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Meg.    Megone.    Companj  Cases. 

MeriT ;,  Merivale.     Ch. 

Mod Modern  Reports. 

Molloy     Molloy.    Ch,  ( Ireland) . 

Montagu,  Bankr.  Caa Montagu.     Bky. 

Mont.   A  Ayr Montagu  and  Ayrton.     Bky. 

Mont.  A  B.  Bsnkr. Montagu  and  BliRh.     Bky. 

Mont.  A  C.  Bankr Montagu  and  Cliitty.     Bky. 

Mont.  A  M'Arth.  Bankr.   . . ,  Montagu  and  M'Arthnr.     Bky. 

Mont.  D.  A  De  0 Montagu,  Deacon  and  De  Gex.  Bk^. 

MoBtr«Ml    L.   Rep.   S.   C.   or   Montreal    Law    Report*.      Supetiot    Court   01 

^  Q.    B Queen's  Bench. 

Moody  A  M.   Moody  and  MalkiD.     Nisi  Prius. 

Moody  A  R.  Moody  and  Robinson.    Nisi  Prius. 

Moody  C.  G.   Moody.    Crown  Cases. 

Hoor«    Moore.    C.  P. 

Moore  A  P.  Moore  and  Payne.    O.  P. 

Uoore  AS Moore  and  Scott.    C  P. 

Moore  Ind.  App.  Moore.    Indian  Appeals. 

Moore,  P.  C.  C.   ..' Moore.     P.O. 

Morr«ll    Morrell.     Bky. 

Moriaon'a  Diet Morison's  Dictionary   (Bootland). 

Moaeley  Moseley.   Ch. 

Murpb.  AH.  Murphy  and  Hurlatone,    Bs. 

Myl.  AC.   Mylne  and  Craig.     Ch. 

Myl.  A  K.  Mylne  and  Keen.    Ch, 

N.  B. New  Brunswick  Reports. 

N.  B.  Eq.  Rep New   Brunswick   Equity  Reporta. 

Nelson    Nelson.    Ch. 

Nev.  AM. Neville  and  Manning.    K.  B. 

Not.  a  p. Neville  and  Perry.     K.  B. 

Newfonndl.  R.   Newfoundland  Reports. 

New  Reports    New  Reports    (ISSZ-IBSS), 

New  Swe.  Cas.   New  Sessiona  Caaea. 

New  S.  Walea  St  R. New  South  Wales  State  Rapoita. 

New  Zeal.  L.  R. New  Zealand  h.  R. 

le  B.  R.  o. 
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Notes  of  Cues  Notes  of  CassB  (England). 

N.  8. Nova   Scotia  Reports, 

N.  8.  W.  L.  B,   New  South  Wales  Law  Report*. 

Noy Eng.    K.  B, 

O.  B.  &  F.  N.  Z Otiivier,  Bell  &  Fitzgerald  (New  Zeoluid). 

O'H.  AH O'Malle)'  and  Hardcastle.     Blaction. 

Oat.  App Court  of  Appeal   (Ontario), 

Ont.  App.  Rep. Appeal  Keporte  (Ontario). 

Ont.Elec.Cas Election  Cases  (Ontario). 

Ont   L.   Rep Ontario    Law   Reports    (Current   series). 

Ont.  Pr.  Rep.  Practice  Reports   (Ontario). 

Ont.  Rep Ontario  Reports. 

[1891]  P  Law  Reporto,  Probate  HSOl  onwards). 

P.  D Law  Reports,  Probate  Division    (1876-1S90), 

Paton     H,  L.  Scotland. 

Patterson  se.  App.  Cas Scotland. 

Pe^ke,  Add.  Cas.   Peake.    Additional  Cases,  Nisi  Priiu. 

Peake,  N.  P.  Cas Peake.     Nisi  Priua. 

Perrj  &  D Perry  and  Davison.     K.  B. 

Perry  &.  K I'erry  and  Knspp.     Election.    ' 

Phill.  Ch Phillips.    Ch. 

Phillini.  Eccl.  Rep Phillimore.    EccL 

Plowd.  Eng.  K.  B. 

Pol PoHexfen.     K.  B. 

Popham     Popham.     K.  B. 

Prec.  in  Cli.  Precedents  in  Chancery. 

Pr.  Edw.  Isl Prince  Edward  Island  Report*. 

Price    .' Price.     Ex. 

P.  Wdw Peere  Williams.    Ch. 

Q.  B Queen's  Bench  Reports  (1S4I-18S2). 

[1891]  Q.  B Law  Reports,  Queen's  Bench  (1891  onwartls). 

Q.  B.  D.   Law   Reports,   Queen's   Bench   Division    (1878- 

1800). 

Quebec  Pr.  Rep Quebec  Practice  Reports. 

Queensl.  L.  R. Queensland  Law  Reports. 

Queensl.  St.  R Queensland  State  Reports. 

Que.  K.  B Quebec  Reports.  King's  Bench. 

Railway  &  C.  Cas Railway  and  Canal  Cases  (1835-18S4). 

Railway  ft  C.  Traffic  Cas.  ..Rly.  and  Canal  Cases  (1874  onwards). 
Rap.  Jud.  Qiii-bec  C.  8.  or  B.  R.Quebec  IteporU,   Superior  Courts. 

Rep.  in  Ch Reports  in  Chancery. 

Reports  The  Reports,  1893-1895. 

Rettie    [4th   Series,   Court   of 
Session   Cases] 

Revised  Reports Revised  Reportn. 

Rev.  Legale  L.  C Revue  Legale  (Quebec). 

Ridgcw.  L.  ft  S Ridgeway,  lapp  ft  Schoales.     K.  B.  (Ireland). 

Ridgew.   P.  C Ridgeway.     Parliamentary  CalM. 

Hobertson   H.  L.  (Scotland). 

Robinson    H.  I.    (R«nH.B,li 
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RoUe  Abr. Roll«'s  Abridgtnent. 

Rolle   Rep.    Rol1»     K.  B. 

Ro«    i fioae.     Bky. 

(L    P.   C    Reporti  of  Patent  Cases. 

KU88.  S   M : , .  RuMell  and  Myine.     Cb. 

Rubs,  ft  R.  C.  C    Rusaell  and  Ryan.    Crown  Cases. 

Kusa.  Ch RuBBell.     Ch. 

Russell  (N.  S.)   RuBBell'B  Equitj  Decisions  (Hots  SodUb). 

ejrsn  ft  M Ryan  and    Uoody,    Nisi  Pvlita. 

Salk Salkeld.    ELD. 

Sask.  L.  R.   Saskatchewan  Law  Rspcrts. 

Sau.  A  6c  Raitsse  and  Seullf .     Rolls  Ct.   (iTekad)^ 

Saund.    Saunders.     K.  B. 

S.  Austr.  L.  R South  Australian  L.  R. 

Sayw    Sayer.     K.  B. 

Sch.  ft  Lef. Schoalet  and  Lefroy.     (^   (Ireland}, 

Scot.  Jitr Scottish  .luriat. 

8eot.    L,    T.    ....Scottish   Law  Times. 

Scot.  L.  R. Scottish  Law  Rep. 

Scott    Scott.    C.  P. 

.Scott  N.  R. Scott    New  Reports,  G  P. 

Select   Caa.  Ch.    Select  Cases  in  Chancery. 

Selw.  H.  P. Seiwyn.     Law  of  NIbI  Prlus. 

Sliaw    (Irt   Series,   Court  of 

Session   Cases]    H.  L.   (Scotland). 

Shaw  ft  U H,  L.   (Scotland). 

(1907]  S.  0.  Scottish  Court  of  Session  Cues,  Naw  S*rlM 

(I90T  onwards). 

Shower    Shower.     K.   B. 

Shower  P.  C.  Shower.    ParlJanientMy. 

Sid.   , SiderHn.     K.  B. 

Sim Simone.     Ch. 

Sim.  &  Stu.   Simons  and   Stuart.     Ch. 

Smale  ft  G -. Sm ale  and   Giffard.     Ch. 

Smith Smith.    K.  B. 

Smith '.  .Smith.     RegistratloD. 

Sol.  Jo.   ijolicitor's  Journal. 

Spinka  EccL  ft  Adm Adm. 

Starkle  Btarkie.     Nisi   Prlus. 

StaU  Tr. Stata   Trials. 

Strange    Strange.     K.  B. 

Styles   Styles.     R.   B. 

Swabey,  Adm Swabey.    Adm. 

Swabqr  ft  T. Swabey  and  Tristram.    Probate. 

.  Swanit.  Swauston.    Ch. 

Tamlyn  Tamlyn.    Rolls  Court. 

T.  ft  )L Temple  and  Uew.    Crown  ChM*. 

Tasm.  L.  R. TasmaniaD  L  E. 

Taunt    Tsuntoo.    O.  P. 

Term  Rep. Onraford  ud  Bast    K.  B. 
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Terr.  L.  Rep North- West  Territoriea  Report!. 

Time*  L.   fi.    .,'. Times  Law  Report*. 

T.  Jonei Sir  T.  Jones.     K..  B. 

Tothill   ....Tothni.    Ch. 

T.  Riiyin Sir  T.  ReymoDd.     K.  B. 

Turn.  i.  R. Turner  and  R-Jsoell.     Ch. 

Tyrw Tyrwhitt.     Er. 

TyrW.  A  Q. Tyrwbitt  and  Granger.     Ox. 

U.  C.  C.  P.   Common  Pleae  Report*   (Ontario). 

U.  a  C.  P.  D Common  Pleaa  Diviaion. 

U.  C.  Err.  i  App Upper  Canada  Error  and  Appeal  Report*. 

U.  C.  U  J Upper  Canada  Law  Journal. 

U.  C.  Q.  B Queen'a  Bencb  Reports  (Ontario). 

U.  C  Q.  a  0.  8 Old  Seriea  of  King's  and  Queen'a  Beooli  B** 

ports  (Ontario). 

Vent,    Ventria.     K.  B. 

Vern Vernon.     Cb. 

Vem.  &  S Vernon  and  Scriven.    K.  B. 

Vea.  &  B Vesey  and  Beames.     Ch. 

Ves.   Jr.    Veeey,  jun.     Ch. 

Vea.  Sr Vesey,  sen.    Ch. 

Vict.  L.  R. Victorian  Law  Reports. 

Vict.  Rep Victorian  Reports   (Webb,  A'Bookett,  &  WO- 

liams). 

W.  t  W.  Viet.  Wyatt  ft  Webb  (Victoria), 

W.  Bl Sir  Wm.  Blaclutone.     K.  B. 

Week)]'  Not«fl London, 

Week.  Rep.  Weekly  Reporter. 

West West.     H,  L. 

West.  Law  Rep.  (Can.)    tVestem  Law  Reporter. 

Wi^tw Wightwick.    Bz. 

Willes  Rep. Wiltes,     C.  P. 

Wilmot'B  Notes  Wilmot'a  Notes.    K.  B. 

Wilft.    Wilson.     K.  B. 

Wil*.  Ch. Wilson.     Ch. 

Will.  Ex.  Wilson.    Ex. 

Wilson  ft  S H.   L    (Scotland). 

W.  Jones Sir  W.  Jones.     K.  B. 

W.  Kelynge   Sir   W.   Kelynge.     Ch. 

Wms.'  Saund. Williams'  Saunders.     K.  B. 

W.   Bob W.  Robiaou.     Adm.   (1838-1847). 

W.  W.  ft  A-B.  Vict Wyatt,   Webb  ft   A-Bockett    (Victoria). 

W.  W.  ft  D. Wilmore,  Wollaston  and  Davison.     K-  B. 

W,  W.  ft  B.  Wilmore,  Wollaaton  and  Hodges.     K.  B. 

Xelv.    Velverton.     K.  B. 

Younge  ft  a  Ch.  Gas. Youngs  and  C^llyer.    Ch. 

Younge  &  C.  Eieh Youngs  and  Collyer.     Eq.  Ex.  . 

Tounge  ft  J Younge  and  Jervis.    Ex. 

Younge,  Excb Younge.    Bx.  Bq. 
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FLETCHER  &  SON  v.  JUBB,  BOOTH,  &  HELLIWELL. 


Also  Beported 


(1020]  1  K.  B.  27; 
1  122  Times  h.  R.  258,  9 


L.  J.  K.  B.  N.  S.  238.  - 


Appeal  And  error -—BkIc  of  decision —  Presumption  In  favor  of  cor- 
rectnesa  of  dedsion  (n  court  beloic. 

An  ap[»elliite  court  should  not  ilUturb  flie  jud);nicnt  of  the  court  beloir 
unlesa  sHtisGed  that  it  is  wroog. 
Atlomey  and  cHent— Negligence  —  Itietructione  to  make  claim  — Al- 
lotring  claim  to  become  barred. 

An  attomej  instructed  fay  a  client  to  make  a  claim  against  a  municipal 
corporation  for  a  neglect  or  default  in  the  excc;tttion  of  a  public  duty, 
»D  action  on  which  will  be  barred  by  statute  unless  brought  within  siK 
months,  is  negligent  in  omitting  to  w*rn  bis  client,  while  an  otTer  of  set- 
tlement it  under  consideration,  of  the  necessity  of  prompt  action,  in 
consequence  of  which  the  claim  ia  barred. 

Judgment  of  A.  T.  Lawrence,  J.,  reversed. 

(October  20,  1910.) 

Appeal  from  the  jud^neiit  of  A,  T.  Lawrence,  J. 

The  action  was  broiiglit  by  the  plaiiitiJfs,  a  firm  of  carriers, 
against  the  defendants  to  recover  damages  for  negligence  in  tho 
conduct  of  an  action  brought  by  the  plaintiffs  against  the  Brad- 
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ford  Corporation  in  wbicb  tlie  defendants  acted  as  the  plaintiffs' 
solicitors. 

[276]  On  September  11,  1916,  a  eolliaion  occurred  on  the 
Iluddersfield  Road  near  Bradford  between  a  tramcar  of  the  Brad- 
ford Corporatiou  ahd  a  wligbu'  of  the  plaiiitiffe  containing  certain 
{•oods  the  pi-opectj  of  the  Wheatley  Chemical  Company.  The  col- 
lision occurred  thio'.igh  the  negligence  of  the  driver  of  the. tram- 
car  in  the  aerviiie  of  the  corporation.  The  wagon,  horse,  and  dtiv- 
er-rff  thfe  plaintiffs  were  injured,  and- so  were  the  goods  of  the 
Wheatley  Chemical  Company.  , 

On  September  12  the  defendants  ^rote  to  the  corporation: 
"We  have  been  consultcJd  by  Messrs.  C.  Fletcher  &  Son  df  this 
town  (Halifax),  carriers,  respecting  the  damage  done  to  their 
driver,  horse,  wagon,  and  contents  by  the  negligence  of  the  driver 
of  traniear  No.  212  from  Wyke  to  Bradford  yesterday  afternoon. 
It  is  impossible  to  estimate  the  damage,  but  particulars  will  be 
forwarded  in  due  course."  On  September  19  the  defendants 
wrote:  "We  have  since  received  instructions  on  behalf  of  the 
\\'Leatley  Chemical  Company  ...  to  apply  to  you  for  1(1/, 
17s.  3d.  .  .  .  being  the  damage  sustained  by  them  in  the  acci- 
dent which  occurred  ...  on  the  llth  Inst,  owing  to  the  neg- 
ligence of  the  driver  of  tramcar  No.  212.  .  .  ."  On  Septem- 
ber 28  the  town  clerk  of  Bradford  wrote  to  the  defendants  that 
the  corporation  were  prepared  to  compensate  the  chemical  com- 
pany for  the  lo89  sustained  by  them  in  the  accident,  and  that  the 
only  question  was  as  to  the  amount  of  damage  sustained.  On 
September  28  the  defendants  wrote  to  the  town  clerk  asking  if 
the  corporation  were  prepared  to  do  anything  with  regard  to  tlio 
plaiutiffs'  claim,  and  saying  tlint  they  had  instmctions  to  com- 
mence proceedings  unless  some  satisfactory  settl^uent  was  come 
to.  On  October  9  the  town  clerk  offered  10^.  in  settlement  of  the 
Wheatley  Chemical  Company's  claim,  and  on  October  20  that 
sum,  together  with  21.  2s.  for  the  defendants'  costs,  was  paid  by 
the  corporation  and  accepted  by  the  company  in  settlement. 

In  the  meantime  several  letters  passed  between  the  defendants 
and  the  corporation  with  reference  to  the  plaintiffs'  claim,  and  on 
November  20  the  town  clerk  wrote  offering  to  pay  201.  in  settle- 
ment of  this  claim.    On  November  21  the  defendants  wrote  to 
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Ihe  plaintiffs:    "We  inclose  copy  letter  [277]  which  we  have  to-  . 
day  received  from  the  town  clerk  of  Bradford,  and  await  your 
instriictiouE."    The  plaintiffs  never  answered  this  letter. 

On  March  10,  1917,  the  defendants  wrote  to  the  plaintiffs: 
"Yonrselves  v.  Bradford  Corporation.  Please  let  us  know  if  .vou 
have  settled  your  claim  against  the  ahove  corporation  and  if  so, 
upon  what  terms."     The  plaintiffs  did  not  answer  this  letter. 

On  April  12,  1917,  the  defendants  wrote  to  the  town  clprk: 
"Fletcher  &  Son  v.  The  Corporation.  Owing  to  the  npset  caused 
by  the  war  this  matter  has  been  neglected,  but  our  client  now 
wishes  to  have  it  settled  and  instructs  us  to  claim  752.  for  the 
damage  he  has  incurred  to  his  horse,  loss  of  profit,  damage,  and 
loss  of  gear,  etc."  The  town  clerk  replied  on  April  16:  "I  have 
submitted  your  letter  of  the  12th  inst.  to  my  claims  subcommittee 
to-day,  and  they  express  surprise  at  the  amount  which  your  clients 
now  claim,  viz.,  75l,  You  will  remember  that  I  wrote  to  you 
on  Kovcraber  20  last  offering  201.  in  settlement  of  the  claim,  and 
the  subcommittee  consider  that  the  offer  was  a  fair  one  in  the  cir- 
cumstances. If  you  will  let  me  have  details  showing  how  the  suiu 
of  751.  18  made  up,  I  will  submit  the  same  to  the  subcommittee  at 
their  next  meeting,  though  I  am  not  in  a  position  to  state  whether 
the  subconunittee  are  disposed  to  do  anything  further  in  the  mat- 
ter," The  defeudauta  sent  particulars  of  the  claim  amounting  tc 
"tlL  9s.  9d.  After  further  correspondence,  on  June  11,  1917,  the 
town  clerk  wrote  to  the  defendants:  "I  have  submitted  your  let- 
ter of  the  8th  inst.  to  the  tramways  claims  subcommittee  to-day, 
and  am  instructed  to  inform  you  that  they  are  not  disposed  to  pay 
more  than  201.  in  settlement  of  your  clienta'  claim,  this  sum  be- 
ing the  amount  offered  in  my  letter  of  November  20  last.  If  the 
offer  in  question  is  not  accepted  before  Saturday  of  this  week  it 
will  be  withdrawn." 

On  July  21,  1917,  the  defendants  entered  a  plaint  in  the  Brad- 
ford County  Court  on  behalf  of  the  plaintiffs,  claiming  a  sum 
which  was  subsequently  agreed  at  48?.  14s.  Qd.  against  the  Brad- 
ford Corporation.  The  corporation  gave  notice  of  a  special  de- 
fense that  the  claim  for  which  they  were  summoned  [278]  was 
barred  by  a  statute  of  limitations,  namely,  the  Public  Authorities 
Protection  Act  1893.  The  action  was  heard  in  the  Bradford 
County  Court.    The  county  court  judge-held  that  the  plaintiffa^ 
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claim  was  barred  \>y  tbe  statute  and  gave  judgment  for  the  cor- 
poratioB. 

The  plaintiffs  then  brought  this  action  against  the  defendants 
alleging  negligence  on  their  part  in  not  taking  proceedings 
against  the  BraSford  Corporation  until  July  21,  by  which  time 
•the  plaintiffs'  claim  against  the  corporation  was  barred. 

The  case  was  heard  at  the  Leeds  Assizes  in  Mav,  1919,  bv  A.  T. 
Lawrence,  J.,  without  a  jury.  Tbe  learned  judge  hold  that  the 
defendants  had  not  been  guilty  of  negligence,  having  been  misled 
into  thinking  that  the  Bradford  Corporation  had  admitted  liabil- 
ity ill  the  plaintffa'  ease  as  they  had  in  the  case  of  the  Wbeatley 
Chemical  Company.  He  therefore  gave  judgment  for  the  de- 
fendants. 

The  plaintiffs  appealed. 

Waugh,  K.C.,  and  Harold  Newell,  for  the  appellants. 
Mitchell-Innes,  K.C.,  and  Whately,  for  the  respondents. 

The  arguments  of  counsel  sufficiently  appear  in  the  judgments. 

Bankes,  L.J. :  This  is  an  appeal  from  A.  T.  Lawrence,  J.,  in  - 
an  action  tried  before  the  learned  "judge  without  a  jury.  ilr. 
Mitchell-Innes  rightly  contends  tbaf  we  ought  not  to  disturb  the 
judgment  unless  we  are  sure  it  is  wrong.  Now  i  differ  with  much 
reluctance  from  the  opinion  of  so  experienced  a  judge,  Imt  1  am 
satisfied  that  he  took  too  charitable  a  view  of  the  solicitors'  cou- 
diict  in  this  case.  The  appellants  were  the  owners  of  a  horse  and 
cart  which  were  injured  by  a  collision  with  a  trnnicar  of  the 
Bradford  Corporation  on  September  11,  1910.  The  appellants 
alleged  that  their  horse  and  cart  were  damaged  by  the  negligence 
of  the  corporation's  servant,  and  that  they  had  a  claim  for  dam- 
ages against  the  corporation.  This  claim  would  be  barred  unless 
an  action  were  brought  on  or  before  March  10, 1917.  On  Septem- 
ber 12,  1910,  the  appellants  went  to  the  respondents  and  in- 
structed them  as  their  solicitors  [279]  to  negotiate  with  the  cor- 
poration and  endeavor  to  come  to  a  settlement,  and,  failing  that, 
to  commence  proceedings.  The  appellants'  cart  contained  goods 
belonging  to  a  chemical  company  for  damage  to  -vvhich  the  com- 
10  B.  R.  O. 
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panj  made  a  claim.  Tlie  appellants'  driver  also  made  a  claim  for 
pcrsoual  iujuiies.  The  corporatiou  took  up  the  po&itiou  that  they 
TOuld  not  dispute  the  Degligeiice  of  their  servant;  but  they  did 
dispute  the  amount  of  the  damage;  and  so  there  was  every  possi- 
bility and  probability  that  the  dispute  would  end  in  litigation.  - 
Now  solicitors  are. under  au  obligation  to  bring  to  the  discharge 
of  their  duty  as  solieitors  reasonable  care  and  skill  and  knowledge 
of  the  practice  of  the  court  whose  process  tbey  invoke  on  behalf  of 
u  client.  A  solicitor,  as  was  said  by  Tiudal,  Ch.J.,  in  Godefroy 
V.  Dallon  (1830)  6  Bing.  460,  468,  24  Eng.  Reprint,  65G,  4 
lloore  &  P.  149,  8  L.  J.  C.  P.  N.  S.  79,  31  Revised  Rep.  467, 
"i*  liable  for  the  consequences  of  ignorance  or  nouobscrvauce  of 
the  rules  of  practice  of  this  court;  for  the  want  of  care  in  the 
preparation  of  the  trause  for  trial;  or  of  attendance  thej-eon  with 
his  witnesses:  and  for  the  mismanagement  of  so  much  of  the  con- 
duct of  a  cause  as  is  usunlly  and  ordinarily  allotted  to  his  depart- 
ment of  the  profession,  Whilst,  on  the  other  hand,  he  is  not 
answerable  for  error  in  judgment  upon  points  of  new  occurrence, 
or  of  nice  or  doubtful  construction,  or  of  such  as  are  usually  in- 
trusted to  men  in  the  higher  branch  of  the  profession  of  the  law." 
The  respondents  were  certainly  under  an  obligation  to  know  the 
provisions  of  the  Public  Authorities  Protection  Act  1893,  §  1, 
und  to  bear  them  in  mind  at  every  material  stage  of  the  proceed- 
ings. On  November  20  the  corporation  made  an  offer  of  201. 
'J'lie  respondents  passed  this  offer  on  to  their  clients,  saying  at  the 
sunie  time  that  they  awaited  their  instructions.  The  respond- 
ents certainly  did  not  think  the  corporation  were  going  to  admit 
the  whole  claim,  or  that  the  offer  was  one  to  be  accepted  as  a  mat- 
ter of  course.  They  expected  instructions  from  the  appellants. 
'I'liry  heard  nothing  until  after  the  time  liad  expired  within  which 
an  action  coidd  be  brought.  What  was  the  respondents'  duty? 
T3eiug  bound  to  keep  in  mind  the  provisions  of  the  statute,  and  be- 
lieving as  they  did  that  they  were  still  acting  as  the  appellants* 
solicitors,  they  were  under  a  [280]  duty  to  intimate  to  their 
clients  that  they  must  make  up  their  minds  to  act  on  or  before 
Slarch  10  if  they  desired  to  assert  their  rights  in  a  court  of  law. 
The  respondents  did  nothing.  Their  excuse  for  this  inactivity  is 
founded,  first,  on  the  attitude  of  the  corporation,  and,  secondly, 
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on  the  attitude  of  tbe  appellants.  As  to  the  corporation,  it  can- 
not be  said  that  they  were  intimating  more  than  that  they  were 
not  likely  to  dispute  liability  for  the  accident ;  there  was  nothing 
to  suggest  that  they  were  not  going  to  dispute  the  amount  to  which 
the  appellants  might  be  entitled.  But  unless  the  conduct  of  the 
corporation  was  such  as  tq  preclude  question  on  both  these  points, 
it  was  possible  that  the  appellants  would  be  obliged  to  bring  an 
action.  Therefore  I  cannot  agree  with  A.  T.  Lawrence,  J.,  in  bid 
view  that  the  respondents'  representative  was  so  misled  that  it 
would  be  unfair  to  find  that  he  was  negligent.  I  cannot  see  any- 
thing in  the  conduct  of  the  corporation  justifying  the  respondents 
in  omitting  to  warn  their  clients  that  unless  they  brought  their 
action  on  or  before  March  10  it  would  be  barred. 

Then  as  to  the  conduct  of  the  appellants  themselves.  It  is  true 
that  they  were  remiss  in  not  answering  the  respondents'  letter  of 
November  21  asking  for  instructions.  But  it  is  also  clear  that 
the  respondents  did  not  on  this  account  consider  that  they  had  dis- 
chaigcii  their  whole  duty  to  their  clients  in  relation  to  the  claim 
iigainst  the  corporation,  because  on  March  10,  1917,  they  wrote  to 
the  appellants  as  their  solicitors  on  this  very  matter.  In  my  opin- 
ion they  cannot  rely  on  their  clients'  conduct  as  justifying  them 
in  doing  nothing  until  it  was  too  late.  The  appeal  must  be  al- 
lowed, and  judgment  must  be  entered  for  the  appellants  for  iSl. 
14«.  9d. 

Scrutton,  L.,T. :  T  share  to  the  full  the  reluctance  of  Bankes, 
L.J.,  in  differing  from  the  judgment  of  A.  T.  Lawrence,  J.  I 
also  admit  the  presumption  that  the  judgment  is  right,  and  that 
we  slioiild  not  differ  from  it  unless  we  are  clearly  satisfied  that  it 
was  wrong.  And  moreover  I  accept  the  opinion  of  Tindal,  Ch.J., 
in  Godefroy  v.  Daiion  (1830)  6  Bing.  460,  24  Eng.  Reprint, 
n5C,  4  Moore  &  P.  149,  8  L.  J.  C.  P.  2^.  S.  70,  31  Revised  Rep. 
467,  that  it  would  be  extremely  difBcult  to  deiine  the  [281]  exact 
limit  by  which  the  skill  and  diligence  which  a  solicitor  under- 
takes to  furnish  in  the  conduct  of  a  case  is  bounded,  or  to  trace 
precisely  the  dividing  line  between  that  reasonable  skill  and  dili- 
gence which  appears  to  satisfy  his  undertaking,  and  that  crassa 
negligentia,  or  lata  ciUpa  mentioned  in  some  of  the  cases,  for 
to  B.  R.  r. 
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vfbich  he  is  wndoubtedly  responsible.  It  is  a  question  of  d^:ree 
and  there  is  a  borderland  within  which  it  is  difficult  to  say 
whether  a  breach  of  duty  has  or  has  not  been  committed.  In  cases 
within  that  region  of  doubt  this  court  wonld  not  overrule  the 
judgment  of  the  court  below.  But  this  is  not  one  of  those  cases. 
Now  it  is  not  the  duty  of  a  solicitor  to  know  the  contents  of 
every  statute  of  the  realm.  But  there  are  some  statutes  which  it 
is  his  duty  to  know;  and  in  these  days  when  the  defendants  in 
so  many  actions  are  public  authorities  the  Public  Authorities 
Protection  Act  1893  is  one  of  those  statutes.  The  appellants 
instructed  the  respondents  to  make  a  claim  and,  if  necessary,  to 
.  bring  an  action  against  the  Bradford  Corporation  for  damage 
done  by  one  of  the  tramcars  of  the  corporation.  The  respondents 
wrote  and  for  some  time  continaed  writing  to  the  corporation.  It 
ia  well  known  that  public  authorities  are  willing  to  avoid  litigatlcui 
tf  they  can  settle  claims  upon  reasonable  terms,  and  equally  well 
known  that  they  do  not  admit  claims  which  they  regard  aa  unrea- 
sonable ;  and  in  the  correspondence  which  took  place  between  the 
corporation  and  the  respondents  I  cannot  iind  any  admission  of 
liability  to  the  claim  the  appellants  were  making.  What  is  the 
duty  of  a  solicitor  who  is  retained  to  institute  an  action  which 
will  be  barred  by  stattite  if  not  commenced  in  six  months?  His 
Erst  duty  is  to  be  aware  of  the  statute.  His  next  is  to  inform  his 
client  of  the  position.  The  corporation  made  an  offer  to  settle 
this  claim ;  the  solicitors  sent  on  the  offer  to  their  clients,  and 
they  made  no  answer.  The  time  of  limitation  was  running  out. 
The  clients  did  not  know  this  and  they  were  not  warned  by  the 
solicitors.  One  would  expect  that  aa  the  time  drew  near  the 
solicitors  would  tell  them  thnt  if  they  did  not  bring  an  action  their  . 
rtlaim  would  be  barred.  Instead  of  that  they  wrote  on  March  1.0, 
the  day  on  [282]  which  the  time  expired,  to  ask  if  the  ckim  had 
lieen  settled  and  if  so  upon  what  terms.  I  cannot  understand  how 
they  came  to  write  that  letter  except  on  the  footing  that  they 
were  still  the  legal  advisers  of  the  appellants.  It  is  urged  on 
their  behalf  that  they  were  by  the  conduct  of  the  corporation  mis- 
led into  thinking  that  the  claim  bad  been  settled ;  but  I  cannot 
accept  that  suggestion;  they  knew  that  the  corporation  were  in- 
vestigating the  amount  of  the  claim.    The  period  of  limitatioq 
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^^'lls  one  of  those  matters  which  the  respoudeDts  aa  the  appellants' 
Irgdl  advisers  ought  to  have  borne  in  mind.  It  was  negligence 
not  to  bear  it  in  mind.  For  these  reasons  I  agree  that  the  appeal 
should  be,  allowed. 

Duke,  L. J. :  I  feel  the  same  reluctance  as  mj  brethren  in  dif-' 
fering  from  the  learned  judge,  but  as  I  have  a  clear  view  I  am 
bound  to  express  it.  The  respondents,  being  retained  to  settle 
or  prosecute  a  claim,  were  bound  to  exercise  reasonable  care  and 
diligence  in  protecting  the  interests  of  their  clients.  Tlie  Brad- 
ford Corporation  wrt-e  making  inquiries  and  were  probably  ready 
'  to  meet  any  reasonable  claim.  They  made  an  oifer  of  201.  which 
the  respondents  communicated  to  their  clients,  who,  however, 
made  no  reply.  Four  months  elapsed.  Then  on  March  10,  the  day 
on  which  the  time  for  talcing  proceedings  expired,  they  wrote  rec- 
ognizing that  they  were  still  the  appellants'  solicitors.  Had  they 
discharged  their  obligation  to  the  appellants  ?  It  is  said  that  they 
■were  misled  by  the  conduct  of  the  corporation ;  Uiat  they  were  sat- 
isfied that  the  corporation  would  pay.  If  they  had  reasonable 
firound  for  supposing  that  their  client  was  saf^iarded,  the  words 
of  Lord  Cottenham,  T^  Ch.,  in  Hart  v.  Frame  (1839)  6  Clark  & 
F.  193,  210,  7  Eng.  Reprint,  670,  Mad.  &  K.  59fi,  9  Eng.  Re- 
print, 218,  3  Jur.  547,  might  have  been  invoked  in  their  favor: 
"Professional  men,  possessed  of  a  reasonable  portion  of  informa- 
lion  and  skill,  according  to  the  duties  they  \uidertake  to  perform, 
iind  exercising  what  they  so  possess  with  reasonable  care  and  dili- 
{■oiice  in  the  affairs  of  their  employers,  certainly  ought  not  to  be 
held  liable  for  errors  in  judgment,  whether  in  matters  of  law  or 
discretion."  That  means  matters  of  law  which  are  usually 
1 283]  left  to  the  other  branch  of  the  legal  profession.  Here  there 
was  no  ground  for  supposing  that  the  position  of  the  appellants 
was  safeguarded.  It  was  left  to  rest  on  the  corporation's  sense  of 
pi-opriety.  That  was  a  position  to  which  no  client  ought  to  be 
brought  without  his  own  consent.  The  duty  of  the  solicitors  was 
not  discharged  when  they  communicated  to  their  clients  the  offer 
of  the  corporation  and  got  no  reply.  It  was  their  duty  to  know 
ihc  provisions  of  the  Public  Authorities  Protection  Act  1893,  §  1, 
and  to  apply  their  knowledge ;  to  lose  sight  of  the  statute  was  to 
10  n.  R.  r. 
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fail  in  that  degree  of  care  and  skill  to  which  the  client  is  entitled. 
If  they  had  written  warning  the  appellants  that  the  period  of 
limitation  was  running  out  and  that  if  they  ^verc  meditating  legal 
proceedings  they  should  give  instructions  at  onoe,  that  might  have 
hatistied  their  obligation  to  their  clients ;  but  as  it  was  the  solici- 
tors lost  sight  and  the  clients  were  allowed  to  lose  sight  of  the  pro- 
visions of  the  statute.  I  agree  that  the  appeal  should  be  allowed. 
Appeal  allowed. 

Solichors  for  appellants : '  Van  Sandau  &  Company,  for  C.  U. 
Marshall,  Huddersfield. 

Solicitors  for  respondents:  ffelliwell,  Harby,  £  Evershed,  for 
H*.  //.  Boocock  &  Son,  Halifax. 

Note. — LiabiU^  of  attorney  for  allowing  claim  to  become 
barred  by  limitations. 

It  is  a  general  rule  that  an  attorney  is  required  to  exercise  reason- 
able care  and  diligence  witli  respect  to  biipiuess  intrusted  to  him  by 
his  clients,  and  that  lie  is  liable  for  a  failure  to  use  ordinary  care, 
skill,  and  diligence,  by  reason  of  which  the  client's  right  of  action 
becomes  barred  bv  the  Statute  of  Limitations.  Stevens  v.  Walker 
(1870)  55  111.  151;  King  v.  Fourchy  (1895)  47  La.  Ann.  354,  16 
So.  814;  Di-ury  v.  Butler  (1898)  171  Mass.  171,  50  N.  E.  527; 
ParA-er-Smith  v.  Prince  Mfg.  Co.  {1916)  172  App.  Div.  303,  158 
N.  Y.  Supp.  346;  Fox  v.  Jones  (1889)  4  Tex.  App.  Civ.  Cas.  (Wiil- 
Bon)  48,  14  S.  W.  1007;  Fletcher  &  Son  v.  Jubb,  Booth,  &  Hel- 
LiWKLL  (reported  herewith)  ante,  1. 

It  will  be  observed  that  in  the  reported  case  (Fletcher  &  Son  v. 
JtFBB,  Booth,  &  Hklliwell)  an  attorney  was  held  liable  to  his 
client  where  the  latter  placed  a  claim  for  damages  in  the  former's 
hands,  with  instructions  to  attempt  to  make  a  settlement,  othcrwi.ie 
to  commence  suit,  and  the  attorney  lost  sight  of  the  statute  regulat- 
ing limitations,  and  allowed  the  claim  to  become  barred  without  noti- 
fying his  client. 

And  in  Fojt  v-  Jones  (1889)  4  Tex.  App.  Civ.  Cas.  (Wiltson)  48. 
14  S.  W,  1007,  it  was  held  that  a  good  cause  of  action  was  stated, 
where  the  plaintiff  alleged  that  he  em]iloyed  tlie  defendant,  an  attor- 
ney, to  collect  a  valid  and  subsi.-ting  obligation;  that  he  instructed 
the  defendant  to  bring  suit  upon  the  note  forthwith;  that  the 
obligors  were  then  solvent,  but  thjit  the  defenriant  neglected  to  bring 
suit  or  collect  the  note,  which  had  long  since  become  barrpd  by  limi- 
tations, and  that  the  obligors  had  become  insolvent, 
10  B.  R.  O, 
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And  in  Stevens  v.  Walker,  supra,  where  a  claim,  founded  on  a- 
judgment,  was  placed  in  an  attorney's  hands  for  collection  against 
the  deceased  debtor's  eetatfi  eighteen  months  prior  to  the  expira- 
tion of  the  two  years  allowed  by  statute  to  settle  the  estate,  and  the 
attorney  failed  to  procure  the  allowance  of  the  claim,  which  was 
stnick  from  the  docket  for  want  of  prosecution,  and  for  failure  of 
the  claimant,  who  was  a  nonresident,  to  give  bond,  and  tlie  estate 
was  entirely  consumed  in  paying  the  claims  allowed,  it  was  held  that 
Iho  attorney  was  liable  for  failing  to  have  procured  the  allowance  of 
the  claim,  before  the  expiration  ot  the  statutory  period  for  settling 
tlie  estate,  so  that  it  could  have  participated  in  the  assets. 

And  in  King  v.  Fourchy  (1895)  41'  La.  Ann.  354,  16  So.  814, 
where  an  attorney  was  employed  to  institute  a  suit  for  slander,  and 
a  RUin  was  deposited  with  him  for  costs,  and  the  attorney  filed  a 
petition,  but  neglected  to  prosecute  the  suit,  and  it  became  barred 
by  limitations,  it  was  held  that  he  was  liable  to  hia  client  for  the 
probable  amoimt  that  would  have  been  recovered  in  the  slander 
action,  it  appearing  that  a  good  cause  of  action  existed  and  that  the 
defendant  in  the  slander  suit  had  sufficient  property  to  satisfy  a 
judgment  recovered. 

And  in  Drury  v.  Builer  (1808)  171  Mass,  171,  50  N.  E.  537,  it 
was  held  that  an  attorney  was  liable  for  the  damage  ^U5taincd  by 
one  who  had  employed  him  to  bring  suit  against  a  town  to  recover 
damages  resulting  from  laying  a  sewer  through  the  client's  prop- 
erty, where  the  attorney  neglected,  until  after  the  expiration  of  the 
two  years  allowed  for  recovery  of  damage  caused  by  the  taking  of 
liind,  to  take  action,  by  reason  of  which  the  claim  was  barred. 

In  Parker-Smilh  V.  Prince  Mfg.  Co.  (1916)  172  App.  Div.  302, 
158  N.  Y.  Snpp.  3i6,  where,  in  an  action  by  an  attorney  for  fees, 
the  defendant  interposed  the  defense  of  negligence  on  the  part  of 
the  attorney  in  wrongly  advising  as  to  the  applicability  of  the  stat- 
ute of  Limitations,  by  reason  of  which  some  of  the  client's  claims 
were  barred,  it  was  held  error  to  refuse  to  submit  the  question  of 
negligence  to  the  jury,  there  being  evidence  for  the  defendant  that 
the  attorney  at  first  neglected  to  consider  the  feature  of  the  Statute 
oC  Limitations,  and  that  he  permitted  negotiations  to  continue  until 
sonic  of  the  claims  were  barred. 

In  iicAJao  v.  I.ummu  (1875)  43  Tex.  227,  where  au  attorney 
held  a  note  without  fee  or  charge,  not  for  the  purpose  of  suit,  but 
merely  of  receiving  and  fonvarding  the  payments  as  the  mutual 
friend  of  the  partieii,  and  to  save  commissions,  it  was  held  that  he 
could  not  be  held  liable  for  the  debt  upon  its  becoming  barred  by 
limitations,  since  under  such  circumstances  no  exercise  of  profes- 
sional skill  was  required.  J.  T,  W. 
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PIERCY  V.  S.  MILLS  &  COilPANY,  LIMITED. 

[1B201  1  Ch.  77. 

Also  Hpporl«d  in  88  I^  J.  Ch.  K.  S.  'MO,  122  L.T.  N.  S.ZO,  [19111]  W.  N.  254, 

35  Times  L.  R.  703. 

C»rpomllan  —  /««ue  of  eliaree  —  FIduelarg  potcer  of  <Hr»^U>ra -' Shares 
JwtHrd  by  dlreclora  (o  IheBtaelvea  to  retain  control  of  company -' 
Breach,  of  truat  —  InvaHdily. 

A  power  to  issue  hliRreB  in  a  liniited  coin|)4ny  given  to  directors  tor 
tlie  purpose  of  enabling  them  to  raise  capital  wlien  required  for  the  pur- 
pose of  tie  company  ia  a  fiduciary  power  to  be  exercised  by  them  bona 
fide  for  the  general  advantage  of  the  company,  and  wlien  the  conipaa;  is 
in  no  need  of  further  capital,  directors  are  not  entitled  to  use  their  pow' 
er  of  issuing  shares  merely  for  the  purpose  of  maintaining  their  control, 
or  the  control  of  themselrea  and  their  friends,  over  the  affairE  of  the 
oompany,  or  merely  for  the  purpote  of  defeating  the  wishes  of  the  cxist- 
infc  majority  of  shareholders. 

The  principle  of  Fraaer  v.  WhtUley  (1864)  2  Hem.  A  M.  10,  71  Eng. 
Seprint,  361,  11  U  T.  N.  S.  17S.  and  I'uitt  v,  Siimont  d  Co.  fieOS]  2  Ch. 
BW,  72  L:  J.  Ch.  N.  S.  768,  52  Week.  Rep.  41,  10  Manaon,  416,  applied. 

(July  22,  1619.) 
WlTNEBa  ACTION. 

The  following  9tatement  of  facts  and  of  the  reault  of  the  evi- 
dence is  taken  from  hia  Lordship's  judgment : 

"This  is  an  action  in  which  the  plaintiff  claims  a  declaration 
that  the  allotmenta  of  150  prefeience  shares  in  the  defendant  com- 
pany to  Mr.  ShercHff,  one  of  the  defendants,  100  preference 
shares  in  the  company  to  the  defendant  Mr.  King,  150  prefer- 
ence shares  to  the  dofcudrtnt  Mr.  Skellett,  and  200  preference 
shares  to  the  defendant  Mr.  Wainwright,  were  made  iu  breach  of 
the  fiduciary  powers  of  the  directors  of  the  defendant  [78]  com- 
pany and  were  void,  and  that  the  allotments  ought  to  be  canceled, 

'■This  was  a  company  which,  when  the  events  which  gave  rise 
to  this  action  took  place,  had  a  capital  of  some  4,252  issued 
shares  of  1^  each,  some  ordinary  and  some  preference.  The  two 
directors  were  Mr.  Shercliff  and  Jtr.  King.  The  plaintiff  had 
beefi  appointed  a  temporary  manager  at  a  remuneration.  Some 
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difficulties  arose  between  him  and  the  directors,  Mr.  King  and 
Mr.  Sliercliff,  who  did  not  consider  him  euitable  for  the  position. 
Bnt  the  matter  was  complicated  by  the  fact  that  the  plaintiff  had 
acquired  a  majority  of  the  shares ;  out  of  the  4,252  issued  shares 
he  had  become  the  holder  of,  or  was  entitled  to,  2,146,  and  de- 
sired to  become  one  of  the  directors.  It  may  be,  and  for  this  pur- 
pose I  will  assume,  that  the  directors  were  right  in  considering, 
that  he  was  not  altc^ther  a  fit  person  to  be  a  director  of  this 
company,  but,  having  the  largest  interest  in  the  company,  it  was 
not  unnatural  that  he  should  desire  to  be  on  tlie  board  of  directors. 
"On  September  17,  therefore,  he  intimated  to  the  directors  that 
he  wished  to  be  a  director.  The  two  existing  directors  consid- 
ered the  question,  and  came  to  the  conclusion  that  it  was  undesir- 
able that  he  should  be  appointed  a  director.  On  September  30  the 
plaintiff,  having  no  doubt  been  irritated  by  the  refusal  of  the 
existing  directors  to  exercise  their  powers  of  electing  him  to  be  a 
member  of  the  board,  sent  this  notice  to  the  directors:  'I,  the 
undersigned  member  of  the  company,  give  you  notice  that  it  is 
my  intention  at  the  next  general  meeting  of  (he  company  at  which 
it  shall  be  competent  to  nominate  directors,  to  nominate  the  fol- 
lowing for  election.'  Then  be  nominated  his  two  brothers  and 
himself.  The  result  of  this  move  would  have  been  that  at  the  next 
general  meeting,  having  the  majority  of  the  shares,  he  would  have 
elected  a  majority  of  the  board  of  directors.  On  October  1  he  sent 
a  notice  to  the  directors  requiring  them  to  call  a  meeting  of  the 
company  for  the  purpose  of  considering  resolutions  which  he  pro- 
posed to  put  forward.  The  plaintiff  gave  an  account  of  the  man- 
ner in  which  he  and  his  brother  went  to  the  public  library  and  con- 
sulted law  books,  with  the  result  that,  ultimately,  [^9]  they  pro- 
duced this  scries  of  proposed  resolutions.  The  first  resolution 
was,  'That  the  existing  directors  be  removed/  and  the  second 
was,  'That  the  company  be  wound  up  voluntarily.'  It  is  manifest 
that  he  could  not,  if  he  had  realized  the  effect  of  them,  have  put 
the  two  resolutions  as  anything  but  alternatives.  In  any  ease  it  is 
quite  clear  that  lie  had  not  a  majority  to  carry  either  of  these  reso- 
lutions. Then  the  other  series  contains  a  number  of  resolutions 
which  in  the  main  are  not  inconsistent  with  the  proposal  of  the 
plaintiff  in  the  notice  of  September  30  to  elect  further  diractora. 
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**!  think  it  fairly  clear  that  what  the  plaintiflE  waa  aiming  at 
waa,  first,  to  get  on  to  the  board  himself,  and  when  the  directors 
refused  to  appoint  him,  to  have  the  number  o£  directors  raised 
to  the  maximum  number  permitted  under  the  articles,  the  vacan- 
cies being  filled  up  Tvith  his  nominees. 

"On  October  17  the  directors  dismissed  the  plaintiff  from  the 
position  of  manager.  On  October  18  Mr.  Shercliff  wrote  to  Mr. 
King:  'Many  thanks  for  your  letter  of  the  17th  instant.  Tlie 
issue  of  sufficient  shares  to  retain  full  control  seems  to  be  the  best 
way  out  of  the  mix-up,'  On  October  23  the  two  directors  met, 
and,  amongst  other  things,  they  resolved  'that  pi-eierence  sliarea 
be  hereby  allotted  to  the  following  persons,'  namely,  to  Mr.  Neal, 
100  shares — be  is  not  a  party  to  the  action,  and  therefore  tlie 
question  of  the  allotment  of  shares  to  him  is  not  under  considera- 
tion in  the  present  proceedings — Mr.  King  100  shares,  ami  to 
Ifr.  Shwcliff  150  shares. 

"I  have  heard  Mr.  King  and  Mr.  Shercliff  on  the  subject  of  the 
issue  of  these  shares,  and  they  were,  especially  Mr.  Shercliil,  per- 
fectly frank  on  the  subject.  It  is  manifest  from  the  letter  of 
October  18,  and  from  the  evidence  of  the  two  witnesses,  that  the 
shares  were  allotted  simply  and  solely  for  the  puipose  of  retain- 
ing control  in  the  handssof  the  existing  directors.  It  was  about 
this  time  that  Mr.  Skellett  and  Mr.  Wainwright,  who  were  con- 
nected with  %[r.  Shercliff  in  the  business  that  he  carried  on,  were 
appointed  codirectors  by  Mr.  King  and  Mr.  Shercliff,  and  their 
director's  qualification  was  provided  by  transfers  of  shares  f  rem 
Mr.  Shercliff.  By  the  manojuver  of  the  allotmrait  of  the  shares, 
which  took  place  on  October  23,  [80]  the  directors'  aud  their 
friends  had  obtained  a  small  majority  over  the  plaintiff  and  liis 
friends,  and  the  result  was  that  the  resolutions  which  were  pro- 
posed by  the  plaintiff  were  defeated.  The  plaintiff,  however,  had 
been  in  negotiation  for  the  acquisition  of  other  shares  in  the 
company,  and,  having  obtained  a  fuither  block  of  shares,  small  in 
number,-but  sufficient  to  give  him  a  new  majority,  he  then  pro- 
ceeded to  requisition  the  directors  to  call  another  meeting,  and, 
on  November  13,  he  deposited  a  transfer  of  the  shares  which  he 
had  acquired  with  the  company  for  registration.  The  directors 
apparently  considered  that  this  move  required  immediate  atten- 
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tion,  and  on  November  14  Mr,  SliprclitT  aud  Mr,  King  mot  and 
procpeded  to  allot  to  their  two  new  codirectors,  Mr.  Wainwriftht 
and  Mr.  Skellett,  further  sbares,  with  the  result  that  they  aud 
their  friends  had  a  majority  over  the  plaintiff  once  more.  In 
this  case,  also,  it  is  manifest  from  the  evidence  that  these  shares 
were  allotted  solely  for  the  purpose  of  keeping  the  contiol  and 
maintaining  the  majority  over  the  plaintiff,  and  it  is  also  (|nito 
clear  that  all  the  four  directors  fully  realized  that  that  was  the 
Bole  object.  As  soon  as  this  fresh  allotment  came  to  the  knowledge 
of  the  plaintiff  he  very  wisely  withdrew  his  requisition,  and 
brought  this  action  for  the  purpose  of  determining  the  question 
whether  acta  of  this  character  on  the  part  of  the  directora  were  or 
were  not  legitimate." 

The  defendant  company  had  been  incorporated  in  1903,  with 
an  authorized  capital  of  10,000i.  divided  into  5,000  preference 
shares  of  11.  each  and  5,000  ordinary  shares  of  11.  each.  Tlic 
articles  of  association  provided  {iiiier  alia.)  that  every  member 
present  in  person  sbonld  have  one  vote  for  every  share  held  by 
him ;  that  the  number  of  directors  should  not  be  less  than  two  nor 
more  than  five;  that,  until  otherwise  determined,  two  directors 
should  from  a  quorum  at  meetings  of  the  directors;  and  that  the 
diicctors  should  have  iH)wer  from  time  to  time  and  at  any  time  to 
appoint  any  other  persons  to  be  directors. 

Article  80  provided  as  follows:  "No  director  shall  be  dis- 
qualified by  his  office  from  contracting  with  the  company  either  aa 
vendor,  purchaser,  or  otherwise,  nor  shall  any  sncii  1 81]  contract 
or  arrangement,  or  any  contract  or  arrangement  entered  into  by 
or  on  behalf  of  the  company  in  which  any  director  shall  be  in  any 
way  interested  be  avoided,  nor  shall  any  director  so  contracting  or 
being  so  interested  be  liable  to  account  to  the  company  for  any 
profit  realized  by  any  such  contract  or  arrangement  by  rpa,son  of 
such  director  holding  that  office  or  o£  the  fiduciary  relatious 
thereby  established." 

The  evidence  showed  that  at  the  time  of  the  issue  of  tlio  shares 
in  dispute  in  this  action  the  company  was  not  in  any  need  of  any 
further  capital. 

Tomlin,  K.C.,  and  H.  E,  Wright,  for  the  plaintiff.  The  com- 
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pany  was  in  no  financial  need  of  this  further  issue,  and  the  issue 
and  Bllotmeut  of  these  shares  were  made  by  the  directors  almply 
for  the  purpose  ef  retaining  the  controlling  power.  Directors 
cannot  lawfully  use  powers  vested  in  them  in  a  fiduciary  character 
for  such  a  purpose.  Fraser  v.  Whalleff  (1864)  2  Hem.  &  M.  10, 
71  Eng.  Reprint,  361, 11  L.  T.  K.  S.  175 ;  PwU  v.  Symom  &  Co. 
[1903]  2  Ch.  506,  72  L.  J.  Oh.  N.  S.  768,  52  Week.  Kep.  41,  10 
Mauson,  415.  Their  duty  end  their  interest  were  in  conflict,  and 
in  making  these  allotments  they  were  utilizing  their  power  for 
their  own  ends. 

Further,  "no  director  can,  in  the  absence  of  a  stipulation  to  the 
contrary,  partake  in  any  benefit  from  a  contract  which  requires 
the  sanction  of' a  board  of  which  he  is  a  member."  Buckley  on 
the  Companies  Act,  9th  ed  pp.  639,  640.  An  article  allowing 
him  to  contract  with  the  company  does  not  enable  him  as  director 
to  say  whether  there  shall  be  any  such  contract;  the  other  direct- 
ors have  to  do  that.  Apart  from  a  special  clause  to  that  effect, 
it  is  not  open  to  him  as  director  to  vote  on  the  question  of  a  con- 
tract with  himself. 

[Peterson,  J.,  referred  to  Lagimas  Nitrate  Co.  v.  Lagunas 
3yr}dicaie  [1899]  2  Ch.  392,  68  L.  J.  Ch.  N.  S.  699,  48  Week. 
Kep.  74,  81  L.  T.  N.  S.  334,  15  Times  L.  K.  436.] 

Article  80  is  intended  to  relate  only  to  a  director  contracting 
with  the  company.  The  question  of  an  allotment  of  shares 
amounting  to  a  contract  or  arrangement  with  the  company  was 
raised  in  Qvinn.  v.  Robb  (1916)  141  L.  T.  Jo.  6,  and  Neal  v. 
^wim  [1916]  W.  N.  223,  141  L.  T.  Jo.  90,  but  there  ia  nothing 
in  this  article  to  justify  a  director  giving  advice  to  [82]  the  com- 
pany which  results  in  the  company  entering  into  an  agreement 
-with  the  director  by  means  of  his  vote. 

Hughes,  K.C.,  and  Ashton  Cross,  for  the  defendant  direct- 
ors. The  question  really  is  whether  when  an  attempt  is  made  by 
one  or  two  shareholders  to  get  control  of  the  shares  for  the  piirijose 
of  wrecking  the  company  -the  directors  are  entitled  to  allot  shares 
for  the  purpose  of  saving  the  company.  Fraser  v.  WkaUey 
(1864)  2  Hem.  &  M.  10,  71  Eng.  Reprint,  361,  11  L.  T.  N.  S. 
175,  was  a  very  special  case,  and  the  power  was  given  to  the  di- 
rectors for  a  particular  purpose,  for  which  it  was  not  being  used, 
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and  that  waa  the  ground  upon  whidi  tho  interlocutory  order  in 
tlmt  case  was  made,  and  in  Punt  v.  Symons.<&  Co.  [1903]  2  Ch. 
506,  72  L.  J.  Ch.  X.  S.  768,  52  Week.  Rep.  41,  10  Manaon,  415, 
which  was  also  interlocutory,  the  injunction  was  confined  to  re- 
straining the  holding  of  the  confirmatory  meeting  in  contempla- 
tion of  which  the  shares  had  b«5en  issuod.  The  defendants  Wain- 
wright  and  Skellett  were  not  present  at  the  meeting  when  the 
allotment  was  made  to  them,  and  they  were  not  cognizant  of  the 
motive.  There  is  no  evidence  to  show  that  the  allotment  of  shares 
to  them  should  be  canceled. 

The  allotment -of  shares  is  a  contract- or  arrangement  (Quitm 
V.  !{obb  (1910)  141  L.  T.  Jo.  6;  Neal  v.  Quinn  [1^16]  W.  N. 
223,  141  L.  T.  Jo.  90),  hut  art.  80  is  the  answer  to  my  objection 
on  that  ground.  There  was  no  converse  article  in  this  case  as  there 
was  in  Neal  v.  Quinn.  If  one  of  the  many  motives  for  the  allot- 
ment waa  to  control  the  voting  power,  that  is  not  enough  to  in- 
validate the  whole  allotment. 

Duka,  for  tho  defendant  company. 

Tomlin,  K.C.,  in  reply. 

Peterson,  J.,  stated  the  facts  as  above  set  out,  and  continijed : 
The  question  is  whether  the  directors  were  justified  in  acting  as 
they  did,  or  whether  their  conduct  was  a  breach  of  the  fiduciary 
powers  which  they  possessed  under  the  articlee.  What  they  did 
in  fact  was  to  override  the  wishes  of  the  holders  of  the  majority 
of  the  shares  of  the  company  for  the  time  being  by  the  issue  of 
fresh  shares  issued  solely  for  that  purpose.  There  are  two  cases 
lo  which  my  attention  [88]  has  been  called.  One  is  Fraser  v. 
Whalley  (1864)  2  Hem.  &  M.  10,  27-29,  71  Eng.  Reprint,  361, 
in  which  there  are  some  observations  which  are  in  point,  though 
1  agree  that  the  case  had  points  of  difference  from  the  present 
case.  The  learned  judge  in  that  case  came  to  the  conclusion  that 
the  dii-ectors  were  not  justified  in  using  their  powers  for  a  pur- 
))ose  which  had  once  been  authorized  but  which  had  come  to  an 
end.  In  the  course  of  the  argument  the  Vice  Chancellor  re- 
marked :  "Xo  doubt  both  sides  think  their  views  the  best  for  the 
company.  But  have  you  a  right  to  force  your  views  upon  the  ma- 
jority of  the  shareholders  by  the  exercise  of  a  power  of  tliia 
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kind?"  In  his  judgment  the  Vice  Chancellor  said:  "I  cannot 
look  upon  these  directors  othei-wise  than  as  triisteea  for  a  public 
company,  and  I  must  judge  of  the  propriety  of  their  conduct  in 
this  matter  on  the  ordinary  principle  applicable  to  cases  of  trustee 
and  cesiui  que  trusi.  .  .  .  But  ...  the  point  is  reduced  to 
this — the  directors  are  informed  that  at  the  next  general  meeting 
tliey  are  likely  to  be  removed ;"and  therefore,  on  the  very  verge 
of  a  general  meeting,  they,  without  giving  notice  to  anyone,  with 
this  indecent  haste  and  scramble  which  is  shown  by  the  times  at 
■which  the  meetings  were  held,  resolve  that  shares  are,  on  the 
faith  of  this  obsolete  power  intrusted  to  them  for  a  different  piir- 
pose,  to  be  issued  for  the  very  purpose  of  controlling  the  ensuing 
general  meeting,  I  have  no  doubt  that  the  court  will  interfere  to 
prevent  so  gi-oss  a  breach  of  trust.  I  say  nothing  on  the  question 
whether  the  policy  advocated  by  the  directors,  or  that  which  I  am 
toIH  is  to  be  pursued  by  Savin,  is  the  more  for  the  interest  of  the 
company.  That  is  a  matter  wholly  for  the  shareholders,  .  .  . 
If  the  directors  can  clandestinely,  and  at  the  last  moment,  use  a 
stale  resolution  for  the  express  purpose  of  preventing  the  free  ac- 
tion of  the  shareholders,  this  court  will  take  care  that,  when  the 
■company  cannot  interfere,  the  court  will  do  so."  It  was  said  that 
the  real  point  of  that  case  was  that  the  directors  were  using  what 
the  Vice  Chancellor  calls  a  stale  resolution,  but  I  think  the  real 
substance  of  his  judgment  is  that  the  directors  were  not  entitled 
to  issue  shares  for  the  express  purpose  of  preventing  the  free  ac- 
tion of  the  shareholders.  [84]  In  Punt  v.  Symons  &  Co.  [1903} 
2  Ch,  506,  515,  the  question  was  again  somewhat  similar  to  that 
in  the  present  case.  Byrne,  J.,  in  a  reserved  judgment,  after 
dealing  with  the  first  point,  which  is  immaterial  for  the  present 
purpose,  says  this :  "I  now  come  to  the  last  and  most  important 
point.  It  is  argued  on  the  evidence  that  but  for  the  issue  by  the 
dii-ectors  of  the  shares  under  their  powers  as  directors,  and, 
therefore,  in  their  fidiiciary  chnracter  under  the  general  power  to 
issue  shares,  it  would  have  heen  impossible  to  pass  the  resolution 
proposed ;  and  that  the  shares  were  not  issued  bona  fide,  but  with 
the  sole  object  and  intention  of  creating  voting  power  to  carry  out 
the  proposed  alteration  in  the  articles,"  The  sbai-es,  he  says,  were 
not  issued  bona  fide  for  the  general  advantage  of  the  company, 
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but  they  were  issued  with  the  immediate  object  of  couti-olliug  the 
holders  of  the  greater  number  of  shares  in  the  company,  and  of 
obtaining  the  necessary  statutory  majority  for  passing  a  special 
i-esolutioa.  Then  he  continues ;  "A  power  of  the  kind  exercised 
by  the  directors  in  this  case  is  one  wliich  must  be  exercised  for 
the  benefit  of  the  company ;  primarily  it  is  given  them  for  tho 
purpose  of  cnebliug  them  to  raise  capital  when  required  for  the 
purposes  of  the  company.  .  .  .  When  I  find  a  limited  issue  of 
shares  to  persons  who  are  obviously  meant  and  intended  to  sectire 
the  necessary  statutory  majority  in  a  particular  interest,  I  do  not 
think  that  is  a  fair  and  bona  fide  exercise  of  the  power."  The 
basis  of  both  cases  is,  as  I  understand,  that  directors  are  not  enti- 
tled to  use  their  powers  of  issuing  shares  merely  for  the  purpose 
of  maintaining  their  control  or  the  control  of  themselves  and  their 
friends  over  the  affairs  of  the  company,  or  merely  for  the  purpose 
of  defeating  the  wishes  of  the  existing  majority  of  shareholders. 
That  is,  however,  exactly  what  has  happened  in  the  present  case. 
With  the  merits  of  the  dispute  as  between  the  directors  and  the 
plaintiff  I  have  no  concern  whatever.  The  plaintiff  and  his  friends 
held  a  majority  of  tlie  shares  of  the  company,  and  they  were  enti- 
tled, so  long  as  that  majority  remained,  to  have  their  views  pre-, 
vail  in  accordance  with  the  regulations  of  the  company;  and  it 
was  not,  in  my  opinion,  [85]  open  to  the  directors,  for  the  pur- 
pose of  converting  a  minority  into  a  majority,  and  solely  for  the 
purpose  of  defeating  the  wishes  of  the  existing  majority,  to 
issue  tho  shares  which  are  in  dispute  in  the  present  action. 

In  my  opinion,  therefore,  the  issue  of  the  shares  in  question  to 
tlie  four  defendants  was  a  breach  on  the  part  of  the  directors  of 
their  fiduciary  powers.  In  the  ease  of  the  last  two  allotments, 
those  to  Jlr.  Skellett  and  Mr.  Wainwright,  thev  were  made  to 
them  with  their  full  knowledge  that  the  allotments  were  being 
made  for  the  illegitimate  purpose  which  I  have  described.  I  am 
thercforo  of  opinion  that  these  four  allotments  were  invalid  and 
ought  to  be  declared  void. 

Solicitors:     Pepper,  Tangye,  &  Waiaon,  for  Pepper,  Tangt/e, 
£  Winlerloii,  Birmingham;  Timbrell  &  Deigkton,  for  G.  Upfill 
Jogger,  Birmingham. 
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Note. — Legality  of  issue  or  sale  of  stock  intended  to  enable 
directors  to  gain  or  retain  control  of  company. 

The  authorities  are  agreed  that  stot-k holders  of  corporations  are 
entitled,  upon  the  isaue  of  corporate  stock,  to  aubambe  for  a  frac- 
tional part  thereof  proportionate  to  their  holdings,  and  that  an 
attempt*^  violation  of  this  right  by  directors  in  issuing  new  stock 
to  themselves,  or  their  friends,  for  the  purpose  of  gaining  or  retain- 
ing control  of  the  company,  is  a  breach  of  trust  which  is  illegal  and 
redressible.  SncUing  v.  Rkliard  (1909)  166  Fed.  635;  Schmidt  v. 
Frihhard  (1907)  135  Iowa,  240,  112  N.  W.  801;  Trtulc  y.  Chase 
(1910)  107  Me.  137,  77  Atl.  698;  Essex  v.  Essex  (1905)  141  Mich. 
200,  104  N.  W.  622;  Humboldt  Driving  Park  Asso.  v.  Stevens 
(1892)'  34  Xeb.  528,  33  Am.  St.  Bep.  654,  52  N.  W.  568;  Way  v. 
Ameiicnn  Grease  Co.  (1900)  60  N.  J.  Eq.  263,  47  Atl.  44;  Gillette 
V.  Noi/es  (1904)  92  App.  Dir.  313,  86  N.  Y.  Supp.  1062;  WlUtaker 
V.  Kilbg  (1907)  55  Misc.  337,  106  N.  Y.  Supp.  511,  affirmed  in 
(1907)  123  App.  Div.  895, 106  N.  Y.  Supp.  114&,  appeal  from  which 
is  denied  in  (1908)  123  App.  Div,  914,  108  N.  Y.  Supp.  1150; 
WUherbee  v.  Bou-les  (1911)  201  N.  Y.  427,  95  N.  E.  27;  .Ifoiris 
V.  Stevens  (1897)  178  Pa.  563.  36  Atl.  151;  Electric  Co.  of  Ameri- 
ca v.  Edison  Electric  Illuminating  Co.  (1901)  200  Pa.  516,  50  Atl. 
164;  Glenn  v.  k'illnnning  Brewing  Co.  (1918)  259  Pa.  510,  L.R.A. 
1918D,  738,  103  Atl.  340,  Ann.  iCas.  1918D.  769;  lAither  v.  C.  J. 
Luther  Co.  (1903)  118  Wis;  112,  99  Am.  St.  Hep.  977,  94  N.  W.  69 ; 
Frvser  t.  Wkalley  (1864)  2  Hem.  &  M.  10,  71  Eng.  Reprint,  361,  11 
L.  T.  X.  S.  175;  I'lmt  v.  f^ymons  t£  Co.  [1903]  2  Ch.  506,  72  L.  J. 
Ch.  N.  S.  768,  52  Week.  Rep.  41,  10  Manson,  415;  Piercy  v.  S. 
Mills  &  Co.  {reported  herewith)  ante,  11. 

And  a  similar  result  has  been  reached  where  there  was  an  attempt 
of  this  kind  to  dispose  of  stock  held  by  the  company,  which  had  been 
previously  issued.  Elliott  v.  Baker  (1907)  194  Mass.  518,  80  N.  E. 
450;  HUles  v.  Parrisk  (1862)  14  N.  J.  Eq.  380.  Bot  compare 
State  ex  rel.  Page  v.  Smitk  (1876)  48  Vt.  266,  set  forth  infra. 

The  court  in  Trask  y.  Ohase  (1910)  107  Me.  137,  77  Atl.  698. 
supra,  said :  "The  directors  of  a  corporation  stand  in  fiduciary  re- 
lations to  it  and  to  its  stock  1 1  older  s.  They  are  trustees.  They  are 
held  to  the  exercise  of  the  utmost  good  faith.  It  is  commonly 
stated  in  the  cases  that  they  are  the  trustees  and  the  corporation  and 
etockholdcrs  are  the  cesluis  que  trustent.  They  manage  the  corpora- 
tion for  the  benefit  of  the  stockholders.  Holders  of  the  majority 
of  the  stock  have  a  right  to  control  the  corporation.  It  is  a  fraud 
for  the  directors  or  a  majority  of  them  to  take  advantage  of  a  tem- 
porary ascendancy  in  the  board  of  directors  to  so  manipulate  the 
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!ale  anil  lEsue  of  stock  as  to  oust  the  control  from  the  majority  of 
the  f  took  holders,'  and  secure  it  to  themselves,  and  equity  will  afford 
relief." 

And  in  Glenn  v.  Kitlanmng  Brewing  Co.  (1918)  259  Pa.  510, 
L.E.A.1918D,  "(Sa,  103  Atl.  340,  Ann.  Cas.  191SD,  769,  supra,  the 
court  said :  "No  rule  is  better  established  than  that  the  directors  of 
a  corporation  stand  in  the  position  of  trustees  for  the  entire  body  of 
stockholders;  and  while  stock  owned  by  the  director  is  his  indivjdnal 
])roperty,  to  be  dealt  with  as  he  sees  fit,  in  the  same  maTiiier  and  to 
the  same  extent  as  other  stockholders,  yet,  when  he  acts  in  his  ol- 
ticial  position,  he  is  acting  not  merely  an  an  individual,  but  as  repre- 
sentative of  others,  and  is  prohibited  from  taking  advantage  of  hi^ 
position  for  his  personal  profit  or  to  reap  persoual  benefit  to  the 
detriment  of  the  stockholders  whom  he  represent*.  Whenever  there 
is  an  intimation  that  a  director  has  violated  the  duty  thus  imposed 
upon  him  by  virtue  of  his  office,  or  has  failed  to  act  fairly  and  lione>?f- 
ly  toward  those  whom  he  represents,  the  law  ceases  to  look  at  the 
mere  form  of  the  de*ice  or  means  employed  and  'pierces  through  the 
surface,  and  seizes  upon  the  evils  which  lie  witliin.'  .  .  .  The 
circumstances  under  which  the  stock  in  controversy  was  issued  ami 
purchased  by  one  of  the  directors  who  voted  for  the  resolution  were 
adequate  to  raise  a  doubt  of  the  good  faith  of  the  directors.  Assum- 
ing the  resolution  was  proper  and  tliere  was  sufficient  reason  for 
issuing  the  stock,  the  directors  who  were  present  at  the  meeting  had 
no  right  to  subscribe  for  the  new  issue  without  first  notifying  all 
stockholders  and  affording  them  an  opportunity  to  take  up  tiie 
stock  in  proportion  to  the  amount  of  tlie  shares  already  held  by  them. 
This  is  especially  true,  in  view  of  the  long-standiug  dispute  1«- 
tween  the  two  factions,  and  the  attempt  by  both  to  obtain  a  con- 
trolling interest.  The  directors,  as  a  board,  had  knowledfre  of  this 
fact,  and  there  were  consequently  particular  reasons  requiring  them 
lo  act  impartially  and  in  the  interest  of  the  stockholders  as  a  whole. 
The  former  were  bound  to  give  notice  and  afford  tlie  latter  an  oppor- 
tunity to  subscribe  for  the  stock  on  equal  terms,  and  it  is  immaterial 
that  such  additional  fssue  was  made  long  after  the  business  of  the  ' 
company  was  begun." 

It  will  be  observed  that  in  the  reported  case  (Piuhcy  v.  S.  Mill.<i 
&  Co,  ante,  11),  it  was  held  a  breach  of  the  fiduciary  power  of 
directors  to  issue  shares  in  the  company  to. raise  capital  when  neces- 
sary, where  they  issued  shares  simply  and  solely  for  the  purpose  of 
themselves  retaining  control  of  the  company. 

And  in  one  of  the  cases  relied  on  {runt  v.  fiiimom  &  Co.  [1903] 
2  Ch.  506.  rz  L.  J.  Ch.  N.  S.  768,  52  Week.  Rep.  410,  10  Manson, 
415),  where  a  majority  of  the  directors  issued  shares  with  the  ob- 
ject of  controlling  the  holders  of  a  majority  of  the  stock,  and  passing 
10  B.  n.  c. 
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a  certain  resolution,  and  not  for  the  general  advantage  of  the  com- 
pauy,  an  injunction  was  issued  restraining  the  holding  of  a  con- 
firmatory meeting. 

The  decision  in  the  preceding  case  waa  based  on  Fraser  y.  Whaltep 
(1864)  2  Hem.  &  M.  10,  71  Eng.  Reprint,  361,  11  L.  T.  N.  S.  175, 
where  directors  of  a  railway  company,  who  were  informed  that  they 
were  likely  to  be  removed  at  the  next  general  meeting,  on  the  verge 
of  the  meeting,  and  without  giving  notice,  resolved,  on  authority 
which  was  obsolete,  the  purpose  having  ceased,  that  certain  shares  be 
issued,  for  the  purpose  of  controlling  the  coming  meeting,  and  an  in- 
junction was  issued  restraining  the  issue  of  Buch  shares. 

In  Luther  v.  C.  J.  Luther  Co.  (1903)  118  Wis.  112,  99  Am.  St. 
Hep.  977,  94  Tf.  W.  69,  where,  with  a  view  of  obtaining  a  majority 
of  tlie  stock,  a  majority  of  the  directors  voted  to  issue  shares  of  stock 
to  ft  confederate,  to  secure  control  and  direction  of  the  company,  it 
was  held  that  such  issue,  without  giving  other  shareholders  an  op- 
portunity to  subscribe  pro  rata,  was  invalid,  and  a  breach  of  dnty  on 
the  part  of  the  directors,  and  that  as  against  a  purchaser  having 
knowledge  of  the  breach  an  order  of  cancelation  was  proper, 

And  in  Snelling  v.  Richard  (1909)  166  Fed.  635,  where  a  major- 
ity of  the  directors  purposed  to  issue  and  sell  stock  to  persons  friend- 
ly to  them,  without  giving  majority  stockholders  an  opportunity  to 
mthforibe  for  their  proportionate  share,  in  order  to  control  a  meet- 
ing for  election  of  directors,  an  injunction  was  granted  restraining 
them  from  issuing  the  stock  without  giving  the  stockholders  a  reason- 
able opportunity  to  take  their  proportionate  shares,  and  fiom  voting, 
or  permitting  anyone  to  vote,  ou  stock  issued  in  violation  of  the 
majority  stockholders'  rights. 

In  Way  v.  American  Orea^e  Co.  (1900)  60  N.  J.  Eq.  263,  47  Atl. 
44,  where  directors  gave  existing  stockholders  no  opportunity  to  sub- 
scribe for  new  stock  in  proportion  to  their  holdings,  but  sold  it  to 
relatives  and  friends  of  the  directors  at  much  less  than  the  par  value 
in  order  to  maintain  themselves  in  ofRce  in  defiance  of  the  existing 
majority  of  stockholders,  it  was  held  that  as  to  the  latter  the  trans- 
action was  fraudulent,  and  an  inj»inction  was  granted  restraining 
the  holders  of  the  stock  so  sold  from  voting  thereon.  The  court 
said:  "The  directors'  duty  in  issuing  new  shares  was  to  afford  to 
the  existing  stockholders  an  opportunity  to  take  the  proposed  new 
issue  in  the  proportion  in  which  the  shares  were  held  by  them.  In 
many  cases  corporations  are  incorporated,  capitalized,  and  organized 
by  stockholders  npon  expectations  based  upon  the  maintenance  of 
control  by  the  existing  majority  of  the  holders  of  the  stock.  The 
power  of  distributing  a  new  issue  docs  not  lie  at  the  mere  choice  of 
directors.  It  is  not  a  prerequisite  which  they  may  use  for  their 
private  advantage.  They  may  not  overthrow  or  secure  for  themselves 
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tlie  control  of  the  corporation  by  means  of  a  new  issue  of  stock. 
This  is  true  whether  as  to  a  part  of  the  stock  authorized  by  the 
original  incorporation  which  remain^  nntaken  (Reese  v.  7?anit:  of 
Montgomery  County  (1857)  31  Pa.  78,  72  Am.  Dec.  726),  or  se  to 
stock  Issued  after  incorporation,  on  a  subsequently  authorized  in- 
crease (Gray  .V.  Porilund  Bank  (1807)  3  Mass.  364,  3  Am.  Dec. 
156),  Tlie  directors  in  tlie  case  under  consideration  wholly  ignored 
the  right  of  the  existing  stockholders  to  subscribe  for  the  new  issue, 
and  issued  the  sliarea  for  a  nominal  price,  as  stated,  to  their  selected 
friends,  and  thus  sought  to  secure  for  themselves  their  continueil 
control  of  the  company.  The  power  of  directors  of  corporations  has, 
under  the  authority  of  the  American  decisions,  been  quite  widely  ex- 
tended, but,  in  my  view,  cannot  he  held  to  sustain  such  transac- 
tions as  are  here  under  judgment." 

And  in  Glenn  v.  Eitlanning  Brewing  Co.  (1918)  259  Pa.  510, 
L.R.A.1918D,  738.  103  Atl.  340,  Ann.  Cas.  1918D,  769,  where  there 
were  two  factions  in  a  corporation  and  the  majority  of  the  directors, 
who  represented  a  minority  of  the  stock,  in  order  to  gain  control, 
voted  to  sell  any  portion  of  a  certain  number  of  .<iliares  of  stock 
which  had  never  been  issued  (but  which  were  referred  to  in  the  reso- 
lution as  "treasury  stock"'),  and  a  sufficient  number  of  shares  to 
give  control  were  accordingly  sold  to  one  of  such  directors,  without 
giving  other  stockholders  an  opportunity  to  purchase  a  proportion- 
ate part  of  the  stock,  it  was  held  that  there  was  a  breach  of  trust 
by  the  directors,  and  that  equity  might  set  the  transaction  aside. 

And  to  the  same  effect  is  Morris  v.  Stcvetis  (1897)  178  Pa.  563, 
36  Atl.  151. 

And  where  a  sale  of  unissued  stock  was  made  at  a  grossly  inad- 
equate price  by  a  majority  of  the  directors  to  a  friend  liaving  knowl- 
edge of  the  facts,  not  for  the  purpose  of  replenishing  the  treasury, 
hilt  to  enable  such  directors  to  increase  their  voting  power  suflicient- 
ly  to  give  control  of  the  corporation  and  keep  themselves  in  office, 
the  transaction  was  held  fraudulent  as  to  tlie  minority,  and  the 
Rale  was  set  aside.  Essex  v.  Essex  (1905)  141  Mich.  200,  104  S. 
W.  622. 

And  in  WliUal-er  v.  Kilby  (1907)  55  Misc.  337,  106  \.  Y,  Snpp. 
511,  affirmed  in  (1907)  122  App.  Div.  895,  lOti  \.  Y.  Supp.  1U9, 
appeal  from  which  is  denied  in  (1908)  123  App.  IMv.  214,  108  N. 
Y.  Supp,  1150,  where  a  company  was  in  urgent  nectl  of  funds,  and, 
ostensibly  to  raise  them,  at  a  directors'  meeting  at  which  the  director 
owning  the  majority  of  the  stock  was  not  present,  a  resolution  was 
passed  that  a  certain  number  of  lUiissued  shares  should  be  sold,  and 
that  the  superintendent  should  be  instructed  to  obtain  subscriptions 
therefor,  and  the  latter  suhsetjuently  reported  that  he  could  not 
obtain  subscriptions,  and  the  directors  who  voted  the  sale  thereupon 
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Bubecribed  for  the  stock  without  knowledge  on  the  part  of  the  direc- 
tor previously  holdiug  the  majority  of  the  etoek,  with  the  result  that 
he  became  a  miuority  stockholder,  it  was  held,  it  also  appearing  that 
the  directors  voting  for  the  issue  had  secret  knowledge  of  a  cou- 
tract  which  was  of  great  value  to  the  company,  that  the  trausactiou 
was  inequitable,  and  that  an  injunction  would  be  grunted  prevent- 
ing the  use  by  the  purchasers  of  the  stock  so  issued  to  the  detriment 
of  the  director  previously  holding  the  majority  of  the  stock. 

And  in  Trask  v.  Chase  (1910)  107  Me.  137,  77  Atl.  G!)8,  where, 
contrary  to  a  vote  passed  at  the  annual  stockhoidors'  meeting,  a 
majority  of  the  directors,  who  owned  less  tlian  a  majority  of  the 
»tock,  issued  to  one  of  their  number  part  of  the  ca|]ital  stock  lui- 
issued,  for  the  purpose  of  securing  control  of  the  affairs  of  the  com- 
pany, and  preventing  the  plaintiffs,  who  were  minority  directors  and 
were  given  no  opportunity  to  subscribe,  from  retaining  a  majority 
of  the  stock,  it  was  held  that  there  was  a  violation  by  the  directors  of 
their  trust  and  that  equity  would  compel  the  surrender  and  cancela- 
tion of  the  stock  so  issued. 

And  where  the  officers  and  directors  of  a  corporation  for  tlie  pur- 
pose of  keeping  control  increased  the  stock,  and  issued  sonic  of  it  to 
stockholders  favoring  them,  who  were  not  entitled  thereto,  and  re- 
fused to  issue  the  plaintiffs  their  share,  such  issue  was  held  illegal, 
and  a  cancelation  thereof,  and  a  reissue  of  the  stock  wrongfully 
allotted  to  those  entitled  thereto  was  ordered.  Schmidt  v,  Prildi- 
ard  (1907)  135  Iowa,  240,  112  N.  W.  801. 

And  in  Humboldt  Driving  Park  Asso.  v.  Stevens  (1892)  34  Neb. 
528,  33  Am.  St.  Rep.  6-'i4,  52  N.  W.  568,  where,  shortly  before  a 
stockholders'  meeting,  a  holder  of  a  few  sliares,  for  the  purpose  of 
defrauding  stockholders  and  obtaining  control  of  the  corporation, 
induced  the  secretary  to  issue  to  him  a  large  number  of  shares,  never 
authorized,  and  procured  the  votes  on  such  shares  to  be  counted  in 
electing  directors,  and  the  votes  on  valid  shares  to  be  thrown  out,  it 
was  held  tliat  tlie  issue  of  tlie  stock  to  such  person  was  unlawful, 
and  that  an  injunction  should  be  issued  restraining  the  directors 
thus  elected  from  acting,  or  issuing  certificates  of  stock. 

And  in  Witkerher.v.  Bowles  (1911)  aftl  N.  Y.  427.  95  N.  E.  27, 
a  complaint  was  held  to  state  a  good  cause  of  action  which  alleged  a 
conspiracy  by  the  defendants,  in  pursuance  of  which  the  plaintiff's 
stock  in  a  corporation  was  fraudulently  sold  by  the  defendants ;  that 
the  latter,  being  in  power,  fraudulently  caused  the  corporation  to 
issue  to  one  of  the  defendants  in  purported  payment  for  properties 
of  little  value  a  targe  amount  of  new  stock,  sufficient  to  control  the 
corporation,  and  tliat  this  stock  was  subsequently  disiributed  among 
the  defendants,  it  being  held  that  under  such  circumstances  the  com* 
plainant  was  entitled  to  have  the  stock  delivered  up  and  canceled. 
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And  in  Eteclric  Co.  of  America  v,  Edison  Electric  Illuminaling 
Co.  (1901)  200  Pa.  516,  50  Atl.  1G4.  it  was  hold  that  n  majority  of 
the  directors,  who  represented  a  minority  of  the  stockholders,  had 
no  power  to  sell  certain  shares  proposed  to  be  issued  to  the  highest 
bidder  without  offering  shareholders  a  chance  to  subscribe  pro  rata 
to  the  new  stock,  even  if  tliey  did  not  do  so  for  the  purpose  of  gain- 
ing a  majority  of  the  stock,  much  less  if  they  had  such  purpose. 

And  in  Hilles  v.  Partish  (1862)  U  N.  J.  Rq.  380,  where  the 
board  of  directors  by  a  colorable  sate  caused  six  shares  of  stock  be- 
longing to  the  company  which  had  apparently  been  before  issued 
to  be  tfansferred  to  themselves,  with  the  design  o(  retaining  tliem- 
selvea  in  office  by  giving  them  a  majority,  and  thereby  defeating  tlic 
control  of  otliers  who  before  held  a  majority  of  the  stock,  it  was 
held  that  the  transfer  of  the  stock  must  be  set  aside  and  the  holders 
enjoined  from  voting  it. 

And  in  Elliott  v.  Bafcer  (1907)  194  Mass.  518,  80  N.  E.  450,  the 
evidence  was  held  to  show  that  there  were  two  factions  among  the 
stockholders,  and  that  a  majority  of  the  board  of  directoi^,  without 
giving  all  stockholders  aa  opportunity  to  purchase,  issued  treasury 
stock  to  minority  stockholders,  who  were  their  friends,  in  order  to 
give  them  control  of  the  company;  that  the  issue  was  not  made  in 
good  faith ;  that  it  was  not  necessary  to  raise  money  for  the  business 
by  this  means,  and  that  under  the  circumstances  the  price  obtaino<l 
was  not  the  highest  that  could  have  been  reali^ied,  and  it  was  held 
that  there  had  been  a  breach  of  trust  by  the  directors,  and  that  the 
issue  of  stock  complained  of  should  be  canceled. 

But  in  GiUetle  v.  Noi/es  (1904)  92  App.  Div.  313,  86  X.  Y.  Supp. 
1062,  where  holders  of  a  majority  of  the  stock  in  a  corporation 
sought  a  temporary  injunction  against  minority  stockholders 
and  oiHcers,  constituting  a  majority  of  the  dii-ectors,  enjoining  them 
from  holding  a  special  meeting  and  selling  sufficient  trcaoury  stock 
to  render  the  complainant  a  minority  stockholder  and  prevent  his 
controlling  the  ne.xt  election  of  directors,  he  was  held  not  entitled  to 
the  relief  asked.  The  court  said :  "It  is  evident  that  there  is  a  seri- 
ous disagreement  between  the  plaintiff,  who  owns  or  controls  a  ma- 
jority of  the  outstanding  stock,  and  the  individual  defendants,  who, 
although  minority  stock] loiders,  constitute  a  majority  of  the  board  of 
directors.  It  is  manifest  that  the  plaintiffs  object  in  bringing  the 
action  was  not  to  obtain  a  permanent  injunction,  but  to  temporarily 
enjoin  the  board  of  directors  from  selling  sufficient  treasury  stock  to 
remlei  him  a  minority  holder  of  the  outstanding  stock  and  prevent 
his  controlling  the  next  election  of  directors.  This  would  be  ac- 
complished by  the  temporary  injunction  order  restraining  further 
sales  of  stock  until  after  the  special  meeting  of  the  stockholders  to 
increase  the  number  of  directors  at  which,  by  reason  of  his  control- 
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ling  interest  in  the  outstanding  stock,  he  could  secure  the  eleetion  of 
two  individual  directors  friendly  to  his  intero^ts.  We  are  of  ojtinioii 
Ihat  the  plaintiff  was  not  entitled  to  the  temporary  injunction  nnliT, 
and  that  the  order,  in  so  far  as  it  is  appealed  from  liv  tin-  pljiijiiiff, 
should  be  reversed." 

In  Stale  tx  reL  Page  v.  Smilh  (1876)  48  Vt.  266.  tlie  rnlu  ap- 
plicable in  case  of  new  stock,  under  which  stockliolders  Iihvg  a  rijrht 
to  subscribe  in  proportion  fo  tlieir  holdings,  was  hold  not  applicable 
to  stock  which  had  once  been  issued  and  aubswiuently  puri'lia.«prl  by 
the  company,  and  an  actual  sale  of  such  stock  for  which  full  value 
wag  paid,  was  held  valid,  although  the  main  inducement  was  to 
enable  the  purchaser  and  his  friends  to  control  the  board  of  directors. 

J..T.  W. 
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FANSHAW  and  Another  (Trading  as  Adams  &  Company)  v. 
KNOWLES. 


Also  HepoTted  i 

Trial  — Civtt   oases  — Separation  of  iury  after  mtmniing  up  — ralld', 
tty  of  verdict. 

Tlie  wparation  of  the  jury  in  a  civil  cbbo  after  the  judKc'e  Bunimiiig 
tip  does  not,  its  a  matter  of  law,  invalidate  the  verdict;  but  is  Bimply  a 
circumntanre  which,  witli  other  rireumBt«nceti,  oujtht  to  be  taken  into  ac- 
count by  the  court  in  determining  whether  or  not  a  new  trial  should  be 
granted. 
—  Verdict  —  Attempted  condllione  —  Talldltg. 

The  fact  that  the  jury  in  a  civil  case  sought  to  attach  ft  condi- 
tion to  their  verdict  docs  not  invalidate  their  verdict  where,  upon 
Iwing  informed  by  the  judge  that  the)'  tcnild  not  do  bo.  they  answered 
without  the  condition. 

The  history  of  the  law  as  to  separation  of  juries  considered. 

(May  30,  1»16.) 

Appeai.  of  defendant  for  judgment  or  new  trial  of  an  action 
tried  before  Darling,  .1.,  and  a  special  jury. 

The  following  statement  of  facts  is  taken  from  the  judgment  of 
the  Lord  Chief  Justice: 

In  this  case  tbe  plaintiffs  brongbt  an  action  for  damages  for 
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breach  of  three  contracts.  There  were  separate  defenses  to  two  of 
the  contracts,  and  there  was  one  defense  which  was  common  to 
all;  namely,  that  by  the  conduct  of  the  plaintiffs  the  defendant 
was  [539]  entitled  to  refuse  to  perform  the  contract,  by  reason  of 
nonpayment  of  amounts  due  by  the  plaintiffs  to  the  defendant 
which  amounted  to  a  repudiation  before  breach.  The  learned 
judge  summed  up  to  the  jury  and  left  to  them  questions  with 
regard  to  each  of  the  contracts.  The  jury  retired  to  consider 
their  verdict  in  the  evening  and  eventually  returned  into  court 
with  the  statement  that  they  were  agreed  as  to  the  first  and  second 
questions,  which  meant  as  to  the  first  and  second  contracts,  but 
HXre  not  agreed  as  to  the  third.  They  were  then  told  by  the  asso- 
ciate to  attend  the  next  morning,  when  the  judge  would  be  pres- 
,ent,  in  case  the  learned  judge  wished  to  put  further  questions  to 
thcra.  On  the  next  morning  when  the  jury  returned  they  said 
that  they  found  a  verdict  for  the  plaintiffs  on  the  first  and 
second  contracts,  and  assessed  the  damans  on  the  first  contract  at 
521.  7s,  llrf.  On  the  second  contract  they  were  not  agreed  as  to 
giving  any  damages  or  considering  the  damages  unless  they  could 
also  consider  the  third  contract,  and  added  that,  if  their  verdict 
was  not  accepted  on  the  third  contract,  they  withdrew  it  on  the 
second.  The  meaning  of  that  observation  was  that  on  their  re- 
turn in  the  morning  objection  was  taken  by  the  defendant  that 
they  could  not  give  a  verdict  as  they  had  separated  over  night. 
The  learned  judge  then  told  them  that  they  must  give  their  ver- 
dict, and  in  substance  that  they  could  not  attach  the  condition 
which  they  sought  to  impose.  Then  they  said  that  they  found  for 
the  plaintiffs  on  the  second  contract  without  damages,  and  had 
agreed  on  their  verdict  on  the  third  contract  for  the  plaintiffs 
for  1,000/.  damages.  Thereupon  the  learned  judge  thought  the 
beat  course  was  to  take  the  verdict  and  enter  judgment  and  leave 
the  parties  to  move  this  court.  Judgment  was  then  entered,  and 
the  recital  of  the  findings  of  the  jury,  but  the  judgment  was  only 
in  respect  of  the  first  and  the  third  contracts.  Thereupon  judg- 
ment was  entered  for  l,052i.  7s.  lid. 
The  defendant  ai^iealed. 

F.  A.  Greer,  K.C.,  and  T.  Edwards  Forster,  for  the  appel- 
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lant.  It  is  submitted  that  the  verdict  cannot  stand.  After  the 
judge  had  summed  up  and  charged  the  jury  he  left  the  court. 
The  jury  then  deliberated  in  private,  and  after  some  time  came 
into  court  and  stated  that  they  were  agreed  on  the  first  and  second 
poiats,  but  not  [640]  on  the  third  point.  They  separated  and 
were  at  large  for  one  night,  and  had  the  opportunity  of  diBCiiesing 
the  case  with  other  persons.  The  next  morning  they  were  agreed 
on  their  verdict,  and  it  was  obviously  a  compromise  verdict.  The 
appellant's  counsel  objected  the  next  morning  to  any  verdict 
vbatever,  but  the  judge  took  it.  In  criminal  cases  the  rule  is 
strict  that  the  jury  must  deliberate  together  and  in  private  with- 
out separating,  Bex  v,  Ketteridge  [1915]  1  K.  B.  467,  [1915] 
W.  N.  11,  84  1.  J.  K.  B,  N,  S.  352,  112  L,  T.  N.  S.  783,  79  J. 
P.  216,  31  Times  L.  B.  115,  59  Sol.  Jo.  163.  It  is  submitted 
that  there  is  no  distinction  between  criminal  and  civil  oases.  In 
Rex  V.  Willmont  (1914)  10  Cr.  App.  Rep.  173,  30  Times  L,  R, 
499,  78  J.  P.  352,  the  clerk  of  assize  went  to  the  jury  and  asked 
thenn  if  they  were  agreed,  and  answered  some  questions  they  put 
to  him,  and  the  verdict  was  set  Bsidc.  In  Goby  v.  Wetherill 
[1915]  2  K.  B.  674,  [1915]  W.  N,  188,  84  L.  J.  K.  B.  N.  S. 
1455,  113  L.  T.  N.  S.  502,  79  J.  P.  346,  31  Times  L.  R.  402,  a 
verdict  in  a  county  court  was  set  aside  by  a  Divisional  Court. 
That  decision  is  not  binding  on  this  court,  but  it  is  based,  we 
submit,  on  a  right  principle.  Rex  v.  Kinnear  (1819)  2  Bam. 
*  Aid.  462,  106  Eng.  Reprint,  434,  also  reported  1  Chitfy,  401, 
aub  nom.  Rex  v.  Woolf,  where  there  is  a  long  note  on  the  subject, 
may  be  cited  against  us,  but  there  the  jury  separated  before  the 
humming  up  of  the  judge.  The  rules  as  to  juries  are  stated  in 
Bro.  Abr.,  pi.  17  and  19 ;  Bac.  Abr.  Juries,  p.  768 ;  2  Co.  Litt. 
227b;  Hale's  Pleas  of  the  Crown,  2,  297. 

The  Juries  Act  1870  (33  &  34  Vict.  chap.  77),  §  23,  granted 
some  relaxation  of  the  strict  rules  as  to  keeping  juries  without 
food  or  fire;  and  the  Juries  Detention  Act  1897  (60  &  61  Vict, 
chap.  18),  §  1,  gives  the  judge  a  discretion  to  allow  the  jury  to 
separate  in  some  cases  of  felony,  but  only  "before  the  jury  con- 
sider their  verdict."  That  limitation  shows  that  the  rule  is  still 
strict  after  they  have  once  retired  for  that  purpose. 

Waugh,   K.C.,  and  G.   W.   Powers,  for  the  respondents. 
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There  has  always  been  a  marked  difference  between  the  treat- 
meut  of  juries  in  civil  caees  and  in  criminal  cases.  All  the  au- 
thorities cited  for  the  appellant  were  criminal  caaea  except  i^ftr 
V.  Kinnear  (1819)  2  Barn.  &  Aid.  462,  106  Eng.  Reprint,  434, 
also  reported  1  Chitty,  401,  sub  nom.  Rex  v.  Woolf,  where  there 
,  is  a  long  note  on  the  subject,  aud  that  is  a  distinct  authority  that 
the  separation  of  the  jnry  before  verdict  is  not  in  itself  enough 
to  make  a  verdict  invalid.  , 

In  2  Co.  Litt.  227b,  etc.,  it  is  stated  that  in  eases  between  _ 
parties,  if  the  jury  agree  upon  a  verdict  after  the  jud^c  has  left 
the  court,  they  may  give  a  privy  verdict,  cither  before  him  or 
any  other  judge,  [541]  and  may  then  separate  and  afterwards 
give  a  piiblic  verdict  in  open  court,  which  must  be  before  the 
judge  who  tried  the  case,  but  upon  giving  the  public  verdict  tliey 
may  alter  their  privy  verdict.  The  practice  is  stated  in  the  same 
way  in  Blacketonc,  iii.  3T5, 

Tn  Lord  Filtiraier's  Case  (1G75)  Freem.  C.  L.  Rep.  414,  415, 
89  Eng,  Reprint,  308,  the  jury  had  given  a  privy  verdict  over 
night  and  altered  it  in  the  morning  without  having  had  any  op- 
jKirtunity  of  discussing  it.  The  court  held  the  verdict  bad  be- 
cause they  had  not  discussed  it.  If  tlie  argument  of  the  appclhiut 
is  correct,  the- jury  were  incapable  of  discussing  anything,  and 
the  court  would  not  have  given  their  not  having  fnrllier  dis- 
cussed the  verdict  as  a  reason  for  its  being  bad.  If  they  had  met 
together  it  woidd  have  been  good. 

Lord  St.  John  v.  Abbot  (1735)  Barnes,  441,  !14  Eng.  Reprint, 
994,  is  a  clear  authority  that  the  fact  that  the  jury  had  separated 
may  be  a  misdemeanor,  for  which  the  jury  might  be  punished  or 
fined,  but  could  not  invalidate  the  verdict.  The  true  rule  is  tliat 
the  judge  had  always  n  discretion  in  civil  cases  to  allow  the  jury 
to  separate,  aud  the  court  will  not  assume  that  the  jury  have  been 
approached  or  influenced  by  reason  of  the  separation,  unless  thei-e 
was  8<mie  evidence  of  such  interference,  or.  the  judge  considered 
the  verdict  against  the  weight  of  evidence.  Even  in  the  time  of 
Elizabeth  a  custom  had  arisen  of  allowing  tlie  jury  after  they 
bad  given  a  privy  verdict  to  eat,  drink,  and  lie  t(^ther  (iSatind- 
rrs  V.  Freeman  (16G1)  1  Plowd.  209,  211,  75  Eng.  Reprint, 
321) ;  and  the  custom  bae  steadily  grown  less  oppressive.  But 
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all  throiigli  there  has  been  a  marked  distiuction  between  juries  in 
civil  cases  and  in  criminal  cases.  Their  origin  was  different;  the 
civil  jury  grew  out  of  the  Great  Assize  of  Henry  II,;  petty 
juries  for  criminal  cases  were  established  hj  legislation  in  the 
time  of  Edward  I.  Before  that  time  persons  accused  of  crime 
were  presented  by  the  grand  jury,  but  were  tried  by  ordeal.  In 
early  times  all  crimes  were  felonies.  Misdemeanors  were  first 
recognized  in  the  time  of  Edward  II.  Greater  strictness  was 
naturally  required  in  criminal  cases  both  because  the  jury  were 
dealing  with  life  and  liberty  and  there  was  no  appeal,  and  because 
there  was  a  constant  dread  of  the  juries  being  tampered  with  by 
the  Crown.  Therefore  if  in  a  criminal  case  there  was  any  oppor- 
tunity of  the  jury  being  tampered  with  the  whole  [642]  proceed- 
ings were  beld  to  be  void,  and  the  verdict  was  set  aside  without 
any  evidence  that  interference  had  actually  taken  place.  But  in 
civil  cases  the  court  will  assume  that  all  was  done  properlyj 
unless  there  is  evidence  of  irr^rul*''ity  or  misconduct  affecting 
the  verdict.  Even  proof  of  misconduct  on  the  part  of  a  juror 
will  not  necessarily  affect.tlie  verdict  unless  it  were  instigated  by 
one  of  the  parties  or  otherwise  affected  the  verdict.  Saliey  v. 
Stephens  (1862)  1  L.  T.  N.  S.  274,  11  Week.  Kep.  19. 
T.  Edwards  Forster,  in  reply. 

Lord  Reading,  C.J.  (after  stating  the  facts  as  above)  :  Tbc 
defendant  appeals  to  this  court  on  two  grounds:  First,  that  the 
verdict  is  no  verdict  and  is  voided  by  the  separation  of  the  jury 
overnight;  and,  secondly,  that  the  verdict  upon  the  third  con- 
tract was  a  compromise  verdict  and  could  not  be  allowed  to 
stand,  and  that  in  substance  there  was  no  verdict  as  to  the  second 
contract 

Now  the  first  point  is  one  of  importance  and  involves  the  prop- 
osition put  forward  by  the  defendant  that  no  verdict  can  stand 
in  a  civil  trial  when  the  jury  have  been  allowed  to  separate  after 
the  learned  judge  has  summed  up  and  the  jury  have  been  gi^en 
:n  charge  of  the  oiBcer  of  the  court  to  consider  their  verdict.  In 
support  of  this  proposition  there  is  only  one  case  of  trial  of  a  civil 
action  which  was  cited  to  m,—Goby  v.  Wetherill  [1915]  2  K.  B. 
674,  [191.51  W.  N.  188,  84  L.  J.  K.  B.  N.  S.  1455,  113  L.  T. 
N.  S.  502,  79  J.  P.  346,  31  Times  L.  R  402.  The  decision  of  the 
ift  B.  R.  r. 
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Divisional  Court  in  that  case  was  that  the  preBcnce  of  a  stranger 
in  tbp  room  with  the  jury  for  a  substantial  time  whilst  the  jury 
were  deliberating  upon  and  considering  their  verdict  is  in  itself 
suffioient  to  invalidate  the  verdict.  The  court  came  to  the  cou- 
clnsion  in  that  case  that  they  would  not  inquire,  and  ought  not 
to  inquire,  as  to  what  had  happened.  They  thought  it  was  suf- 
ficient to  invalidate  the  verdict  that  there  had  been  a  stranger 
present  during  the  deliberations  of  the  jury,  which  nuist  take 
place  in  private,  and  therefore  they  set  it  aside.  But  that  case 
does  not  really  touch  the  proposition  which  has  been  discussed 
before  us.  There  the  question  was  not  one  of  separation  of  the 
jury,  hut  of  the  presence  of  a  stranger  in  the  room  with  the  jury ; 
and  no  case  has  been  cited  to  »s  which  supports  the  proposition  of 
the  defendant  in  this  appeal.  With  regard  to  the  separation  of 
juries  in  criminal  [543]  trials,  the  most  recent  case  is  Bex  v. 
Keifet-idge  [1915]  1  K  B.  467,  [1915]  \V.  N.  ll",  84  L.  J.  K. 
B.  K.  S.  352,  112  L.  T.  N.  S.  783,  79  J.  P.  216,  31  Times  L,  R. 
115,  59  Sol.  Jo.  163.  In  the  words  of  Lush,  J.,  delivering  tlie 
judgment  of  the  Court  of  Criminal  Appeal  [1915]  1  K.  B.  +70: 
"If  a  juror,  after  the  judge  has  summed  up,  in  any  criminal  trial, 
separates  himself  from  his  colleagues,  and,  not  being  under  the 
control  of  the  court,  converses  or  is  in  a  position  to  converse  with 
other  persons,  it  is  an  irregularity  which,  in  the  opinion  of  the 
court,  renders  the  whole  proceedings  abortive,  and  the  only  course 
open  to  the  court  is  to  discharge  the  jury  and  commence  the  pro- 
ceedings afresh."  Moreover  the  court  did  not  think  it  relevant  to 
consider  what  had  actually  taken  place,  nor  whether  the  irregiilar- 
ity  had  in  fact  prejudiced  the  prisoner.  Other  cases  to  a  similar 
effect  were  cited  which  are  all  collected  in  JRex  v.  Kctter'uhje. 
That  decision  laid  down  the  rule  applicable  in  a  criminal  trial. 
It  did  not  purport  to  decide  that  the  same  rule  would  apply  in 
the  case  of  a  civil  trial.  The  question  this  court  has  now  to  con- 
sider is  whether  the  reasoning  in  those  cases  and  the  decisions 
cited,  including  Hex  v.  Krtlpridgp,  should  apply  where  the  jury 
separates  after  the  summing  up  of  the  judge  and  the  jury  have 
retired  to  consider  their  verdict;  and  whether  the  fact  of  their 
separation  and  return  the  ne.xt  morning  to  the  court  to  give  " 
verdict  renders  tliat  verdict  iuvnlid. 
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We  h&vo  bad  tlie  advantage  of  an  intereBting  and  learned 
arguiueut  upon  the  subject.  The  defendant  has  nvged  that  the 
same  rule  must  apply  in  a  civil  trial.  On  the  other  hand,  it  has 
been  argned  for  the  plaintitTs  that  the  old  rule  of  law  which  would 
prevent  the  separation  of  the  jury  before  they  give  their  verdict 
after  they  have  retired  to  consider  it  ia  one  that  no  longer  applies 
to  civil  trials ;  that  the  rigidity  of  the  old  rule  has  been  relaxed  io 
civil  trials,  just  as  it  has  been  relaxed  even  in  crimiual  trials, 
partly  by  custom,  and  recently  by  the  Juries  Detention  Act  1897. 
In  2  Coke  upon  Littleton,  227b,  it  is  stated  that  "by  the  law  of 
England  a  jury,  after  their  evidence  given  upon  the  issue,  ought 
to  be  kept  together  in  some  convenient  place,  without  meat  or 
drinke,  fire  or  caudle,  which  some  bookea  call  an  imprisonment, 
and  without  speech  with  any,  unlesse  it  be  tbe  bailife,  and  with 
bim  onely  if  they  be  agreed.  After  they  be  agreed  they  may  in 
causes  between  party  and  party  give  a  verdict,  and  if  the  court 
be  risen,  give  a  privy  [544]  verdict  before  any  of  the  judges  of 
the  court,  and  then  they  may  eat  and  drinke,  and  tbe  next  morn- 
ing in  open  court  they  may  either  affirme  or  alter  their  privy 
verdict,  and  that  which  is  given  in  court  shall  stand.  But  in 
criminall  oases  of  life  or  member,  the  jury  can  give  no  privy  ver- 
dict, but  they  must  give  it  openly  in  court."  It  ia  clear,  there- 
fore, that  at  the  time  of  this  work  being  written  there  waa  a  dis- 
tinction to  be  drawn  between  civil  and  criminal  cases.  In  the 
one  case,  (hat  is,  in  the  civil  trial,  a  privy  verdict  coiild  be  given, 
and  then  the  jury  were  allowed  to  eat  and  drink,  and  they  could 
citber  confirm  or  alter  that  verdict,  that  is,  that  privy  verdict, 
when  the  verdict  was  given  as  a  public  verdict.  In  Etackstone's 
Commentariea,  iii.  377,  it  is  stated,  dealing  with  verdicts  be- 
tween party  and  parly,  that  "a  verdict  is  either  privy  or  public. 
A  privy  verdict  is  when  the  judge  hath  left  or  adjourned  the 
coiirt;  and  the  jury,  being  agreed,  in  order  to  be  delivered  from 
their  confinement,  obtain  leave  to  give  their  verdict  privily  to 
the  judge  out  of  court ;  wliich  privy  vci-dict  ia  of  no  force,  unless 
afterwards  affirmed  by  a  public  verdict  given  openly  in  court; 
wlicrein  the  jury  may,  if  they  please,  vary  from  the  privy  verdict. 
So  that  tlie  privy  verdict  is  indeed  a  mere  nullity ;  and  yet  it  is  a 
dangerous  practice,  allowing  time  for  the  parties  to  tamper  with 
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the  jury,  and  therefore  very  seldom  indulged."  It  appears,  there- 
fore, that  the  jury,  when  they  had  once  agreed,  could  return  an 
informal  verdict  called  a  privy  verdict,  and  that  when  they  had 
done  that  they  were  entitled  to  eat  and  drink,  as  is  said  in  Coke 
upon  Littleton,  which  was  already  a  relaxation  of  the  rigidity  of 
the  old  rule;  and  in  BlackBtoue's  time  he  says  that  when  they 
were  agreed  they  gave  their  privy  verdict  in  order  to  be  delivered 
from  their  confinement  It  seems,  therefore,  not  only  were  they 
allowed  to  eat  and  drink  if  they  had  given  their  privy  verdict, 
hut  in  Blackstone's  time  they  were  no  longer  confined,  and  they 
could  on  the  next  morning,  when  they  gave  their  public  verdict, 
alter  the  privy  verdict  or  affirm  it  as  they  pleased.  Now  that 
shows  that  when  Blackstone's  Commentaries  were  written  it  was 
clear  that  in  civil  trials  juries  were  allowed  to  give  a  verdict  after 
they  had  separated.  The  progress  in  the  liberty  afforded  to  juries 
is  shown  by  the  allowance  of  the  release  from  confinement,  which 
is  stated  in  Blackstone,  but  not  in  Coko  upon  Littleton;  and  e\'en 
in  Coke  [545]  upon  Littleton  a  reference  lo  the  case  of  Saunders 
V.  Freeman  (1561)  1  Plowd.  211,  75  Eug.  Eeprint,  321,  shows 
that  flfter  there  had  been  a  privy  verdict  the  jury  were  then  al- 
lowed to  eat  and  drink  and  lie  together.  It  appears  to  have  been 
by  custom  that  juries  were  allowed  to  do  this.  The  words  are; 
"And  then  the  same  juries  for  their  ease  as  is  the  custom  to  eat 
and  drink  together  for  them  aforesaid  and  to  lie  together  until 
the  morrow  aforesaid  and  then  to  give  their  verdict  aforesaid 
openly  before  the  aforesaid  justices  at  Korthnmpton."  So  that, 
going  back  to  the  time  of  Queen  Elizabeth,  there  had  already 
existed  some  relaxation  which  is  shown  by  the  custom  mentioned 
in  Plowden,  and  extended  gradually  till  we  get  to  the  date  of 
Blackstone's  Commentaries. 

In  Bacon's  Abridgment  there  is  to  be  found  a  very  useful 
passage  upon  this  subject,  7th  ed.  vol.  8,  p.  107.  Reference  is 
made  to  two  cases,  one  of  which  is  Lord  St.  John  v.  Abbot 
(1735)  Barnes,  4+1,  94  Eng.  Reprint,  994.  There  the  jury 
withdrew  to  consider  their  verdict  after  receiving  the  charge. 
They  came  into  court  before  the  learned  judge  had  risen,  and 
asked  a  question,  received  the  answer,  and  again  withdrew. 
Later  on,  on  the  same  day  in  the  afternoon,  the  judge  was  in- 
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formed  that  two  or  three  of  the  jurors  were  in  conrt,  evidently 
having  separated  from  the  rest.  They  were  asked  by  the  judge 
what  they  did  there,,and  they  answered  that  they  and  their  fel- 
lows could  not  agree  on  a  verdict.  They  were  ordered  to  go  to 
their  fellows.  A  verdict  was  afterwards  given  for  the  plaintiff, 
and  the  judge  did  not  report  that  it  was  contrary  to  the  evidence. 
Tlien  it  was  sought  to  set  aside  the  verdict,  hut  the  court  held  it 
to  be  good.  The  court  thought  some  of  the  jurors  had  been  guilty 
of  a  great  misbehavior  and  were  liable  to  be  fined,  but  they 
thought  the  plaintiff  had  not  been  guilty  of  any  misbehavior  and 
that  the  verdict  ought  to  stand.  Now  in  that  case  it  is  to  be  noted 
there  had  been  a  separation  of  the  jurors  after  the  charge  had  been 
received,  after  they  had  retired  to  consider  their  verdict,  and 
before  they  had  returned  theix  verdict;  nevertheless  the  court  held 
that  the  verdict  stood.  But  the  learned  judge  who  tried  the  ease 
did  not  report  that  the  verdict  was  contrary  to  the  evidence,  n 
factor  which  must  always  be  borne  in  mind  when  considering 
these  questions.  Later,  in  Lord  Fifzwater's  [546]  Case  (1C75) 
Frecra.  C.  L.  Eep.  414,  415,  89  Eng.  Reprint,  30S,  the  jury 
were  divided  in  opinion.  They  threw  dfee  for  whom  they  should 
find  a  privy  verdict,  and  they  accordingly  found  their  privy  ver- 
dict for  the  party  in  whose  fdvor  the  dice  came.  AVithout  con- 
ferring afterwards  together  they  gave  a  verdict  for  the  same  party 
in  open  court.  Their  verdict  was  set  aside.  The  court  said, 
Eacon  Abr.  7th  ed.  vol.  8,  p.  107:  "As  our  estates,  liberties,  and 
lives  are  in  the  power  o£  jurors,  they  ought  to  be  very  circumspect 
in  their  conduct.  In  this  case  the  jurors  have  behaved  very  im- 
properly, for  they  were  determined  by  chance  in  the  finding  of 
their  privy  verdict;  and  they  had  not  any  conference  together 
afterwards,  before  they  gave  their  verdict  in  open  court."  There 
again  it  is  to  be  observed  that  the  court  thought  that  the  verdict 
should  be  set  aside,  as  the  jurors  had  not  had  any  conference 
together  after  they  had  returned  the  privy  verdict  arrived  at 
only  by  the  casting  of  dice.  It  docs  not  follow,  and  I  do  not  think 
that  it  must  be  understood,  that  if  they  had  afterwards  conferred 
together  the  court  would  have  held  the  verdict  good.  It  was 
sufficient  for  the  court  to  say  they  had  thrown  dice  for  the  privy 
verdict,  and  had  afterwards  without  conference  found  their  pub- 
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lie  verdict  in  accordance  with  the  privy  verdict.  But  if  the  law 
was  as  contended  by  the  defendant,  that  the  jury  could  not  sep- 
arate, why  should  the  court  have  laid  stress  upon  the  absence  of 
conference  by  the  jury  before  they  returned  their  public  verdict? 
On  the  whole,  consideration  of  these  authorities  indicates  that 
this  old  rule  had  by  custom  gi-adually  been  relaxed  until  jurors 
were  allowed  to  separate  before  giving  their  verdict  in  civil  cases. 
Rex  V.  Einnear  (1819)  2  Bam.  &  Aid.  462,  106  Eng.  Reprint, 
434,  was  pressed  very  much  upon  ua.  That  was  a  case  upon  the 
trial  of  an  indictment  for  misdemeanor.  There  the  jurj'  had 
separated  at  night  without  the  knowledge  or  consent  of  the  de- 
fendants. It  was  held  in  that  case  that  the  verdict  was  not  there- 
by invalidated,  and  the  court  refused  to  grant  a  new  trial,  it  not 
appearing  that  there  was  any  suspicion  of  any  improper  com- 
munication having  taken  place.  I  refer  to  that  case  only  as  show- 
ing that  even  in  criminal  trials  there  had  already,  aa  is  now  well 
known,  grown  up  a  practice  of  allowing  Juries  to  separate  in 
trials  for  misdemeanor  dnring  the  hearing,  which  was  not  per- 
mitted in  cases  of  felony.  The  only  observation  [547]  I  wish 
to  make  upon  it  is  that,  although  it  shows  some  relaxation,  it  must 
not  be  assumed  that  in  anything  I  am  stating  here  to-day  I  in- 
tend to  depart  from  the  rule  appiicable  to  criminal  trials.  There 
are  reasons  why  that  rule  should  be  more  rigidly  enforced  in 
criminal  trials.  It  is  sutHcient  to  say  that  we  have  not  to  con- 
sider that, to-day,  and,  so  far  as  I  am  able  to  judge,  there  is  no 
i-cason  for  departing  in  any  way  from  the  decision  of  the  Court 
of  Criminal  Appeal  in  the  case  of  Sex  v.  Ketteridge  [1915]  1 
K.  B.  467,  [1915]  W.  N.  11,  84  L.  J.  K.  B.  N.  S.  352,  112  L. 
T.  N.  S.  783,  79  J.  P.  216,  31  Times  L.  R.  115,  59  Sol.  Jo.  163, 
to  which  I  have  already  adverted.  The  conclusion  to  which  I 
have  come  upon  this  point  is  that  in  civil  trials  the  separation  of 
the  JTiry  does  not  invalidate  the  verdict.  I  think  that  it  is  a 
practice  which  should  be  resorted  to  only  in  rare  instances  and 
where  special  circumstances  demand  it.  The  danger  of  allowing 
the  separation  is  pointed  out  by  Blackstone.  It  is  a  danger  which 
none  thn  less  exists  in  the  present  day.  There  are,  of  course,  cit- 
cnmsfanees  which  make  it  necessary  or  desirable  that  the  jury 
should  return  on  the  next  day  for  the  purpose  of  hearing  a  further 
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direction  from  the  judge,  or  perhaps  of  settling  some  point  of 
controversy  between  the  jury  aa  to  the  evidence,  or  perhaps  for 
some  explanation  of  the  Bumming  up  of  the  learned  judge  which 
some  of  the  jury  may  not  properly  have  appreciated.  The  prac- 
tice in  modem  timee  has  been,  witbin  the  knowledge  of  all  who 
practise  in  these  courts,  to  allow  a  verdict  to  stand  wbich  is  given 
after  the  consideration  of  the  jury  in  such  a  cage  as  the  present. 
It  does  not  happen  often,  and  no  doubt  for  the  reason  winch  I 
have  pointed  out  it  is  thought  undesirable  by  the  judges  that  it 
should  happen;  nevertheless  it  may  happen,  and 'when  it  does, 
unless  there  is  something  more  in  the  case  and  in  the  circum- 
stances of  the  fiuding  of  the  verdict  than  the  mere  fact  of  the 
separation  of  the  jury,  the  verdict  will  not  be  invalidated.  In  a 
ease  in  which  a  judge  has  come  to  the  conclusion  that  the  verdict 
was  unsatisfactory  in  his  opinion,  and  made  a  note  to  that  effect, 
and  this  court  has  then  had  to  consider  the  verdict  of  the  jury,  or 
where  there  are  other  circumstances  which  throw  some  suspicion 
upon  the  verdict,  it  is,  in  my  opinion,  open  to  the  court  to  sot 
aside  the  verdict.  It  is  a  matter  for  the  discretion  of  the  court. 
It  is  not  a  rule  of  law  that  the  separation  invalidates  the  verdict. 
I  think  the  rule  is  that  when  there  has  been  a  [548]  separation, 
that  is  a  circumstance  which,  with  other  circumstances,  ought  to 
be  taken  into  account  and  dealt  with  by  the  court.  The  first  point 
relied  upon  by  the  appellant  therefore  fails. 

With  r^ard  to  the  second  point,  I  confess  I  cannot  come  to  the 
conclusion  that  the  verdict  is  wholly  satisfactory,  but  then  it  ia 
not- for  me  to  judge  unless  there  are  circumstances  which  show 
that  as  a  matter  of  law  this  court  is  entitled  to  interfere.  It  can- 
not be  satisfactory  that  a  jury  should  hold  the  conversation  whiclr 
took  place  when  they  returned  on  the  nest  morning,  or  that  they 
should  seek  to  impose  conditions  of  their  returning  answers 
to  the  questions  of  the  judge,  neither  could  any  such  condition 
imposed  by  them  be  of  any  validity  or  effect.  But  we  must  ad- 
dress ourselves,  in  my  view,  to  the  case  aa  presented  to  na  to-day 
in  the  notice  of  appeal,  and  this  verdict  is  attacked  on  the  second 
point  on  the  ground  that  the  answer  to  the  third  question  was  in 
truth  a  compromise  verdict.  The  notice  of  motion  says  that  the 
verdict  in  reapect  of  tlie  third  contract  was  improper  and  no  real 
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verdict  inastniicb  as  it  was  made  the  subject  of  a  condition  by 
the  jury,  and  that  in  law  the  verdict  emild  not  bo  given  in  a  con- 
ditional alternative  manner  as "  aforesaid.  I  agree  with  that 
view,  but  it  does  not  invalidate  the  verdict  in  this  case,  bwaurio 
the  learned  judge  refused  to  accept  the  condition  and  said  the 
jury  must  answer  without  the  CMidilion,  which  they  did. 

That,  I  think,  jl'sposes  of  the  grounds  taken  by  the  defetidrtut 
in  this  court.  There  is  no  other  ground  put  forward.  This  notice 
of  appeal  is  not  based  upon  any  misdirection  of  the  learned  jnilgc^, 
nor  is  it  even  alleged  that  the  verdict  was  against  the  evidence,  or 
that  any  evidence  had  been  improperly  admitted.  The  sole  point 
taken,  apart  from  the  broad  proposition  on  the  first  point,  is  that 
the  jury  attached  a  condition  to  their  verdict.  Now,  looking  at 
'  it  as  I  think  we  must,  having  regard  to  the  notice  of  appeal,  I 
cannot  thank  that  that  second  point  avails  the  defendant  in  this 
court.  It  cnnnot  be  substantiated,  because  the  mere  attaching  of 
a  condition  by  a  jury  is  of  no  etfect,  and  therefore  I  think  that 
the  appeal  fails  on  the  second  point  also.  [His  Ix)rdshii)  then 
dealt  with  the  cross  appeal,  which  claimed  some  mci-ely  foi'mal 
alterations  in  the  judgment  entered,  and  continued :]  In  luy  ojiin-. 
ion,  therefore,  the  appeal  of  tlie  defendant  fails  and  the  cr.'^.^! 
appeal  of  the  plaintiffs  succeeds. 

[549]  Warrington,  L.J,;  I  am  of  the  same  opinion,  and  I 
only  wish  to  add  a  very  few  words.  The  defendant  contends  that 
in  a  civil  action  the  mere  fact  that  the  jury  are  allowed  to  sepanilo 
'  avoids  the  verdict,  that  is,  if  they  are  allowed  to  separate  after 
they  have  received  the  learned  judge's  charge  and  been  asked  to 
consider  their  verdict.  Now  I  think  the  authorities  which  luive 
been  referred  to  as  to  the  power  of  a  jury  to  give  a  privy  verdict 
are  conclusive  that  that  question  must  be  answei'ed  against  the 
contention  of  the  defendant.  Those  authorities  seem  to  me  to 
establish  this:  First,  that  on  giving  such  a  verdict  as  that,  the 
jury  in  I'ocent  times  have  been  allowed  to  separate ;  secondly, 
that  such  a  verdict  was  not  final,  but  that  when  the  jurors  givo 
their  formal  verdict  they  may,  at  any  rate,  where  they  have  liail  a 
further  consnltation  since  their  separation,  either  alter  or  reverse 
the  privy  verdict.  If  that  is  so,  I  think  it  follows  necessarily  that 
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they  may  give  that  which  alone  is  their  final  verdict  after  they 
have  separated.  In  my  opiuioii,  therefore,  the  bare  question 
which  is  aslced  here,  Bamely,  whether  in  a  civil  action  after  the 
jury  have  been  charged  they  can  be  allowed  to  scptirate  without 
avoiding  their  verdict,  must  be  answered  in  the  afflrniative.  Ou 
the  rest  of  the  case  I  have  nothing  to  add. 

Scnitton,  J. :    There  are  only  throo  mattevs  on  which  I  wish 

to  add  anything  to  what  the  Lord  ('hief  Justice  has  already  said. 
lu  the  first  place,  what  we  have  said  applies  only  to  civil  actions, 
and  nothing  we  have  said  must  be  taken  to  interfere  Avitb  the 
strictness  with  which  the  jury  is  dealt  with  iu  criminal  cases. 
Secondly,  I  think  that,  in  civil  actions  the  practice  of  juries  sep- 
arating should  be  resorted  to  as  seldom  as  possible  for  the  reason 
given  by  Blackstone:  "It  is  a  dangerous  practice,  allowing  time 
for  the  parties  to  tamper  with  the  jury,  and  therefore  very  seldom 
indulged."  I  cannot  help  noting,  speaking  for  myself,  that  in 
this  case  and  in  the  last  case  before  the  court  considerable  diffi- 
culty, if  not  the  whole  difficulty,  has  arisen  from  the  fact  that  the 
learned  judge  who  tried  the  case  has  not  stayed  while  the  jnry 
were  deliberating,  so  tliat  when  they  have  found  themselves  in 
difficulty  they  have  not  had  the  judge  to  adi'ise  them.  I  think 
myself  it  is  the  duty  of  the  jndge  to  stay  to  assist  the  jury  so  long 
as  the  jury  are  deliberatiag  on  their  verdict ;  and  the  fact  that  in 
two  eases  here  we  have  had  [550]  appeals  which  I  think  would 
have  been  prevented  if  the  judge  had  stayed  supports  my  own 
personal  feeling  on  the  duty  of  the  judge  in  these  matters.  And, 
thirdly,  I  do  not  pretend  that  the  answers  given  by  the  jury  or 
the  wT>y  in  which  they  gave  them  entirely  satisfy  me.  But  tho 
appellant  in  this  case  has  not  complained  of  any  misdirection  or 
absence  of  direction  by  the  Iparned  judge,  and  he  has  not  com- 
plained of  the  findings  of  the  jury  being  against  the  weight  of  ' 
evidence.  We  are  left,  therefore,  simply  wfth  the  point.  Does 
the  separation  of  the  jury  and  the  way  in  which  they  attempted 
to  answer  the  questions  until  stopped  by  the  learned  judge  afford 
ground  for  ordering  a  new  trial  ?  In  my  opinion  the  court  should 
be  slow  .to  interfere  unless  it  is  satisfied  tLat  there  is  some  sul>- 
Btantial  interference  with  justice,  and  when  ^e  appellant  docs 
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not  himself  allege  either  any  miadirection  by  the  judge  or  that 
the  finding  is  against  the  weight  of  evidence,  I  think  the  court 
should  be  slow  to  interfere  as  it  is  asked  in  this  casa  . 

Solicitors  f  Indermaur  *fi  Bromi,  for  Homer,  Sampson,  & 
Vlood,  Bradford;  Rawaon  &  Slevens,  for  W.  E.  Price,  Lekeater. 

Note. — Separation  of  jury  in  civil  case  as  invalidating  verdict. 

I.  iHtrvduetorg,    8S. 
■   II.  Separation  during  trial,    3S. 
III.  aeparation  after  aubmlsaion  of  cauM«t 
a.  Oeneral  rale,    *0. 

h.  Ctuea  holding  aeparaHonm  fatal,    M. 
C.  Where  wtatyite  require*  admoniehment,    47, 
IT.  JHioeeltaneou^    47. 

I,  Introductory. 

This  note  excludes  cases  of  sealed  verdicts  and  of  waiver  of  ob- 
jections to  separations  of  the  jury. 

Aa  to  the  effect  of  permitting  separation  of  the  jury  jn  a  capital 
-   case,  see  the  note  to  Armstrong  v.  State,  24  L.R.A.{N.S.)  776. 

Aa  to  tlie  right  to  permit  a  separation  of  the  jury  in  criminal 
cases,  other  than  capital,  after  finding  but  before  rendition  of  verdict, 
see  the  note  to  People  v.  Dnffek.  31  L.H.A.{N.S.)  1005. 

As  early  as  the  Year  Book,  14  Hen.  yil.  fol.  29,  16  Hen.  Vll. 
fol.  1,.  in  the  case  of  the  Bishop  of  N.  against  the  Earl  of  Kent,  the 
question  was  much  debated  by  the  judges,  but  it  seems  not  decided, 
as  to  whether  jurors  hearing  a  cause  in  the  street  and  separated 
by  a  thunderstorm  could  thereafter  bring  in  a  valid  verdict.  Sea 
]  Chitty,  401,  note. 

Sometimes  the  sepanttiona  of  the  jury  both  during  the  trial  and 
after  the  case  is  submitted  are  expressly  provided  for  by  statute. 

II.  Separation  during  trial. 

Under  the  modem  practice,  separation  of  the  jury  in  civil  actions 
before  the  case  is  completed  is  immaterial. 

Alabama.— iowwri/ie  <£•  N.  B.  Co.  v.  Holland  (1011)  173  Ala. 
075,  5J  So.  1001. 

DisTKiCT  OP  Colombia. — Ossel  v.  llayden  (1914)  41  App.  D.  C. 
477. 

GEQmiA.StaneeU  v.  Kenan  (1861)  33  Ga.  56;  CentroX  of 
Georgia  R.  Co.  v.  Hall  (1899)  109  Ga.  367,  34  S.  E.  605. 
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Illinois.— ffainea  v.  Thompson  (1!>06)  189  III.  App.  436;  John- 
ion  T.  Wasson  Coal  Co.  (191S)  173  111.  App.  414. 

Kestccky.— Smith  v.  Middlesboro  Electric  Go.  (1915)  16+  Ey. 
46,  174  S.  W.  773,  Ann.  Oas.  1917A,  1161, 

'SEVADH.—Ahel  ?.  Mitt  (1908)  30  Nev.  93,  93  Pae.  327, 

New  Jrrsbt.— Crime  v.  Saijrp.  (1391)  6  N.  J.  L.  110. 

New  York.- £'aa/mfln  v.  Tuttle  (1833)  1  Cow.  248;  Ex  parte 
mil  (1824)  3  Cow.  355;  Wihon  v.  Ahrahams  (1841)  1  Hill,  207. 

Where  the  statute  requires  admonishment. 

Where  the  etatute  providee  that  the  jury  may  separate  before 
flubmissiDn  of  the  case  on  admonishraent,  the  appellate  court  will 
not  interfere  with  the  discretion  of  the  trial  court  in  granting  the 
separation.  San  Antonio  &  A.  P.  R.  Go.  v.  Bennett  (1890)  76 
Tex.  151, 13  S.  W.  319;  Noel  v.  Denman  (1890)  76  Tex.  306,  13  S. 
W.  318;  Kothman  v.  Faseler  (1904)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
390,  And  this  is  true  although  the  trial  court  was  requested  to 
keep  the  jury  together  during  the  trial,  and  refused  to  do  so. 
International  £  0.  N.  R.  Co.  t.  McVey  (1907)  46  Tex.  Civ.  App. 
181,  102  S.  W.  172. 

If  the  admonition  has  been  given  beforehand  it  need  not  be  given 
on  every  accidental  or  occasional  recess.  Qleason  v.  Strauss  (1897) 
5  Kan.  App.  80,  48  Pac.  881. 

In  Stager  v.  Harrington  (1883)  27  Kan.  414,  the  court  held: 
"We  do  not  think  that  the  recess  of  two  or  three  minutes  taken  by 
the  justice's  court,  without  the  justice's  admonishing  the  jury,  could 
possibly  have  worked  any  prejudice  to  the  rights  of  either  party. 
Neither  party  objected  or  took  any  exception  at  the  time,  and  noth- 
ing prejudicial  is  shown." 

In  Brandon  v.  ifuUenix  (1878)  11  Hcigk.  446,  the  court  said: 
"Exception  ia  taken  to  the  fact  that  his  Honor,  the  circuit  judge, 
allowed  the  jury  to  disperse  during  the  trial  without  cautioning 
them  not  to  converse  with  any  about  the  case.  No  request  was 
made  for  such  instructions,  and  such  failure  under  the  circum- 
stances would  not  be  reversible  error.  It  is  proper  to  say,  however, 
that  it  is  the  duty  of  the  court  in  all  cases,  but  especially  in  oa.ses 
of  magnitude,  or  involving  much  feeling,  to  give  such  caution  to 
the  jury,  and  promptly  punish  a  juror  for  violation  of  the  instruction 
flo  given." 

Where,  "upon  the  undisputed  facts,  no  other  verdict  than  the  one 
returned  could  have  been  properly  rendered,  the  appellate  court 
will  not  examine  an  alleged  error  in  allowing  the  jury  to  separate 
temporarily  during  the  trial  without  being  admonished  by  the  trial 
court  not  to  converse  among  themselves,  or  with  others,  upon  the 
8tibj«;t  of  the  trial,  as  it  ia  evident  that  no  prejudice  resulted  there- 
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from.    Kiriy  v.  Western  U.  TeUg.  Co.  (1893)  4  S.  D.  105,  439, 
30  L.n.A.  G12,  46  Am.  St.  Eep.  '^65,  55  S.  W.  759. 

III.  Separation  after  aubmlaeion  of  cauae. 

a.  General  rule. 

It  is  tlie  genera]  rule  that,  in  the  absence  of  prejudice  shown,  the 
separation  of  the  jurj-  in  a  civil  action  after  tlic  cause  has  been 
submitted  to  them  is  not  ground  for  setting  the  verdict  aside. 

Absences  of  one  or  two  jurors. 

TliuB,  in  the  absence  of  prejudice  shown,  the  temporary  absence 
of  one  juror  from  the  others  after  the  cause  has  been  submitted  is 
not  ground  for  setting  the  verdict  aside. 

United  States.— B«rn«  v.  PkiUips  (181S)  1  Gall.  3G0,  Fed. 
Cas.  No.  2.200. 

California.— ffe  McKcnna  (1004)  143  Cal.  580.  77  Pac.  461. 

CoLORAiTO.— Bco/a  Y.  Cone  (1900)  27  Colo.  473,  62  Pac.  948,  20 
Mor.  >Iin.  Rep.  591. 

I\-DiAN-A.— .Jfcj-flHiIcr  V.  Dunn  (1854)  5  Tnd.  122;-J\>iy  Alhany 
V.  McCulloch  {18!)0)  127  Ind.  500,  26  N.  B.  1074. 

Kaxsas.— PectiHS  V.  AVnieZ  (1864)  2  Kan.  325. 

JlAiN-K.— .Vi/o  V.  Gardiner  (183G)  41  Me.  551. 

Massaciil'SF-ITS. — Chemical  Electric  Light  Co.  v.  Howard  (1890) 
150  MasH.  495,  23  K".  E.  317  (after  agreement). 

MiN-XEsoTA.— SiV/i  V.  Taylor  (1874)  20  Minn.  378,  Gil.  330. 

Mississippi.— (7mcc.«  v.  Monet  (1846)  7  Smcdes  &  M.  45. 

Kkvada.— Ca/-naff/«in  v.  Ward  (1872)  8  Xev.  30. 

A  new  trial  was  refused  when  one  of  the  jurors  separated  from 
the  remaining  eleven,  after  they  had  retired  to  deliberate  of  their 
lerdict,  without  the  permission  of  the  court,  and  remained  out  of 
sight  of  the  bailiff  and  the  other  jurors  for  one  half  hour.  The 
court  said:  "Under  the  showing  that  he  had  no  communication 
with  any  person  upon  the  sul)ject  of  the  case  which  lie  was  sworn 
(o  try,  we  tliink  it  cannot  be  inferred  that  his  absence  probably 
injured  the  appellant."  A'ejf  Mbatuj  v.  McCulloch  (1890)  127  Tnd. 
500,  26  N.  E.  1074. 

Tiie  court  refused  a  new  trial  when  one  of  tlie  jurors,  after  they 
liad  retired,  prevailed  on  the  deputy  sheriff  to  accompany  him  to 
the  office  of  one  of  defendant's  attorneys,  to  get  an  explanation  of' 
some  matter  connected  with  tlie  case;  that,  on  reaching  the  attor- 
ney's office,  the  juror  said  to  him  that  there  were  one  or  two  in- 
.stniclions  the  jury  could  not  read,  and  requested  the  attorney  to 
read  them,  but  he  instantly  informed  the  juror  it  would  be  improper 
/or  him  to  say  a  word  to  the  juror  in  reference  to  the  case ;  that  the 
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jjxTj  must  see  the  couit  in  regard  to  such  matters,  and  directed 
the  oflBcer  and  juror  to  return  to  the  jury  room.  Jones  t.  Warner 
(1S76)  81  III.  343. 

That  a  juror  after  the  cause  was  submitted  went  with  the  bailiff 
into  another  room  and  telephoned  his  employee  was  no  ground  foe 
fl  new  Irial.  West  Chicago  Street  B.  Co.  v.  Lundahl  (1809)  183 
III.  384,  55  N.  E.  667. 

The  same  was  held  where  members  of  the  jury  left  the  room  to 
telephone  to  their  families.  Baizley  y.  Welsh  (1004)  71  N.  J.  L. 
471,  60  Atl.  59. 

Where,  after  submission  of  the  cause,  a  juror  went  apart  from 
the  others  but  in  the  same  room  with  a  deputy  sheriff  and  used  the 
telephone,  the  court  said:  "The  rule  in  this  state,  I  take  it  to  be, 
in  civil  cases,  that  a  separation,  against  the  instruction  of  the  court, 
with  evidence  that  improper  influence  might  have  been  brought 
to  bear  upon  the  juror,  puts  the  burden  upon  the  party  seeking  to 
sustain  the  verdict  to  negative  the  presumption  and  show  that  no 
such  attempt  was  made, '  I  think  that  was  done  in  this  case.  The 
brevity  of  file  communication,  the  presence  of  the  deputy  who  could 
hear  what  was  said  by  the  juror,  and  the  affidavit  of  the  juror,  rebut 
the  presumption  of  injury."  SaJtzman  v.  Sunset  Teleph.  &  Teleg. 
Co.  (1899)  125  Cal.  501,  58  Pac.  1C9. 

Temporary  separation  of  a  sick  j'uror  from  the  others  after  sub- 
mission of  Uie  cause  is  not  fatal  to  the  verdict.  Boggs  v.  Chicago 
£  N.  W.  R.  Co.  (1870)  29  Iowa,  577;  Spencer  v.  Johnson  (1915) 
185  Mich.  85,  151  N.  W.  684. 

It  was  held  to  be  no  error  that  one  of  the  jurymen,  being  very  ill, 
was  permitted  by  the  court,  during  its  adj'ournment,  to  leave  the 
jury  room  f^r  a  short  time,  and  retire  to  hia  lodgings;  that  upon 
the  comiug  in  of  the  court  at  the  hour  of  adjournment,  the  re- 
mainder of  the  jury,  hv  consent  of  parties,  separated  for  the  purpose 
of  obtaining  breakfast;  that  they  then,  with  the  absent  juryman, 
returned  into  court,  and  after  receiving  additional  instructions  re- 
tired to  their  room  and  found  the  verdict.  But  the  pourt  considered 
that  there  hod  been  a  waiver  of  any  objection.  Parsons  v.  Huff 
(ISrA)  38  Me.  139. 

(That  the  court  permitted  a  juror  to  attend  a  call  of  nature  in 
charge  of  a  constable  is  immaterial.  Watts  v.  South  Bound  B.  Co. 
(1901)  60  S.  C.  67,  38  S.  E.  240.) 

So,  the  court  refused  to  set  aside  the  verdict  because  of  ttie 
temporary  abdcnce  of  two  of  the  jurvmen  after  submission.  Henry 
V.  Ricketis  (1809)  1  Cranch,  C.  0.  545;  Bledsoe  v.  Bledsoe  (1886) 
8  Ky.  L.  Rep.  55,  1  S.  W.  10;  Nevell  v.  Aijer  (1850)  3S  Me.  334; 
Reed  v.  Chicago,  B.  &  Q.  R.  Co.  (1915)  98  Neb.  19,  151  N.  W.  936; 
Smith  V.  Thompson  (J823)  1  Cow.  221. 
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In  Bagland  v.  Wills  (1835)  6  Leigh,  1,  the  game  waa  held  where 
Iwo  jurors  after  agreement  were  for  a  short  time  separate  from 
the  othera. 

In  Edivard  Thompson  Co.  v.  Gunderson  (1897)  10  S.  D.  48,  71 
N.  W.  764,  the  court  declined  to  set  aside  the  verdict  for.  Heparation 
of  two  jurors  from  the  others  after  anbrniBsion,  when  it  affirmatively 
appeared  that  there  was  no  prejudice,  intimating  that  there  was  a 
presumption  of  prejudice. 

General  dispersal  of  jury. 

It  is  the  general  rule  that,  in  the  absence  of  prejudice  shown, 
the  general  separation  of  the  jury  in  a  civil  action  after  the  cause 
has  beea  submitted  to  them  is  not  ground  for  setting  the  verdict 
aside. 

United  States. — Liverpool  £  L.  £  0.  Ins.  Co.  t.  N.  A  M.  Fried- 
man Co.  (1904)  66  C.  C.  A.  543,  133  Fed.  713  (by  leave  of  court)  ; 
Gvardian  F.  Ins.  Co.  v.  Cenirca  Glass  Co.  (191?)  114  C.  C.  A.  639, 
194  Fed.  851  (the  same). 

Colorado.— Dozenhack  v.  Baymer  (1889)  13  Colo.  451,  %%  Pac. 
787  (by  leave  of  court), 

CoNNECTiCDT. — Brandin  v.  Orannis  (1811)  1  Conn.  403,  note. 

lUANoln.— Cleveland,  C.  C.  &  f^t  L.  B.  Co.  v.  Monaghan  (1892) 
140  111.  474,  30  N.  E.  369  (after  agreement) ;  Lake  Erie  £  W.  R.  Co. 
V.  Helmerick  (1888)  29  III.  App.  270  (by  leave  of  court) ;  Maduon 
Coal  Co.  V.  Beam  (1895)  63  111.  App.  178  (by  leave  of  court) ;  De 
Haven  v.  United  Statoa  Brewing  Co.  (1910)  153  111.  App.  126 
(after  agreement) ;  Yenne  v.  Centralia  Coal  Co.  (1911)  165  111. 
App.  603  {by  leave  of  court). 

Indiana. — Drummond  v.  Leslie  (1840)  5  Blackf.  453  (not  neces- 
sary to  decision) ;  Stutsman  v,  Barrtnger  (1861)  16  Ind.  363  (while 
on  a  view). 

Iowa.— Coot  v.  Waiters  (1856)  4  Iowa,  72  (after  agreement) ; 
Heiser  v,  Fan  Dyke  (18S9)  27  Iowa,  359  (after  agreement) ;  Walker 
y.  DaUey  (1893)  87  Iowa,  375,  54  N.  W.  344  (after  agreement,  by 
leave  of  court) . 

Kansas. — Morrow  v.  Saline _  County  (1879)  81  Kan.  484  (by 
leave  of  court). 

Kentdcky.— Brottm  v.  M'Connel  (1808)  1  Bibb  (Ky.)  265  (after 
agreement) ;  Doe  ex  dem.  Smith  v.  Harrow  (1814)  3  Bibb,  446 
(the  same). 

Louisiana.— FtcA-sfeurj?,  S.  &  P.  R.  Co.  v.  Elmore  (1894)  46  La. 
Ann.  1337,  15  So.  701. 

MisbissiPPi.— James  v.  Slate  (1877)  55  Mise.  57,  30  Am.  Eep. 
496  (after  agreement,  but  judgment  reversed  for  refusal  to  poll 
]ury). 
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MissodBi. — Compton  v.  Arnold  (ISIZ)  54  Mo.  149  (by  leave  of 
court). 

Kbw  Hampshire.— Jftms  v.  Bigelow  (1862)  44  N.  H.  376 ;  Evans 
J.  Fosg  (1870)  49  N.  H.  490  (after  agreement) . 

New  YosK.-—Borton  v.  Horton  (1834)  3  Cow.  589  (after  agree- 
ment); Anthony  t.  Smith.  (1859)  4  Bosw.  503;  Eager  v.  Eager 
(1863)  38  Barb.  93. 

North  Carolina.— Bii((s  v.  Drake  (1799)  3  N.  C.  (2  Hay«.) 
102  {after  agreetnent). 

Ohio.— IVnjftf  y.  Burchfield  (1837)  3  Ohio,  53  (after  agree- 
ment);  Sutliff  V.  Gilbert  (1838)  8  Ohio,  405  (after  agreement, 
case  reversed  on  other  grounds) ;  Armleder  T.  Lieberman  (1877)  33 
Ohio  St.  77,  31  Am.  Rep.  530  (on  an  alarm  of  fire) ;  McFann  v. 
Carlton  (1913)  17  Ohio  0.  C.  N.  S.  244  (by  leave  of  court). 

South  Carolina.— Sorior  t.  McJunkin  (1838)  43  S.  C.  L.  (8 
Rich.)  451  (after  agreement) ;  Pulaski  v.  Ward  (1845)  31  S.  C.  L. 
(2  Bich.)  119  (obiter);  Welch  v.  Welch  (1856)  43  S.  C.  Ij.  (9 
Rich.)  133  (after  agreement  by  leave  of  court), 

Texas.— Edrington  t.  Eiger  (1849)  4  Tex.  89;  Bvms  v.  Patna 
(1852)  8  Tex.  159.  ^ 

Veemont.— Ooipucr  v.  Baxter  (1867)  30  Vt.  467.  '  j 

England.- fi'i.  John  v.  Abbot  (1735)  Barnes,  iH,  94  Bug. 
Reprint,  994;  Fanshaw  t.  Knowlbs  (herewith  reported)  ante, 
85. 

Canada.— O'Mullin  v.  Bishop  (1860)  20  U.  C.  Q.  B.  275. 

In  St.  John  V.  Alibot,  supra,  it  is  reported  that  "tliis  cause  was 
tried  at  the  laat  Northampton  assizes  before  Mr,  Justice  Reeve; 
end  after  the  evidence  was  summed  up  in  the  forenoon,  the  jury 
retired  to  consider  of  their  verdict.  Before  the  rising  of  the  court 
they  came  into  court,  attended  by  the  bailiff,  to  ask  a  question,  which 
was  answered,  and  they  were  sent  back.  At  the  sitting  of  the  court 
in  the  aftcrnoim,  the  judge  was  informed  that  some  of  the  jurymen 
(two  or  three)  were  in  court;  whereupon,  being  asked  by  him  what 
they  did  there,  answered  they  could  not  agree,  and  were  thereupon 
sent  back  to  their  fellows;  and  afterwards  a  verdict  was  brought 
in  for  plaintiff.  The  judge  did  not  certify  the  verdict  to  be  con- 
trary to  evidence;  the  court  was  of  opinion  that  this  was  a  mis- 
behavior in  the  jury,  for  which  they  are  finable;  but  not  a  sufficient 
cause  to  set  aside  the  verdict." 

The  general  rule  has  been  sustained  in  case  of  absences  from  the 
jnry  room  of  various  jurors.  Walton  v.  Wild  Goose  Min.  £  Trading 
Co.  (1903)  60  C.  C.  A.  165,  123  Fed.  209,  23  Mor,  Min.  Rep.  6S8 
(writ  of  certiorari  denied,  194  U,  S.  631,  48  L.  ed.  1158) ;  Clark  v. 
Cote  (1807)  2  N.  J.  L.  278;  0mm  v.  Bishop  (1830)  12  N.  J.  h.  153. 

In  Carter  v.  Ford  Plate  Oliiss  Co.  (1882)  85  Ind.  180.  it  was 
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held  that  a  brief  absence  of  some  of  the  jury  immediately  after  the 
case  iiQs  been  submitted  is  immaterial. 

lo  James  v.  State  (1877)  55  Misc.  57,  30  Am.  Eep.'496,  tupra, 
the  court  eaid:  "The  separation  of  the  jury  in  this  case  did  not 
vitiate  the  verdict.  According  to  the  old  rule  it  would,  but  a 
sounder  nile  now  prevails." 

A  statute  requiring  the  jury  to  be  kept  together  after  the  cause 
is  submitted  is  merely  directory,  Brandin  v.  Grannis  (1811)  I 
Conn.  402,  note;  Cook  v.  Walters  (IBSG)  4  Iowa,  71;  Reiser  v. 
Van  DyU  (1809)  37  Iowa,  359;  McFann  v.  Carlton  (1913)  17 
Ohio  C.  C.  N.  S.  244;  Dowser  v.  Baxter  (1857)  30  Yt.  467. 

A  separation  after  agreement  was  held  immaterial  notwithstand- 
ing the  statute  declared  that  "after  the  cause  is  submitted  they 
must  be  kept  together,  without  drink,  except  water,  and  without 
food,  except  when  otherwise  directed  by  the  court,"  Cooh  v.  Wallert 
(1856)  4  Iowa,  71;  J/ewer  v.  Van  Dyke  (1869)  37  Iowa,  359. 

In  Brandin  v.  Orannis  (1811)  1  Conn.  403,  note,  the  court  re- 
fused to  arrest  judgment  although  the  jury  had  separated  after  tho 
cause  was  submitted,  declaring  it  to  be  the  uniform  practice  not- 
withstanding the  statute  stated  that  "ivlion  the  court  have  com- 
mitted any  cause  to  the  consideration  of  the  jury,  the  jury  shall  be 
confined  under  the  custody  of  an  officer,  appointed  by  the  court, 
until  they  are  agreed  on  a  verdict." 

For  eai'Iy  Connecticut  cases,  contra,  see  infra,  II.  h. 

t.  Caaea  holdiitff  aeparatlona  fatal. 

The  early  Connecticut  cases  arc  opposed  to  the  general  rule.  In 
Lester  v.  Stanley  (1808)  3  Day,  387,  the  court  remarked  to  tho 
jury  "that  lie  understood  it  had  aonietimes  been  the  practice  with 
juries  in  this  state  to  separate  while  they  had  a  case  under  con- 
sideration," He  stated  in  substance  that  tlie  common  law  and  the 
statute  required  them  to  be  kept  together,  and  said  that,  if  they 
separated  before  tboy  were  agreed  on  a  verdict  and  aftenvards  re- 
turned one,  it  would  be  set  aside.  And  in  Howard  v.  Cobb  (1S09) 
3  Day,  309,  it  was  said  that  judgment  must  have  been  arrestcil  had 
it  been  pro\ed  that  the  jury  sepaj-ated  before  they  had  agi-eed  upon 
a  vcrdirt. 

In  ^'icolls  V.  Whitiiitj  (1711)  3  Day,  287,  note,  where  tlic  jury 
had  broken  loose  from  their  confinement,  the  court  refused  to  go 
on  with  the  case  and  ordered  a  new  trial  (this  case,  of  course,  is  not 
contrnry  to  modern  doctrine). 

In  Georgia  the  general  rule  is  not  followed.  Barfield  v.  Mullino 
(1899)  107  Ga,  Ti%  33  S.  E,  047;  Prescott  v.  Augusla  (1903)  113 
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Ga.  549,  45  S.  E.  i91  (these  cases  are  here  included,  although  there 
was  an  attempt  to  seal  the  verdicts,  as  they  show  the  general  view). 

In  Barfield  v.  Mullino,  supra,  after  the  jury  had  retired  to  con- 
sider the  ease  the  hour  arrived  for  the  court  to  take  the  noon  recess, 
and  the  court  instructed  the  bailiff,  without  the  knowledge  or  con- 
sent of  the  defendant  or  his  counsel,  that  in  case  the  jury  agreed 
upon  a  verdict  before  the  court  reconvened  they  could  return  a 
steeled  verdict^  at  that  hour.  When  court  reconvened  it  appeared 
that  the  jury  had  agreed  upon  a  verdict  during  the-  recess  and  had 
dispersed.  Defendant's  counsel  objected  to  the  reception  of  the 
verdict,  and  moved  the  court  to  declare  a  mistrial  in  the  ease.  It 
wits  held  error  not  to  grant  the  motion. 

Where  the  bailiff  in  charge  of  the  jury,  without  the  consent  of 
the  parties  or  their  counsel,  permitted  the  jury  during  a  recess  to 
seal  their  verdict  and  disperse,  and,  upon  being  informed  that  this 
action  was  nnaothorized,  reassembled  the  jury  in  their  room,  and 
upon  the  reconvening  of  the  court  the  jury  were  brought  in  and 
the  foreman  delivered  to  the  clerk  what  purported  to  be  a  sealed 
verdict,  it  was  held  to  be  error  to  refuse  at  this  staga  of  the  case 
to  declare  a  mistrial,  Prescott  v.  Augvsta,  supra.  The  court  said: 
"We  think  this  case  ia  controlled  in  principle  by  the  ruling  in  Bar- 
field  V.  Mtillino,  supra.  The  ruling  in  Barfield  v.  MulUno  was  based 
upon  the  fact  that  after  the  jury  had  dispersed  and  mingled  with 
the  crowd,  no  matter  for  how  short  a  space  of  time,  the  right  to  poll 
the  jury  was  gone, — not  the  physical  right  to  ask  each  individual 
juror  composing  the  jury  whether  that  was  his  vedict,  but  the  right 
to  ask  these  individuals  while  they  constituted  a  legal  jury,  before 
they  became  again  a  mere  part  of  the  mass  of  the  populace,  whether 
the  verdict  rendeted  by  them  was  their  verdict.  .  .  .  This  right 
is  lost  as  soon  as  the  jury  have  dispersed  and  cease  to  be  a  jur; 
and  the  individuals  become  again  simply  members  of  the  community." 

It  was  held  iH  RoUnsan  v.  Donehoo  (1895)  97  Ga.  703,  25  S.B. 
491,  that  "where,  after  a  jury  had  been  charged  by  the  court  and 
sent  out  to  make  up  their  verdict,  two  or  three  of  them  while  separat- 
ed from  their  fellows  'remained  in  conversation  with  somebody  for 
about  fifteen  minutes,'  the  legal  presumption  is  that  the  losing  party 
In  the  case  was  thereby  injured,  and  in  the  absence  of  any  explana- 
tion of  the  matter  there  should  be  a  new  trial." 

In  Moore  v.  Edmislon  (1874)  70  N.  C.  471,  the  court  declined  to 
interfere  with  the  discretion  of  the  trial  court  in  granting  a  new 
trial  liccause  the  jury  had  separated  after  submission,  stating  that  it 
"appears  tliat  the  judge  exerciscil  a  discretionary  power  only,  which 
tliis  court  cannot  revise,  and,  if  it  could,  would  say  was  properly 
exercised  in  this  case," 

So,  wliero  the  court  wjHiout  consent  allowed  the  jury  to  separata 
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rtfter  eiibmission,  and  for  this  reason  set  the  verdict  aside,  its  action 
vas  not  reviewed.  Settee  v.  Charlotte  Electric  R.  Co.  (1915)  170 
N.  C.  3G5.  86  S.  E.  1050. 

It  was  held  in  Offtt  v.  Vieh  (1831)  Walk.  (Miss.)  99,  that  the 
separation  of  the  jury  after  submission  of  the  case  was  ground  for 
a  new  trial.  Compare  James  v.  State  (1877)  55  Misa.  57,  30  Am. 
Rep.  496,  supra,  II.  h.     ' 

So,  in  SiiUmell  v.  Ronnie  (1885)  H  Ont.  App.  Rep.  734,  a  new 
trial  was  |?rant«d  where  by  leave  of  court  the  jury  separated  after 
the  cause  had  been  ai'.bmitted  to  them. 

In  Howie  v.  Dunn  (182D)  1  I^igh,  455,  the  trial  court  set  the 
verdict  aside  where  the  jury  separated  after  submission  of  the  cause, 
and  this  decision  was  affirmed.  (This  case  was  doubted  in  Bag- 
land  v.  Wills  (1835)  6  Leigh,  1.) 

Where  a  jury  separates  after  falsely  informing  the  custodian  that 
they  have  sealed  a  verdict,  a  new  trial  may  well  be  ordered.  Thua 
the  court  considered  that  the  misrepresentation  gave  ground  for 
Buepicion  and  a  new  trial  was  ordered  when,  after  the  jury  had 
retired  to  consider  of  their  verdict,  without  the  consent  of  the  ap- 
pellant or  the  permission  of  the  court,  about  the  hour  of  11  o'clock 
at  night  they  agreed  to  return  as  a  finding  that  they  agreed  to 
disagree,  and  they  sealed  up  the  same  and  disbanded,  and  did  not 
meet  again  until  the  hour  of  8  o'clock  the  next  morning,  when  they 
destroyed  the  finding  agreed  upon  and  brought  into  court  a  general 
and  special  verdict  against  the  appellant.  Short  v.  West  (1868) 
30  Ind.  367. 

So,  where  the  jury  falsely  told  the  constable  that  they  had  sealed 
a  verdict  and  separated,  some  of  tbeta  going  to  a  barroom  where 
there  was  discussion  of  the  case  in  their  presCTice,  and  the  next 
morning  they  were  sent  out  again  and  found  a  verdict,  it  was  after- 
wards set  aside,  as  there  was  not  only  suspicion  of  abuse,  but  positive 
abuse.    Oliver  v.  First  Presby.  Church  (1826)  5  Cow.  283. 

So,  where  jurorfl  sealed  a  pretended  verdict  that  they  agreed  to 
disagree  and  separated,  a  later  verdict  found  by  them  was  set  aside. 
Sawvcl  V.  Hiilerlee  (1893)  86  Wis.  420,  56  N.  W.  1086. 

A  judgment  was  reversed,  as  it  was  held  conduct  not  to  be  tolerated 
that  "the  jury,  after  they  had  retired  to  consider  of  their  verdict, 
left  the  room,  forcibly,  and  against  the  will  of  the  constable;  one 
of  them  actually  absconded,  and  returned  home  to  his  own  house; 
and  two  others  were  found  in  tlie  public  road,  and  could  not  be 
gotten  to  return,  till  they  were  actually  seized,  and  taken  back  by 
the  constable,"  in  Shepherd  v.  Baylor  (1820)  5  N.  J.  L.  827. 

See  also  Nicolla  v.  Whiting  (1711)  3  Day,  287,  note,  sapra. 

The  absence  of  a  juror  after  submission,  with  other  irregularities 
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or  erroTB,  may  amouDt  to  sufficient  groundB  for  a  new  trial.  Murphy 
V.  Hindman  (1887)  37  Kan.  367,  15  Pac.  182. 

Where  the  jnry,  daring  a  view,  drank  beer  with  certain  witnesses, 
and  there  was  some  separation  of  them,  a  new  trial  was  ordered. 
Burke  V.  McDonald  (1892)  3  Idaho,  296,  39  Pao.  98. 

It  may  be  here  noted  that  judgment  was  reversed  when  "an  attor- 
ney for  the  appellees,  whom  we  must  presume  had  knowledge  of  the 
fact  that  the  jury  were  put  in  charge  of  an  officer,  and  directed  to 
remain  together  for  the  purpose  of  preventing  improper  influences 
reaching  them,  invites  the  officer  to  leare  the  presence  of  the  jury, 
and  go  with  him  to  his  room,  upon  one  occasion,  at' least,  and  then 
engages  in  plncking  different  members  of  the  jury  away  from  their 
fellows,  and  engages  them  in  conversations  which  cannot  be  heard 
by  persona  10  or  15  feet  away,  and  in  treating  them  with  whisky, 
although  at  their  solicitation."  Liverpool  &  L.  &  0.  In$.  Co.  T. 
Wngkt  (1915)  166  Ky.  159,  179  S.  W.  49. 

«.  Where  etatwte  requiree  aimontahment. 

Where  the  statute  r^uires  admonishment  on  "separation  its  omia- 
aioa  ifl  ground  for  a  new  trial.  Pracht  v.  Whittridge  (1890)  44 
Kan.  710,  25  Pac.  192. 

"Where  a  juiy  in  a  civil  action  separate  and  mingle  with  the 
public  after  they  had  retired  to  consider  of  their  verdict,  without 
permission  of  the  court,  arid  without  having  been  duly  admonished, 
as  the  statute  requires,  a  presumption  against  their  verdict  arises 
that  will  vitiate  it,  unless  it  affirmatively  appears  that  no  prejudice 
was  suffered  by  the  losing  party.!*  Ehrkard  v.  McKet  (1890)  44 
Kan.  715,  35  Pac.  193. 

But  the  admonition,  if  given  in  advance,  need  not  be  repeated 
immediately  before  the  separation.  Fields  v.  Dewitt  (1905)  71 
Kan.  676,  81  Pac.  467,  6  Ann.  Cas.  349. 

IT.  MlaceUaneouM. 

It  may  be  noticed  that  the  court  said  in  Iowa  Sav.  Banh  v,  Frink 
(1901)  1  Neb.  (Unof.)  14,  93  N.  W.  916:  "It  appears  from  the 
record  that  after  the  case  had  been  submitted  to  the  jury,  but 
before  .they  had  retired  to  conBider  their  verdict,  a  portion  of  them 
were,  by  aereement  of  the  parties,  allowed  to  attend  a  caucus  then 
being  held  in  Pender,  and  that  pome  of  the  jurors  were  upon  the 
street  and  one  of  them  went  to  his  office  and  remained  for  some 
time ;  that  those  upon  the  street  and  the  one  who  went  to  his  office 
were  not  in  charge  of  a  sworn  officer.  Compiaint  is  inade  of  this, 
and  it  is  one  of  the  assignments  of  error,  and  was  urged  upon  the 
district  court  upon  a  motion  for  a  new  trial.  We  have  examined  aU 
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the  affidavits  relating  to  this  transaction  that  appeal  in  the  biU  of 
exceptions,  and  it  is  nowhere  shown  that  any  prejudice  resulted  to 
the  plaintiff  from  the  irregularity  complained  of.  Kone  of  the 
jurors  talked  about  the  case  during  the  time,  nor  did  third  parties 
diECUEs  the  case  in  their  presence  or  in  the  presence  of  any  one  of 
them.  No  prejudice  resulting  to  the  plaintiff,  error  canuot  be  predi- 
cated upon  this  assignment." 

It  may  be  noted  that  in  Brant  ex  dem.  Bvckbee  t.  Fowler  (1827) 
7  Cow.  563,  the  setting  aside  of  the  verdict  was  for  the  drinking  of 
liquor,  not  for  the  separation,  and  that  the  case  was  disapproved  in 
Wilson  V.  Ahrafiams  (1841)  1  Hill,  207. 

Where  the  jury  separate  after  agreement,  the  verdict  not  being 
reduced  to  writing,  and  thereafter  one  juror  refuaea  to  concur,  the 
verdict  cannot  be  recorded.  Lawrence  v.  Steams  (1831)  11  Pick. 
501.  B.  B.  B. 
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EE  FLOEENCE. 
LTDALL  V.  HABERDASHERS'  COMPANY. 

87  L.  J.  Ch.  N.  S.  88. 
Atw  Reported  in  117  L.  T.  X.  S.  701,  62  Sol.  Jo.  87. 

Will~-CoK8tntrHon  —  Revocation  of  legacy  — Effect  upon  reatduarg 
gift  to  legatee. 

A  bequest  of  reiiduary  estate  to  be  divided  ■.mong  certB.in  charitftble 
inntitutiani  to  whom  teatator  had  previously  given  money  iegaciea  "in 
the  proportionH  of  their  respective  IcgHciea"  is  not  affected  by  a  codicil 
by  whieh  tcHtator  revoked  moet  of  such  legaciea  and  in  all  other  respects 
confirmed  hii  will. 

(October  31,  1917) 

AnJorRXED  scmuons. 

Henry  Louis  Florence,  by  his  will  dated  November  20,  1909, 
Ijoqucatlird  a  largo  number  of  personal  legacies  and  annuities, 
and  then  gavo  the  following  further  pecuniiiry  legacies:  To  the 
Xntir.nal  Oalltirj,  10,000/.;  to  tho  Charing  Cross  Hospital, 
10,000^;  to  St.  Bartholomew's  Hospital,  10,000^.;  to  the  British 
ihisf'niii,  1,000/.;  aiul  1,000/.  each  to  the  following  nine 
hospitals, — namely,  the  London  Hospital,  Westminster  Hospital, 
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St.  Thomas's  Hospital,  Guy's  Hospital,  the  Eoyal  Free  Hospital, 
Oraya  Inn  Eoad,  the  Great  Northern  Central  Hospital,  Hollo 
vaj  Koad,  the  West  London  Hospital,  the  East  London  Hospital 
■for  Children,  and  the  Poplar  Hospital  for  Accidents,  and  also 
gave  1,0001.  to  the  Architects'  Benevolent  Society,  After  giniig 
certain  specific  legacies,  the  testator  bequeathed  3,0001.  to  the 
Worshipful  Company  of  Haberdashers  upon  certain  conditions, 
and  certain  atatnary  and  pictures  to  the  National  Gallery.  He 
bequeathed  to  tbe  trustees  of  the  Victoria  and  Albert  Mnsuuni, 
South  Kensington,  such  of  bis  remaining  pictures  and  articles 
of  art  and  vertu  as  they  might  select  upon  certain  conditiens,  and, 
in  the  event  of  the  said  trustees  being  unable  or  unwilling  to  ac- 
cept the  said  bluest,  he  gave  the  same  right  of  selection  from 
the  same  to  the  corporation  of  the  city  of  London  upon  similar 
conditions,  and,  in  the  event  of  the  said  corporation  being  unable 
or  unwilling  to  accept  such  bequest,  he  directed  that  the  same 
should  form  part  of  his  residuary  estate.  He  devised  and  be- 
queathed all  his  residuary  real  and  personal  estate  to  his  trustees 
upon  trust  for  sale  and  conversion  thereof,  and  for  investment 
after  payment  thereout  of  the  legacies,  annuities,  and  duties,  and 
for  payment  of  the  income  of  the  investments  to  his  brother, 
Ernest  Bodinius  Florence,  for  life,  and  after  his  brother's  death 
the  testator  directed  that  one  half  of  his  residuary  estate  should 
be  divided  between  "the  following  before-mentioned  institutions 
in  the  proportions  of  their  respective  legacies, — namely,  the 
National  Gallery,  Charing  Cross'  Hospital,  St  Bartholomew's 
Hospital,  the  British  Huseum,  the  London  Hospital,  the  West- 
minster Hospital,  St.  Thomas's  Hospital,  Guy's  Hospital,  the 
Royal  Free  Hospital,  the  Great  Northern  Central  Hospital,  the 
West  London  Hospital,  the  East  London  Hospital  for  Children, 
and  the  Poplar  Hospital  for  Accidents."  He  directed  that  the 
remaining  half  [87]  of  bis  residuary  estate  should  be  paid  to 
Harry  Shiel  Elster  Vanderpant  for  his  absolute  benefit. 

By  a  codicil  dated  February  C,  1914,  the  testator  revoked  the 
absolute  gift  of  one  moiety  of  his  residuary  estate  to  H.  S.  E. 
Vanderpant,  and  directed  bis  trustees  to  retain  and  hold  the  same 
upon  trust  to  pay  the  income.to  H.  S.  E.  Vanderpant  for  life,  and 
after  the  death  at  H.  S.  E,  Vanderpant  he  directed  his  trustees 
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to  stand  poasessed  of  the  said  moiety  upon  the  Jilce  trusts  and 
subject  to  the  like  powers  and  provisions  as  vere  declared  and 
contained  in  bis  vill  of  and  concerning  the  other  moiety  of  his 
residuary  eatate. 

By  a  second  codicil  dated  May  26,  1914,  the  testator  revoked 
"the  nine  several  legacies  of  1,000Z.  each  bequeathed  by  my  will 
to  the  following  hospitals, — namely,  the  London  Hospital,  West- 
minster Hospital,  St  Thomas's  Hospital,  Guy's  Hospital,  tlis 
Royal  Free  Hospital,  the  Great  Northern  Central  Hospital,  the 
West  London  Hospital,  the  East  London  Hospital  for  Children, 
and  the  Poplar  Hospital  for  Accidents,"  and  also  revdied  the 
legacy  of  l,O00i.  to  the  Architects'  Benevolent  Society,  and  con- 
tinued :  In  all  other  respects  I  oonfii-m  my  said  will  as  altered  by 
the  said  former  codicil  thereto." 

The  testator  died  on  February  17,  1916,  and  his  will  and  the 
two  codicils  thereto  were  duly  proved. 

In  May,  1914,  shortly  before  the  execution  of  the  second 
codicil  the  testator  had  made  gifts  of  1,000J.  Corporation  of  Lon- 
don 3^  per  cent  stock  to  each  of  seven  of  the  nine  hospitals  whose 
legacies  were  revoked  by  that  codicil,-— the  two  hospitals  to  wii<an 
gifts  were  not  made  being  the  Westminster  Hospital  and  the 
Poplar  Hospital  for  Accidents, — and  also  made  a  similar  gift  to 
the  Architects'  Benevolent  Society. 

The  value  of  the  residuary  estate  was  about  100,00W.  The 
sole  next  of  kin  of  the  testator  was  his  brother  E.  B,  Florence,  who 
had  a  life  interest  in  the  whole  of  the  residuary  estate.  Ques- 
tions arose  as  to  the  effect  of  the  revocation  of  the  l^;acies  to  the 
nine  hospitals  by  the  second  codicil — (1)  Whether  or  not  th^e 
was  thereby  any  express  or  implied  revocation  of  the  bequest  to 
those  hospitals  of  shares  of  the  residuary  estate,  or  whether  such 
revocation  in  any  way  affected  the  bequest  of  the  shares  of  resi- 
due; and  (2)  whether  in  the  event  of  the  nine  hospitals  not  tak- 
ing their  respective  shares  of  residue  the  whole  residue  was  divisi- 
ble between  the  other  four  institutions  to  whom  shares  in  it  were 
bequeathed,  or  whether  the  shares  of  the  nine  hospitals  were  un- 
disposed of  and  passed  to  the  next  of  kin. 

The  trustees  issued  an  originating  summons  for  the  decision  of 
these  questions  and  other  questions  which  arose  in  the  construe- 
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tion  of  the  -will  aluj  in  the  administratioD  of  the  estate.     The 
other  questions  decided  do  not  reqaire  a  report 

J.  W.  N.  Holmes,  for  the  execntora  and  trustees. 

H.  TerreU,  K.C.,  and  J.  F.  W.  Galbraith,  for  the  National 
Gallery  and  British  Mnaeum.  The  Trill  and  codicils  must  be 
read  together  and  the  residuary  bequest  construed  accordingly. 
The  revocation  of  the  legacies  to  the  nine  hospitals  leaves  no  l^a- 
cies  bequeathed  to  them  on  which  a  proportion  for  division  of  the 
residue  can  be  fixed,-and  they  take  no  shares  in  the  residue.  In 
CourtavJd,  In  Re;  Covrtavid  v.  Causton  (1883)  17  L.  J.  N.  O. 
142,  [1882}  W.  N.  185,  where  residue  was  bequeathed  to 
legatees  pro  rata  in  proportion  to  the-aniount  of  the  legacies  given 
to  them  by  the  ■will,  and  by  a  codicil  two  of  the  legacies  were  re- 
voked, and  le^cies  of  increased  amount  given  to  the  legatees,  it 
was  held  that  the  legatees  took  shares  of  the  residue  propor- 
tionate to  their  increased  legacies.  The  same  principle  applies 
here,  and  as,  taking  the  will  and  codicils  together,  the  nine  hos- 
pitals' take  no  legacies,  they  take  no  share  in  the  residue. 
Legacies  in  the  residuary  bequest  must  mean  effective  legacies. 
The  only  effective  legacies  are  those  given  to  our  clients  and  the 
two  hospitals.  The  whole  iresidufe  is  disposed  of,  and  they  take 
the  whole,  and  the  next  of  kin  is  not  entitled  to  the  shares  of  the 
nine  hospitals. 

H.  E.  Wright,  for  St.  Bartholomew's  Hospital  and  Charing 
Cross  [88]  Hospital.  Legacies  in  the  residuary  bequest  must 
mean  effective  legacies,  and  those  that  have  ceased  to  be  effective 
must  be  disr^arded.  Or,  to  put  it  in  another  way,  the  present 
amount  of  the  l^acies  which  have  been  revoked  is  zero,  and,  in 
calculating  the  proportion,  they  must  be  taken  as  of  no  value,  and 
therefore  the  effective  legacies  alone  will  come  into  the  propor- 
tion. But  those  legacies  form  the  whole  proportions  to  be  consid- 
ered, and  no  part  of  the  residue  is  undisposed  of.  The  gifts  to 
the  seven  hospitals  made  by  the  testator  are  extrinsic  evidence  of 
intention,  and  cannot  be  taken  into  consideration  in  construing 
the  will. 

Harman,  for  the  nine  hospitals.  There  is  no  revocation  of  the 
gift  of  shares  of  the  residue.  Where  you  have  a  distinct  gift  by 
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a  will  the  gift  cannot  be  revoked  except  by  equally  dear  and  dis- 
tinct words.  See  per  Lord  Caima,  L.C.,  in  Kellett  v.  Kellett 
(1868)  L.  R.  3  H.  L.  160,  at  p.  167.  There  is  no  such  thing  as  ' 
an  implied  revocation.  The  codicil  here  confirms- the  will  in  all 
reapecta  in  which  it  had  not  been  altered  by  the  first  codicil,  and 
thereby  it  confirnis  the  residuary  bequest.  The  legacies  are  only 
mentioned  as  a  convenient  way  in  which  the  proportions  in  which 
the  residue  was  to  be  divided  might  be  defined,  and  the  gift  of  the 
residue  in  no  way  depends  upon  such  legacies  being  effective. 
The  surrounding  circumstances  such  as  the  gifts  to  the  hospitals 
may  be  looked  at  in  such  a  case  as  this. 

Owen  Thompson,  for  the  sole  next  of  kin.  The  respective 
legacies  mean  effective  legacies.  There  is  no  express  revocation 
of  the  legacies  to  the  nine  hospitals,  and  no  increase  of  the  pro- 
portions of  the  other  four  institutions,  but  there  is  nothing  effec- 
tive given  to  the  nine.  Their  shares  are  undisposed  of,  and  the 
nine  fortieths  of  the  residue  wliich  their  legacies,  if  effective 
would  have  given  to  them,  pass  to  the  next  of  kin. 

H.  Terrell,  K,C.,  in  reply.  The  effect  of  the  confirmation  of 
the  will  by  the  codicil  is  to  bring  the  will  down  to  the  date  of  the 
codicil,  and  it  takes  effect  as  if  it  had  been  niflde  with  the  alter- 
ations necessary  through  the  dispositions  of  the  codicils.  See  the 
judgment  of  the  court  of  Appeal  in  Fraser,  In  re;  Lowther  v. 
Eraser  [1D04]  1  Ch.  726,  734,  73  L.  J.  Ch.  N.  S.  481,  484,  52 
Week.  Rep.  516,  91  L.  T.  N.  S.  48,  20  Times  L.  R.  414.  See 
also  Whiling,  In  re;  Ormond  v.  De  Launay  [1913]  2  Ch.  1, 
82  L.  J.  Ch.  N.  S.  309,  108  L.  T.  N.  S.  629,  57  Sol.  Jo.  461. 
The  effect  of  this  is  to  eliminate  the  nine  hospitals  from  the 
residuary  gift. 

Mathew,  K.C.,  and  J.  F.  W.  Galbraith,  for  the  Haberdash- 
ers' Company. 

The  Solicitor  General  (Sir  Gordon  Hewart,  K.C.)  and 
Austen-Cartmell,  for  the  Board  of  Education. 

A.  F.  C.  Luxmoore,  for  the  Corporation  of  London. 

J.  G.  Wood,  for  H.  S.  E.  Vanderpant. 

L.  Mossop,  for  another  party. 

Younger,  J.:    In  this  case  the  testator  by  his  will  gave  to 
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thirteen  named  charities  and  institutions,  in  ten  cases  the  sum  of 
l,O00i.  e^ch,  and  in  three  cases  the  earn  of  10,009i.  each,  and 
with  regard  to  the  residue  after  the  death  of  his  brother,  to  whom 
he  gave  a  life  interest,  he  directed  that  "one  half  of  my  residuary 
estate  shall  be  divided  between  the  following  before-mentioned 
institutions  in  the  proportions  of  their  respective  I^acies,  name- 
ly/' and  then  he  names  the  thirteen  institutions  to  which  he  had 
given  pecuniary  legacies  in  the  earlier  part  of  his  will.  So  far, 
I  think,  there  can  be  no  doubt  that  the  proportions  in  which  these 
different  institutions  were  to  take  in  remainder  this  half  of  the 
testator's  residue  are  clearly  defined  by  reference  to  the  respective 
amounts  <^  what,  at  that  moment,  the  testator  doubtless  treated 
~  aa  being  effective  legacies,  if  for  no  other  reason  than  this,^that, 
tintil  those  legacies  had  been  satisfied,  there  would  be  no  sum  at 
all  available  for  the  residuary  legatees.  Having  so  disposed  of 
one  half  of  his  residue,  the  testator  by  his  first  codicil  altered  the 
truste  of  his  will  with  regard  to  the  other  half  of  his  residue,  and 
provided  with  regard  to  that  other  half,  subject  to  another  life 
interest,  that  it  was  to  be  dealt  with  and  disposed  of  in  the  same 
way  as  the  first  half  had  been  dealt  with  and  disposed  of  by  the 
will, — that  is  to  say,  it  was  to  be  divided  in  [89]  the  same  propor- 
tions between  the  same  thirteen  legatees  who  were  mentioned  in 
the  part  of  the  will  to  which  I*  have  referred.  Then  we  come  to 
the  second  codicil,  and  it  is  that  codicil  which  causes  the  difK- 
culty,  becanse  thweby  the  testator  revoked  nine  of  the  ten  sever- - 
al  legacies  of  1,OOOZ.  each,  "bequeathed  by  my  will  to  the  follow- 
ing hospitals ;"  and  then  he  names  nine  of  the  ten  institutions  to 
which  he  had  given  1,0002.,  and  then  he  revokes  a  l^acy  of 
l,0O0i.  bequeathed  to  the  Architects'  Benevolent  Society,  "and 
in  all  other  respects  I  confirm  my  said  will  as  altered  by  the  said 
former  codicil  thereto." 

Now,  the  effect  of  the  revocation  of  those  legacies  given  to  the 
nine  named  hospitals  was  to  deprive  of  what  might  be  called 
effective  legacies  those  nine  hoapitala  mentioned  in  the  codicil, 
and  the  question  which  has  to  be  determined  is,  whether  the  resi- 
due which  under  the  will  and  first  codicil  was  divided  in  remain- 
der amongst,  with  others,  those  nine  legatees  whose  pecuniary 
legacies  were  se  revoked,  is  also  diverted  from  them  by  reason 
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tliat  they  are  no  longer  entitled  to  effective  legacies  under  the  will, 
because,  as  it  is  urged,  it  ia  only  by  reference  to  those  legacies  as 
effective  legacies  that  the  division  of  the  residue  is  directed  to  be 
made,  ^ow  there  is  one  point  on  which  all  are  agreed.  There 
ia  not  in  terms,  nor  is  there  by  any  necessary  implication,  judg- 
ing from  the  terma  of  the  second  codicil  alone,  any  revocation  in 
that  codicil  of  the  gifts  of  residue  which  are  given  by  the  will  and 
first  codicil  to  thoae  nine  pecuniary  legatees ;  those  gifts  remain 
unaffected  by  any  revocation  in  the  codicil.  The  question,  there- 
fore, which  has  to  he  determined  ia  whether,  there  being  no  revo- 
cation in  terms,  there  is  atill  what  is  equivalent  to  a  consequential 
revocation  by  reason  of  the  expression  which  is  used  in  the  will, 
that  the  residue  is  to  be  divided  amongst  all  the  residuary  legatees 
"in  the  proportions  of  their  respective  legacies,"  and  not  others 
wise. 

It  was  said  on  behalf  of  the  other  institutions  interested  in 
the  residue — namely,  those  whose  pecuniary  legacies  were  not 
revoked — that,  although  you  are  still  to  divide  the  residue 
amongst  the  named  legatees  in  accordance  with  their  respective 
legacies,  and  although  you  must  laboriously  go  through  all  the 
i^^tees  for  that  purpose,  nevertheless,  when  you  have  done  so, 
if  yo\i  find  that  nine  of  those  I^atees  take  no  l^;acies  at  all,  you 
must  hold  that  they  are  entitled  to  nothii^,  so  that  in  the  result, 
altbou^  their  interest  in  the  residue  apparently  stands,  you 
divide  that  residue,  not  amongst  all  the  persons  named,  but 
amongst  those  of  them  only  whose  pecuniary  legacies  have  not 
been  taken  away.  Now  no  authority  has  been  produced  in  sup- 
port of  the  proposition  that,  for  the  purpose  of  the  construction 
of  a  will  as  a  whole,  the  effect  of  the  revocati(Mi  by  a  codicil  of  a 
pecuniary  legacy  thereby  given  is  to  strike  out  from  the  will  the 
words  by  which  the  legacy  is  bestowed,  as  if  they  had  never  found 
a  place  there.  The  case  of  Fraser,  In  re;  Lowlher  v.  Fraser 
[1904]  1  Ch.  726,  73  L.  J.  Ch.  N.  S.  481,  52  Week.  Rep.  S16, 
91  L.  T.  N.  8.  48,  20  Times  L.  R.  414,  does  not  go  so  far.  On 
the  other  hand,  there  is  ample  authority  for  the  proposition  that 
the  dispositions  of  a  will  are  not  to  be  disturbed  more  than  is 
necessary  to  give  effect  to  a  revocation  by  codicil.  The  true  re- 
sult, therefore,  seems  to  he  that  I  am  not  to  alter  the  residuary 
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gift  aa  to  the  terms  in  which  it  is  given,  and,  if  I  can  leave  it 
intact  without  pi-ejiidicing  the  revocation  in  terms  effected  by  the 
codicil,  I  ought  to  do  so.  Clearly,  if  a  fair  construction  effecting 
that  result  can  be  found  it  ought  to  ,be  preferred  to  one  iivhich 
would  reduce  to  a  nullity  the  expressed  interests  of  so  many  bene- 
ficiaries. The  question,  therefore,  is  whether,  upon  a  true  and 
fair  construction  of  this  will,  as  altered  by  the  second  codicil,  I 
can  give  to  the  expreagion  "in  the  proportion  of  their  respective 
legacies"  such  a  meaning  as  will  leave  the  residue  of  which  th« 
gift  has  not  been  revoked,  to  be  distributed  in  accordance  with 
what  may  be  presumed  to  have  been  the  testator's  intention, — 
namely,  to  give  to  all  the  named  residuary  legatees  something. 

In  my  opinion,  that  result  may  be  arrived  at  in  one  of  two 
ways.  It  is,  I  think,  permissible  to  construe  this  provision,  that 
the  residue  is  to  be  divided  amongst  legatees  in  the  proportions  of 
their  respective  legacies,  as  a  provision  which  from  the  very  be- 
ginning was  inserted  as  a  oonvenient  way  of  showing  the  actual 
proportions,  ten  and  one,  or  whatever  they  may  have  been,  in 
which  this  [90]  particular  fund  was  to  be  divided  between  these 
particular  institutions ;  or,  again,  one  may  arrive  at  the  same  con- 
clusion by  holding,  as  I  think  one  may  fairly  hold,  that  "in  the 
proportions  of  their  respective  legacies"  means  "in  the  propor- 
tions of  their  respective  legacies  as  hereinbefore  named," — that  is, 
altc^ther ,  irrespective  of  whethra*  the  legacies  were  received  or 
not,  or  were  effective  or  not,  because  that  contingency  was  not,  in 
this  connection,  present  to  the  testator's  mind  as  a  matter  of  any 
importance.  If  one  attributes  either  of  those  two  construetionB 
to  this  residuary  ^ft,  one  does  give  full  effect  to  a  dispositicm 
which,  admittedly,  has  not  been  revoked,  and  one  gives  effect  to  it 
in  such  a  way  as  to  accord  with  what,  as  far  as  I  can  see,  is  the 
testator's  expressed  intention.  It  appears  to  me,  therefore,  bal- 
ancing as  best  I  can  all  the  considerations  on  what  is  a  very  diffi- 
cult point,  and  one  on  which  there  has  been  authority  cited  on 
both  sides,  that  it  is  not  unfair  to  read  the  words,  "in  the  propor- 
tions of  their  respective  legacies,"  in  either  of  the  ways  I  have 
mentioned,  with  the  result  that,  although  there  has  been  a  revoca- 
tion of  nine  of  the  pecuniary  legacies,  the  reason  for  which  may, 
or  may  not,  have  been  convincingly  explained,  there  has  been  no 
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revocation  of  anything  else,  and,  accordingly,  each  of  those  thir- 
teen named  institutions  will  have  apportioned  to  it  the  propor- 
tionate share  of  residue  to  which  it  would  have  been  entitled  if 
there  had  been  by  the  codicil  no  revocation  of  the  pecuniary 
legacies  given  to  any  of  them. 

Solicitors:  C.  H.  T.  Wharlon;  Treasury  Solicitor;  Wilde, 
Moore,  Wigston,  &  Sapte;  Hanbury,  Whiiting,  &  Ingle;  Cross- 
man,  Prichard,  &  Company;  Eagleion  &  Sons;  City  Solicitor; 
Lydall  &  Sons;  FovXger,  Bobivson,  &  Miller. 

Note. — Effect  of  revocation  of  specific  bequests  upon  bequest  of 
residue  to  legatees  in  proportion  to  their  respective  lega- 


Applying  the  rule  that  dispositions  by  will  are  not  to  be"  dis- 
turbed more  than  is  necessary  to  give  effect  to  a  revocation  by  codicil, 
it  will  be  observed  that  in  the  reported  case  (Re  Florenoe,  ante,  48), 
it  was  held  that  a  bequest  of  residuary  estate  to  be  divided  among" 
certain  charitable  institutions  to  whom  testator  had  previously  given 
money  legacies,  "in  the  proportions  of  their  respective  legacies,"  was 
not  alTected  by  a  codicil  by  which  testator  revoked  most  of  such 
legacies,  and  in  all  other  respects  confirmed  hie  will. 

A  conclusion  in  aceord  with  this  decision  has  been  reached  in 
other  cases  involving  similar  facts. 

Thus  in  Colt  v.  Colt  (1865)  32  Conn.  432,  where  a  testator  be- 
queathetl  500  shares  in  a  company  to  his  brother,  and  'gave  other 
shares  of  the  stock  to  several  other  persons,  and  inserted  a  clause 
providing  that  all  the  remaining  stock  should  be  divided  among  the 
persons  to  whom  he  had  given  legacies  of  the  stock  in  the  ratio  and 
proportion  in  which  the  legacies  of  stock. were  given,  it  was  held 
that  the  residuary  legacy  to  his  brother  was  not  revoked  by  a  codicil 
stating  that  the  testator  revoked  and  canceled,  for  reasons 'growing 
out  of  his  unbrotherly  conduct,  the  legacy  of  500  shares  given  to 
him,  it  being  held  that  the  language  showed  no  intention  to  revoke 
the  residuary  legacy.  The  court  said :  "By  our  law  every  testator 
has  a  right  to  dispose  of  his  property  to  whatever  persons  and  for 
whatever  lawful  objects  he  may  think  proper.  The  instrument  by 
which  he  may  do  it  is  called  his  will,  because  it  is  the  espression 
of  his  intention.  The  leading  inquiry  in  such  cases  always  is,  What 
was  the  intention  of  the  testator  ?  For  whenever  that  can  be  ascer- 
tained it  is  to  govern.  To  determine  judicially  this  intention  certain 
rules  have  been  adopted  by  courts  as  aids  in  coming  to  a  correct 
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result.  One  of  these  rules  is,  that  the  construction  is  to  be  put  upon 
the  instrument  as  a  whole,  and  not  upon  detached  povtions  of  it. 
So,  if  there  is  a  codicil,  that  is  to  be  read  in  connection  with  the 
TKill,  and  the  construction  is  to  be  put  upon  the  whole  as  one  instru- 
ment. Another  rule  is,  that  the  intention  is  to  be  inferred  from 
the  language  used  by  the  testator,  explained,  if  necessary,  by  parol 
proof  of  such  extrinsic  circumstances  as  will  throw  lisht  upon  the 
meaning  of  the  words  used.  The  court  is  not  at  liberty  to  inilulpo 
JD  conjecture  as  to  what  the  testator  would  have  done  if  a  particiilnr 
subject  had  been  brought  to  his  attention,  or  as  to  what  he  niay 
have  supposed  that  he  had  done  by  the  language  used  in  his  will. 
Another  important  rule  is,  that  the  different  parts  of  a  will,  or  of 
a  will  and  codicil,  shall  be  reconciled  if  possible,  and  where  a  bequest 
has  been  once  made  it  shall  not  be  considered  revoked  tinless  no 
other  construction  can  be  fairly  put  upon  the  language  used  by  the 
testator.  According  to  these  well-settled  rules,  the  bequest  of  a 
share  of  the  residuary  stock  to  James  B.  Colt  has  not  been  revoked. 
The  language  of  the  revocation  is  plainly  limited  to  the  iirst  500 
shares.  The  words  are,  'The  legacy  af  500  shares.'  It  would  have 
been  difficult  to  have  used  language  more  definite.  The  beijue-et  of 
the  residuary  shares  is  in  a  different  clause  of  the  will,  and  has  no 
reference  to  this  clause  except  for  the  purpose  of  descriLiing  the 
legatees.  If  the  last  bequest  had  been  in  these  words,  'I  also  give 
to  my  brother  Jamea  B.  Colt  .  .  .  shares  of  the  residue  of  said 
stock,'  it  would  have  been  difficult  to  have  raised  a  question  as  to  a 
revocation.  But  a  particular  legatee  can  be  specified  as  well  by 
describing  him  as  already  a  legatee  as  in  any  other  way.  That  the 
testator  did  not  intend  to  revoke  the  residuary  legacy  may  be  in- 
ferred as  well  from  what  he  did  not  say  as  from  what  he  did.  The 
specification  of  one  item  is  always  considered  as  implying  the  ex- 
clusion of  others.  If  the  testator  had  intended  to  cut  of!  his 
brother  entirely  from  any  part  of  his  property,  it  would  have  been 
much  easier  to  have  done  it  in  express  general  terras,  than  to  have 
made  a  specific  revocation.  He  might  have  done,  and  naturally  would 
have  done,  what  in  his  second  codicil  he  did  do  with  reference  to 
the  children  of  James  B.  Colt.  His  language  there*  is,  'I  hereby 
give  and  bequeath  to  each  of  the  children  of  James  B.  Colt  a  legacy 
of  $100,  and  I  hereby  cancel  and  wholly  revoke  any  and  all  other 
legacies  or  devises  by  mo  at  any  time  heretofore  made  to  or  for  the 
use  of  and  benefit  of  said  children  or  any  of  thera.'"  The  court 
under  the  circumstances  of  this  case  refused  to  read  the  will  and 
oodicil  as  of  the  date  of  the  codicil,  saying:  "They  claim,  in  the 
first  place,  that  it  is  a  rule  that  a  testator  when  he  makes  a  codicil 
must  be  considered  as  bringing  his  whole  will  down  to  that  time, 
and  as  speaking  in  his  whole  will  as  of  tliat  time.  It  is  insisted, 
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therefore,  that  this  will  and  codicil  ought  to  bo  read  as  of  the  date 
of  tlie  codicil,  and  hence  after  the  execution  o(  the  codicil  .Tames 
B.  Colt  would  not  be  a  legatee  of  the  500  shares.  The  bequeat  of 
the  residuary  shares  would  Dot  apply  to  him.  Thia  would  be  ft 
strained  application  of  the  rule,  admitting  it  to  exiat.  There  is  no 
doubt  that  for  certain  purposes  a  will  of  persona!  estate  would  be 
considered  as  of  the  date  of  the  last  codicil.  The  execution  of  onch 
an  instrument  implies  that  the  will,  of  the  testator  continues  the 
vime,  except  so  far  as  the  provisions  of  the  will  are  revoked  or 
modified.  But  this  rule  is  of  a  limited  character.  If  a  testator 
tihould  make  a  will  giving  to  A  a  black  horse,  described  as  being 
then  owned  by  him,  and  should  ten  years  afterwards  make  a  codicil, 
and  in  the  mean  time  that  horse  should  have  (lied  and  another  should 
have  been  obtained,  it  could  not  be  claimed  that  the  legacy  would 
embrace  the  second  horse.  Yet,  if  the  will  must  be  considered-  ns 
speaking  at  the  time  of  the  codicil,  it  would  apply  to  it.  But  if  the 
will  should  be  read  as  of  the  date  of  the  codicil  it  would  n6t  be  of 
any  avail  to  the  respondents.  It  would  not  strike  the  clause  con- 
taining the  legacy  of  500  shares  out  of  the  will.  The  effect  would 
bo  merely  to  insert  the  codicil  as  the  last  clause  in  the  will.  I'he 
betjuest  of  the  residue  of  the  stock,  with  the  words,  'to  be  divided 
amongst  the  several  persons  to  whom  I  have  hereinbefore  given 
legacies  of  stock.'  would  still  have  the  same  construction  which 
we  have  given  to  it." 

And  holding  the  legacies  independent,  and  not  auxiliary,  the 
court  said :  "The  second  rule  on  which  the  reapondents  rely  is  that, 
wliere  one  devise  or  bequest  is  made  as  auxiliary  to  a  previous  one, 
if  the  former  is  revoked  the  other  falls  with  it.  If  a  testator  should 
devise  a  homestead  to  his  son,  and  by  a  subsequent  clause  should 
(levise  a  separate  lot  for  the  pasturage  of  the  devisee's  cows,  a  rev- 
iication  of  tiie  devise  of  tlie  homestead  would  revoke  also  that  of 
the  pa.ature  lot,  tlioiigh  not  named.  The  rule  is  a  correct  one,  but 
it  has  no  application  to  these  bequest.').  There  is  no  conaet-tion 
l)otween  different  shares  of  stock.  There  is  no  common  use  of  them. 
They  can  be  held  with  equal  convenience  separately  or  together. 
\o  case  can  bff  found  where  it  has  been  held  that  a  revocation  of  one 
devise  operates  as  a  revocation  of  another  devise  of  merely  the  same 
kind  of  property.  There  woidd  be  no  propriety  in  such  a  rule,  and 
no  reason  for  its  adoption.  It  would  be  absurd  to  claim  that  if  a 
testator  should  give  a  legatee  $3,000  in  one  clause  of  his  will  and 
should  also  give  the  same  legatee  a  thousand  dollars  in  another 
cian.se,  an  express  specific  revocation  of  the  former  would  be  an 
implied  revocation  of  the  latter.  The  implication  arises  solely  from 
the  dependence  of  one  upon  the  other." 

The  decision  in  this  case  wad  reaftirmed  in  (1866)  .13  Conn.  270. 
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And  the  decision  in  Colt  y.  Colt  (18&4)  32  Ccmn.  422,  was  fol- 
lowed, and  upon  the  same  fact^  a  like  coacluaion  waa  reached,  is 
CoH  r.  Colt  (1881)  48  Fed.  385.     ■ 

And  in  Wetmore  v.  Parker  (1873)  52  N.  Y.  450,  where  a  testatrix 
gave  a  certain  bequest  of  $10,000  to  an  academy,  and  $10,000  to  a 
church  for  the  erection  of  buildings,  &nd  after  making  other  bequeata 
added  a  clause  beqneathing  the  residue  of  her  estate  to  the  persoiiti, 
corporations,  and  societies  to  whom  she  had  made  bequests,  in  pro- 
portion to  the  amounts  given  them  respectively,  it  was  held  that  the 
Tesiduary  legacies  to  the  academy  and  chnrch  were  not  revoked  by 
codicils,  one  of  which,  aftor  reciting  the  bequest  to  the  academy, 
stated  that  she  had  given  $3,000  to  the  academy  intonding  it  to  be 
in  anticipatim  of  so  much  of  the  former  legacy,  and  that  she  be- 
queathed the  academy  $7,000,  instead  of  $10,000,  and  the  other  of 
which,  after  stating  tliat  the  testatrix's  purpose  in  giving  the  legacy 
to  the  church  was. to  aid  it  in  erecting  its  edifice,  stated  that  it 
appeared  that  this  would  soon  be  accomplished,  and  that  she  had 
concluded  to  give  $!f,000  towards  extinguishTng  the  church's  debt, 
and  that  she  revoked  the  bequest  of  $10,000  to  the  church.  The 
fN)urt  said :  "The  question  is  whether  it  was  the  intention  of  the 
testatrix,  by  these  revocations,  to  deprive  the  Dutch  Church  of  all 
share  in  the  residuary  estato,  and  to  restrict  the  Female  Academy 
to  the  proportion  of  the  residue  represented  by  $7,000  instead  oC 
$10,000.  The  primary  object  in  construing  wills  is  to  ascertain 
and  carry  out  the  intontion  of  the  testator,  and  various  rules  have 
been  adopted  to  accomplish  this  object.  From  the  nature  of  the 
subject,  these  rules  must  be  quite  general,  because  no  two  wills  can 
be  found  precisely  alike  in  language  and  snrroundinp  circumstances.  , 
It  is  a  general  rule  that  a  codicil  will  not  operate  as  a  revocation 
beyond  the  clear  import  of  its  language.  .  .  .  Another  rule  is 
that  an  expressed  intention  to  make  an  alteration  in  a  wilt  in  one 
particular  negatives,  by  implication,  an  intention  to  alter  it  in  any 
other  respect.  Quittcg  v.  Rogers  (1852)  9  Cush.  206.  It  is  always 
important  to  scrutinize  with  care  the  language  employed  not  only 
in  the  particular  parts,  but  in  every  part  of  the  instrument,  in  order 
aa  far  as  practicable  to  ascertain  the  operation  and  intent  of  the 
mind  using  it.  Aftor  a  careful  examination  and  considerable  re- 
flection, I  have  arrived  at  the  conclusion  that  the  two  codicils  do 
not  operato  to  cut  off  or  impair  the  right  of  the  Academy  or  the 
Dutch  Church  {o  share  in  the  residue  under  the  17th  clause  of  the 
will.  First,  as  to  the  Female  Academy.  The  two  bequests  are  not 
dependent.  The  reference  to  the  first,  in  the  last,  designates  the 
legatee  and  the  amount,  but  as  legacies  they  are  independent.  They 
are  for  different  purposes, — one  for  particular,  the  other  for  general, 
purposes.  M'c  are  justified  in  inferring  that  the  testatrix  had  two 
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objects  in  view, — one  to  aid  in  completing  and  furnishing  llie  build- 
inj;,  tlif  other  to  contribute  toward  a  fund  for  permanent  sujiport. 
The  first  bequest  would  necessarily  be  expended  at  once;  the  latter, 
might,  and  ordinarily  would,  be  permanently  invested.  By  the 
terms  of  the  will  the  Female  Academy  was  def<iFai8ted  as  a  residuary 
legatee  for  an  amount  made  certain  bv  mere  arithmetical  calcnlatioii, 
as  effectually  as  if  the  name  and  amount  were  written  out.  Tliis  is 
confessedly  the  legal  construction  and  effect  of  the  will.  Was  it 
changed  by  the  testatrix?  I  think  not.  She  paid  S-t.OOO  upon  the 
sjMcific  legacy  in  her  lifetime,  and  revobed  so  much  of  it  in  language 
carefully  confined  to  that  alone.  If  she  had  intended  to  affect  the 
other  bequest,  we  are  to  presume  that  she  would  have  said  so.  II.t 
will  and  codicils  bear  evidence  of  particularity  of  expression  as  to 
every  testamentary  arrangement,  and,  within  the  rule  referred  to, 
the  alteration  of  one  bequest  negatives  an  intent  to  alter  the  other. 
Suppose  she  had  paid  the  whole  $10,000  while  she  lived.  Would 
it  tend  to  show  an  intent  that  the  other  should  not  take  cITeft? 
So  far  from  it,  it  woufd  evince  a  continued  testamentary  friendship, 
'J'lie  act  of  payment  and  revocation  are  one,  and  must  be  construed 
together;  the  latter  was  made  to  perpetuate  evidence  of  the  former. 
The  reasons  for  revocation  apply  only  to  the  specific  legacies,  show- 
ing that  the  testatrix  regarded  them  independent.  Tlic  right  of 
(he  Dutch  Church  to  the  residuary  legacy  is  substantially  the  same 
as  tiial  of  the  Academy,  and  for  the  same  reasons." 

And  in  Hard  v.  A^hUy  (1890)  117  V.  Y.  fiiK!.  ?3  N.  B.  177, 
reversing  (1889)  53  Hun,  112,  6  \.  Y.  Supp.  G9,  where  a  will 
contained  a  devise  of  a  farm,  and  various  l>equesta  of  money,  nud 
a  clause  giving  the  testator's  residuary  estate  "to  the  same  parties 
ill  the  same  ratio  and  proportion  as  are  given  and  s[>ocified  In  the 
foregoing  bequests,"  and  for  the  purpose  of  establishing  proportions 
a  value  of  $15,000  was  placed  on  the  farm,  it  was  held  that  the 
right  of  the  person  to  whom  the  farm  was  devised  to  a  share  of  the 
residuary  estate  was  not  defeated  by  a  codicil  executed  hy  the  testator 
in  which  he  revoked  the  devise  of  the  farm,  and  in  lieu  thereof  gave 
the  former  devisee  $8,000,  it  being  held  that  in  reading  the  will,  in 
place  of  the  devise  of  the  farm,  valued  at  $15,000.  the  gift  of  $8,000 
should  be  substituted  in  determining  the  proportion  of  the  residuary 
estate  to  which  the  person  was  entitled.  The  court  said:  "This 
provision  was  held  below  to  operate  as  a  complete  destruction  of 
Jlrs.  Wilcox's  right  to  share  in  the  residue.  It  was  there  deemed 
to  evidence  a  radical  change  of  intention,  and  that,  as  the  residuary 
hcquest  was  dependent  upon  the  preceding  bequest,  with  the  revoca- 
tion of  that  particular  bequest,  the  gift  of  a  share  of  the  residue 
fell.  I  cannot  agree  in  that  view,  for  it  seems  to  me  to  deny  effect 
and  operation  to  a  most  important  principle  of  constmction  in  auch 
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cases.  I  refer  to  that  winch  demands  that  a  will  and  a  codicil  shall 
be  taken  and  construed  together,  in  connection  with  each  other,  as 
parts  of  one  and  the  same  instrument,  and  that  the  dispositions  of 
a  will  shall  not  be  disturbed  furtlier  than  to  the  extent  necessary 
to  give  effpet  to  the  codicil.  This  has  long  been  the  settled  rule 
upon  which  courts  have  acted.  That  principle  derives  its  strength, 
however,  not  from  anthority  so  niuch,  as  from  its  own  inherent 
force.  The  individual  may  execute  any  number  of  codicils,  but 
all  of  the  writings  together  constitute  the  will.  The  intent  of  the 
testator  is  then  to  be  ascertained  by  a  consideration  of  the  whole, 
and  the  original  testament  is  only  affected,  so  far  as  there  is  any 
repugnancy  in  a  codicil,  A  codicil  is  intended  to  add  to,  modify, 
or  revoke,  the  prior  will  in  tlie  rcspecta  whicli  may  appear,  and  it 
cannot  have  any  other  operation  than  may  be  necessary  to  give 
elTcct  to  its  provisions  aa  the  later  exprespion  of  the  testator's  will. 
It  follows  that  it  could  not  operate  na  a  revocation  of  previojis  testa- 
mentary dispositions;  unless  bv  some  plaio  direction,  or  bv  force 
of  the  clear  import  of  language  in  some  inconsistent  or  repugnant 
provision.  Here  the  clause  of  the  codicil  in  question  dooa  not  in 
terms  revoke  uTiytJiing  but  the  bequest  of  the  farm;  bitt  it  sub- 
stitutes for  that  which  is  thus  revoked  a  gift  of  a  sum  of  jnoney. 
The  language  'in  lieu  and  instead  of  said  bequests'  seenia  to  me  to 
be  entitled  to  considerable  significance,  and  to  warrant  our  reading 
the  original  will  without  other  change  in  that  regard  than  the  inero 
substitution  of  the  gift  of  $8,000  in  money  for  the  gift  of  the  farm. 
The  HSe  of  the  words  'and  her  heirs'  in  the  codicil,  in  connection  with 
the  gift  of  the  money,  should  not  be  deemed  to  introduce  any  serious 
difficulty.  By  the  will  a  farm  was  devised  to  Mrs.  Wilcox  for  her 
life,  and  at  her  death  'to  her  children,  then  living,  in  equal  shares.' 
It  is  very  clear,  from  the  reading  of  the  codicil,  which  repeats  that 
precise  language,  that  the  testator  took  and  used  the  word  'heirs'  in 
the  sense  of  'children,'  and  meant  them  to  take  the  same  interest  in 
the  substituted  gift  as  they  had  in  the  gift  which  was  revoked.  The 
nse  of  the  word  'heirs'  was  unnecessary  to  an  absolute  gift  of  the 
money  to  Hfrs,  Wilcox,  and  everything  points  to  its  employment  to 
cover  the  children  as  before;  hence  its  technical  purport  must  yield 
to  the  strong  evidences  of  the  testator's  meaning.  The  disposition 
of  the  residuary  estate  by  the  testator  was  its  division  among  those 
certain  persons  to  whom  legacies  had  been  previously  given,  and  in 
that  proportion  to  each  which  the  stated  value  of  his  or  her  legacy 
bore  to  the  aggregate  value  of  all  of  those  legacies.  The  subsequent 
execution  of  a  codicil  only  affected  that  disposition  by  lessening  the 
amount  of  the  legacy  to  Mrs.  Wilcox  from  $15,000  to  $8,000.  That 
5id  not  strike  her  out  as  one  of  the  persona  denominated  by  the 
residuary  clause  as  a  residuary  legatee.    It  left  her  in;  but  in  lieu 
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of  the  farm  gave  her  a  mm  of  money  representing  less  in  value  than 
the  fanii  waa  valued  at.  This  change,  effected  by  the  codicil,  operated 
to  introduce  a  new  divisor  in  the  distribution  of  the  residuary  estate. 
In  other  words,  in  reading  the  will  we  take  in  the  codicil,  and,  in 
place  of  the  gift  in  the  Hecond  clause  of  a  farm  valued  at  $15,000. 
we  ,rcad  a  substituted  gift  of  $8,000,  and  the  disposition  of  tho 
residuary  estate  proceeds  upon  precisely  the  same  principle.  I  think, 
in  that  way,  the  clear  and  obvious  purpow  of  the  testator  is  given 
effect.  His  will  spoke  from  the  time  of  his  death,  and  then  it  was 
evidenced  by  the  will  and  the  codicil  taken  together.  How  is  it 
affnoted  by  the  codicil?  He  has  not  directed  a  revocation  of  the 
lesiduary  disposition  made  by  the  will,  and  as  that  included  Mrs. 
Wilcox,  in  order  to  revoke  it  as  to  her,  we  should  have  to  say  that 
a  change  by  modification,  through  a  codicil,  of  a  bequest  to  her, 
which  formed  simply  a  measure  of  distribution  of  the  residuary 
estate,  operated  to  strike  her  out  of  the  number  of  residuary  legatees. 
That,  in  my  opinion,  is  an  impossible  implication." 

In  Quincy  v.  Rogers  (1853)  9  Cush,  291,  where  a  testator  gave 
legacies  of  $3,000  to  each  of  three  persons  and  also  gave  each  of 
them  on  equal  share  with  certain  others  of  his  residuary  estate,  and 
subsequently  executed  a  codicil  in  which  he  stated  that  his  intention 
was  not  carried  into  effect  by  his  will  ae  to  the  three  persons,  and 
that  he  declared  his  will  to  be  that  $G,000  should  be  taken  by  the 
three,  or  those  of  them  who  should  survive  him,  they  to  share  alike, 
and  declared  "this  provision  for  said  legatees  to  be  in  lieu  of  and 
as  a  substitute  for  that  made  in  their  behalf  by  the  aforewritten 
will," — and  stated  that  he  ratified  the  will  in  all  other  particulars, 
it  was  held  that  the  residuary  legacies  to  the  three  were  not  thereby 
revoked,  hut  tliat  the  testator's  intention  waa  only  to  change  his  will 
with  respect  to  the  specific  legacies  to  aueh  persons.  J.  T.  W. 


[ONTARIO  APPELLATE  DIVISION.] 

McGLYNX  V.  HASTIE. 

a  Ont.  L.  Rep.  1«0. 

BUlm  and  notes  ^Transfer  in  exchange  for  gooda  — Effect. 

Where  an  unindorsed  bill  ia  given  not  in  payment  of  a  pre-existing 

debt,  but  by  way  of  e^rhnnge  for  goods,  the  transsf^tion  is  a  Bate  of 
the  bin  by  the  party  transferritig  it,  and  tbe  purehase  of  the  ioBtru- 
ment,  n'itb  all  the  rtakB,  b;  the  trauBferee. 

to  B.  It.  r. 


,dbyCoogIe 


McGLYNN  V.  HASTIE.  «3 

Famnent  —  Acceptattee  of  cheek  of  third  ^raon  — Effect. 

Where  the  Hller  of  hogs  accepted  in  payment  therefor  at  the  time  of 
deliveTp  the  check  of  a  third  person  for  whom  the  purchaser  said  he  naa 
baying,  the  amount  being  DHed  in'  by  the  purclia»er  at  the  time,  the 
transaction  amoanted  to  a  barter  of  the  check  with  all  its  riakB,  and  the 
debt  did  not  revive  upon  the  check  being  dishonorod. 

Uagee  and  Hodgins,  JJ.A.,  dissenting. 

(December  8,  1018.) 

Appeal  by  the  defendant  from  the  judgment  of  the  judge  of 
the  County  Court  for  the  County  of  Huron,  in  favor  of  the  plain- 
tiff, in  an  action  for  $200.10,  the  price  of  six  hoga  sold  and  de- 
livered to  the  defendant  and  the  expenses  of  protest  of  a  cheque 
given  in  payment  for  the  hogs,  which  cheque  was  dishonored. 

The  defendant  alleged  that  in  buying  the  hogs  be  was  acting 
as  agent  for  one  Mtinro,  and  so  informed  the  plaintiff,  and  that 
the  plaintiff  on  the  morning  of  the  18th  October,  1917,  accepted 
Munro'e  cheqne,  which  waa  the  dishonored  cheijuej  as  paylnent 
for  the  h<^. 

The  appeal  was  heard  by  Meredith,  CJ.O.,  Jfaclaren,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

Charles  Garrow,  for  the  appellant,  argued  that  Hunro  wa& 
the  real  purchaser  of  the  hogs,  to  the  knowledge,  of  the  plaintiff, 
and  [IM]  that,  even  if  the  appellant  was  the  original  purchaser, 
what  happened  on  the  morning  of  the  18th  October  amounted  to 
a  novation  by  which  Mnnro  became  the  purchaser,  and  his  cheque 
was  accepted  as  payment  by  the  plaintiff.  Even  if  the  findings  of 
fact  of  the  trial  judge  arc  accepted,  the  defendant  is  absolved 
from  liability,  as  the  transaction  was  primarily  a  sale  of  the 
cheque,  there  having  been  no  pre-existing  debt.  Bylea  on  Bills, 
I7th  ed.,  pp.  181,  182,  and  the  cases  there  cited  of  Evans  v. 
Whyle  (1829)  5  Bing.  485,  488,  130  Eng.  Iteprint,  1148,  S 
More  &  P.  130,  7  L.  J.  C.  P.  205 ;  Caviidgc  v.  AUenhy  (1827) 
fi  Paru.  &  C.  373,  385,  1X»8  Eng.  Reprint,  489,  9  Dowl.  &  K.  391, 
5  L.  J.  K.  B.  95,  30  Revised  Rep.  358,  21  Eng.  Rul.  Cas.  48; 
Roscoe'a  Nisi  Prius  Evidence,  18th  ed.  p.  6U9,  where  the 
Camidge  Case  is  cited,  and  also  Feiim  v.  Harrison  (1790)  3  T. 
R.  757,  100  Eng.  Reprint,  842.    The  onus  was  on  the  plaintiff  to 
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show  that  Munro,  whose  cheque  was  accepted,  was  not  the  real 
purchaser;  and  he  had  not  done  so. 

William  Proudfoot,  K.C,,'for  the  plaintiff,  the  respondent, 
argued  that  the  question  at  issue  was  purely  one  of  fact,  and  hav- 
ing been  found  in  favor  of  the  plaintiff  by'  the  trial  judge,  his 
findiiif;  should  not  be  disturbed.  Counsel  referred  to  Bowstcad 
on  .\gency,  5fh  ed,  p.  407,  art.  120,  and  cases  there  cited. 

Garrow,  in  reply,  argued  that  the  appellant  should  succeed 
even  if  the  findings  of  the  trial  judge  were  accepted, 

Maclaren,  J.A. :  The  defendant  appeals  from  a  judgment  of 
the  County  Court  Judge  of  Huron  condemning  him  to  pay  the  . 
plaintiff  $200.10  for  six  hogs,  and  the  cost  of  protest  of  the 
cheque  given  in  payment  for  them.  The  defendant  claimed  that  ' 
he  had  bought  the  hogs  as  the  agent  of  one  ilunro,  and  had  so 
infonnrd  the  plaintiff,  and  that  the  plaintiff  accepted  Munro's 
cheque  in  payment. 

The  evidence  is  that  the  defendant  called  at  the  plaintiff's 
house  on  the  evening  of  the  l7th  October,  1917,  and  asked  bira 
if  ho  bad  any  hogs  for  sale.  Tlic  plaintiff  says  that  he  answered 
that  he  "had  four  about  ready."  The  defendant!  says  that  he  told 
the  plaintiff  he  was  buying  for  a  dealer  named  Slunro,  who  was 
giving  17^  cents  a  pound,  and  was  going  to  ship  from  the  Gorrie 
station  the  following  morning,  and  had  given  him  blank  cheques 
to  fill  up.  The  plaintiff  says  that  Munro's  name  was  not  men- 
tioned that  evening.  The  defendant  asked  the  plaintiff  if  he 
would  bring  bis  hogs  to  the  station  in  the  morning.  The  plaintiff 
says  that  his  reply  was:  [192]  "If  it  is  a  fine  morning  I  will 
fetch  them  down"  (it  was  raining  that  evening).  In  the  morning 
the  plaintiff  brought  to  the  station  six  hogs,  wliich  were  weighed, 
and  a  slip  was  given  him  by  the  weigher,  which  he  presented  to 
the  defendant,  who  filled  up  a  blank  cheque  of  Munro's  drawn  on 
the  Dominion  Bank  of  Wingham  for  $198.50,  and  gave  it  to  him. 

The  plaintiff  admitted  that  be  had,  a  few  weeks  previously, 
sold  another  lot  of  hogs  to  one  Scott,  another  agent  of  Munro's, 
and  received  in  payment  a  cheque  of  Munro's,  filled  up  by  Scott, 
which  was  honored. 

A  brother  of  the  defendant  swore  that  he  was  present  when  the 
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plaintiff  called  to  see  bis  brother  about  the  cheque,  and  that  the 
plaintiff  then  admitted  that  the  dcfcndaat  had  told  him  on  the 
evening  of  the  17th  that  he  was  buying  for  llunro,  and  not  for 
himself. 

The  trial  judge,  however,  preferred  the  testimony  of  the  plain- 
tiff on  this  point,  and  I  accept  his  finding. 

He  has  further  held  that  the  sale  was  made  on  the  evening  of 
the  17th  October.  In  this  I  am  of  opinion  that  he  is  clearly  in 
error.  The  plaintiff's  evidence  is  that  he  said  he  had  about  four 
hogs  ready,  and  if  the  next  morning  was  £ne  he  would  take  them 
to  the  station.  He  himself  says  that  he  was  under  no  obligation 
to  take  them,  end  he  took  six,  instead  of  the  four  he  had  spoken  of 
the  previous  evenii^,  and  they  had  to  be  weighed  and  delivered 
before  the  sale  was  complete.  It  is  worthy  of  note  that  the  solici- 
tor of  the  plaintiff,  in  indorsing  the  particuhii-s  of  his  claim  on 
the  back  of  the  writ  of  summons,  gives  the  proper  date  of  the  sale, 
viz.,  the  18th  October,  The  materiality  of  this  question  of  date 
will  presently  appear. 

The  cheque  was  presented  at  the  bank  on  the  19th  October, 
and  noted  for  nonpayment,  and  protested  on  the  20th.  The  de- 
fendant was  advised  of  this  within  a  reasonable  time,  so  that  no 
question  of  laches  arises. 

While  the  plaintiff  denied  that  the  name  of  Monro  was  men- 
tioned on  the  previous  evening,  he  noticed,  when  the  defemlaut 
gave  him  the  cheque,  that  it  was  signed  by  Munro,  and  not  by  the 
defendant,  and  he  went  away  williout  saying  anything  about  it. 
He,  no  doubt,  was  satisfied,  as  Afitnro's  cheque,  which  he  had 
received  from  Scott  a  few  weeks  previously,  had  been  tluly  paid. 

The  authorities  show  that  j\*here  a  bill,  note,  or  cheque  is  taken 
[193]  for  or  on  aeeount  of  a  pre-existing  debt,  the  presumption 
is  that  it  is  only  conditional  payment,  and  if  it  is  dishonored  tlie 
debt  revives;  but,  if  it  is  given  in  exchange  for  goods  or  other 
securities  sold  at  the  time,  the  transaction  amounts  to  a  barter  of 
the  bill,  with  ell  its  risks. 

In  Fyddl  v.  Clark  (1796)  1  Esp.  447,  one  of  the  earliest 
cases  where  this  question  arose,  Lord  Kenyon  says  (p.  448): 
"If,  in  the  discount  of  the  notes,  he"  (plaintiff)  "took  the  bills 
and  notes  in  question,  he  innet  be  bound  by.it;  the  bankers  parted 
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with  them,  supposing  them  to  be  good;  he  took  them  under  die 
Kjime  impresaion,  Having  taken  them  without  indOTBement,  he 
has  taken  the  risk  on  himself." 

In  Camidge  v.  AUeiiiiy  (1827)  6  Barn.  &  C.  373,  at  pp.  38], 
382,  108  Eng.  Reprint,  489,  Bayley,  J.,  says;  "If  the  notes  had 
been  given  to  the  plaintiff  at  the  time  when  the  com  was  sold,  he 
could  have  had  no  remedy  upon  them  against  the  defendant.  The 
plaintiff  mi^t  have  insisted  upon  payment  in  money.  But  if 
he  consented  to  receive  the  notes  as  money,  they  would  have  been 
taken  by  him  at  his  peril," 

The  law  on  the  point  is,  in  my  opinion,  correctly  summed  up  in 
Bylps  on  Bills,  l7lh  ed.  p.  182,  where  it  says  that  where  an  unin- 
dorsed bill  is  given  "not  in  payment  of  a  preexisting  debt,  but 
by  way  of  exchange  for  goods,  .  ..  .  such  a  transaction  has  been 
reiieatcdly  held  to  be  a  sale  of  the  bill  by  the  party  transferring 
it,  and  a  purchase  of  the  instrument,  with  all  risks,  by  the  trans- 
feree." 

Sec  also  Roscoe's  Nisi  Prius  Evidence,  18th  ed.  p.  69&,  where 
it  aays:  "A  distinction  has  been  drawn  between  the  cases  in 
which  it"  (a  bill)  "has  been  given  in  exchange  for  goods  or  other 
securities,  sold  at  the  time,  and  those  in  which  it  has  been  given 
in  payment  of  a  pre-existing  debt.  The  former  transactions 
amount,  it  js  aaid,  to  a  barter  of  the  bill,  with  all  its  risks." 

In  my  opinion,  the  judgment  appealed  from  should  be  reversed 
and  the  action  dismissed,  "  ... 

Meredith,  C.J.O.,  and  Ferglisotl,  J.A.,  agreed  nitb  Macla- 
ren,  J.  A. 

Hodgins,  J.A.,  dissenting:  The  contest  is  whether  the  appel- 
lant bought  the  hogs  as  agent  for  one  Muuro,  and  whether  the 
respondent  accepted  Mnnro's  cheque  as  payment. 

[194]  I  have  no  doubt  that  there  was  no  contract  made  on 
the  evening  of  the  l7th  October,  1917.  The  appellant  called  on 
the  respondent  at  his  farm,  and  the  evidence  of  both  shows  that, 
while  the  rate  per  pound  was  settled  at  17^  cents,  neither  the 
number  -of  hogs  nor  their  weight  nor  their  certain  delivery  was 
■  agreed  upon.     The  matter  was  left  in  this  way, — that  the  re- 
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sponcleDt  had  some  hogs  to  sell,  that  about  four  were  read;  to  go, 
and  that  if  it  was  a  fine  morning  he  would  hring  them  down  to  the 
station  at  Gorrie,  There  was  no  binding  obligation  to  deliver 
entered  into,  and,  if  there  had  been,  yet  an  act  still  required  to  fce 
done  in  order  to  fix  the  price,— i^  e.,  weighing.  This  shows  that 
no  contract  existed  previous  to  weighing  and  delivery  next  morn- 
ing. Logan  v.  Le  Meswrier  (1847)  6  Moore,  P.  C.  C.  116,  13 
Eng.  Reprint,  628,  11  Jnr.  1091. 

In  the  morning,  six  hogs,  not  four,  were  brought  in,  and  the 
appellant  was  there  to  receive  them.  They  were  weighed  by  the 
station  agent  and  put  in  the  pens.  The  weight  and  price  were 
written  on  the  back  of  the  weigh  slip,  and  this  was  handed  to  the 
appellant  by  the  respondent. 

Upon  the  weighing  and  delivery  and  the  consequent  ascertain- 
ment  of  the  price,  the  bargain  for  six  hogs  was  for  the  first  time 
a  completed  agreement,  and  the  consideration  became  at  once  pay- 
able. ' 

The  trial  judge  has  preferred  the  evidence  of  the  respondent 
to  that  of  the  appellant  uj)0n  the  question  of  whether  on  the  even- 
ing of  the  17lh  October,  1917,  the  statement  was  made  that  Munro 
was  purchasing  the  hogs.  The  respondent  point  blank  denies  that 
any  reference  to  Munro  was  made  that  night  or  indeed  that  he 
knew  him  in  the  transaction  till  he  saw  tlie  name  on  the  cheque 
given  in  payment.  The  appellant,  on  the  other  hand,  asserts  that 
he  told  him  that  Munro  was  shipping  at  Gorrie  in  the  morning  at 
17^  cents,  and  asked  if  he  wonld  like  to  fetch  the  hogs  out,  saying 
he  had  been  over  to  "Wingbam  and  had  got  the  blank  cheques  to 
pay  the  men  in  the  moraing. 

There  is  nothing  in  the  testimony  that  would  sn^^est  that  the 
learned  trial  judge  is  wrong  in  adopting  the  version  which  he 
prefers.  It  must  therefore  be  taken  that  the  sale  was  made  by 
the  respondent  to  the  appellant,  not  as  agent,  bnt  as  principal. 
I  am  not  at  all  sure,  after  penising  the  evidence,  that  the  appel- 
lant was  not  simply  picking  up  hogs  on  his  own  account,  having 
some  agreement  [185]  with  Munro  to  take  them  at  a  price  suf- 
ficient to  pay  for  the  appellant's  time  and  trouble.  But  the  find- 
ing I  refer  to  puts  an  end  to  any  such  question.  It  also  renders 
unimportant  the  difference  between  the  respondent  and  the  appel- 
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lant's  brotlier  aa  to  the  effect  of  a  conversation  botweon  them  -rela- 
tive to  this  point  of  disclosed  agency. 

Such  being  tlie  case,  tbeu,  upon  the  delivery  into  the  pena,  the 
price  became  payable  by  the  appellant.  Instead  of  paying  eash, 
lie  filled  up  a  blank  cheque  of  Mnnro'a,  making  it  payable  to  the 
respondent,  gave  it  to  him,  and  he  took  it  away  with  him. 
\othiDg  Avfls  said  at  the  time  by  either  party  by  way  of  comment 
or  explanation. 

Oil  these  facts,  what  is  the  effect  of  the  giving  and  receiving 
of  a  cheque  signed  by  Monro  instead  of  one  signed  by  (he  npjiel- 
lant  i 

If  it  had  been  the  appellant's  own  cheque,  it  would  be  a  con- 
ditional payment,  and  the  right  of  action  for  the  purchase  money 
would  be  suspended,  bnt  on  the  dishonor  of  the  chotpie  would  have 
revived.  Cohen  v.  Hale  (ISTS)  3  Q.  B.  D.  371,  47  L.  ,T.  Q.  H. 
N.  S.  490,  39  L.  T.  N.  S.  35,  2G  Week.  Kep.  (!S0. 

The  case  of  Behhaw  v.  B„sk  (IS.ll)  11  C.  H.  191,  lOS  Eng. 
lieprint,  444,  forms  a  good  starting  point  for  ascertaining  liciw 
far  that  principle  applies  where  the  cheque  is  that  of  n  third 
person.  There  the  plaintiff  drew  a  bill  upon  a  third  party,  Wil- 
liam Bush,  for  part  of  the  d^hl  of  the  defendant,  ilaule,  J., 
who  delivered  (he  judgment  of  the  court,  said  what  follows,  at 
pp.  206,  207:  "If  a  bill  given  by  the  defendant  himself  on 
account  of  the  debt  operate  as  a  conditional  paJ^nent,  and  so  bo 
of  the  same  force  as  an  absolute  payment  by  the  defendant,  if  the 
condition  by  which  it  is  to  be  defeated  has  not  arisen,  there  seems 
no  reason  why  a  bill  given  by  a  stranger  for  and  on  account  of  iho 
debt  should  not  operate  as  a  eonditiojial  paynicut  by  the  stranger ; 
and,  if  it  have  that  operation,  the  plea  in  the  present  case  will 
have  the  same  effect  as, if  it  had  alleged  that  the  money  was  paid 
by  William  Bnah  for  and  on  account  of  the  debt.  But,  if  a 
stranger  give  money  in  payment,  absolute  or  conditional,  of  the 
debt  of  another,  and  the  causes  of  action  in  respect  of  it,  it  mnst 
be  a  payment  on  behalf  of  that  other,  against  whom  alone  the 
causes  of  action  e.\ist,  and,  if  adopted  by  him,  will  operate  as 
payment  by  himself." 

In  1858  this  decision  was  followed  in  Botiomley  v.  Nvllall,  5 
C.  B.  N.  S.  122, 141  Eng.  Reprint,  48.    It  was  there  decided  that 
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drawing  a  bill  of  [196]  exchange  oil  one  partoer  did  Hot  show  an 
clcetion  to  trust  him  and  to  release  the  firm, — nor  did  the  mak- 
ing out  of  invoices  in  hie  name. 

Williams,  J.,  said  (p.  144) :  "If  the  creditor  accepts  a  bill  or 
note  for  and  on  account  of  the  debt,  that  operates  as  a  conditional 
piiMnent.  ...  If  the  bill  has  been  returned  to  the  creditoif 
iinpaid,  without  any  laches  on  hie  part,'  the  condition  tvhieh'was 
to  (hsfcsit  the  payment  has  happened,  and'  consequently  it  is  no 
payment." 

Crowder,  J.,  agreed  with  "Williams,  J.  Byles,  <T.,  said  that 
taking  a  bill  for  and  on  account  of  the  debt  does  not  operate  as  an 
absolute  discbarge  of  the  debt.  It  is  at  most  a  conditional  pay- 
ment. 

In  Hopkins  v.  Ware  (1869)  L.  R  i  Ex.  268,  the  plaintiff 
lent  250i,  to  one  Ware,  After  his  death,  the  solicitor  of  the  ex- 
ecutor of  Wafe  sent  the  plaintiff  his  own  cheque  for  2587.,  the 
iini(mnt  due.  The  solicitor's  cheque  was  dishonored,  and  the  trial 
judge  found  for  the  plaintiff.  On  appeal  the  court  were  of  opin- 
ion that  the  plaintiff,  by  laches,  had  lost  the  chance  of  payment 
and  could  not  recover  from  the  estate.  Ch'annell,  B.  (pp.  271, 
272),  says:  "Certainly  when  the  cheque  was  remitted  it  did  not 
operate  as  paymefat ;  it  only  did  so,  if  at  all,  on  the  duty  to  pre- 
seut  in  reasonable  time  being  neglected." 

The  case  of  Cwrrie  v.  Mim  (1875)  L.  E.  10  Ex.  153,  4  Eug. 
Rul.  Caa.  317,  Misa  v.  Currie  (1876)  1  AppL  Cas.  554,  is  of 
importance  here  because  the  majority  of  the  Court  of  Exchequer 
Chamber  point  out  that  the  true  reason,  as  given  by  the  court  in 
Belshaw  t.  Busk  (t&51)  11  C.  B.  191,  138  Eng.  Reprint,  444, 
22  L.  J.  C.  P.  N.  S.  24,  17  Jur.  67,  and  upon  which  its  judg- 
ment is  founded,  ie  that  a'n^^tiahle  security  given  on  account 
of  a  pre-existing  debt  is  a  conditional  payment  of  the  debt,  the 
condition  being  that  the  debt  revives  if  the  security  is  not  realized 
(p.  163).  They  then  go  on  to  add  (p.  164)  that  "the  doctrine 
is  as  npplicaWe  to  one  species  of  negotiable  security  as  to  another ; 
fb  a  cheque  payable  on  demand,  as  to  a  rimning  biJl  or  a  promis- 
sory note  payable  to  order  or  bearer,  whetheif  it  be  tlig:note<  of  a 
country  bank  which  circulates  as  money,  or  the  note  of  tbedebt' 
or,  or  of  any  other  person." 
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The  question  involved  in  Cume  v.  Misa  arose  on  the  giving 
of  a  cheque,  and  the  a^^ument  proceeded  on  the  assumption  that 
while,  if  a  negotiable  security  payable  at  a  future  day  bad  been 
given,  the  element  of  time  during  which  suspension  of  the  remedy 
would  operate  formed  the  consideration,  the  same  result  could 
not  follow  in  case  of  a  cheque  which  was  payable  on  demand. 

[197]  I  find  that  in  cases  earlier  than  Belaliaw  v.  Bush,  the 
giving  of  a  negotiable  instmnient  made  or  drawn  by  a  third  party 
has  been  considered  ae  equivalent  to  the  giving  of  such  an  instru- 
ment by  the  debtor. 

The  view  held  by  Mr.  Justice  Maelaren  in  his  work  on  Bills, 
IN'otes,  and  Cheques,  5th  ed.  p.  368,  is  shown  in  the  following 
passage,  where  the  learned  author  draws  his  conclusion  from  Cur- 
rie  V.  Miaa  and  Maxwell  v.  Deare  (1853)  8  Moore,  P.  C.  C.  363, 
14  Eng.  Reprint,  138:  "A  creditor  is  not  bound  to  take  a  bill, 
note,  or  cheque  in  payment  of  a  debt ;  and  if  he  does  so  it  operates 
only  ae  a  conditional  payment,  unless  he  expressly  agrees  to  take 
it  in  absolute  payment,  or  unless  there  are  special  circumstances 
from  which  such  an  agreement  may  be  implied." 

See  also  Falconbridge  on  Banking  and  Bills  of  Exchange,  2d 
ed.  pp.  560,  570  et  seq.;  Roscoe's  Nisi  Prius,  18th  ed.  p.  700; 
Byles,  17th  ed.  p.  183;  Chalmers  on  Bills  of  Exchange,  7th  ed. 
pp.  338,  242. 

Belshaw  v.  Bush  has  l)cen  followed  in  Kewy  v,  Fenu-ich  (1876) 
1  C.  P.  D.  745  (C.  A.)  ;  /n  re  ft  Debtor  [1908]  1  K.  B.  344,  77 
v.  J.  K.  B.  N.  S.  409,  98  L.  T.  N.  S.  653,  52  Sol.  Jo.  174,  15 
Manson,  \;Inre  J.  Defriea  &  Sons  Limited  [1909]  2  Ch.  423, 
78  L.  J.  Ch.  N.  S.  720,  101  L.  T.  N.  S.  486,  25  Times  L.  R.  752, 
63  Sol.  Jo.  697. 

It  may  be  interesting  to  note  that,  earlier  than  1851,  the  ques- 
tion had  arisen  in  at  least  four  cases  where  promissory  notes  or 
bills  of  exchange  of  a  third  person  had  been  taken  by  the  creditor. 
These  are  Ste^man  v.  Oooch  (1793)  1  Esp.  3 ;  KearaJahe  v.  Mor- 
gan (1794)  5  T.  R.  513,  101  Eng.  Reprint,  289;  Camidge  t. 
Allenby  (1827)  6  Bam.  &  C.  373,  108  Eng.  Reprint,  489,  9 
DowL  &  R.  391,  5  L.  J.  K.  B.  95,  30  Revised  Rep.  358,  21  Eng. 
Rul.  Cas.  48 ;  Qoodtvin  v.  Coaies  (1832)  1  Moody  &  R.  S21 ;  and 
in  each  case  the  plaintiff  had  judgment. 
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These  cases,  as  well  as  Currtc  v.  Mi«a,  are  discussed  by  my 
brother  Eiddell  in  Freeman  v.  Canadian  Ouardtan  Life  Insur- 
ance Co.  (1908)  17  Out.  L.  Eep.  296, 

The  only  remainiBg  qiiestioD  on  this  branch  of  the  case  is 
whether  a  cheque  under  our  law  stands  in  the  same  position  as 
in  the  English  cases.  I  think  it  is  clear  from  our  Bills  of  Ex- 
change Act,  R.  S.  C.  1906,  chap.  119,  §  53,  and  §  165,  that  a 
fhcque,  for  the  pui^sea  of  this  case,  must  he  treated  aa  a  negotia- 
ble instrument  within  the  decisions  which  have  heen  already 
cited. 

Section  53,  in  providing  that  valuable  consideration  may  be 
constituted  by  an  antecedent  debt  or  liability,  says  that  such  a 
[198]  debt  or  liability  is  ao  considered  "whether  the  bill  is  pay- 
able on  demand  or  at  a  future  time." 

By  §  165,  a  cheque  is  a  hill,of  exchange  drawn  on  a  hank  pay- 
able on  demand,  and,  except  as  otherwise  provided  in  part  III.  of 
the  Bills  of  Exchange  Act,  the  provisions  of  the  act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a  cheque.  The 
exceptions  may  be  found  in  Maclaren  on  Bills,  Notes,  and 
Cheques,  5th  ed.  p.  425,  and  do  not  affect  the  question.  See 
M'Lean  v.  Clydesdale  Banking  Co.  (1883)  9  App.  Cas.  95,  50  L. 
T.  N.  S.  457 ;  rnmfc^eid  v.  Proctor  (1901)  2  Ont.  L.  Rep.  320. 

Ixwking  at  the  facts  of  this  case,  I  think  the  situation  may  be 
described  in  the  words  of  Sir  John  Jervis  in  Maxwell  v.  Deare 
ri853)  8  Moore,  P.  C.  C.  363,  377,  14  Eng.  Reprint,  138:* 
''The  object  was  to  substitute  a  bill  of  exchange  for  a  cash  pay- 
ment as  a  mode  of  payment,  but  only  to  be  considered  so  if  the  bill 
was  duly  honored  at  maturity." 

The  law  applicable  to  the  case  is  that  where  a  negotiable  in- 
strnmcnt,  including  a  cheque  either  of  the  debtor  or  a  third  party, 
is  taken  for  an  antecedent  debt  of  the  debtor,  it  is,  unless  special 
circumstances  intervene,  only  conditional  payment,  and  that, 
unless  the  receiver  of  it  is  guilty  of  laches,  he  can,  upon  nonpay- 
ment of  the  security,  look  to  his  original  purchaser. 

What,  then,  is  the  evidence  on  the  question  of  dilig^ice  or 
laches  on  the  part  of  the  plaintiff?  The  cheqiu;  in  question  is 
dated  the  18th  October,  1917,  and  is  drawn  on  the  Dominion 
Bank,  Wingham.  The  respondent  deposited  it  to  his  credit  in  the 
Iff  B.  R.  C. 
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Bank  of  Hamilton  in  Wroxeter  on  the  same  day,  and  it  reached 
,the  branch  of  that  bank  at  AVingham  on  the  19th  October.  It  was 
noted  for  nonpayment  also  on  the  19th  and  protested  on  the  30th 
October,  1917.  The  respondent  learned  of  this  on  the  22d,  and 
at  once  called  np  the  appellant's  house.  In  his  absence  he  left  a 
message  with  tho  appellant's  wife  that  Munro's  cheque  was  pro- 
tested, and  was  told  by  her  to  go  and  see  Fells  in  Winglmin. 
Fells  was  a  partner  of  Munro.  The  reepondent  did  not  go,  but 
he  heard,  shortly  after,  from  the  appellant  by  telephone,  and  dis- 
cussed the  matter  with  him.  The  appellant  promised  to  see 
ihmro  and  communicate  witli  the  respondent,  but  did  not  do  so, 
and  the  respondent  then  went  to  see  him  without  any  result. 
No  laches  is  shown,  and  the  cheque  is  produced  from  the  respond- 
ent's eiistmly.  The  right  of  [199]  the  respondent  to  sue  the 
appellant  haa  not  been  lost,  and  Jie  is  entitled  to  .recover  the 
anioiint  sned  for. 

The  appeal  shonid  be  dismissed. 

Since  writing  tho  abo\'e,  I  have  had  tlie  advantage  of  reading 
tlic  judgment  of  my  brother  ilnclaren.  While  nnable  to  agree 
wjtt  its  conclusions,  yet,  on  account  of  his  authority  upon  ques- 
tions of  this  nature,  1  feci  I  must  venture  to  set  out  my  reasons 
notwithstanding  the  smaTi  amount  at  stake. 

I  cannot  bring  myself  to  regard  the  transaction  as  a  barter,  or 
as  the  purchase  of  a  negotiable  security.  The  cheque  was,  until 
the  moment  before  it  was  handed  over,  an  incomplete  instrument. 
noffarik  f.  Latham  £  Co.  (1878)  3  Q.  B.  D.  643,  47  L.  ,T.  Q.  B. 
X.  S.  339.  39  L.  T.  N.  S.  75,  26  Week.  Rep.  38S.  The  appellant 
was,  therefore,  not  the  holder  of  a  security  which  he  desired  to 
sell,  and  it  was  not  until  after  the  delivery  and  weighing  was 
complete,  and  the.sale  of  the  hogs  made,  that  the  cheque  became 
a  valuable  security. 

To  decide  that,  without  a  word  being  said,  the  respondent  at 
that  moment  of  time  bought  the  cheque  as  a  bill  of  exchange, 
and  lost  his  right  to  be  paid  for  the  hngs  if  Munro  had  not  enough 
monerin  the  bank,  Is  to  go  much  further  than  I  think  the  real 
fraiisflction  warrants.  It' is  a  question  of  intention,  and  there- 
fore iaf  fact,  as  is  pointed  out  in  Chalmers,  7th  ed.  p.  342. 
■  T  think  there  was  an  antecedent  debt;  for,  aa  tord  Campbell 
in  n.  R.  c.  ■.•■■■ 
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observes  in  Tunmins  v.  Gibbvis  (1832)  19  Q..B.  722,  726,  118 
Eng.  Kcprint,  273,  "in  fact  it  is  difiiouU  to  say  that  there  can 
be  any  case  in  which  the  debt  is  not  antecedent  to  the  payment. 
Even  where  the  money  is  paid  over  tho  counter  at  the  time  of  the 
sale,  there  must  be  a  momMit  of  time  during  which  the  purchaser 
ia  indebted  to  the  vendor." 

f^dell  V.  Clark,  cited  by  my  learned  brother,  relatea  to  unin- 
dorsed bilJa  and  iiotes  given  by  a  bank  two  years  before  to  a 
customer  for  the  proceeds  of  promissory  notes  for  8,000/.,  and 
the  action  was  by  the  customer's  former  partner,  asserting  lia- 
bility in  the  bank  to  pay  the  valne  in  cash  of  those  securities, 
which  proved  worthless^  It  was  properly  held  that  the  customer 
must  have  long  since  agreed  to  take  the  securities  in  the  place 
of  casli. 

The  case  of  Camtdge  v.  Allenby  was  one  of  what  were  known 
as  county  bank  notes.  Its  effect  is  set  out  in  the  following  quo- 
tation from  HaUbiiry'fl  Laws  of  England,  vol.  1,  pp.  574,  575; 
[200]  "If  a  bank  note  be  given  in  payment  for  value  received  at 
the  time,  die  payment  is  complete,  and  in  the  event  of  dishonor 
of  the  note  no  recourse  can  be  had  against  the  transferrer  either 
on  the  note  or  the  consideration  for  it  {Camidge  v.  Allenby 
(1827)  6  Barn.  &  C.  373,  108  Eng.  Reprint,  489,  9  Dowl.  &  R. 
391,  5  I..  J.  K.  B.  95,  30  Revised  Kcp.  358,  21  Eng.  Rul.  Cas. 
48),  But  a  note  given  for  a  pre-existing  debt  has  been  held  to 
be  only  payment  conditional,  on  its  being  paid  when  presented. 
A  note,  however,  must  be  presented  or  circulated  within  a  rea- 
sonable time,  otherwise,  in  the  event  of  the  bank  failing,  the  loss 
will  fall  on  the  transferee.  And  in  the  event  of  the  bank  failing, 
or  the  note  being  dishcmored,  the  transferee,  in  order  to  preserve 
his  right  aa  against  the  transferrer,  i^iust  give  him  notice  and 
offer  to  retnm  the  note."  . 

It  is  also  treated  in  the  same  way  by  Roscoe  and  by  Bylcs,  in 
the  last  editions  of  their  works,. whore  the  decision  is  limitetl  to 
bills  or  notes  payable  to  bearer.  Braniwell,  B.,  in  Guardians  of 
Lichfield  Union  v.  Greene  (1857)  1  Hurlst.  &  X.  834,  156  Eng. 
Reprint,  1459,  deals  with  it  as  if  conSned  to. bank  notes. 

In  Roscoe's  Nisi  Prius,  18th  ed,  p.  699,  this  statement  is 
made:  "If  a  bill  or  notq  payable  to  bearer  be  delivered  without 
10  B.  B.  C. 
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iutlorBemeDt,  &  distinctiou  has  been  drawn  between  the  caSea  id 
^vliich  it  has  been  given  in  exchange  for  goods  oi'  other  securities, 
sold  at  the  time,  and  thoae  in  which  it  has  been  given  in  payment 
of  a  pre-existing  debt.  The  former  transactions  amovint,  it  ia 
said,  to  a  barter  of  the  bill,  with  all  its  risks.  Fetin  v.  Harrison 
(1790)  3  T.  R.  757,  759,  100  Eng.  Reprint,  843;  Er  parte  Shut- 
fhifoHh  (1797)  3  Vcs.  Jr.  368,  30  Eag.  Reprint,  1057 ;  Caniidge 
V.  Alleiibif  (1827)  6  Bam.  &  C.  373,  381,  108  Eng.  Reprint,  489, 

9  Dowl.  &  R.  391,  5  L.  J.  K.  B.  95,  30  Revised  Rep.  358,  21  Eng. 
Rul.  Cas,  48.  But  when  the  secnrity  is  delivered  in  payment  of  a 
pi-c-cxisting  debt,  the  delivery  does  not  operate  as  payment, 
wnloss  the  transferee  makes  the  security  his  own  by  laches." 

Byles  on  Bills,  17th  ed.  p.  182,  puts  it  thus:  "If  a  bill  or  note, 
made  or  become  payable  to  bearer,  be  delivered  without  indorse- 
ment, not  in  payment  of  a  pre-existing  debt,  but  by  way  of  ex- 
change for  goods,  for  other  bills  or  notes,  or  for  money  trans- 
ferred to  the  party  delivering  the  bill  at  the  same  time,  such  a 
transaction  has  been  repeatedly  held  to  be  a  sale  of  the  bill  by 
llio. party  transfening  it,  and  a  purehaee  of  the  instrument,  with 
all  risks,  by  the  transferee." 

'So  doubt  the  statement  by  Bayley,  J.,  if  read  as  applying 
generally  to  all  negotiable  instruments,  may  bear  the  construc- 
tion [201]  given  to  it.  If  so  treated  it  would  be  inconsistent 
with  Curi-ie  V.  Misa,  supra.  But  such  a  wido  intOTpretation  was 
not  necessary  to  the  decision,  and  i  do  not  think  that  all  the 
learned  judge's  remarks  have  been  treated  by  the  text-writers  as 
authoritative,  or  as  expressing  the  judgment  of  the  court. 

Park,  J.,  at  about  the  same  time,  in  Evans  v.  ^Vhyle  (1820)  5 
Bing.  485,  488,  330  Eng.  Reprint,  1148,  3  Moore  &  P.  130,  7 
1..  .r,  C.  p.  205,  said :  "If  a  party  sells  goods,  and  takes  for  them 
a  bill  of  exchange  which  is  not  honored,  he  ia  remitted  to  his  orig- 
inal coDsiderntion." 

In  Halsbury's  Laws  of  England  the  sale  or  transfer  of  a  bill 
is  spoken  of  in  vol.  2,  pp.  521,  522,  in  this  way:  "A  transferrer 
by  delivery  is  in  effect  the  vendor  of  an  instrument  precisely  as 
he  might  be  the  vendor  of  any  other  chattel.  Bcyoml  the  actual 
[Kiiiits  in  regard  to  it  which  he  warrants  he  is  in  no  way  respon- 
sible for  the  value  of  what  be  sells.     If,  therefore,  its  value  di- 
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minishes  or  even  vanishes  altogether,  e.  g.,  tliroiigh  tlie  bailkrnptey 
<if  any  of  the  parties  to  it,  he  is  nor  bound  to  compensate  the 
transferee  for  his  consequent  loss  (Fydell  v.  Clark  (1796)  1  Esp. 
447,  448).  Where,  on  the  other  hand,  the  instrument  ia  trans- 
ferred, not  by  way  of  sale,  hnt  in  payment  of  a  debt,  the  trans- 
ferrer is  liable  on  the  eonsideration  nnless  the  inatninicnt  «as 
taken  in  absolute  satisfaction  of  the  debt.  Camidge  v,  AUenhy 
(1827)  6  Barn.  &  C.  37^,  108  Eug.  Reprint,  480,  0  Dowl.  &  K. 
3!»1,  5  L.  J.  K.  B.  05,  30  Revised  Rep.  358,  21  Eng.  Rul.  Cas. 
48." 

And  in  vol.  7,  pp.  447,  448,  the  general  rnle  ia  thns  stated: 
"A  creditor  is  not  honnd  to  accept  payment  of  a  debt  otherwise 
than  in  current  coin,  or,  in  the  ease  of  a  debt  exceeding  5/,,  in 
notes  of  the  Bank  of  England,  and  if  he  takes  a  bill,  note,  or 
cheque  in  paj'ment,  be  may  cither  accept  it  in  satisfaction  of  the 
debt,  in  which  case  he  takes  the  risk  of  its  being  dishonored,  or 
may  accept  it  as  a  conditional  pa^nnent  only,  the  effect  of  which 
is  to  suspend  his  remedies  dnring  the  currency  of  the  instni- 
nipnt.  The  presumption,  in  the  absence  of  a  clear  indication  of 
a  contrary  intention,  ia  that  payment  by  means  of  a  bill,  note,  or 
cheque  is  a  conditional  payment  only.  If  the  security  is  paid 
when  it  becomes  due,  this  is  equivalent  to  payment  of  the  original 
debt;  and  if  it  is  paid  in  part,  the  original  debt  is  discharged 
pro  tatUo.  If  the  instrument  is  dishonored,  payment  of  the 
original  debt  may  be  enforced  as  if  no  security  has  been  taken, 
unless  the  bill  has  been  negotiated  and  is  outstanding  at  the  time 
of  action  brought  in  the  hands  of  a  third  party,  in  which  case  the 
creditor's  remedy  continues  to  he  suspended." 

I  cannot  find,  in  the  evidence  in  this  case,  any  clear  indication 
that  the  cheque  of  ilunro,  when  it  became  a  completed  instru- 
ment, was,  without  a  word  being  said,  purchased  eo  instanti  by 
the  respondent,  and  prefer  to  rest  my  ooncluaion  >ipon  the  pro]>o- 
sition  aa  above  laid  down. 

Magee,  J.A.,  agreed  with  Hodgins,  J.A. 

Appeal  allowed  (Magee  and  Hodgins,  JJ.A., 
dissenting). 
19  n.  R.  o. 
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Note.— Check  of  third  person,  or  bank  draft  made  payable  to  a 
creditor  to  whom  it  is  delivered  by  the  debtor,  as  a  pay- 
ment of  the  debt. 

I.  Maiotitji  rule; 

a.  In  general,  70. 

b.  Carter's  chfck»,  70. 
e.  Bank  drafts,  77. 

d.  Effect  of  special  rh-cttmslancfS,   78. 

e.  tfeceuMty  of  diligence  on  part  of  creditor,   79. 

II,  Minority  rule,  70. 

1,  Majority  rule. 
a.  In  general. 

The  geBeral  rule  that  the  taking  of  commercial  paper  operates 
only  as  conditional  payment  unless  there  is  an  agreement  that  it 
shall  operate  as  absolute  payment  has  been  applied  where  the  cheek 
involved  was  that  of  a  third  person  and  was  made  payable  to  the 
creditor- directly.     Smilk  v.  Banl,-ers  Engineering  COi  (1914)   186 

III.  App.  115;  Maniloba  Mortg.  &  Invest.  Co.  v.  WHss  (190i)  18 
S.  D.  459,  112  Am.  St.  Kep.  799,  101  N.  W.  57,  5  Ann.  CaB.  868. 
In  Marreti  y.  Braciett  (187S)  60  Me.  524,  a  check  given  by  a  third 
person,  to  whom  a  debtor  had  sent  money  to  pay  his  debt,  to 
creditors,  was  held  not  payment,  where  the  creditors  aeknowledited 
receipt  of  check,  but  did  not  deliver  up  note  or  receipt  their  account. 
It  is  stated  in  Okie  y.  Spencer  (1837)  3  Whart.  253,  30  Am.  Dec. 
251,  that  the  check  of  a  firm  of  which  the  maker  of  a  note  is  a 
member,  giveu  to  the  holder  of  the  note,  cannot  be  considered  as 
having  been  taken  in  satisfaction  of  the  note,  nor  as  having  extin- 
guished it.  In  Olcott  V.  Rathbone  (1830)  5  Wend.  490,  the  ac- 
ceptance by  the  holder  of  a  note  of  a  check  of  a  third  party  for  a 
part  of  the  amount  of  the  note,  and  a  new  note  for  t)ie  balance,  was 
lieid  not  to  be  a  payment  of  tlie  original  note,  but  that,  npon  dislionor 
of  the  check,  an  action  might  be  maintained  on  the  original  note 
against  the  maker  to  recover  the  amount  of  the  check.  It  does  not 
appear  to  whom  the  check  was  made  payable. 

The  fact  that  the  creditor  ,gi»es  a  receipt  acknowledging  ]>ayinent 
does  not  change  the  rule.  Weaver  v.  Afeon  (1882)  69  Ga.  699; 
National  L.  Ins.  Co.  v.  Ooble  (1897)  51  Neb.  5,  70  N.  W.  503. 

But  see  MacMahon  y.  Vnited^lates  L.  Ina.  Co.  (1^04)  68  L.K.A. 
87,  63  C.  C.  A.  130,  123  Ped!  38*=,  infra. 

;       ■  b.  Caaltler'»  cHedes. 

This  rule  has  been  applied  whera  the  inatrnment  was  a  cashier's 
10  B.  R.  O.  .>    :i      I    .r 


:byCOOgle 


checlt,  and  it  has  boenheld  that  the  acceptance  of  such  a  check  /or 
e  pre-flxisting  debt  is  a  conditional,  not  an  alwolutc,  payment.  Can- 
nonsburgh  Iron  Co.  v.  Union  Nat.  Bank  (1886)  3  Sadler  (Pa.)  46, 
6  Atl.  574.  In  this  ca^e  the  maker  of  a  note  delivered  to  the  holder 
a  cashier's  check  payable  to  the  holder,  who  received  it  and  delivered 
to  the  maker  his  promissory  note.  In  holding  that  this  amounted 
to  a  conditional  payment  only,  the  court  states  that  "the  cheok  was 
taken  for  a  pre-existing  debt.  The  case  stated  does  not  aver  any 
agfRemeut  that  it  was  to  be  accepted  aa  an  absolute  payment.  The 
burden  of  proof  was  on  the  maker  of  the  note  to  overthrow  the  pro- 
Etimption  that  the  cheek  was  taken  as  a  conditional  payment.  It 
was  of  no  higher  character  than  the  note,  and  it  certainly  was  not 
money." 

It  was  held  in  Dille  v.  White  (1906)  133  Iowa,  337,  10  L.R.A. 
(N.S.)  510,  109  N.  W.  909,  that  one  receiving  cashier's  checks  to 
transfer  money  loaned  to  him  does  not  accept  the  risk  of  the  in- 
solvency of  the  bank  by  exchanging  them  for  drafta,  where  tlie  lender 
applied  for  and  thought  they  were  drafts  and  they  were  delivered 
to  the  borrower  on  the  assumption  that  they  were  Buch. 

o.  Banle  Orafta. 

And  the  rule  has  been  applied  also  in  case  of  bank  drafts,  there 
being  held  to  be  a  conditional  payment  only.  Olohe  Exp.  Co.  v. 
Taylor  (1916)  61  Colo.  430,  158  Pac,  717;  Weaver  v.  Sixon  (1882) 
69  Ga.  699;  Nntional  L.  Ins.  Co.  v.  Goble  (1897)  51  Neb.  5,  70 
N.  W.  503.  The  acceptance  by  the  seller  of  cattle  of  bank  drafts 
indorsed  to  him  by  the  bank's  teller,  to  ivhom  the  drafts  were  made 
payable,  does  not  amount  to  a  payment  of  the  purchase  price  of  t)ie 
eattiein  the  absence  of  an  express  agreement  to  that  effect.  There 
is  no  presumption  of  payment  in  such  case.  Damall  V.  Morehouse 
(1869)  36  How.  Pr.  511.  In  this  case,  when  the  drafts  were  handed 
to  the  seller,  he  requested  the  purchaser  of  the  cattle  to  put  his  name 
on  them  and  that  was  done.  The  court  states  that  if  there  is  a 
presumption  of  payment  from  the  acceptance  of  the  draft  of  the 
third  person,  the  facia  in  the  case  at  bar  rebut  the  presumption 
and  show  that  the  draft  was  not  taken  at  the  risk  of  the  vendor 
and  in  absolute  payment,  A  bank  draft  accepted  by  an  express 
agent  who  thereupon  delivered  a  bill  of  lading  with  draft  attached 
to  the  consignee  of  goods  does  not  amount  to  payment  where  the 
drawer  of  the  draft  failed  before  it  could  be  presented  for  payment. 
Globe  Eap.  Co.  v.  Taylor  (1916)  61  Colo.  430,  158  Pac.  717.  A 
draft  by  one  bank  upon  another,  payable  upon  presentation  and 
without  grace,  was  held  to  be  conditional  payment  only  of  the  original 
debt,  in  yfeddigen  t.  Boston  Elastic  Fabric  Go.  (1868)  100  Mass. 

ifl  B.  R.  a  ... 
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422,    Whether  the  draft  in  tliis  case  was  payable  to  the  creditor  is 
not  disclosed  in  the  opinion. 

See  Dille  v.  While  (1906)  133  Iowa,  327,  10  L.R,A.(N.S.)  510, 
109  N.  W.  909,  mpi-a. 

d.  Effect  of  special  tHrcumstancen. 

Tins  general  rule  has  been  conceded,  but  circunistaDces  showing 
a  contrary  intention  have  been  relied  on  in  some  cases.  In  Brings 
V.  Holmes  (1888)  118  I'a,  283,  4  Am.  St.  Rep.  597,  13  Afl.  ■-i'>'>, 
the  drawee  of  a  draft  paid  the  same  by  a  cashier's  check  payable  to 
the  holder  of  the  draft.  It  waa  conceded  by  the  drawee  that  tlie 
giving  of  a  third  person's  check  without  more  is  not  necessarily 
payment  of  the  debt  for  which  it  is  received,  and  that  in  the  aliseiice 
of  any  agreement,  express  or  implied,  the  presumption  is  that  it  is 
only  conditional  payment,  but  that  such  presnrniition  mav  be  re- 
butted by  circumstances  tending  to  show  tlie  contrary;  and  it  was 
claime<l  that  the  contrary  was  shown  by  a  course  of  dealing  between 
the  parties  in  which  the  holder  of  the'draft  in  question  had  beou  col- 
lecting drafts  against  the  drawee  for  a  number  of  years  and  had  al- 
ways received  cashiers'  cliecks;  tliat  this  course  of  dealing  haii  lieeu 
pursued  in  accordance  with  the  instruction  of  the  holder.  The  court 
held  that  under  these  circumstances  a  questwn  of  fact  was  raided 
for  the  jury.  TTpon  a  second  appeal  of  this  case  reported  in  (1889) 
131  Pa.  233,  17  Am.  St.  Rep.  804.  18  Att.  928,  the  court  affirmed 
a  judgment  for  tiic  plaintiff  upon  the  verdict  of  the  jury  that  the 
check  was  accepted,  not  as  absolute  but  as  conditional  payment  of 
the  draft.  Upon  the  second  appeal  the  court  states  that  "nothing 
is  better  settled  than  that,  in  the  absence  of  any  special  a^ix'cuiouC 
to  the  contrary,  the  mere  acceptance  by  a  creditor  from  his  debtor 
of  the  note  or  ^eck  of  a  third  iterson  to  the  creditor's  order  for  a 
pre-existing  indebtedness  is  not  absolute  but  merely  couditioual 
payment,  defeasible  on  the  disliouor  or  nonpayment  of  the  note  or 
check,  and  iu  tliat  event  the  delator  remains  liable  for  his  originul 
debt."'  From  the  rei)ort  of  the  case  of  Campbeti  v.  Heaslip  (18H8) 
6  Manitoba  L.  H.  64,  it  is  not  clear  whether  the  check  ot.  n  third 
person  was  payable  directly  to  the  creditor.  Upon  the  ditijionor  of 
the  clicck,  the  amount  thereof  waa  chargefl  back  to  the  debtor,  who 
made  no  objection  thereto,  and  it  was  held  that  the  conduct  of  the 
party  showed  that  the  check  had  not  been  received  as  payinent. 

A  cheek  of  a  third  person,  made  payable  to  a  purchaser  of  real 
estate  and  indorsed  to  the  broker  by  him,  was  held  to  l>e  payment  of 
the  broker's  commisaion  so  as  to  preclude  an  action  against  the 
vendor  upon  dislionor  of  the  check,  where  upon  the  closing  of  the 
sale  the  vendor  was  advised  that  the  broker  had  applied  the  cheek 
Fleiachman  v.  Bishop  ^1919)  174  N.  Y.  Supp.  142. 
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e.  yeoeaaity  of  dUtgcnce  on  part  of  creditor. 

The  creditor  must  use  due  diligence  in  collecting  the  check;  faihire 
to  do  so  makes  the  payment  nbsoluto.  It  has  been  held  that  the 
acceptance  of  a  clieck  of  a  third  party  implies  an  undertaking  of 
due  diligence  in  presenting  the  check  for  pa\Tnent,  and  that,  in  case 
of  loss  through  want  of  due  diligence,  such  acceptance  will  be  held 
to  operate  as  payment.  Kraefsrh  v.  Chicago  (1916)  198  111.  App. 
39.5.  In  this  case  the  failure  of  a  city  to  collect  a  cheek  on  a  bank 
in  the  city  tor  atiout  three  weeks  was  held  to  make  tlie  acceptance  of 
the  check  operate  aa  payment.  The  cheek  in  this  case  was  s 
caJiliier's  check  and  made  payable  to  the  city  collector  in  payment  of 
a  saloon  license.  In  KHpalrkk  v.  Home  Ttldg.  &  L.  Asxo.  (tSSfi) 
119  Pa.  30,  12  Atl.  754.  it  is  stated  to  be  "well  settled  that  in  the 
absence  of  an  agreement  fo  the  contrary  a  cheek  or  promissory  note 
of  either  the  debtor  or  a  third  person,  received  for  a  debt,  is  merely 
conditioual  payment,  that  is,  satisfaction  of  the  debt  if  and  whoii 
paid.^'  It  is  held  in  this  case  that  the  acceptance  of  such  a  check 
implies  an  undertaking  of  diligence  in  presenting  it  for  payment, 
that  the  holding  of  the  check  for  three  months  is  not  due  diligence. 
and  the  loss  falls  on  the  creditor.  The  holding  by  the  creditor  of  a 
check  from  the  fourth  until  the  ninth  day  of  tlie  month  before  pre- 
senting it  for  payment  is  such  negligence  as  in  law  converts  the 
provisional  payment  into  an  absolute  one.  Manitoba  Morig.  &  Invest. 
Co.  V.  Weiss  (1904)  18  S.  D.  459,  113  Am.  St.  Rep.  709,  101  N.  W. 
37,  3  Ann,  Caa.  868.  That  the  creditor  is  under  no  obligation  to 
receive  the  check  of  a  third  person  payable  to  his  own  order  is  held 
in  Cvrtis  &  Co.  Mfg.  Co.  v.  Douf/lass  (1890)  79  Tex.  167,  15  S. 
W.  154,  but  it  was  further  held  there  that  if  he  docs  receive  it,  lie 
is  under  obligation  to  use  diligence  to  collect  it.  His  failure  to  use 
Buch  diligence  converts  the  provisional  paiTuent  into  an  absolute 
one.  Payment  was  held  to  be  absolute  in  .%wyer  v.  Thomas  (1890) 
18  Ont.  App.  Rep.  139,  where  the  creditor,  instead  of  notif;-ing  the 
debtor  upon  the  dishonor  of  the  check,  entered  into  correspondence 
with  the  drawers  of  the  check,  promising  to  hold  it  over  for  a  short 
time,  and  waited  a  week  before  writing  to  their  debtor.  The  check 
involved  in  this  case  was  one  issued  by  a  private  banker.  The  reten- 
tion by  the  payee  of  a  note  of  a  draft  sent  in  payment  of  the  note 
for  over  six  months,  without  refusing  to  accept  it  as  payment,  wa.s 
held  to  amount  to  payment  in  Conde  v.  Dretsam  Gold  Min.  £  Mill. 
Co.  (1906)  3  Cal.  App.  583,  86  Pae.  825,  but  in  this  case  the  draft 

W8B  good. 

It.  Minorlti/  rule. 

There  is  some  support  for  the  theory  that  there  is  a  presumption 
lO  B.  lU  C. 
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of  payment  fronV  the  receipt  of  the  ehecftf  df  &  third  person  or  a 
bank  draft  payable  directly  to  the  creditor ;  at  least  in  several  cases 
it  has  been  held  upon  the  facts  that  there  is  such  a  presumption. 
Thua,  where  the  purchaser  of  a  bill  of  goods  directed  the  seller  ia 
send  his  bill  to  a  third  person,  who  the  purchaser  said  would  settle 
it,  and  directed  the  seller  also  to  send  to  such  third  person  a  note 
which  the  seller  held  against  the  purchaser,  and  the  seller  went  to 
the  liiird  person  and,  instead  of  getting  the  money,  took  his  ehcck 
payable  five  days  after  it  was  aetuiilly  gi\en,  and  forwarded  the 
goods  ordered,  giving  to  the  third  person  a  receipt  in  fidl  for  the 
goods  and  delivering  up  to  him  the  note,  and  sending  to  the  pur- 
cliaser  the  receipt  to  the  bill,  there  ^ras  held  to  be  a  payment  which 
precluded  the  seller  from  recovering  tlio  price  of  the  goods  and  also 
from  recovurin<r  the  amount  of  the  note  f roni  the  purchaser.  IWi  ife  v, 
Howard  ( 1847)  1  .Sa'ndf.  81.  The  court  states  that  the  giving  of  the 
note  of  a  third  person  is  different  as  to  its  effect  as  payment  from  that 
of  a  party  giving  his  own  note  or  check,  or  the  note  or  check  of  his 
agent,  and  taking  a  receipt  in  full;  that  in  case  of  the  party'^own 
check  the  payee,  upon  its  dishonor,  can  go  back  to  the  original  con- 
sideration. And  it  has  been  hold  that  the  acceptance  of  a  bank  draft 
for  a  contemporaneous  debt  raises  a  presumption  that  it  was  taken  in 
payment,  in  the  absence  of  an  agreement  to  the  contrary;  the  burden 
is  on  the  payee  of  such  a  draft  to  show  a  contrary  agreement  if  ho 
takes  the  position  that  there  was  no  payment,  Ila2l  v.  Strveus 
(lSti9)  lie  N,  Y.  201,  5  L.R.A.  802,  22  N.  E.  374.  In  this  c&^g 
the  vendor  of  cattle  accepted  a  bank  draft  payable  to  his  own  order 
for. the  precise  amount  due  him  upon  the  delivery  of  the  cattle. 
Hnbsefjuently,  upon  the  dishonor  of  the  draft,  he  brought  suit  against 
the  vendee,  claiming  that  the  draft  was  not  accepted  in  payment. 
i'he  court  states  that  the  answer  to  the  question  wlietlier  or  not  the 
draft  was  accepted  in  payment  "depends  upon  whether  the  draft  was 
taken  for  a  present  or  a  precedent  debt.  If  it  was  for  the  former 
the  presumption  is  that  it  was  agreed  to  be  taken  in  payment,  f^d 
the  burden  of  proving  the  contrary  rested  upon  the  plaintiff;  while 
i<  it  was  for  the  latter,  the  presumption  is  that  it  was  not  taken  as 
payment,  and  the  onus  of  establishing  that  it  was  so  taken  rested 
upon  the  defendants."  The  court  holds  that  the  draft  was  accepted 
upon  a  contejnporaneouE  debt,  and  that  the  presumption,  therefore, 
was  that  tlie  vendor  accepted  tlie  draft  in  payment  and  satisfaction 
of  his  demand  for  the  cattle,  and  holds  that  there  was  no  evidence 
of  any  intention  to  accept  the  draft  for  any  purpose  other  than  that 
of  payment. 

In  the  case  of  a  bank  draft  sent  in-  paypient  of  an  insurance  pol- 
icy, according  to  the  request  of  the  insurance  company's  agent,  it  has 
been  held  that  the  acceptance  of  the  draft  amounted  to  a  pajnieht, 
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although. tliedraft.was  siibscqiicnilv  ilishonorcfl- '  3fw/«flJ  L.  Ins.  Co, 
V.  ChaUauooga  Sav.  Bani:  (101S)"4'?  Okla.  748,  L.R.A:1916A,  669, 
150  Pac.  190.  The  court  in  this  case,  however,  makes  a  distinction 
between  a  life  insurance  premium  and  a  debt,  holding  tliat  the  annual 
premium  Etipulated  for  in  a  life  insurance  policy  is  not  a  debt,  and 
that  the  strict  rule  governing  the  payment  of  debts  by  check  or 
Snft  does  not  control  the  payment  of  s«ch  premium. 

And  in  MacMahon  v.  United  States  L.  Ins.  Co,  (1904)  68  L.n.A. 
87,  63  a.  C.  A.  130,  1«8  Fed.  388,  the  sending  of  the  renewal  receipt 
by  an  inaurance  compaujf  upon  receiving  a  bank  draft  to  its  order 
for  the  premium,  which  was  sent  according  to  its  direction  after 
inquiry  as  to  remittance  by  the  insured,  was  held  to  constitute  a  re- 
newal of  the  insurance  for  another  period  which  coilld  not  be  repu- 
diated by  the  insurer  upon  the  dishonor  of  the  draft  because  of  fail- 
ure of  the  drawer  after  tlie  draft  had  been  received  by  it.  In  this 
case,  alao,  a  distinction  is  made  between  a  debt  and  a  life  insurance 
premium. 

And  see  the  reported  case,  McGly.vn  v.  IXastie,  ante,  63. 

W.  A.  E. 
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JEFFERSON  v.  PA8KELL. 

(1916)  1  K.  B,  67. 
Alao  Reported  in  85  L.  J.  K.  B.  N.  S,  308,  113  L.  T.  N.  S.  1189,  32  Times  L. 


Marriage  —  Breach  of  promise — nines*  of  plaintiff  at  date  fljted  for 
marriage  —  Onus  of  proving  flliteae  to  marry  within  a  reaaotutble 
time  ajtenoarda. 

Where  the  plaintilT  in  an  action  for  breach  of  promise  of  marriage 
was  admittedly  tn  euch  a  atiite  of  health  on  the  date  fixed  for  the 
wedding  as  to  be  uiidt  to  rairry,  aiul  was  therefore  not  ready  at  that 
date  to  marry  the  defendant,  tJie  onue  lies  upon  the  plaintiff  of  proving 
that  she  was  ready,  that  is  to  say,  fit,  to  mnrry  the  defendant  within  a 
reasonable  time  thereafter;  but  slight  evidence  is  sufficient  to  difi- 
eharge  this  odub. 
—  Belief  In  unfUn^n  a»  defetiae. 

The  fact  that  the  defendant  honestly  and  on  reasonable  grounds 
Leiieved  that  the  plaintiff  was  unfit  for  marriage  is  no  defense  to 
an  action  for  breach  of  promise  of  marriage,  if  the  plaintiff  was  not  lit 
"  fact  unfit. 

The  question  whether  and  in  what  cvrcumstances  illness   la  a  valid 
excuse  for  refusal  to  marry  discussed. 
SO  B.  R.  C.  • 
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ObservftUMU  oa  BaU  v.  Wright  (tB58)  El.  Bl.  t  EX.  T46,  TSS,  1£0 
Eng.  Reprint,  688,  20  L.  J.  Q.  B.  N.  S.  43,  6  Jar.  N.  S.  103,  1  I..  T.  N. 
a  230,  8  W«k.  Rep.  160,  bj  MiUlimore,  LJ. 

(October  29,  1816.) 

Applicatioit  for  judgment  or  a  new  trial  in  an  action  tried  be- 
fore Braj,  J.,  and  a  special  jory. 

The  action  was  brought  by  the  plaintiff,  Miss  Lillian  Ida  Jef- 
ferson, against  the  defendant,  Ernest  C,  Faskell,  to  recover  dam- 
ages for  breach  of  promise  of  marriage. 

The  statement  of  claim  was  as  follows: 

"1,  On  the  31st  of  July,  1912,  the  defendant  verbally  prom- 
ised to  marry  the  plaintiff  nnthin  a  reasonable  time. 

"2.  On  or  about  the  7th  day  of  March,  1913,  the  defendant 
verbally  promised  to  marry  the  plaintiff  on  the  28th  of  March, 
1913,  or  alternatively  within  a  reasonable  time  thereafter,  and  on 
the  14th  day  of  Mareh,  1913,  the  plaintiff  verbally  consented 
that  the  date  of  the  said  marriage  should  be  postponed  until  the 
'2d  of  April,  1913,  and  on  or  about  the  18th  of  March,  1913,  the 
plaintiff  verbally  consented  that  the  date  of  the  said  marriago 
should  be  postponed  nutil  the  Dth  of  April,  1913. 

[58]  "3.  In  breach  of  his  said  promise  the  defendant  refused 
and  neglected  to  marry  the  plaintiff  ou  ttie  28th  March,  1913,  or 
within  a  reasonable  time  thereafter,  and  by  letter  dated  the  12th 
September,  1913,  written  by  his  solicitors  and  agents,  has  wholly 
refused  to  mnrry  the  plaintiiT." 

The  dtft'iise  (so  far  as  niiilerial)  was  as  follows: 

"1.  TLc  defendant  denies  that  on  the  31at  July,  1912,  ho 
proniisoil  ro  mnri-y  the  plaintiff.  The  defendant  promised  ou  tho 
9th  N'inciiilier,  I'.lJiJ,  to  marry  the  plaintiff,  and  not  pi-eviously. 

"u.  lieforc  the  date  fisod  for  the  said  intended  marriage  as 
above  Kicutioued"  (April  0, 1913),  "namely,  mi  or  al>oiit  (he  27th 
Alan-h,  1913,  tho  defendant  for  the  first  tiuK-  discovered,  aa  the 
fact  wa^,  that  during  the  month  of  March,  1913'(the  defendant 
oaimot  give  the  exact  date),  the  plaintiff  hail  contracted  the  dis- 
ease of  tuberculosis.  At  the  said  dale  the  jilainliff  was  so  ill  from 
the  said  disease  that  she  was  not  able  to  l)0  iijiii'ried,  and  was 
about  the  said  date  verbally  advised  by  her  medieal  advisers  that 
10  B.  R.  C. 
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ahc  could  not  marry.  .  .  .  The  plaintiff  continued  to  suffer 
from  the  said  diaease  from  tlie  27tli  March,  1918  (or  there- 
abouts), iiDtil  the  commencemcut  of  this  action, 

"4.  By  reaiHiu  of  the  facts  mentioned  in  paragraph  3  hereof 
the  defendant  became  entitled  to  and  did  by  letter  from  his  solici- 
tor tD  the  plaintiff's  father  on  her  behalf,  dated  the  14th  April, 
1913,  validly  rescind  the  said  contract  of  marriage,  and  there- 
after ceased  to  be  bound  to  marry  the  plaintiff. 

"5.  Further  or  alternatively  by  reason  of  the  facts  mentioued 
iu  para^aph  3  hereof  the  plaintiff  was  never  ready  and  wilting 
to  marry  the  defendant." 

At  the  trial  the  defendant  obtained  leave  to  raise  by  way  of 
nmcndnient  a  fiuthcr  defense  that  he  honestly  and  ou  reasonable 
grounds  believed  the  plaintiff  to  be  in  such  a  condition  as  to  be 
unfit  for  marriage. 

The  following  statement  of  the  facts  is  taken  from  tlie  jndg- 
tuent  of  Swinfcn  Eady,  L.J. : 

■'The  plaintiff  was  twenty-two  years  of  age  on  September  17, 
1012,  and  is  the  daughter  of  the  late  Robert  Louis  Jefferson,  who 
was  engaged  in  the  motor  trade.  The  defendant  was  then  thirty- 
nine  years  of  age,  and  is  engaged  iu  the  cycle  trade.  There  is  no 
[69]  dispute  about  the  promise  to  marry,  although  the  parties  are 
not  entirely  agreed  as  to  when  it  was  made,  but  at  all  events  by 
Kovember,  1912,  there  was  a  mutual  engagement  to  marry. 

"In  Alarch,  1913,  a  house  had  been  taken  as  a  home  for  the 

.   parties  when  married,  the  marriage  license  ha*^  been  obtained, 

the  wedding  ring  bought,  the  date  of  the  marriage  fixed  for  April 

9,  and  an-angements  made  for  the  ceremony  to  be  performed  on 

that  day. 

'•'On  iiarch  27,  however,  the  plaintiff  was  taken  ill ;  she  as- 
cribed her  illness  to  the  effects  of  a  chill ;  she  was  seen  on  that 
day  by  Br.  Jones  (who  was  away  and  unable  to  be  called  at  the 
trial);  a  further  opinion  was  considered  desirable,  and  she  was 
seen  the  next  day  by  Dr.  Douglas  Stanley,  of  Birmingham,  a 
medical  man  of  experience  and  authority  on  diseases  of  the  chest ; 
he  was  called  at  the  trial  and  stated  that  the  plaintiff  had  marked 
Bigns  of  pleurisy,  and  that  her  whole  condition  was  tuberculous ; 
that  he  told  the  plaintiff  she  was  suffering  from  pleurisy,  not 
!•  B.  R.  C. 
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wishiiip  toalflrm  her;  but  lie  formed  a  very  clear  opinion  that  she 
was  suffering  from  tubcfciiiosis,  and  so  informed  the  defendant, 
wlio  liad  accompanied  her  to  see  the  physician, 

"In  any  case,  her  condition  was  such  that  the  marriage  conld 
not  take  place  on  April' 9, 

*  "The  plaintiff,  after  a  short  Interval,  niimely,  on  April  8, 
entered  a  sanatorium  known  as  the  Noidrach-on-Mcndip  Insti- 
tute, where  her  sister  Haidee,  who  was  admittedly  suffering  from 
consumption,  was  already'  a  patient.  The  defendant  paid- to  the 
plaintiff's  mother  a  sum  of  100?.  toward  expenses  at  the  institnfe 
and  liahilities  incurred  for  things  purchased  hv  the  plaintiff  with 
a  view  to  the  marriage,  and  offered  to  find  more  money  when  that 
sum  was  exhausted.  Disputes,  however,  arose  between  the  plain- 
tiff's father  and  the  defendant,  as  to  which  the  defendant  con- 
sulted his  solicitor,  and  on  April  14,  1913,  the  defendant's  solici- 
tor wrote  to  the  plaintiff's  father  a  letter  in  which  (after  dealing 
with  the  disputes)  the  following  passage  occnrs:  'Mr.  Paskell 
instructs  me  to  say  that  he  is  still  willing  to  do  what  he  can  for 
your  daughter,  hut  thinks  it  only  right  to  at  once  inform  yon  that 
after  "earnest  consideration  he  cannot  in  the  present  state  of 
your  daughter's  health  contemplate  proceeding  with  the  projected 
marriage,'  This  letter  did  not  come  to  the  knowledge  of  the 
plaintiff  until  after  s'he  had  been  in  the  [60]  sanatorium  about 
five  weeks;  that  is  to  say,  towards  the  middle  of  Slay.  The 
plaintiff  rcraafned  at  the  institute  until  May  24,  when  on  ac- 
count of  expense  both  the  plainiiff  and  Haidee  were  removed  by 
their  parents  and  taken  to  Weston-super-Mare.  IFaidee  ulti- 
mately died  there  from  consumption,  hut  the  plaintiff  rapidly 
improved  in  health.  She  increased  in  weight,  took  much  exer- 
cise, was  able  to  dispense  with  any  medical  attendance,  and  he- 
came  apparently  quite  well. 

"Shortly  before  the  plaintiff  left  the  inKtitiite  the  defendant 
went  to  America  on  business,  and  did  not  return  until  July.  He 
saw  the  plaintiff  at  the  end  cf  July,  and  then  quite  definitely 
refused  to  marry  her. 

"The  plaintiff  was  examined  professionally  by  Dr.  Fli^  at 
Weston-supcr-'Mare  on  August  12,  1913,  when  he  gave  a  cer- 
tificate in  the  following  form,  which  he  said  was  true  and  accu- 
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rate:  1  b«ve  tliie  day  examined  Misa  LiUian  Ida  Jefferson,  aged  . 
23,  height  6  ft.  3  in.,  weight  9st.  61ti8.,  a  well-formed  and  well- 
developed  yoiiiig  woman  with  a  natural  healthy  color,  and  am  of 
opinion  that  she  is  in  good  health/ 

"On  September  4  the  plaintiff's  solicitori  wrote,  saying:  'We 
feel  sure  you  will  agree  that  as  our  client  has  fully  recovered 
from  her  illness  she  is  entitled  to  know  exactly  where  she  stands 
and  what  your  client's  intentions  arej'  and  in  reply  the  defend- 
ant's solicitor  wrote  on  September  12  that  notwithstanding  the 
defendant's  great  affection  for  the  plaintiff  the  contemplated 
marriage  could  not  now  take  place,  and  added:  'It  is  a  most  im- 
fortiinnte  result,  but  it  is  dictated  by  the  responsible  advice  which 
my  client  has  received  as  to  your  client's  condition  of  health  and 
the  family  history  on  both  sid^.' 

"The  writ  was  thereupon  issued  on  September  33,  1913,  and 
the- action  was  tried  by  Bray,  J.,  and  a  special  jury  in  Novem- 
ber, 1914,  when  certain  questions  were  left  to  the  jury,  .whieli 
with  the  answers  thereto  were  as  follows: 

"1.  Was  the  plaintiff  suffering  from  tuberculosis  (a)  between 
the  28th  dny  of  March  and  the  15th  day  ofApril,  1913?— 
Answer:  The  evidence  the  jury  have  heard  is  not  sufficiont  to 
satisfy  thenj  that  the  plaintiff-  was  suffering  from  tuhcrcnlosis 
between  the  28th  March  and  15th  April,  (b)  On  the  12th  Sep- 
tember, 1913! — Answer;    No. 

[61]  "2.  Was  the  plaintiff  on  the  12th  day  of  September  in 
fluch  a  condition  as  to  be  unfit  for  marriage  within  a  reasonable 
time  after  that  day! — Answer:    No. 

"3.  Did  the  defendant  on  the  said  day  honestly  and,  on  rea- 
sonable grounds  believe  her  to  be  in  such  a  condition  as  to  be  unfit 
for  marriage  within  a  reasonable  time  after  the  said  12th  day  of 
September  ? — Answer :    No. 

"i.  Did  he  refuse  to  marry  bet  on  ^tat  ground? — Answer: 
No. 

"5.  What  damages  do  you  find  ? — 500/."     ■ 

The  learned  judge  gave  judgment  for  the  plaintiff  for  500Z. 

The  defendant  appealed,  and  asked  for  judgment,  or.  in  the 
alternative  for  -a  new  trial,  upon  the.  grounds -qf  misdirection  and 
that  the  verdict  was  against  the  weight  of  the  evideuce..    The 
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passages  in  the  learned  judge's  summing  up  to  the  jury  which 
were  relied  npon  as  being  a  misdirection  were  the  following: 

The  learned  judge  at  the  commencement  of  his  summing  up  to 
the  jury  said:  "The  promise  is  admitted,  and  of  oourse  it  is 
perfectly  clear  that  there  was  a  promise.  It  is  also  quite  clear 
that  there  was  a  refusal  to  marry.  The  defendant  seta  up,  and 
it  is  for  bim  to  prove  his  case,  that  by  reason  of  certain  circum- 
stances he  was  justified  in  refusing  to  marry,  and  therefore  there 
was  no  breach  of  contract.  He  says  that  the  lady's  health  was 
such  that  she  was  unfit  to  be  married,  and  there  is  no  doubt  that 
if  it  be  proved'that  her  health  was  in  fact  in  such  a  condition  that 
she  could  not  be  married  within  a  reasonable  time,  the  defendant 
would  he  entitled  to  refuse  to  marry  her,"  Later,  after  having 
commented  on  the  evidence,  the  learned  judge  said :  "Xow  I  must 
say  something  about  the  particular  issues  which  you  have  tj> 
decide.  Was  the  plaintiff  suffering  from  tuberculosis  (n)  be- 
tween March  28  and  April  15;  (b)  on  September  12, 1913  i  The 
first  part  I  have  asked  at  the  request  of  the  defendiint's  ooiinscl, 
but  to  my  mind  the  material  question  is  on  September  12,  bivjiuse 
that  is  when  th6  breach,  if  there  was  a  breach,  took  place.  Vou 
have  heard  the  evidence  of  the  doctors.  I  nmst  tell  you  with 
regard  to  this  that  the  onus  of  proof  is  on  tlie  defendant.  He 
has  to  prove  this,  and  therefore  if  the  evidence  leaves  you  in  doiibt 
as  to  whether  she  was  suffering  or  not  you  must  say,  'No,'  or  if 
you  lifee  to  put  it  in  this  way,  'We  are  not  satisfied,'  you  cau 
put  it  in  that  way ;  but  the  plaintiff  is  entitled  [62]  to  have  yoni- 
verdict  upon  that  point  in  her  favor  unless  tlic  defendant  has 
satisfied  you  of  what  he  alleges;  namely,  that  she  was  suffering 
from  tuberculosis."  And  further  on  he  said:  "The  next  ques- 
tion is  this:  Was  the  plaintiff  on  September  12  in  such  a  condi- 
tion as  to  he  nnfit  for  marriage  within  a  reasonable  time  after 
that  day?  There  again  it  is  for  the  defendant  to  satisfy  you 
that  she  was  unfit  to  be  married  within  a  reasonable  time  after 
that  day.  Of  conrse  that  depends  to  a  great  extent  u|)on  the  view 
you  take  as  to  wheth^  she  was  suffering  from  tuberouloais.  Of 
course,  if  you  thought  she  was  substantially  suffering  from 
tuberculosis  on  September  12,  then  you  would  probably  think  that 
she  was  unfit  for  marriage." 
10  B.  n.  r. 
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McCall.  K.C.,  and  H.  St.  J.  Field,  for  the  defciKlant.  Upon 
the  evidence  the  jtn-y  could  ohIv  answtr  the  questions  left  to  tliem 
in  the  defendant's  favor.  At  the  least  their  findings  were  against 
the  weight  of  the  evidence.  If,  as  the  evidence  siiowcd,  the  plain- - 
tiff  was  suffering  from  tuherciilosis,  the  defonilant  was  entitled 
on  that  ground  to  refuse,  which  he  did  by  the  letter  of  April  14, 
to  perform  his  promise  to  marry.  Atchinson  v.  Baker  (1706) 
Peake,  N.  P.  Add.  Ca.s.  103,  at  p.  104;  UdiMl  y.  Huslm's  Trm- 
feea  [1907]  S.  C.  154.  In  Hall  v.  Wright  (18.-.8)  Kl.  BI.  k  El. 
746,  765,  120  Eng.  Reprint,  688,  29  L.  J.  Q.  H.  \.  S.  43,  6 
Jur.  N.  S.  193,  1  L.  T.  N.  S.  230,  8  Week.  Kep.  IfiO,  it  was 
decided  that  bodily  illness  of  the  defendant  snpervening  after  the 
i.ontract,  which  rendered  him  unfit  to  marry,  w/as  no  answer  to 
an  action  by  the  other  pai-ty  for  breach  of  promise  of  marriage. 
In  that  case  the  defendant  pleaded  hia  own  i)lne^!i  ns  an  excuse 
for  not  marrying,  but  the  plaintiff  was  willing  io  inarry  him 
and  insisted  upon  his  carrying  out  hia  promise.  In  the  present 
case  the  defendant  does  not  set  np  his  own  illness,  but  iht  illness 
of  the  plaintiff.  Moreover,  if  that  ease  is  to  be  taken  as  laying 
down  a  general  rule  that  illness  of  one  of  the  parties  is  no  excuse 
for  the  refusal  by  the  other  party  to  marry,  it  onglit  not  to  be 
followed.  Both  in  the  Court  of  Queen's  Bench  and  in  the 
Exchequer  Chamber  there  was  a  great  difference  of  opinion,  six 
judges  against  five,  and  the  decision  was  not  approved  in  lAdihU 
V.  Easion's  Trustees,  au/H-a,  in  the  Court  of  Session,  nor  in  ihc 
American  case  of  Allen  v.  Baker  (1882)  86  N.  0.  91,  41  Am. 
Rep.  444.  [Harrison  v.  Tmnani  (1856)  21  Beav.  482,  52  Eng. 
Reprint,  945,  waa  also  referred  to,] 

[63]  Next,  the  defendant  is  entitled  to  a  new  trial  on  the 
ground  of  misdirection.  The  plaintiff's  illness  admittedly  ren- 
dered her  unfit  to  marry  on  April  9.  The  onus  was  then  cast  upon 
the  plaintiff  of  showing  that  she  had  so  recovered  from  her  illness 
as  to  be  fit  te  marry  within  a  reasonable  time  after  that  date. 
She  had  to  prove  that  she  was  ready  and  willing  to  marry  on  April 
9  or  within  a  reasonable  time  afterwards.  Admittedly  she  waa 
not  ready  to  marry  on  that  date,  as  she  waa  not  fit  to  marry 
.then,  and  it  lay  upon  her  to  prove  that  she  was  ready,  that  is,  fit, 
to  marry  within  a  reasonable  time  after  that  date.  The  learned 
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judge  misdirected  the  jury  in  (greeting  them  that  it  waa  f or  the 
dpfcndant  to  prove  that  she,  was  unfit  to  marry  withiu  a  reason- 
able time,  and  that  if  the  jury  were  not  eatieficd  of  this  they 
~  ought  to  find  for  the  plaintiff.  Tins  was  a  misdirection  on  a 
material  point,  which  may  have  led  the  jury  to  find  for  the  plain- 
tiff, and  therefore  there  ought  to  be  a  new  trial.  [They  also 
contended  that  the  learned  judge  misdirected  the  jury  in  tellinjj 
them  that  the  breach  took-place  ou  September  12 — the  date  most 
favorable  to  the  plaintiff's  case— instead  of  leaving  it  to  them  to 
say  whether  the  refusal  to  marry  took- place  on  April  15,  when 
the  defendant's  solicitor'a  letter  of  April  14  to  the  plaintiff's 
father  was  received^,  or  in  May,  when  that  letter  was  communi- 
cated to  the  pJaiutiff,  or  on  some  other  date.] 

Further,  the  evidence  shows  th^t  the  defendant  bad  a  reason- 
able belief  that  the  plaintiff  was  suffering  from  tuberculosis  at 
the  date  whoa  he  refused  to  carry  out  his  promise  to  marry,  and 
that  is  an  answer  to  the  action.  The  defendant  was  informed  by 
the  specialist  who  examined  the  plaintiff  on  March  28,  1913, 
that  she  was  suffering  from  tuberculosis,  and  the  other  doctwa 
confirmed  that  opinion.  The  defendant  was  entitled  to  act  upon 
the  scientific  opinion  of  the  medical  men,  and  tlie  conduct  of  the 
plaintiff  herself  confirmed  their  view.  The  principle  of  Bloomer 
V.  Bernstein  (1874)  L.  R.  9  C.  P.  588,  43  L.  J.  C.  P.  X.  S.  375, 
31  L.  T.  X.  S.  306,  23  Week.  Eep.  238;  Morgan  v.  Bain  (1874) 
L,  R.  10  C.  P.  15,  44  1.  J.  C.  P.  N.  S.  47,  31  L,  T.  2s.  S.  616, 
23  Week.  Rep.  239,  tindFoulkes  v.  Sellway  (1800)  3  Esp.  236, 
applies.  There  was  no  evidence  upon  which  the  jury  were  enti- 
tled to  answer  questions  3  and  4  as  tliey  did, 

Marshall-Hall,  KC,  and  H.  Maddocks,  for  the  plaintiff, 
were  not  called  upon  on  the  question  of  reasonable  belief.  There 
was  no  [64]  misdirection  by  the  learned  judge.  The  burden  of 
proving  that  the  plaintiff  was  not  fit  to  marry  within  a  reasonably 
time  after  April  9,  the  date  fixed  for  the  marriage,  }ay  on  the  de- 
fendant. The  contract  was  that  the  defendant  would  marry  the 
plaintiff  within  a  reasonable  time.  The  date  fixed  for  the  mar- 
riage was  April  9,  bnt  that  date  was  no  part  of  the  contract  to 
marry.  The  promise,  w«3  a  j^enpral  one,-^to  marry  within  a  rea- 
sonable time.    The  defendant  set  up  the  d^fen^e  that  the  plain- 
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tiff  was  siilfering  from  tubereuloeis  in  MarcA,  1913,  and  lio  had 
to  prove  it.  Kg  failed  to  do  so.  No  doubt  the  phiiiltiff  was  not 
fit  to  inaiTT  on  April  9,  owing  to  a  tompftraiy  illnesfi,  hut  that 
(Joes  not  affect  her  Teadiness  and  wilHngness  to  niBrry.  ''Ready" 
mpans  ready  to  marry  -within  a  rcasotnable  time,  and  the  plaintiff 
was  always  ready  in  that  sense.  Soptemher  12  wsp  taken  to  be  a 
reasonable  time,  and  the  defendant  broke  his  promise  then.  The- 
performance  of  the  contract  was  merely  suspended  during  her 
illness,  and  the  plaintiff  was  ready  and  willing  to  marry  in  Sep- 
tember. The  caso  was  fought  at  tlie  trial  upon  the  footing  that 
the  breach  took  place  on  September  13.  The  onus  was  on  him  to 
show  that  she  had  not  recovered  from  her  illness  within  a  reason- 
■able  time  aft«r  April  0.  The  leariied  judge,  therefore.  piopeVly 
directed  the  jnty  upon  this  point.  Even  if  the  on*is  was  on  the 
plaintiff  of  lowing  that  she  was  fit  to  marry  icithin  a  reason- 
able time,  she  disdiarged  that  onus.  The  medical  evidence 
showed  that  she  had  recovered  from  her  illness  on  August  12. 
Therefore,  even  if  there  was  a  technical  misdirection,  no  sub- 
stantial wrong  or  miscarriage  was' occasioned  thereby,  And  the 
court  will  not  order  a  new  trial.    Order  xxxix.,  r,  6. 

Next,  the  illness  of  the  plaintiff  is  not  a  sufficient  excuse  for 
the  defendant  refusing  to  carry  out  hia  promise  to  marry.  The 
contract  to  marry  is  a  contract  to  enter  into  tho  state  of  mafri- 
mony,  and  if  the  plaintiff  is  able  to  go  through  the  ceremony  of 
marriage  the  illness  of  tlie  plaintiff  is  no  excuse.  Lord  Camp- 
bell, Oh.  J.,  in  Hall  v.  Wiight  (1858)  El.  Bl.  &  Eli  at  p.  761, 
120  Eng.  Eeprint,  694,  29  L.  J.  Q.  B.  N.  S.  43,  6  Jur.  N.  S.  193, 
1  L.  T.  K.  S.  230,  8  Week.  Rep.  160,  disapproved  of  the  olwr- 
ration  of  Lord  Kenyon,  Ob.  J.,  in  Atchirison  v.  Baker  (1796) 
Peake,  N.  P.  Add.  Cas.  103,  at  p.  104,  and  said :  "As  yet  there 
has  been  no  decision  that  for  anything  supervening  after  the  con- 
tract to  marry,  unfitting  either  party  fully  to  perform  the  duties 
of  the  married  state,  the  party  bo  unfitted  may  treat  the  contract 
as  dissolved,  the  other  atill  desiring  {65]  that  the  marriage 
ceremony  should  be  p«rformed."  This  judgment  was  affirnl^  by 
the  majority  of  the  judges  in  the  Exchequer  Chamber,  and  was 
followed  in  Bakerv.  Carttvright  (1861)  10  C.  B.  N.  S.  124,  142. 
Eng;  Reprint,'  S&7,  80  L.  J.  C.  P.  N.  S.  364,  7  Jur.  N.  8.  1247, 
10  B.  B.  C.  .:.■,■! 
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the  report  iii  the  Law  Journal  making  it  clear  that  the  case  was 
decided  upon  the  *  uthoritj'  of  Hall  v.  Wright  (1858)  El.  Bl.  & 
EI.  746,  765,  120  Eng.  Reprint,  688.  If  in  fact  the  plaintiflE 
was  on  April  9  sulTering  from  an  illiicas  which  prevented  her. 
from  marrying  the  defendant  on  tliat  day,  a  reasonable  time  must 
be  allowed  for  the  plaintiff  to  recover  from  the  illness  and  to  be- 
eoDie  fit  to  marry.  Her  illness  merely  gave  a  reason  for  delay,  and 
did  not  relieve  the  defendant  of  his  obligation  to  perform  the  con- 
tract. The  jury  have  found,  upon  evidence  which  justified  them 
in  so  finding,  that  the  plaintiff  was  fit  for  marriage  on  September 
12 ;  that  is,  within  a  reasonable  time.  [They  also  contended 
that  the  verdict  was  not  against  the  weight  of  the  evidence.] 

McCall  K.C,  in  reply.  Admitte<lly  the  plaintiff  was  unfit 
to  marry  on  April  9  through  illness,  and  the  learned  judge  mis- 
directed the  jury  as  to  the  onus  of  proving  that  she  had  recovered 
from  her  illness  within  a  reasonable  time.  If  this  had  been 
properly  explained  to  the  jury,  they  might  have  found  the  other 
way.  The  court  ought,  therefore,  to  grant  a  new  trial.  Jones  v. 
.fencer  (18!l7>  77  L.  T.  K.  S.  536,  14  Times  L.  R  41. 

Cur.  adv.  vuit. 

Swinfen  E^dy,  I.J.,  read  the  following  judgment:  The  de- 
fendant on  this  appeal  asks  for  judgment  or  a  new  trial,  the 
plaintiff  having  obtained  a  verdict  and  judgment  for  .''>00f.  dam- 
ages. 

The  action  is  for  breach  of  promise  of  marriage.  [Thcn-ortl 
.Tustiw!  .ttated  the  facts  as  above  set  out] 

The  defendant  complains  of  misdirection,  and  that  the  ver- 
dict was  against  the  weight  of  the  evidence;  he  also  complains  of 
insufficient  dirccfioii,  that  the  jury  did  not  have  such  assistance 
from  the  judge  as  they  were  entitled  to,  and  be  relies  especially 
upon  the  fact  that  in  dealing  with  the  X-ray  e:[amination  of  the 
plaintiff  the  judge  did  not  in  bis  summing  up  refer  to  the  fact 
that  Dr.  ITarman  Brown  was  present  on  behalf  of  the  plaintiff, 
Init  was  not  called  at  the  trial.  The  misdirection  complained  of 
is  that  [68]  tlic  judge  wrongly  ruled  that  the  breach  of  contract 
was  in  September.    It  was  contended  that  he  ought  either  to  have 
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left  the  date  to  the  jury,  or  to  have  ruled  that  the  date  was  either 
April  14,  when  the  letter  to  the  father  was  written,  or  in  May, 
whcD  the  contents  of  it  were  communicated  to  the  plaintiff,  or 
Julj  29,  the  last  interview  with  the  plaintiff,  when  the  defend- 
ant certainly  refused  to  marry  the  plaintiff.  The  further  mis- 
direction complained  of  is  that  the  judge  told  the  jury  that  the 
burden  of  proof  was  on  the  defendant.  The  judge  said  (m  an 
early  part  of  hia  summing  up)  :  "The  defendant  seta  up,  and  it. 
is  for  him  to  prove  his  case,  that  by  reason  of  certain  circum> 
stances  h»wa3  justified  in  refusing  to  marry,  and  therefore  there 
was  no  breach  of  contract."  And  again,  later  on  in  his  summing 
up,  he  said  this:  [The  Lord  Justice  read  the  second  of  the  two 
passages  set  out  above.] 

In  considering  this  case,  the  main  contention  on  the  one  side 
and  on  the  other  must  always  be  borne  in  mind.  It  being 
common  ground  that  on  the  actual  date  fixed  for  the  marriage 
(April  8,  1913),  the  plaintiff  was  unwell,  and  that  it  was  quite 
obvious  that  the  wedding  must  be  postponed  on  that  account.  The 
defendant  alleges  that  she  was  then  suffering  from  tuberculosis, 
that  he  produced  meiiieal  evidence  to  that  effect,  and  that  she  had 
not  recovered  from  this  disease  by  September,  and  therefore  cer- 
tainly not  by  July.  The  plaintiff's  case,  on  the  other  hand,  ia 
that  she  was  suffering  in  April  from  the  effects  of  a  chill  caught 
perhaps  on  March  27 ;  that  she  had  an  attack  of  pleurisy,  but  not 
tuberculosis ;  that  she  never  suffered  from  tuberculosis ;  that  she 
was  well  by  May  27,  1913,  when  examined  by  Dr.  Fligg;  that  in 
July,  1913,  when  she  met  the  defendant  on  his  return  from 
America,  she  was  in  complete  health;  that  the  certificate  given 
by  I>r.. Fligg  on  August  12,  1913,  was  completely  true;  that  she 
was  then  in  good  health;  and  that  tho  contention  that  two  or 
three  months  previously  she  had  Itoen  in  consumption  was  quite 
unfounded.  Those  were  the  principal  contentions  of  the  respec- 
tive parties. 

The  plaintiff's  pleading  contains  by  implication  (order  six., 
r.  14)  an  allegation  that  she  is  and  always  has  been  ready  and 
willing  to  marry  the  defendant.  The  defendant  meets  this  by 
alleging  (paragraph  3  of  the  defense)  that  ot  March  27,  1913 
(before  the  date  [flt]  fixed  for  the  wedding),  he  "discovered,  as 
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the  fact  was,  that  .  .  .  the  plaiutiff  had  contracted  the  disease 
of  tiiberciiloflis,"  and  "th  plaintiff  eoutiniied  to  suffer  from  the 
said  diseasp'froni  the  27fh  ilareh,  1913  (or  thereabouts),, wiitil  th*) 
commenccnicht  of  this  action ;"  and  in  paragraph  5  of  his  d<?fcnae 
he  pleads  that  by  reason  of  the  facts  mentioned  in  paragrajth  3 
the  plaintiff  was  neier  ready  and  willing  to  marry  the  defendant. 
TheVla'"'iff  having  given  general  evidence  of  her  gtiod  Iicaltli 
-within  a  short  time  after  the  date  fixed  for  the  wedding,  the 
burden  of  proving  that  she  was  then  suffering  from  the  disease  of 
tuberculosis  rested  upon  the  defendant,  whp  alleged*  it.  The 
defendant  alleging  and  the  plaintiff  denying  the  existence  of  the 
disease,  the  burden  was  not  upon  her  of  proving  the  negative,  but 
upon  the  defendant  to  prove  hia  allegation.  "'Ei  tjui  affinnai  non 
e.i  qui  ne.gat  incumbit  pi^obatio."-  This  is  the  burden  of  proof  to 
which  the  jiidge  referred  in  his  summing  up.  It  is  true  that  the 
judge  did  not  point  out  to  the  jiiry  that  in  the  first  instance  the 
burden  was  upon  the  plaintiff  to  prove  that  she  was  ready,  in  the 
sense  of  being  in  a  state  of  bodily  fitness,  and  no  longer  pre- 
venteil  by  the  state  of  her  health,  as  she  admittedly  was  on  April 
9,  yet  this  burden  was  prima  facie  discharged  by  the  plaintiff's 
appearance  at  the  trial  apparently  in  good  health,  and  by  the 
medical  evidence  called  on  her  behalf,  and  the  real  and  sulialan- 
tial  question  betiveen  the  parties  was  whether  the  plahitiff  was 
suffering  from  tuberculosis,  as  ftlleged  by  the  defendant,  and  the 
burden  of  proving  this  was  tipon  the  defendant,  wlio  alleged  it. 
The  point  as  to  the  burden  of  proof  in  the'  first  inslan<'e  is,  in  the 
present  case,  an  acflderaie  one. 

With  regard  to  the  other  alleged  misdirection,  namely,  the 
judge  ruling  thart  the  breach'  was  in  September,  instead  of 
either  leaving  it  to  the  jury  or  holding  it  to  have  been  on  .\pril 
14  or  in  July,  it  is  manl'fest  that  the  letter  of  April  14  did  not 
then  amount  to  a  breach,  as  it  was  not  written  to  the  plaintiff  and 
did  not  come  to  her  knowledge  until  after  she  had  been  in  the  san- 
atorium about  five  weeks.  No  point  was  made  at  the  trial  a*  to 
whether  the  breach  was  in  July  or  September;  the  jury  negatived 
that  the  plaintiff  was  suffering  from  fubereulosis  on  September 
12,  li)l.f-,  and  there  was  no  evidence  of  uny  change  in  the  plain- 
tiff's condition  between  .Tuly  and  September.  There  was  eyi- 
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dence  that  in  July  the  defendant  absolutely  [68]  refused  .to 
marry  the  plaintiff,  but  uo  question  of  whether  there  waa  a  breach 
in  July  is  raised  by  the  pleadings ;  the  plaintiff  alleges  a  refusal 
by  tho  letter  of  September  12,  and  the  defendant  does  not  dispute 
this,  but  sets  up  a  rescission  in  April,  which  w^s  not  substan- 
tiated. Nor  do  I  find  from  the  shorthand  notes  that  the  jurlii;c 
was  asked  to  leave  to  the  jury  any  question  of  a  breach  in  July, 
although  at  one  time  when  Dr.  Thurnam  was  in  the  witness  box 
the  judge  said  that  one  question  for  the  jury  would  be  whether 
the  refusal  at  the  end  of  July  was  justified. 

Under  these  circumstances  I  am  of  opinion  that  no  substantial 
wrong  or  miscarriage  has  been  occasioned  by  the  judge  directing 
the  jury  that  there  was  uo  breach  before  September  12,  and  a  new 
trial  ought  not  to  be  ordered  on  that  account. 

The  defendant  by  amendment  raised  a  further  point,  by  way 
of  defense,  that  he  honestly  and  on  reasonable  gi-onmls  belicverl 
the  plaintiff  to  be  unfit  for  marriage.  The  jury  negatived  this  in 
fact,  and  the  defendant  says  that  the  verdict  of  the  juj-y  on  this 
point  is  against  the  weight  of  evidence.  In  my  opinion  this 
point,  even  if  the  jury  had  found  in  the  defendant's  favor,  would 
be  no  defense  in  law.  If  the  plaintiff  wns  not  in  fact  unfit  for 
marriage,  the  fact  that  the  defendant  honestly  and  on  reasonable 
grounds  believed  that  she  was  unfit  might  affect  the  amount  of 
the  damages,  but  would  not  affect  the  plaintiff's  right  to  recover. 
And  no  complaint  is  made  by  the  defendant  that  the  damages  are 
excessive.  The  case  of  Baddehy  v,  Mortlock  (1816)  Holt,  N.  P. 
151,  17  Revised  Rep.  626,  is  in  point.  It  was  an  action  for 
breach  of  promise  of  marriage  brought  by  a  man  against  a 
woman.  The  woman,  having  heard  of  charges  being  made 
against  the  man  of  dishonesty  and  perjury,  said  that  unless  he 
vindicated  himself  she  would  not  marry  him,  and  upon  his 
-omitting  to  do  so  broke  off  the  match.  It  appears  from  the  judg- 
ment that  the  mere  belief  that  the  charges  were  true  was  no  de- 
fense in  law.  Gibbs,  Ch.  J.,  said:  "She  must  show  that  the 
plaintiff  is  a  man  of  bad  character.  .  .  .  Without  proof  that 
the  charges  were  founded,  she  is  not  absolved  from  her  contract. 
.But  it  affect^  tho  damages."  The  plaintiff  recovered  a  verdict 
for  1  shilling  dainages. 
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[TIio  Lord  Justice  then  dealt  with  the  point  about  the  X-ray 
oxaiiiiua'tion  and  also  with  the  contention  that  the  verdict  was 
[69]  agaiDst  the  weight  of  evidence.  There  was  medical  evi- 
deiice  each  way^  and  the  contention  could  not,  in  his  opinion,  be 
supported.] 

The  other  matters  complained  of  in  the  summong  ftp  are  of 
minor  importance,  and  I  am  satisfied  that  no  substantial  wrong 
or  injustice  has  been  occasioned  to  the  defendant  by  any  of  the 
matters  complained  of. 

In  my  opinion  the  appeal  fails  and  should  be  dismissed. 

PhiUimore,  L.J.,  read  the  following  judgment:  The  plain- 
tiff, a  young  woman  of  twenty-two,  brings  this  action  for  breach 
of  promise  of  marriage  against  the  defendant,  a  man  of  thirly- 
Tiinc.  In  her  statement  of  claim  she  allocs  nn  engagement  in 
1912,  and  the  fixing  of  the  day  of  marriage,  first  for  March  28, 
and  then  for  April  9,  1913,  and  the  breach  of  which  she  com- 
plains is  that  the  man  did  not  marry  her  then  or  within  a  reason- 
able time  thereafter.  She  alao  states,  but  apparently  rather  as 
evidence  or  confirmation  of  the  breach  than  as  m  itself  a  breach, 
a  positive  refusal  by  letter  on  September  12.  In  his  defense  the 
man  admits  the  engagement  in  1912,  though  not  so  early  in  the 
year,  and  the  fixing  of  the  date  of  marriage  for  April  9.  He  pro- 
ceeds to  state  that  by  letter  dated  April  14  he  refused  to  marry 
the  woman,  and  he  justifies  his  refusal  by  saying  that  she  had 
contracted  tuberculosis.  He  further  pleads  that  she  was  never 
ready  and  willing  to  marry  him, 

Tiic  fads  of  the  case  have  been  fully  stated  by  Swiufon  Kndy, 
T>.J.  [Having  stated  the  effect  of  the  medical  evidence  at  the 
trial,  the  Lord  Justice  continued:]  The  jury  had  the  advan- 
tage of  seeing  the  woman  and  judging  of  her  appearance  at  tbn 
trial  in  July,  1914.  Swiufen  Bady,  L.J.,  has  stated  the  questions 
put  to  the  jury  and  their  answers, 

I  will  deal  first  with  the  questions  3  and  4,  which  wore  put  in 
consequence  of  an  amended  defense  which  the  man  was  allowed  to 
raise  at  the  trial,  to  the  effect  that  he  honestly  believed  her  to  be 
unfit  for  marriage  within  a  reasonable  time;  and  it  is  best  in  ihv 
first  instance  to  determiuc  npou  its  validity.  I  am  of  opinion  that 
10  D.  R.  C. 
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it  IB  not  a  valid  defense.  A  contract  of  luarriagG  is  in  this  respect 
like  any  other  contract.  The  justification  for  the  refusal  to  carry 
it  out  must  be  found  in  the  actual  facts,  and  not  on  belief  or  opin- 
ion, however  reasonable  or  honest,  as  to  what  the  facts  are. 
[70]  If  instead  of  want  of  health  the  question  had  been  one  of 
want  of  chastity,  it  will  be  very  apparent  that  the  objective  truth, 
imd  not  the  subjective  belief,  would  have  to  be  looked  for.  This 
being  so,  it  is  unnecessary  to  inquire  whether  the  answers  of  the 
jury  to  the  two  questions  3  and  4  were  or  were  not  justified  by 
the  evidence. 

Another  point  lies  in  limine.  It  was  contended  by  counsel 
for  the  w<»nan  that  ill  health  is  not  a  justification  for  refusal  to 
perform  the  promise  to  marry,  and  for  this  the  case  of  Hall  v. 
Wright  (1858)  El.  Bl.  &  El.  746,  765,  120-Eng.  Reprint,  688, 
29  L.  J.  Q.  B.  N.  S.  43,  6  Jur.  N.  S.  198,  1  L.  T.  N.  S.  230,  8 
"Week,  Rep.  160,  was  cited.  This  case  has  been  much  observed . 
upon ;  but  it  is  unneceasary  to  consider  its  weight,  because  it  has 
no  bearing  upon  the  one  before  ns.  In  Hall  v.  Wriijlit,  the  man 
pleaded  his  supervening  ill  health  as  his  justification  for  refusal. 
The  woman  was  willing  to  marry  him  notwithstanding.  Whether 
the  decision  was  that  in  no  case  could  a  party  rely  on  his  or  her 
own  ill  health  as  a  justification,  or  whether,  as  some  have  thought, 
the  case  turned  upon  a  point  of  pleading  or  upon  the  insufficiency 
of  the  degree  of  ill  health  pleaded,  it  has  no  bearing  upon  a  case 
where  the  ill  health  is  that  of  the  insisting  party.  On  principle 
it  would  seem  that  there  must  bo  some  easea  of  mental  or  physical 
infirmity  (as  it  has  been-  decided  that  there  arc  cases  of  moral 
infirmity)  which,  supervening  after  the  promise,  or,  I  would 
add,  first  coming  to  the  knowledge  of  the  party  after  the  pnnnise, 
will  justify  him  or  her  in  refusing  to  marry. 

The  matter  is  therefore  clear  for  considering  questions  and 
answers  1  and  2. 

It  is  contended  for  the  man  that  the  answers  are  unreasonable, 
and  that  the  verdict  is  against  the  weight  of  evidence  and  should 
bo  Set  aside;  and  it  is  further  contended  that  there  was  misdirec- 
tion. After  consideration  and  reading  the  medical  evidence 
again,  I  do  not  think  that  the  balance  is  so  strongly  the  other  way 
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that  if  the  jury  was  properly  directed  the  verdict  could  be  :set 
aside. 

TUere  is  more  difficulty  about  the  misdirection.  Two  com- 
plaints are  made :  ( 1 )  That,  the  date  of  the  breach  was  material, 
and  the  judge  assumed  the  date  most  favorable  to  the  woman, 
whereas  he  ought  to  have  taken  another  date,  or  at  least  to  have 
left  it  to  the  jury.  (2)  That  whenever  he  dealt  with  the  burden 
of  proof  he  put  it  upon  the  man.  There  are  certainly  points  in 
the  haudling  of  the  cnae  by  the  learned  judge  which  are  not  satis- 
factory and  which  [71]  put  difficulty  iu  the  way  of  the  woman 
kee])ing  her  verdict.  iWe  have  to  see  if  they  are  sufficient  to  enti- 
tle the  man  to  a  new  trial.  As  to  (1),  the  woman  in  her  Btate- 
ment  of  claim  gave,  as  alrondy  stated,  no  precise  date. for  the 
breach,  laying  it  merely  as  a  refusal  to  many  within  a  reasonable 
time  after  March  28  or  April  9,  The  man  put  the  broatdi  when 
his  solicitor's  letter  of  April  14  would  be  received.  The  judge 
intimated  most  strongly  his  opinion  that  the  true  date  was  Sep- 
tember 12,  and  though,  upon  the  insistence  of  the  man's  counsel, 
he  put  question  1  with  alternative  dates,  he  gave  no  such  alter- 
native for  question  2.  There  arc  four  possible  dates, — April  15, 
an  early  day  in  May,  July  211,  and  September  12.  I  agree  that 
April  15  as  an  exact  date  may  be  ruled  out.  The  letter  was  not 
to  her,  and  for  reasons  of  kindness  to  her  it  was  not  intended  to 
reach  her  then.  But  it  was  intended  to  reach  her  in  time,  and  it 
did  reach  her  early  in  May.  The  date  in  May  on  which  she  had 
knowledge  of  the  letter  of  April  1-t  is  imporfant.  If  there  was  no 
breach  in  May  there  almost  certaiidy  was  on  July  29,  and  it  was 
wrong  to  suggest  that  the  breach  did  not  take  place  until  Septem- 
ber 12.  But  though  the  judge  did  once  iutimate  that  the  July 
date  might  be  the  right  one,  neither  side  asked  him  to  put  the 
July  date,  and  there  was  no  evidence  that  the  state  of  the  woman's 
health  materially  differed  from  July  29  to  September  12.  The 
two  dates,  therefore,  to  be  discussed  were  early  May  and  Septem- 
ber 12,  and  unfortunately  the  judge  never  left  to  the  jury  the 
question  w^Iiich  was  the  right  one. 

Upon  the  other  question  the  learned  judge  directed  the  jury 
that  the  burden  of  proof  that  the  woman  was  unfit  for  marriage 
on  September  12,  which  is  the  date  he  takea,  was  on  the  man. 
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In  thia  h«  is,  in  my  view,  wrong.  In  every  contract  the  party  who 
aeeks  to  recover  damages  for  the  bre&eh  must  prove  that  he  or  she 
was  ready  and  willing  to  perform  it.  Xow  admittedly  on  the  date 
fixed  for  the  marriage, — that  was  April  9, — the  woman  was  not 
ready ;  she  was  not  fit.  The  burden  of  proof  was  upon  her  to 
show  that  she  would  be  fit  within  a  reasonable  time,  or  that  she 
actually  became  fit  before  breach.  There  was  no  burden  upon 
the  man  to  show  that  she  was  unfit.  But  wbcn  the  woman 
admitted  that  she  was  not  fit  on  April  9  she  admitted  no  more. 
She  did  not  admit  that  she  bad  a  permanent  or  even  a 
prolonged  illness.  The  man,  if  he  relied  on  her  [72]  having 
tuberculosis  or  any  other  permanent  or  prolonged  illness,  had 
to  prove  it,  and  the  teamed  judge  rightly  laid  the  onus  on 
him  so  far,  and  the  question  was  rightly  put  as  to  tuber- 
culrsis.  Are  you  satisfied  that  slje  bad  it?  I£  she  did  not  have 
tuberculosis  in  April  or  in  September,  then  all  that  she  has  to 
prove  is  that  from  whatever  illness  she  had  in  April  either  she 
would  recover  in  a  reasouablc  time,  or  did  actually  recover  before 
breai'h.  And  if  it  was  not  tuberculosis  in  April,  if  for  instance, 
it  was  pneumonia  or  even  pleurisy,  there  is  no  serious  question 
that  she  had  recovered  by  the  end  of  July,  The  jury  were  rightly 
directed  upon  question  1,  anil  if  their  verdict  on  this  question  was 
right  the  misdirection  upon  question  2  becomes  unimportant,  nor 
does  it  matter  which  was  the  date  of  the  breach.  The  misdirec- 
tions, therefore,  both  as  to  date  of  breach  and  as  to  burden  of 
proof,  come  within  order  xxxix.,  r.  6, — no  "substantial  wrong  or 
miscarriage  has  been  thereby  occasioned," — and  do  not  compel 
us  to  grant  a  new  trial.  If  she  had  not  tuberculosis  in  April, 
she  had  only  an  illness  which  would  not  prevent  her  marrying 
within  a  reasonable  time. 

It  matters  not  whether  the  broach  was  in  April  or  May  or  July 
or  September.  If  it  was  either  of  the  two  former,  she  was  not  in 
a  state  of  health  which  Justified  the  man  in  thinking  that  she 
would  not  be  fit  -to  marry  within  a  reasonable  time.  If  it  was 
either  of  the  two  latter,  she  had  recovered,  and  so  plainly  re- 
covered (tuberculosis  being  out  of  the  way)  as  to  make  the  bur- 
den of  proof  an  academical  question. 

Upon  the  whole,  though,  as  I  have  said,-  there  were  in  my 
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opinion  miBdirections,  they  are  not  of  sufficient  importance  to 
have  aifected  the  verdict,  and  we  on^t  not  to  grant  a  new  triaL 

Pickford,  L.J. :  read  the  following  judgment:  This  was  an 
action  for  breach  of  promise  of  marriage  in  which  judgment  was 
given  for  the  plaintiff  upon  certain  findings  of  the  jury.  The  de- 
fendant by  his  appeal  aeka  for  judgment  or  a  new  trial,  hut  in 
substance  his  application  is  for  a  new  trial  upon  the  grounds  of 
misdirection  and  of  the  verdict  being  against  the  weight  of  evi- 
dence. 

It  is  not  necessary  to  repeat  the  facts: 

The  defense  set  up  to  the  action  by  the  defendant  was  that  the 
plaintiff  was  suffering  from  tuberculosis  on  March  27,  1913,  and 
[73]  from  that  date  continuously  until  the  commenc^nent  of  the 
action.  He  also,  by  amendment  during  the  trial,  alleged  as  a  de- 
fense that  he  reasonably  believed  her  to  he  so  suffering,  and  was 
on  that  ground  exonerated  from  his  promise.  The  questions  put 
to  the  jury  and  their  answers  have  already  been  stated,  and  ( 
need  not  repeat  them.  I  do  not  think  that,  strictly  speaking,  tlie 
right  questions  were  put  to  the  jury,  but  if  the  first  finding  stands, 
this  is  of  no  consequence,  as  the  only  suggested  defense  was  tuber- 
culosis, and  there  is  no  ground  for  contending  that  if  she  were  not 
suffering  from  that  disease  in  March  and  April,  1913,  she  ever 
suffered  from  it  at  all. 

With  regard  to  the  defense  raised  by  amendment,  the  plain- 
tiff contended  that  it  was  no  defense  to  an  action  for  a  breach  of 
promise  to  marry  that  Uie  defendant  reasonably  believed  that  the 
plaintiff  was  so  ill  as  to  be  unfit  to  marry,  if  in  fact  that  belief 
was  wrong,  I  am  of  opinion  that  this  contention  is  correct,  and 
that  such  reasonable  but  unfounded  belief  affords  no  defense. 

The  plaintiff  also  contended  that,  even  if  she  were  suffering 
from  tuberculosis,  that  afforded  no  defense,  while  the  defendant's 
contention  seemed  to  me  to  go  so  far  as  to  allege  that  if  a  woman 
had  ever  suffered  from  that  disease  she  could  never  enforce  a 
promise  to  marry.  I  am  not  prepared,  as  at  present  advised,  to 
accept  a  contention  so  wide  as  the  defendant's,  but  I  think  there 
may  b«  tuberculosis  existing  to  such  an  extent  and  of  such  a 
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nature  as  to  make  the  Troman  unfit  for  marriage,  and  therefore  to 
afford  a  defense. 

It  remains,  therefore,  to  be  seen  whether  the  jury's  answer  to 
the  first  question  can  be  supported.  The  defe^idant  alleged  the 
breach  of  the  promise  to  have  taken  place  on  April  14,  the  plain- 
tiff on  iSeptember  12.  I  am  not  satisfied  that  either  of  these  was 
the  correct  date,  but  if  the  first  answer  is  correct  the  date  becomes 
immaterial.  The  defendant  objects  to  this  finding,  first,  on  the 
ground  of  misdirection ;  and  the  misdirections  alleged  are,  in 
substance  (1)  that  the  learned  judge  was  wrong  in  directing  the 
jury  that  the  onus  of  proving  that  the  plaintiff  was  suffering  from 
tuberculosis  and  unfit  for  marriage  was  upon  the  defendant;. and 
(2)  that  he  misled  th^m  by  insufficient  and  incorrect  direction 
as  to  the  evidenca  The  passages  as  to  the  onus  of  proof  to  which 
objection  was  chiefly  taken  are  those  read  by  Swinfen  Eady,  L.  J. 

[74]  I  think  that  a  plaintiff  in  an  action  for  breach  of  promise, 
aa  in  any  other  action  of  breach  of  contract,  must  prove  that  she  is 
ready  and  willing  to  perform  the  contract,  and  an  all^ation  to 
that  effect  was  always  contained  in  the  older  and  more  precise 
pleadings,  and  is  now,  according  to  order  xix.,  r.  14,  to  be  im- 
plied. Ready  includes,  in  my  opinion,  not  being  unfit  by  reason 
of  illness.  But  very  slight  evidence  is  sufiicient  to  discharge 
such  an  onus  in  the  absence  of  contradiction,  such  as  that  she  was 
following  the  ordinary  pursuits  of  life. 

This  case  is  not  quite  so  simple,  as  the  plaintiff  was,  on  the  date 
fixed  for  the  marriage,  admittedly  unfit  to  carry  out  the  contract 
by  reason  of  illness.  The  obligation  on  the  defendant  then  her 
came  one  to  marry  her  in  a  reascHiabte  time  after  that  date,  and 
I  think  there  was  the  obligation  upon  her  to  show  that  a  reason- 
able time  bad  elapsed,  and  that  she  was  ready  and  willing.  But 
again  I  d(^ not  think  that  much  evidence  was  necessary  to  enable 
her  to  discharge  that  onus,  and  I  think  she  discharged  it.  She 
showed  that  she  began  almost  at  once  to  improve  in  health,  and 
continued  to  do  so,  that  in  May  and  onwards  she  was  following 
the  ordinary  avocations  of  life,  and  that  the  doctor  who  attended 
her  considered  her  in  good  health.  This  would,  unless  displaced 
by  evidence  given  on  b^Lalf  of  the  defendant,  entitle  her  to  suc- 
ceed on  that  question,  and  it  was  therefore  necessary  for  the  de- 
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fendant  to  give  siieli  evidence  and-  diapla^e  that  given  for  the 
plaintiff.  This  he  undertook  to  do  by  showing  that  sho  vriis,  in 
March  and  April,  suffering  from  tiibercnlosis,  and  therefore, 
although  apparently  well,  wa^  not  really  30,  and  was  unfit  for 
marriage.  Unless  he  proved  this,  there  was  nothing  to  displucc 
the  case  made  by  the  plaintiff..  This  was  the  stats  of  die  evidcneo 
upon  which  the  learned  judge  was  directing  the  jury;  and  there- 
fore, though  I  am  not  satisfied  that  "his  direction  as  to  the  onus  of 
proof  was  strictly  correct,  I  think  it  not  unfairly  represented  the 
niattcra  to  be  considered  by  the  jury,  and  that  even  if  it  were  not 
strictly  correct  they  were  not  misled,  and  there  was  no  miscar- 
riage of  justice  in  consequence  of  its  incorrectness. 

With  regard  to  his  direction  as  to  tlie  evidence,  I  think  a  judge 
is  entitled  to  give  the  jury  his  views  of  the  evidence,  and  is  not 
obliged  to  detail  to  tliem  every  part  of  it,  or  every  view  which 
each  party  wishes  them  to  take,  so  long,  as  he  does  not  mislead 
them  as  to  the  [75]  matters  they  have  to  consider,  or  the  evi<lence 
in  the  light  of  which  they  must  consi<ler  thcni.  I  cannot  see  that 
the  learned  judge  has  done  so  in  this  case.  Perhaps  after  so 
lengthy  a  trial  he  might  have  discussed  the  medical  evidence  in 
somewhat  more  detail,  but  I  can  see  no  reason  for  saying  that 
the  jury  were  in  any  way  misled. 

I  think  there  is  no  objection  to  the  finding  on  the  ground  of  mis- 
direction. 

Then  if  the  jury  were  propeidy  directed,  I  do  not  think  the  ver- 
dict can  be  disturbed  on  the  ground  that  it  was  against  the  weight 
of  evidence,  I  do  not  think  it  necessary  to  go  through  the  evi- 
donee.  I  think  there  was  material  upon  w4iich  the  jury  could 
reasonably  come  to  their  conclusion,  and  it  is  material  to  notice 
that  on  this  point  the  learned  judge,  who,  like  the  jury,  saw  and 
heard  the  witnesses,  agreed  with  the  verdict.  I  do  not,  therefore, 
think  that  the  first  finding  of  the  jury  should  be  disturbed,  and 
in  that  case  it  is  unnecessary  to  consider  the  rest  of  the  case,  but  I 
think  it  right  to  say  that,  if  it  were  necessary  to  consider  it,  I  have 
great  doubt  whether  the  third  and  fourth  answers  could  be  sup- 
ported on  the  evidence. 

In  my  opinion  the  appeal  fails  and  should  be  dismissed. 

ApplicaticHL  dismissed. 
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Solicitors  for  plaintiff :  Haddocks  &  Colson,  for  Band,  Hat' 
ion,  &  Company,  Coventry, 

SoKeitors  for  defendant:  Field,  Boscoe,  <C  Company,  for  Anr 
sell  t£  Sherwin,  Birmingham.  , 

Notc^Disease,  or  physical  disability,  as  defense  to  action  for 
breach  of  promise  to  marry. 

7.  In  general,  101. 
II.  Bl&eaae  or  Illness  arMng  wr  r«currina  after  promise,  tOS. 
III.  Dtweaae  exluUng  at  time  «/  promise,   lOO. 

I.  In  general. 

The  view  is  taken  in  most  cases  that  a  contract  of  marriage  is 
Bubject  to  an  implied  cgnditiau  that  the  parties  shall  remain  in  a 
Btate  of  health  which  will  permit  the  coiiBummation  of  the  contract 
wiUiout  endangering  the  life  or  health  of  each  other,  and  that  in  case 
a  disease  which  would  endanger  the  life  or  health  of  the  parties,  or 
make  it  improper  to  carry  out  the  agreement,  develops,  without  the 
partj'a  fault,  subsequently  to  the  promise  of  marriage,  tbia  will  con- 
stitute a  good  defense  to  an  action  for  a  breach  of  tlie  contract,  lie 
OldfUld  (1916)  175  Iowa,  118,  L.R.A.191CD,  J2G0,  156  X.  W.  977; 
.Shackhferd  t.  Hamilton  (1892)  93  Ky.  80,  15  UR-A.  531,  40  Am. 
St.  Rep.  166,  19  S.  W.  5;  Gardner  v.  Amett  (1899)  21  Ky.  L.  Bep. 
1,  50  S.  W.  840;  Trammell  v.  Vaughan  (1900)  158  Mo.  214,  51 
L.R.A.  854,  81  Am.  St.  Rep.  302,  59  S.  W.  79;  Alhn  v.  Baker 
(1883)  96  N.  C.  91,  41  Am.  Rep.  444;  t^anders  v.  Coleman  (1899) 
97  Va.  690,  47  L.R.A.  581,  34  S.  E.  631 ;  Travis  v.  Schmhly  (1912) 
68  Wash.  1,  40  L.B.A.{N.S.)  585,  X22  Pac.  316,  Ann.  Cas.  1913E, 
914;  Liddell  v.  Easton  [1907;  Ct.  of  Se-ss.]  S.  C.  154,  cited  in  2 
Biitterworths'  Ten  Years'  Dig.  1898-1907,  col.  Ul.  Contra,  HaU  v. 
Wright  (1868)  El.  Bl.  &  Ei.  747,  120  Eng.  Reprint,  689,  29  L.  J. 
Q.  B.  X.  S.  43,  6  Jur.  N.  S.  193,  1  L.  T.  N.  S.  230,  8  Week.  Rep. 
160, 

In  f^anders  v.  Coleman  (1899)  97  Va.  690,  47  L.R.A.  581,  34  S. 
E.  621,  supra,  the  court  said:  "It  can  no  longer  be  doubted  that, 
if  the  performance  of  a  contract  is  rendered  impossible  by  the  act  of 
Oo<l  alone,  such  fact  will  furnish  a  valid  excuse  for  ita  nonperform- 
ance, and  such  a  stipulation  will  be  understood  to  be  an  inherent  part 
of  every  contract.  This  principle,  it  would  seem,  should  apply  with 
peculiar  force  to  a  marriage  contract,  the  performance  of  which, 
cwinfT  to  canses  subsequently  intervening,  and  altogether  independ- 
ent of  any  default  of  the  party,  might  result  in  consequences  dia- 
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aetroiiB  to  the  life  or  health  of  the  parties,  or  either  of  them.  We 
hold,  therefore,  that  a  contract  to  marry  la  coupled  with  the  implied 
condition  that  both  of  the  parties  shall  remain  in  the  enjoyment  of 
life  and  health,  and,  if  the  condition  of  the  parties  has  so  changed 
that  the  marriage  state  would  endanger  the  life  or  health  of  either,  a 
breach  of  the  contract  is  excusable." 

And  in  Wanecek  t.  Kratky  (1903)  69  Neb.  770,  66  L.R.A.  798, 
96  N.  W.  651,  where  the  defendant  failed  on  the  day  appointed  for 
the  wedding  to  appear  for  the  ceremony,  and  an  action  was  brought 
for  breach  of  the  marriage  contract,  the  court  stated  that,  attached 
to  every  contract  of  marriage,  is  an  implied  condition  that  any  subse- 
quent change  in  mental  or  physical  condition  of  either  party  so  as 
to  render  it  impossible  to  accomplish  the  object  of  the  marriage  re- 
lation releases  the  parties  from  the  agreement. 

It  is  held  that  where  the  plaintiff  was,  at  the  time  of  the  promise, 
suffering  from  a  disease  or  disability  disqualifying  him  or  her  for 
the  marriage  relation,  of  which  the  defendant  had  no  knowledge  at 
the  time  the  promise  was  made,  such  disability  may  he  asserted  as  a 
defense  to  an  action  for  breach  of  promise  upon  the  defendant's 
learning  thereof .  Kantzler  v.  Grant  (1878)  2  111.  App.  236;  Vierling 
V.  Binder  (1901)  113  Iowa,  337,  85  N.  W.  621;  Oring  v.  Lerch 
(1886)  113  Pa.  244,  56  Am.  Hep.  314,  3  Atl.  841;  Atchtnson  t. 
Balcer  (1796)  2  Peake,  N.  P.  Add.  Cas.  103. 

And  in  Beans  v.  Denny  (1909)  141  Iowa,  52,  117  N.  W.  1091, 
where  the  defendant  set  up  the  fact  that  the  plaintiff  was  afHicted 
with  syphilis,  it  was  held  that  the  court  might  have  directed  the 
jury  that  a  person  is  always  excusable  for  declining  to  carry  out  his 
promise  of  marriage  to  one  afflicted  with  syphilis,  unless  made  with 
knowledge  of  this  condition,  without  qualifying  the  instruction  by 
reference  to  unfitness  for  matrimony;  but  such  qualification  was  held 
not  prejudicial  as  there  was  no  conflict  in  the  evidence  that  the  dis- 
ease did  render  the  sufferer  unfit  for  matrimony. 

In  some  cases,  where  one  of  the  parties  was  suffering  from  a 
physical  disability  at  the  time  the  promise  to  marry  was  made, 
although  the  defendant  had  knowledge  of  it,  it  has  been  held  that  the 
disability  constituted  a  good  defense,  where  the  consummation  of  the 
contract  would  be  prevented  by  the  disability,  or  would  be  contrary 
to  public  policy.  OuUck  v.  Qulick  (1879)  41  N.  J.  L.  13;  Orover 
v.  Zook  (1906)  44  Wash.  489,  7  L.R.A.(N.S.)  582,  180  Am.  St. 
Rep.  1012,  87  Pac.  638,  12  Ann.  Cas.  192. 

It  appears  that  a  mere  belief  that  the  other  party  is  physically 
disqualified  from  entering  the  marriage  relation  will  not  excuse 
performance  of  the  contract. 

Thua  it  will  be  observed  that  in  the  reported  case  (Jeffbhson  v. 
PASKEtt,  ante,  81)  it  was  held  not  a  defense  to  an  action  for  breach 
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of  promise  that  the  defendant  honestly,  and  on  reasonable  grounds, 
believed  that  the  plaintiff  waa  unfit  for  marriage  for  the  reason  that 
she  had  contracted  tuberculosis  after  the  promise  was  made,  where 
she  was  not  in  fact  unfit  therefor.  Pbillimore,  L.J,,  here  states  that 
a  justification  for  a  refusal  to  carry  out  the  contract  must  be  found 
in  the  actual  facts,  and  not  in  belief,  or  opinion,  bowerer  reasonable 
or  honest  it  may-be. 

And  in  Smith  v.  Compton  (1902)  67  N.  J.  L.«48,  58  L.R.A.  480, 
52  Atl.  386,  it  was  held  that  nothing  would  excuse  a  defendant  for  a 
breach  of  promise  but  a  disease,  or  complication  thereof,  such  as 
renders  the  making  of  the  marriage  contract  and  its  consummation 
by  intercourse  impossible. 

The  defendant  in  Boker  t.  Cartwright  (1861)  10  C.  B.  N.  S. 
134,  142  Eng.  Reprint,  39T,  30  L.  J.  C.  P.  N.  S.  364,  7  Jur.  N.  S. 
1347,  set  up  that  the  plaintiff,  prior  to  the  making  of  the  promise  to 
niarry,  had  been  insane  and  an  inmate  of  an  asylum,  and  that  he 
did  not  know  of  this  until  subsequent  to  the  promise,  but  this  was 
held  no  defense  as  it  appeared  that  the  plaintiff  was  of  sound  mind 
wiien  the  promise  to  marry  was  made. 

II.  Dtmeaae  or  Ultteaa  arlMng  or  recurring  after  promiofi. 

As  before  intimated  the  development  of  a  disease  after  the  mak- 
ing of  the  promise  to  marry,  without  any  fault  of  tlie  defendant,  is 
generally  held  to  constitute  a  defense  to  an  action  for  breach  of 
promise,  where  the  disease  would  endanger  the  life  of  the  party,  or 
render  it  improper  to  carry  out  the  agreement. 

Thus  in  Sanders  v.  Coleman  (1899)  97  Va.  690,  47  L.R.A.  581, 
34  S.  E.  631,  where,  after  the  promise  to  marry  was  made,  a  man, 
without  his  fault,  developed  a  disease  of  the  urinary  organs  which 
was  of  such  a  character  that  marriage  would  endanger  his  life  or 
health,  this  was  held  a  good  defense  to  an  action  for  breach  of  prom- 
ise. 

And  it  has  been  lield  that  if  a  loathsome  venereal  and  contagious 
disease,  which  developed  in  a  man  after  the  promise  to  marry,  with- 
out any  inter^-ening  fault  on  his  part,  was  permanent  in  character,  it 
would  constitute  a  defense  for  breach  of  promise,  or,  if  only  tem- 
porary, would  justify  his  postponing  the  marriage  until  he  was  cured. 
Trammell  v.  Vaughan  (1900)  168  Mo.  314,  51  L.R.A.  854,  81 
Am.  St.  Rep.  302,  59  S.  W.  79. 

And  in  other  cases  where  the  defendant  at  the  time  of  the  promise 
to  marry  believed  that  he  had  been  cured  of  syphilis,  which  he  had 
before  contracted,  it  was  held  that  its  reappearance,  without  his  fault, 
after  the  engagement,  constituted  a  good  defense  to  an  action  for 
breach  of  promise.  ShackUford  v.  EamUton  (1892)  93  Ky.  80,  16 
1«  B.  R.  C. 
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L.R.A.  531,  40  Am.  St.  Bep.  166,  19  8.  W.  S;  Gardner  t.  AmeH 
(1899)  Zl  Ky.  h.  Sep.  1,  50  S.W.UO:  Alien  y.  Baker  (1882)  86  X. 
C.  91,  41  Am.  Bep.  444. 

The  court  in  Allen  v.  Baler,  supra,  with  respect  to  the  fact  that 
the  disease 'wae  due  to  the  defendant's  own  fault  prior  to  the  engage- 
ment, Baid:  "We  are  not  unmindful  of  the  fact  that  the  malady 
under  which  the  party  in  this  instance  labored  was  the  legitimate 
result  of  his  own  imprudence,  .  .  .  but,  if  contracted  when  he 
owed  no  duty  to  the  plaintiff,  we  cannot  see  how  that  can  vary  the 
case." 

And  it  has  been  held  that  a  man  who,  after  promising  to  marry, 
is  afflicted  with  pernicious  anemia,  which  is  incurable  and  wilt  be 
fatal  within  a  short  time,  may  repudiate  the  contract  without  sub- 
jwting  his  estate  to  liability  for  damages,  where  consummation  of 
the  marriage  would  tend  to  hasten  the  disease  and  shorten  his  life. 
Re  Oldfield  (1916)  175  Iowa,  118,  L.E.A.1916D,  1260,  156  N.  \V. 
977,  Ann.  Cas.  1917D,  1067. 

And  supervening  insanity  has  been  held  a  good  defense  to  an 
action  for  breach  of  promise  to  marry.  Liddell  v.  Eaaton  [1907;  Ct. 
of  Sess.]  S.  C.  154,  cited  in  3  Butterworths'  Ten  Years'  Dig.  1898-' 
1907,  col.  141.     ■ 

jVnd  in  Travii  v.  Schnebly  (1913)  68  Wash.  1,  40  L.B.A.(N.S.) 
585,  132  Pac.  316,  Ann.  Cas.  1913E,  914,  where  the  plaiutilT  was  in 
good  health  when  the  promise  of  marriage  was  made,  but  subse- 
(jucutly,  without  the  fault  of  either  party,  became  ill,  it  was  held  thl)t 
the  defendant  would  not 'be  required  to  wait  an  unreasonable  length 
of  time  for  her  recovery,  and  that  if  he  waited  a  reasonable  time 
for  recovery  and  she  had  not  recovered  he  was  released  from  the 
agreement. 

And  in  Edmonds  v.  Hvtjhfs  (1903)  115  Ky.  561,  74  S.  W.  383, 
the  plaintiff's  act  in  submitting,  after  the  eng^ement,  and  without 
the  defendant's  knowledge,  to  an  unnecessary  operation  which  pre- 
vented her  from  having  children,  was  held  a  good  defense  to  an  ac- 
tion for  breach  of  promise. 

It  has  been  held  that  the  fact  that  the  defendant,  after  talking 
the  matter  over  with  the  ptaintifT.  subsequent  to  the  knowledge  of  his 
condition,  offered  to  marry  her,  did  not  deprive  him  of  the  right 
to  assert  his  condition  as  a  defense,  as  there  was  no  new  contract  to 
marry.  Gardner  v.  Arnett  (1899)  21  Ky.  L.  Rep,  1,  50  S.  W.  840, 
supra. 

The  conrt  in  AUen  v.  Ba\-er.  svpra,  stated, that  if  at  the  time  of 
the  promise,  the  defendant  knew,  or  by  the  use  of  e-vtraordinary  dili- 
gence might  have  known,  that  the  disease  from  which  he  was  suffer- 
ing was  iuefi'rable,  or  of  long  duration,  his  subsequent  incapacity 
from  the  recurrence- of  the  disease  would  not  constitute  a  defense. 
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And  there  is  an  obiter  statement  in  Trammell  v.  Vaughan,  mpra, 
that  if  the  defendant  liad  known  of  the  disability  at  the  time  of 
making  the  promise  the  plaintiff  wonld  be  entitled  to  treat  his  condi- 
tion as  a  breach  of  contract. 

In  Parsons  t.  Tro^ubridge  (1915)  140  C.  C.  A.  310,  226  Fed.  15, 
Ann,  Cas.  19170,  760,  where  an  action  for  breach  of  promise  was 
brought  by  a  different  plaintiff  against  the  same  man  who  was  de- 
fendant in  Re  Oldfield,  supra,  an  instruction  was  held  as  favorable 
as  the  plaintiff  was  entitled  to  which  told  the  jury  that  if  it  were 
a  fact  that  the  defendant  had  a  disease  known  as  pernicious  anemia, 
as  illustrated  by  the  testimony,  this  would  not  be  a  sufficient  escuae 
for  his  not  carrying  out  the  contract,  but  tha(;  if  he  had  pernicious 
anemia  and  believed  that  it  would  be  fatal  after  a  year  or  so  from 
that  time,  they  had  the  right  to  consider  that  upon  the  queBtion  of 
the  amount  of  damages. 

In  Hall  V.  Wnght  (1858)  El.  Bl.  &  El.  747,  120  Eng.  Reprint, 
688,  29  L.  J.  Q.  B.  N.  S.  43,  6  Jur.  N.  S.  193,  1  L.  T.  N.  S.  230,  8 
Week.  Rep.  160,  a  divided  court,  in  an  action  for  breach  of  promise 
to  inarry,  held  that  a  plea  that,  after  the  engagement,  the  defendant 
became  afflicted  with  a  dangerous  disease,  which  occasioned  bleeding 
from  the  lungs,  and  was  incapable  of  marriage  without  great  danger 
of  his  life,  did  not  set  up  a  good  defense.  The  view  was  taken  by  the 
judges  sustaining  the  decision  that  the  matter  set  up  might  be  a 
good  defense  to  an  action  for  specifiG  performance,  but  that  it  was 
not  a  ground  for  resisting  the  payment  of  damages  for  a  breach  of 
the  contract ;  and  they  were  of  tlie  opinion  that  there  wa^  no  implied 
condition  that  the  parties  should  remain  capable  of  carrying  out  their 
contract.  The  views  of  the  judges  in  this  case  for  and  against  the 
validity  of  the  defense  were  so  contradictory,  and  the  division  of  tlie 
judges  so  even,  that  its  force  aa  an  authority  is  greatly  reduced. 

///.  Disease  erieling  at  Ume  of  promlae. 

It  has  been  held  that,  although  the  defendant  had  knowledge  at 
the  time  the  promise  was  made  of  an  existing  disability,  this  may  be 
asserted  as  a  defense,  where  tha  disability  prevented  the  consumma- 
tion of  the  contract,  or  rendered  the  marriage  against  public  policy. 

Thus  in  GvUck  v.  Oulick  (1879)  41  X.  J.  L.  13,  it  was  held  a 
good  defense  to  an  action  for  breach  of  promise  that  the  defendant 
knew,  at  the  time  he  made  the  promise,  tiiat  he  was  sexually  incom- 
petent because  of  an  operation,  on  the  ground  that  he  could  not 
bind  himself  to  ent?r  into  a  contract  of  marriage,  which  by  force 
of  its  inherent  conditions  might  be  declared  void  ab  inilio,  and 
that  under  such  circumstances  he  might  repudiate  the  agreement 
without  rendering  himgelf  liable  for  a  breach  of  it. 
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And  in  Grover  v.  Zook  (1906)  44  Wash.  489,  7  L.B.A.(N.S.) 
582,  130  Am.  St.  Rep.  1018,  87  Pac.  638,  12  Ann.  Caa.  192,  it  was 
held  tliat  a  son  of  consumptive  parents  did  not  render  bimaelf  lisbl* 
in  damages  for  breach  of  promise  to  marry  a  woman  afflicted  with 
pulmonary  conaumption,  although  he  knew  of  her  afdiction  at  the 
time  he  made  the  promise,  the  court  holding  that  a  marriage  under 
such  circumstances  would  be  contrary  to  public  policy  and  a  stat- 
ute enacted  to  prevent  the  spread  of  consumption. 

And  in  Walker  v.  Joknson  (1892)  6  Ind.  App.  600,  33  N.  E.  2C7, 
34  N.  E.  100,  there  is  an  intimation  by  the  court  that  the  defend- 
ant's knowledge,  at  the  time  of  the  promise,  of  the  plaintift's  dis- 
eased condition,  might  not  preclude  the  assertion  of  such  condition 
as  a  defense. 

The  plaintiff  in  this  case  suffered  from  epilepsy  during  the  periotl 
of  courtship,  and  the  defendant  was  aware  of  this  fact,  but  the  dis- 
ease was  not  pleaded  as  a  bar,  and  the  evidence  was  only  relied 
upon  to  support  the  defense  of  no  contract,  and  in  mitigation  of 
damages. 

In  Lemke  v.  Franzenburg  (1913)  159  Iowa,  466,  141  X.  W.  332, 
it  was  held  that  the  fact  that  the  plaintiff  was,  to  the  defendant's 
knowledge,  in  ill  health  at  the  time  the  promise  to  marry  was  made, 
was  no  defense  to  an  action  for  a  breach  of  promise;  and  where  the 
<]efondant  in  this  case  admitted  that  he  had  agreed  to  marry  the 
plaintiff  if  she  regained  her  health,  and  there  was  evidence  that  she 
went  to  a  physician  suggested  by  him,  and  after  treatments  stated  to 
the  defendant  that  she  had  practically  regained  her  health,  there 
was  held  no  error  in  permitting  the  physician  to  testify  as  to  what 
he  had  told  the  plaintiff  concerning  her  recovery,  or  in  allowing  him 
to  testify  that  the  plaintiff  had  recovered  her  health,  and  that  such 
slight  trouble  as  she  had  would  be  remedied  by  marriage.  Lemke 
V.  Franzenburg,  supra. 

As  before  stated,  where  one  of  the  parties  was,  at  the  time  of  the 
engagement,  suffering  from  a  disease  which  disqualified  the  party 
for  the  marriage  state,  of  which  the  other  party  had  no  knowledge, 
upon  learning  thereof,  the  disability  may  be  interposed  as  a  vali<i 
defense. 

Thus  the  court  stated  in  Vierling  v.  Binder  (1901)  113  Iowa, 
337,  85  N.  W.  6«1,  that  it  was  no  doubt  true  that  physical  defects, 
i>r  disease,  which  incapacitate  a  woman  for  the  marriage  relation 
or  ehitdbirth,  if  unknown  to  the  other  party  at  the  time  the  contract 
of  marriage  was  attempted  to  be  made,  might  be  pleaded  and  proved 
in  bar  to  an  action  for  breach  of  promise;  but  it  was  held  that  this 
defense  was  not  available  wliere  the  diseased  condition  was  pleaded 
merely  to  show  that  a  contract  was  not  made. 

And  it  lias  been  held  error,  in  an  action  for  breach  of  promise,  to 
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refuse  a  requested  instruction  by  the  defendant,  that  it  would  be  a 
defense  if  the  plaintiff  was  suffering  from  a  venereal  disease,  of 
which  the  defendant  had  no  knowledge,  and  of  which  he  had  no  rea- 
son to  suspect  when  the  promise  was  made,  or  to  modify  the  instruc- 
tion go  as  to  make  the  right  to  rely  on  the  defense  eonditioiial  ua 
the  defendant's  having  based  his  refusal  to  fulfil  his  promise  on  such 
ground.    Kantxler  v.  Qrani  (1878)  8  III.  App.  236. 

And  it  has  been  held  that  a  woman  was  justified  in  refusing  to 
perform  her  agreement  to  marry  where  she  subsequently  discovered 
that  the  man  with  whom  slie  had  entered  into  the  agreement  had  an 
abscess  in  his  breast.  Atchinson  v.  Baker  (1796)  3  Peake,  N.  P.  Add. 
Cas.  103. 

And  in  Qoddard  t.  Westcott  (1890)  83  Mich.  180,  IS  N.  AV.  342, 
it  was  held  competent  under  the  general  issue  to  show  by  the  plain- 
tiff on  cross-examination  that  she  was  suffering  from  a  disease  which 
disqualified  her  from  marrying  at  the  time  the  promise  to  marry 
was  made,  and  that  this  condition  was  concealed  from  tlie  defend- 
ant, the  court  stating  tliat,  if  tliis  appeared,  the  facts  would  show 
fraud,  which  would  preclude  a  recovery  of  anything  except  possibly 
nominal  damages. 

And  in  QHng  t.  Lerch  (1886)  118  Pa.  344,  56  Am.  Rep.  314,  3 
Atl.  841,  where  the  defendant,  after  knowledge  that  the  plaintiff's 
physical  condition  was  such  that  sexual  relations  were  impossible, 
adhered  for  some  time  to  his  promise  in  reliance  on  her  promise  to 
have  the  disability  corrected  by  an  operation,  which  it  appeared  was 
possible,  it  was  held,  upon  her  failure  to  submit  to  such  an  opera- 
tion, that  the  defendant's  assertion  of  the  disability  as  a  defense  was 
good.  The  court  here  stated  that  an  impediment  to  sexual  inter- 
conrse,  arising  from  the  plaintiff's  physical  condition,  nee<l  not  be 
such  as  would  sustain  an  action  for  divorce  after  marriage  in  order 
to  constitute  a  defense  to  an  action  for  breach  of  promise. 

In  Bively  v.  Golnkk  (1913)  123  Minn.  498,  49  L.B.A.(N.S.) 
757,  144  N.  W.  213,  Ann.  Cas.  1915A,  895,  an  action  for  breach  of 
promise,  the  defendant  pleaded  as  a  defense  that  the  plaintiff  was 
afflicted  with  a  chronic  disease  of  an  epileptic  nature,  and  that  she 
had  fraudulently  concealed  this  fact  from  him;  but  the  evidence  in 
the  case  waa  practically  conclusive  that  the  spells  from  which  the 
plaintiff  suffered  were  not  of  an  epileptic  nature,  but  were  manifes- 
tations of  hysteria,  and  also  that  the  defendant  knew  of  the  spells, 
and  the  court  stated  that,  though  the  issues  might  have  been  sub- 
mitted to  the  jury,  it  was  not  prepared  to  say  that  a  verdict  for  the 
defendant  could  be  sustained,  and  that  the  court's  direction  of  a 
verdict  for  the  plaintiff  should  not  be  disturbed. 

In  O'Reaiy  v.  Sweeney  (190?)  54  Misc.  408,  105  N.  Y.  Supp. 
1033,  it  waa  held  that  an  action  for  breach  of  promise  to  marry 
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could  not  be  predicate  on  a  promise  of  marriage  made  by  one  who 
had  been  judicially  declared  incompetent  in  lunacy  proceedinga, 
especially  where,  after  reetoratlon,  there  was  no  renewal  or  tati&oa- 
tion.  J.  T.  W. 


[ENGLISH  DIVISIONAIj  COURT.] 

INDIAN  &  GENERAL  INVESTMENT  TRUST,  LIMITED, 
V.  BOEAX  CONSOLIDATED,  LIMITED. 

[1620]  1  K.  B.  539. 
Also  Reported  in  S9  L.  J.  K.  B.  N.  S.  252,  122  L.  T.  N.  S.  6.17. 

Bintda  —  Loan  to  American  companu ^ Interest  payable  In  London- 
Sight  Ut  deduct  United  St<ite»  Income  tax. 

^  railwa;  companjr  incorpordted  and  carrying  on  buBineu  in  the 
United'Sutei,  which  has  issued  bonds  secured  by  a  deed  ot  trust  by 
which  it  was  agreed  that  the  interest  and  principal  should  be  payable  in 
London,  and  that  such  deed  of  trust  and  the  rights  of  all  parties  claim- 
ing thereunder  should  be  regulated  by  the  law  of  England,  is  not  entitled 
to  deduct  from  the  sums  it  has  agreed  to  pay  for  interest  the  amount 
which,  under  a  subsequently  enacted  United  States  Income  Tax  Law,  it 


(December  B,  IfllB.) 

[640]  Action  tried  by  Sankey,  J.,  without  a  jury. 

By  an  indenture  dated  November  24,  1905,  and  made  between 
the  Tonopah  &  Tidewater  Railroad  Company  (thereinafter  re- 
ferred to  as  the  railroad  company)  of  the  first  part,  the  defend- 
ants (thereinafter  referred  to  as  the  Borax  Company)  of  the 
Fccond  part,  and  the  plaintiffs  (thereinafter  referred  to  as  the 
tnistecc)  of  the  third  part,  after  reciting  an  indenture  dated 
November  1,  1905,  and  made  between  the  railroad  company  and 
the  Mechanics  Triist  Company  (thereinafter  referred  to  as  the 
trust  company),  and  that  the  railroad  company  had  determined  to 
execute  and  issue  first  mortgage  5  per  cent  gold  bonds  redeemable 
at  par  on  July  1,  1960,  or  prior  thereto  at  105  per  cent  to  the 
amount  of  500,0001,  and  in  order  to  secure  the  bonds  to  execute 
10  B.  R.  C. 
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and  deliver  to  the  trust  company  as  trustees  a  first  mortgage  or 
deed  of  trust  of  all  its  real  and  personal  estate  with  all  its  fran- 
chises, the  railroad  company  conveyed  to  the  trust  company  all 
the  property,  real,  personal,  and  franchises,  mentioned  in  the  in- 
denture of  November  1,  1905,  to  hold  in  trust  for  the  henefit,  se- 
curity, and  protection  of  the  several  persons  and  corporations  who 
should  from  time  to  time  hold  and  own  the  said  bonds  or  any  other 
bond  or  bonds  Issued  In  lieu  thereof;  and  also  reciting  that  it  had 
been  arranged  for  convenience  that  only  one  bond  for  the  full  sum 
rf  500,000/.  should  be  issued  by  the  railroad  company,  but  that 
the  trustees  should  be  entitled  to  require  to  ba  issued  to  them  in 
lieu  of  such  one  bond  such  and  so  many  bonds  of  an  equivalent 
total  value  as  they  might  require  not  exceeding  5,000  bonds  in  all, 
and  reciting  that  it  had  been  agreed  that  the  bond  should  be  dealt 
with  in  manner  thereinafter  appearing,  and  that  the  Borax  Com- 
pany should  give  such  guaranty  [541]  in  respect  of  the  said  bond 
and  the  interest  thereon  as  was  thereinafter  contained,  and  also 
reciting  that  in  pursuance  of  the  agreement  and  foi*  the  purpose  of 
securing  the  payment  of  the  principal  moneys  and  interest  men- 
tioned in  the  certificates  to  be  issued  as  thereinafter  mentioned 
the  railroad  company  was  about  to  issue  to  the  present  trustees 
.  (namely,  the  plaintiffs)  one  bond  for  the  sum  of  500,000i.,  and 
that  the  railroad  company  had  allotted  to  the  subscribers  thereof 
debenture  stock  certificates  to  the  amount  of  500,000/.  against 
the  bond,  it  was  provided  as  follows : 

Clause  4 :  "The  railroad  company  shall  duly  pay  and  remit  to 
the  trustees  in  London  the  principal  moneys,  premiums  and  inter- 
est at  5  per  cent  secured  by  the  said  bonds  so  that  the  same  respec- 
tively shall  be  in  the  hands  of  the  trustees  fifteen  days  before  the 
dates  on  which  the  same  respectively  shall  fall  due  and  be  pay- 
able, and  the  trustees  shall  apply  the  moneys  received  by  them 
from  the  railroad  company  in  respect  of  interest  on  the  said  bond 
or  bonds  in  the  first  place  in  paying  to  the  holders  of  the  certifi- 
cates interest  at  the  rate  of  4^  per  cent  per  annum  on  the  amoimts 
secured  by  the  certificates  held  by  them  respectively.  Such  inter- 
est shall  be  paid  to  the  holders  of  certificates  on  the  15th  day  of 
April  and  the  15th  day  of  October  in  each  year.  And  the  trustees 
shall,  after  payment  of  interest  at  the  rate  of  4J  per  CHit  on  the 
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sums  eecured  by  the  certificates  for  the  tiiuo  being  outstandiDg,  m 
the  next  place  pay  the  balance  of  the  said  moneys  received  by 
them  in  respect  of  the  interest  on  the  said  bond  to  the  Borax  Com- 
pany." 

Clauae  8:  "The  Borax  Company,  in  purBuance  of  the  siiid 
agi-eement  and  in  consideration  of  the  payment  to  them  of  J  per 
cent  per  annum  ont  of  the  interest  at  the  rate  of  5  per  cent  pay- 
able on  the  said  bond  or  bonds,  or  the  payment  to  them  of  tlic  bal- 
ancfl  of  the  interest  payable  on  the  said  bond  or  bonds  in  aword- 
anca  with  clause  4  hereof  covenant  with  the  trustees  as  follows : 

"(a)  If  the  railroad  company  shall  make  default  in  the  fulfil- 
ment of  any  of  the  stipulations  of  clause  4  hereof  they,  the  Borax 
Company,  will  pay  to  the  trustees  at  the  expiration  of  [642]  seven 
days  after  demand  in  writing  thereof  shall  have  been  made  upon 
the  Borax  Company  by  or  on  behalf  of  the  trustees  the  sum  or 
sums  of  money  in  payment  of  which  the  railroad  company  shall 
have  made  default 

"(b)  This  covenant  and  guaranty  shall  be  a  continuing  secu- 
rity, and  shall  remain  in  operation  until  the  redemption  or  pay- 
ment of  the  whole  of  the  said  bonds." 

Clause  27 :  "These  presents  shall  be  construed  and  the  rights 
of  all  persons  claiming  hereunder  shall  be  regulated  by  the  law 
of  England.  And  the  railroad  company  doth  hereby  agree  that,  in 
case  it  shall  be  necessary  for  tlio  trustees  to  take  legal  procL-ediitgs 
against  the  railroad  cojnpany  in  connection  with  these  presents  or 
for  effectuating  the  security  hereby  created,  it  shall  be  lawful  for 
the  trustees  to  sue  the  company  in  England  in  its  corporate  name, 
and  in  order  to  give  effect  to  the  intention  of  the  foregoing  j)r()Ti- 
sion  the  railroad  company  hereby  agrees  to  be  bound  in  alt  things 
by  the  jiirisdiction  of  the  English  courts,  and  the  railroad  com- 
pany shall  bo  deemed  to  have  and  at  all  times  during  the  continu- 
ance  of  this  security  to  retain  domicil  and  residence  in  Eugluml. 
and  that  service  of  any  writ  of  summons  or  other  process  issued  at 
the  suit  of  the  trustees  againat  the  railroad  company  etfectcti  by 
leaving  a  copy  of  such  writ  or  other  process  at  the  registered 
ofHce  for  the  time  being  of  the  Borax  Company  in  London  shall  bo 
deemed  to  be  good  and  effectual  service  of  such  writ  or  other 
"process  upon  the  railroad  company." 
10  B.  R.  C. 
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By  the  Income  Tax  Act  of  the  United  States  of  America  1916, 
chap.  463  (as  amended  by  the  War  Income  Tax  Act  1917,  chap. 
63),  it  waa  provided  that  an  income  tax  at  the  rate  of  2  per  cent 
to  be  paid  annually  should  be  levied,  aaaesaed,  and  imposed  upon 
the  income  received  in  the  preceding  year  from  all  aoureea  within 
the  United  States  by  every  individual,  a  nonresident  alien,  in- 
cluding interest  on  bonds,  notes,  or  other  interest-bearing  obliga- 
tions of  residents,  corporate  or  otherwise;  and  also  that  there 
should  be  levied,  assessed,  and  imposed  an  income  tax  to  be  paid 
annually  at  the  rate  of  2  per  cent  upon  the  net  total  income  re- 
ceived in  the  preceding  year  from  all  sources  within  the  United 
States  by  every  corporation,  [643]  joint  stock  company,  or  asso- 
ciation organized,  authorized,  or  existing  under  the  laws  of  any 
foreign  country,  including  interest  on  bonds,  notes,  or  other  in- 
terest-bearing obligations  of  residents  corporate  or  otherwise. 
The  acts  also  contained  provisions  authorizing  and  requiring  the 
said  tar  to  be  deducted  and  withheld  and  paid  to  the  officers  of  the 
United  States  government  authorized  to  receive  the  same  from  the 
income  of  nonresident  alien  individuals  from  sources  witliin  the 
United  States,  and  the  same  provisions  were  made  applicable  to 
the  tax  imposed  upon  incomes  derived  from  interest  upon  bonds 
and  mortgages  or  deeds  of  trust  or  similar  obligations  of  domes- 
tic or  other  resident  corporations,  joint  stock  companies  or  asso- 
ciations, by  nonresident  alien  companies,  corporations,  and  joint 
stock  companies  not  engaged  in  business  or  trade  within  the 
United  States,  and  not  having  any  office  or  place  of  business 
therein. 

The  railroad  company  was  a  corporation  incorporated  under 
the  laws  of  the  State  of  New  Jersey  in  the  United  States.  Both 
die  plaintiffs  and  the  defendants  were  English  corporations  incor* 
porated  under  the  English  Companies  Acts. 

On  April  2, 1918,  the  railroad  company  or  the  defendants  paid 
to  the  plftintifFs  the  sum  of  11,035Z.  on  account  of  the  interest  due 
on  April  1, 1918,  at  the  rate  of  5  per  cent  on  the  sum  of  500,0001., 
the  amount  of  the  bonds. 

By  a  letter  dated  April  9,  1918,  the  plaintiffs  demanded  from 
the  defendants,  payment  of  the  sum  of  1,4751.,  being  the  difiFerence 
between  the  sum  of  ll,025i..8nd  the  sum  of  12,500i.,  being  the 
interest  at  the  rate  of  5  per  cent  on  the  sum  of  600,0001. 
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The  plaintiffs  claimed  to  reco^■e^.  from  the  defendants  the  sum 
of  l,-i7-5?.,  or  alternatively  the  sum  of  2257.,  being  the  said  sum  of 
lAiai.  less  l,250i.  repayable  to  the  defendants  by  the  plaintiffs 
in  consideration  and  in  the  event  of  the  performance  by  the  de- 
fendants of  their  covenant  contained  in  clause  8  (a)  of  the  in- 
denture of  November  2i,  IflOJ. 

The  defendants,  by  their  defense,  alleged  that  tlie  railroad  com- 
pany, being  a  corporation  incorporated  in  America,  was  subject 
to  flud  bound  by  the  United  States  Income  Tax  Acts,  [544]  and 
ivas  entitled  thereunder  to  deduct  and  withhold  tax  at  the  rate  of 
2  per  cent  fi-om  the  payment  of  interest  at  the  rate  of  5  per 
cent  oij  the  sum  of  600,000/.,  and  that  no  further  sum  beyond 
the  ll,025i.  paid  by  the  railroad  company  or  by  the  defend- 
ants to  the  plaintiffs  was  payable  by  the  railroad  company  or  by 
the  defendants  to  the  plaintiffs.  The  defendajits  said  that  they 
were  entitled  to  be  paid  and  to  retain  the  sum  of  l,250i.  out  of  the 
12,'iOQl.,  and  from  the  remaining  sura  of  ll,2riOi.  the  railroad 
company  and/or  the  defendants,  who  wore  guarantors  only  for  tho 
lailroad  company,  wei'c  entitled  to  deduct  or  withhold  and  retain 
the  sum  of  2251.,  being  tax  at  2  per  cent  in  accotdanee  with  the 
Income  Tax  Lawa  of  the  United  States. 

Leslie  Scott,  E.G.,  and  A.  M.  Latter,  for  the  plaintiffs.  Tho 
indenture  of  November  24, 1905,  is  an  English  contract  us  it  was 
made  in  this  country,  and  payment  under  it  had  to  be  made  in 
London,  and  therefore  it  must  be  construed  ac<?ording  to  English 
law.  Tlic  parties  to  the  deed  expressly  provided  in  clause  27 
that  it  should  be  construed,  and  the  righta  of  all  persons  claiming 
under  it  should  be  regulated,  hy  the  law  of  England.  That  is  con- 
chisive  on  the  point.  The  interpretation  of  a  contract  and  the 
rights  and  obligations  under  it  of  the  parties  thereto  must  be  de- 
termined in  accordance  with  the  law  by  which  the  parties  to  the 
contract  intended,  or  may  fairly  be  presumed  to  have  intended, 
the  (^ntract  to  be  governed.  See  Dicey's  Conflict  of  Laws,  2d  ed., 
rules  146,  152.  In  Story's  Conflict  of  Laws,  8th  ed.  §  263,  it  is 
stated  that  "the  law  of  the  place  of  the  contract  is  to  govern  a»  to 
the  nature,  the  obligation,  and  tho  interpretation  of  the  contract, 
loctis  contractus  regit  actum."    Lord  Herschell,  L.C.,  pointed  out 
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in  Hamhjnd-  Co.  v.  Talisker  Distillery  [1894]  A.  C.  202,  208,  6 
Keports,  188,  71  L.  f .  N.  S.  1,  S8  J.  P.  r.40,  that  the  place  where 
the  contrnet  was  madiTand  the  place  where  it  whs  to  be  perfonned 
Tvere  both  matters  which  must  be  taken  into  consideration,  but 
neither  of  them  was  of  itself  eoncluaive  as  to  the  particnlar  law 
wiiich  was  intended  to  govern  particular  parts  of  the  contract  be- 
tween the  parties.  [546]  The  whole  of  the  contract  must  be 
looked  at  and  the  rights  under  it  must  be  regulated  by  the  inten- 
tion of  the  parties  as  appearing  from  the  contract.  Here  it  is 
clear  from  elaiiae  27  of  the  contract  that  the  parties  intended  that 
their  rights  under  the  contract  should  be  governed  by  English  law. 
A  discharge  of  a  contract  not  in  accordance  with  the  law  by  which 
the  parties  to  the  contract  intended,  or  may  fairly  be  presumetl  to 
have  intended,  the  contract  to  be  governed,  is  not  a  valid  dis- 
chai^.  See  Dicey'a  Conflict  of  Laws,  rule  153.  In  Story's  Con- 
flict of  Laws  the  rule  is  expressed  in  §  342  thus :  "A  discharge 
of  a  contract  by  the  law  of  a  place  where  the  contract  was  not 
made,  or  to'be  performed,  will  not  be  a  discharge  of  it  in  any  other 
countiy."  See  Smtik  v.  Buchanan  (1800)  1  East,  6,  102  Eng. 
Reprint,  3,  5  Kevised  Ecp.  499;  Gibks  v.  Socicte  des  Metaux 
(1890)  25  Q.  B.  D.  399,  59  L.  J.  Q.  B.  N.  S.  510,  63  L.  T.  N.  S. 
603;  Xew  Zecda-nd  Loan  &  Mercantile  Agency  Co.  v.  Morrison 
[1898]  A.  C.  349,  67  L.  J.  P.  C.  N.  S.  10,  77  L.  T.  N.  S.  603,  5 
,  Hanson,  l7l,  14  Times  L.  II.  141,  46  Week.  Kep.  239.  The  fact 
that  one  of  the  parties  to  the  contract  is  of  American  domicil  is 
immaterial.  Gibbs  &  Sons  v.  Societe  des  Metaux,  supra.  The 
fact  that  the  American  Income  Tax  Acts  made  the  deduction  of 
income  tax  from  interest  ex]uivalent  to  payment  to  the  person  en- 
titled to  receive  the  interest  is  irrelevant,  as  the  English  courts 
do  not  recognize  tlio  fiscal  laws  of  foreign  countries  as  altering 
the  position  of  parties  to  an  English  contract.  The  plea  by  the 
defendants  of  tender  of  the  5  per  cent  interest  less  the  income  tax 
imposed  by  the  United  States  is  a  bad  plea.  The  contract  being 
made  in  England,  the  defendants  are  bound  to  perform  it  in  its 
integrity,  and  it  is  no  defense  to  say  that  a  foreign  power  has  in- 
tervened. See  Spiller  v.  Tui-ner  [1897]  1  Ch.  911,  66  L.  J.  Ch. 
N.  S.  435,  7_6  L.  T.  N.  S.  622,  45  Week.  Kep.  549;  Sydney 
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Municipal  Coundi  v.  BuU  [1909]  1  K.  B.  7,  78  L.  J.  K.  B.  N. 
S.  48,  91  L.  T.  N.  a  SOS,  26  Timee  L.  K.  6. 

Finlay,  E.O.,  and  Bremner,  for  tiie  defeadants :  The  defend- 
aats  are  ontitlod  to  succeed.  Tlie  railwa;  oompau;  were  under  a 
duty  to  deduct  and  pay  to  the  United  States  fisoal  authorities,  in 
accordance  with  the  United  States  Income  Tax.Acts,  income  tax 
on  bonds  held  outside  the  United  States.  A  note  in  Dicey's  C<»- 
diet  of  Laws,  2d  ed.  p.  564,  is  to  the  following  effect:  "Jacoba  v. 
Credit  Lyonvais  (1884)  12  Q.  B.  D.  589,  63  L.  J.  Q.  B.  N.  S. 
156,  60  L.  T.  N.  S.  194,  82  Week.  Kep.  761,  1  Eng.  Kul.  Gas. 
338,  suggests  the  [546]  conclusion  that  an  English  coutract  to  be 
performod  in  France,  the  perfommsoe  whereof  is,  at  the  time 
when  the  contract  is  made,  lawful  bj  French  law,  ma;  be  valid  in 
England,  even  though  at  Uie  time  for  the  fulfilment  of  the  con- 
tract the  performance  thei'cof  is  forbidden  bj  Fr^ich  law.  This 
inference  is  suj^ested  by  the  headiiote  to  the  report  of  Jacobs  v. 
Credit  Lyonnais,  supra,  and  by  some  expressions  in  the  case,  but 
is  (it  is  submitted)  erroneous.  Jacobs  v.  Credit  Lyonnais 
only  decides  that  a  person  who  enters  into  an  English  contract — 
i.  e.,  a  contract  go\emed  by  the  law  of  England— is  not 
excused  for  its  nonperformance  in  I'rance  by  circumstances 
which  take  place  after  the  contract  is  made,  and  afford  a 
legal  excuse  for  nonperformance  under  French,  though  not 
under  English,  law.  It  docs  not  appear  from  the  case  that 
it  would  have  been  illegal  under  French  law  to  Bave  shipped 
the  cargo,  but  only  that  the  shipping  was  prevented  by  force 
majeure, — namely,  by  the  action  of  the  rebels.  This  hindrance 
was  a  valid  excuse  according  to  French  -law,  but  not  ac- 
cording to  English  law;  hence,  in  an  English  court,  it  could  not 
be  a  ^alid  defcuMC  for  nonperformance  of  an  English  contract.  If 
the  sliipnient  hiid  been  a  violation  of  French  law  this  would  ap- 
pai-cntly  have  been  a  valiil  excuse  in  an  English  court  for  the  non- 
shipment  of  the  cargo,—!,  e.,  the  nonperformance  of  the  contract." 
That  stateraout  as  to  the  Jaw  applies  to  the  pi-cseut  ease.  If  a 
coutract  is  made  in  England  tlie  basis  of  which  involves  the  doing 
of  some  act  in  a  foreign  country,  and  thiit  act  bcHwnos  cither  ille- 
gal by  the  law  of  that  coimtry,  or  the  performance  of  which  is  per- 
nnttcd  only  upon  the  paynietit  of  a  tax,  then,  even  though  the  con- 
tract ia  an  English  coutract,  yet  the  performance  of  that  part  is 
10  B.  R.  C. 
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excused  whicli  the  foreign  L^slature  lias  either  forbidden  or  had 
iiUowed  it&  performance  only  upon  payment  of  the  tax.  In  Delage 
y.  Nugget  Polish  Co.  (1005)  92  L.  T.  N".  S.  682,  21  Times  L.  R. 
454,  an  English  company  undertook  to  pay  to  a  foreigner  residing 
abroad,  from  whom  they  had  acquired  a  secret  process,  8  per  cent 
on  tho  gross  receipts  from  the  sale  for  a  number  of  years,  and  it 
was  held  that  the  company  had  rightly  deducted  income  tax  from 
the  amounts  payable  under  the  agreement.  [547]  ^Tien  money  is 
lent  to  a  company  carrying  on  business  in  a  foreign  country,  the 
lender  runs  the  risk  of  being  subject  to  the  fiscal  legislation  of  that 
country.  It  is  true  that  the  payments  of  interest  had  to  be  made 
in  this  country,  hut  that  obligation  could  only  be  carried  out  by 
sending  money  frcon  the  United  States,  and  would  be  subject  to 
the  fiscal  legislation  of  that  country  as  a  condition  of  remitting 
the  money.  If  the  plaintitfe  had  to  go  to  the  American  courts  to 
enforce  payment  of  the  interest  the  payment  of  the  5  per  cent  less 
tax  would  he  held  to  be  a  good  discharge.  The  substantive  rights 
of  the  parties  are  not  affected  by  clause  27.  The  English  courts 
will  have  regard  to  tho  fact  that  the  railway  company  is  an 
American  company,  the  defendants  are  merely  guarantors,  and 
that  the  money  has  to  come  from  America  and  is  subject  to  the 
fiscal  legislation  of  the  United  States  government.  In  SpUler  v. 
Turner  [1897]  1  Gh'.  &11,  66  L.  J.  ph.  N.  S.  435,  76  L.  T.  N.  S. 
•523,  45  We^  Rep.  549,  an  English  company,  with  English  stock- 
holders, carried  on  business  in  Australia,  but  was  not  incorporated 
there,  and  therefore  an  English  contract  made  betwe^i  the  com- 
pany and  its  English  stockholders  could  not  be  affected  by  Austra- 
lian legislation.  Those  facts  are  very  different  from  the  present 
case,  and  thepefore  that  case  does  not  apply.  - 

Leslie  Scott,  E.O.,  in  reply.  Sections  102  and  103  of  the  Inr 
come  Tax  Act  1842,  expressly  provide  that  a  person  who  is  liable 
to  pay  yearly  interest  of  money  may  make  a  deduction  therefrom 
in  respect  of  income  tax,  and  that  such  deduction  shall  be 
equivalent  to  payment  and  be  a  discharge  pro  ianio.  Without 
that  provision  the  deduction  of  income  tax  would  not  be  equivalent 
to  payment.  There  is  no  similar  provision  with  regard  to  the  de- 
duction of  foreign  income  tax. 

The  comment  on  Jacobs  v.  Credit  Lyonnais  (1884)  12  Q.  B.  D. 
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589,  53  L.  J.  Q.  B.  N.  S.  156,  50  L.  T.  N".  S.  194,  32  "Week, 
licp.  761,  1  Eiig.  Rul.  Cas.  338,  in  the  note  on  p.  554  of 
Dieey's  Conflict,  of  Laws  goes  further  than  the  authoritiea 
urarrnnt.  In  the  other  cases  cited  in  the  note  the  illf^ality  affected 
lw>th  parties.  Here  there  is  no  question  as  to  illegality.  Deluge 
V.  ^'v(iget  Polish  Co.  (1905)  92  L.  T.  N.  S.  682,  21  Times  L.  R. 
454,  is  distinguishable.  If  the  8  per  cent  of  the  gross  receipts  waa 
[S48]  an  annual  payment  within  the  Income  Tax  Acts,  then  the 
English  courts  were  bound  under  §  103  of  the  Act  of  1S42  to  en- 
force the  deduction  of  income  tax. 

Cur.  adv.  vuli. 

Sankey,  X,  read  the  following  judgment:  In  this  case  the 
plniutiffa  advanced  a  sum  of  500,000i.  to  an  Amwcan  railway 
company  known  as  the  Tonopah  &  Tidewater  Railroad  Company, 
who  agreed  to  pay  interest  thereon  in  London  at  the  rate  of  5  per 
cent.  The  rights  of  the  parties  are  regulated  by  an  indenture 
diitod  the  24th  day  of  November,  1905,  made  between  the  railroad 
company,  the  defendants,  and  the  plaintiffs,  in  pursuance  of 
which  the  defendants  guaranteed  the  payment  of  the  interest  as 
follows :  [His  Lordship  read  clauses,  4,  8,  and  27  of  the  deed  of 
trust  and  continued ;] 

Subsequently,  in  the  years  1916  and  1917  the  United  States  of 
America  passed  certain  income  tax  laws,  and  the  point  at  issue  in 
this  case  is  whether  the  railroad  company  are  entitled  to  deduct 
the  amount  they  have  paid  for  income  tax  to  the  United  States 
goYcmment  from  the  sums  tbey  agreed  to  pay  to  the  plaintiffs  for 
interest,  it  being  contended  on  their  behalf  that  the  company  was 
and  is  a  corporation  incorporated  in  America  and  subject  to  and 
bound  by  tlie  said  acts  and  entitled  thereunder  to  deduct  and  with- 
liold  tax  at  the  rate  of  2  per  cent  from  the  payment  of  the  inter- 
est mentioned. 

No  evidence  was  called  before  me,  and  the  facts  were  not  dis- 
puted, the  question  of  liability  alone  being  argued.  It  is  only 
necessary  to  reiterate  (1)  that  the  contract  and  the  rights  of  all 
persons  claiming  thereunder  are  to  be  regulated  by  the  law  of 
England;  and  (2)  that  the  sum  due  for  interest  is  payable  in  Lon- 
don. 
10  B.  n.  c. 


,dbyCoogIe 


INDIAN  ft  GEN.  INVEST.  TRUST  t,  BORAX  CONSOLIDATED.  117 

It  was  urgod  on  behalf  of  the  plaintiffs  that  they  are  entitled  to 
succeed  upon  the  ground  that  payment  of  the  5  per  cent  mentioned 
in  the  contract  is  not  discharged  by  the  payment  to  them  of  a 
smaller  sum  in  England  and  payment  of  the  balance  to  the  United 
States  of  America  taxing  authorities. 

Now  it  may  be  stated  aa  a  genial  proposition  of  English  law 
[549]  that  an  agreement  by  A  to  pay  B  a  certain  sum  is  not  dis- 
charged by  the  payment  to  B  of  a  sum  of  less  amount  and  the  pay- 
ment to  C  of  the  balance,  unless  (1)  this  position  is  created  by 
statute  or  common  law,  or  (2)  by  stipulation  express  or  implied 
between  the  parties. 

As  to  (1).  Is  the  position  taken  up  by  the  defendants  created 
by  statute  or  common  law  ?  It  is  provided  by  §§  102  and  103 
of  the  English  Income  Tax  Act  of  1842,  that  where  a  person  is 
under  liability  to  pay  yearly  interest  of  money  he  may  make  a  de- 
duction therefrom  in  respect  of  income  tax  and  "shall  be  acquitted 
and  discharged  of  so  much  money  as  such  deduction  shall  amotint 
unto,  as  if  the  amount  thereof  had  actually  been  paid  unto  the 
person  to  whom  such  payment  shall  have  been-  due  and  payable." 
In  other  words  there  is  an  express  act  of  Parliament  which,  per- 
mits payment  to  the  English  income  tax  authorities  to  be  a  dis- 
charge pro  tanto  of  the  debt  which  a  person  owes  in  respect  of 
yearly  interest  to  another.  There  is  no  act  of  Parliament  which 
allows  payment  of  income  tax  to  abother  country  to  be  reckoned 
as  a  discharge. 

As  to  the  common  law,  as  far  back  as  1800  it  was  laid  down  by 
Lord  Kenyon,  Ch.  J.,  in  Smith  v.  Buchanan  (1800)  1  East,  6, 10, 
102  Eng.  Reprint,  3,  that  "it  is  impossible  to  say  that  a  contract 
made  in  one  country  is  to  be  governed  by  the  laws  of  another." 
In  that  case  it  was  held  that  a  discharge  in  the  state  of  Maryland 
under  a  commission  of  bankruptcy  is  not  a  bar  to  an  action  for  a 
debt  arising  in  England  against  the  bankrupt  by  a  creditor  a  sub- 
ject of  this  country,  for,  as  Lord  Kenyon  said,  "it  might  as  well 
be  contended  that  if  the  State  of  Maryland  had  enacted  that  no 
debts  due  from  its  own  subjects  to  the  subjects  of  Englaud  should 
be  paid,  the  plaintiff  would  have  been  bound  by  it."  In  Story's 
Conflict  of  Laws,  8th  ed,,  p.  488,  §  342,  that  learned  alithor  says : 
"A  discharge  of  «  eontract  by  the  law  of  a  place  where  the  con- 
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tract  was  uot  m&de,  or  to  be  performed,  will  not  be  a  discharge  of 
it  in  any  other  country."  In  the  case  of  SpUler  v.  Turner 
[1897]  1  Ch.  911,  66  L.  3.  Ch.  N.  S.  435,  76  L.  T.  K  S.  622,  45 
Week.  Rep.  549,  the  facts  were  as  follows:  An  English  company 
which  carried  on  business  in  a  colony  [560]  passed  resolutions 
under  which  a  class  of  guaranteed  preference  stockholders  became 
entitled  to  a  cumulative  payment  of  interest  at  the  rate  of  6  per 
cent  per  annum  in  priority  to  the  other  stockholders.  By  a  subee-  . 
quent  act  of  the  colonial  I-^slature  a  duty,  in  the  nature  of  in- 
come tax,  was  imposed  on  all  dividends  or  interest  paid  out  of 
assets  in  the  colony  to  the  members  of  companies  carrying  on  busi- 
ness therein,  end  it  was  declared  that  the  duty  payable  in  respect 
of  the  amount  received  by  any  member  should  be  a  debt  due  by 
him  to  the  Crown.  It  was  held  by  Kekewicb,  J.,  that  the  ctmtract 
between  the  preference  and  ordinary  stockholders  being  an  Eng- 
lish contract,  the  rights  under  it  of  preference  stockholders,  not 
domiciled  in  the  colony,  were  not  affected  by  the  colonial  act,  and 
that  they  were  therefore  entitled  to  their  6  per  cent  without  any 
deduction  in  respect  of  tho  colonial  duty. 

The  learned  counsel  for  the  defeudants  relied  strongly  upon  a 
note  in  Professor  Dicey's  Conflict  of  Laws,  2d  ed.,  p.  554,  upon 
the  well-known  case  of  Jacobs  v.  GredU  Lyonruus  (1884)  12  Q. 
B.  D.  589,  53  L.  J.  Q.  B.  N.  S.  156,  50  L.  T.  N.  S.  194,  32 
Week.  Rep.  761, 1  Eng.  Rul.  Cas.  338.  It  is  to  be  observed,  how- 
ever, that  in  that  case  different  cireumstaneee  existed  from  those 
in  the  present  case.  There  the  contract  was  to  be  performed  by 
shipment  hy  a  French  company  at  an  Algerian  port,  an  operation 
which  was  lawful  by  French  law  at  the  time  the  contract  was 
made,  although  at  the  time  for  the  fulfilment  of  the  contract  the 
performance  was  forbidden  1^  such  law.  No  circujnstances  of 
that  character  exist  in  the  presmt  case,  and  different  considera- 
tions apply.  Whilst  it  is  the  duty  of  an  English  court  to  enforce 
an  English  taxing  act,  it  is  no  part  of  its  duty  to  enforce  the 
taxing  act  of  another  country.  I  have  therefore  come  to  the  con- 
clusion that  there  is  no  statute  and  no  principle  of  the  common 
law  which  justifies  tlie  defendants  in  their  refusal  to  pay. 

As  to  (2).  Is  there  any  stipulatitm,  express  or  implied,  be- 
tween the  parties  upon  which  the  defendants  can  rely  to  justly 
10  B.  R.  C. 
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the  poaition  they  have  taken  up  ?  "It  is  open  in  all  casea  for  par- 
ties to  make  Biich  agreement  as  they  please  as  to  [561]  incorpo- 
rating the  provisions  of  any  foreign  law  with  their  contracts. 
...  If  a  contract  made  in  England  by  English  subjects  or  resi- 
dents, and  upon  which  payment  is  to  be  made  in  England,  has  to 
be  performed  in  part  abroad,  it  might  not  be  imreasouable  to  as- 
sume that  the  mode  in  which  any  part  of  it  has  to  be  performed 
abroad  was  intended  to  be  in  accordance  with  the  law  of  the  for- 
eign country,  and  to  construe  the  contract  as  incorpuratiug  silently 
to  that  est^it  all  provisions  of  a  foreign  law  which  would  regulate 
the  method  of  performance,  and  which  were  not  inconsistent  with 
the  En^ish  contract."  Per  Bowen,  L,J,,  in  Jacobs  v.  Credit 
LyotmoM  (1884)  12  Q.  B.  D.  599,  604,  1  Eng.  Itul.  Cas.  338, 
Now  admittedly  there  is  no  express  stipulation,  and  in  my  view 
the  court  would  not  be  justified  in  reading  into  this  English  con- 
tract an  implication  that  the  plaintiffs  agreed  that  the  provisions 
of  an  American  taxing  act  should  be  enforceable  against  them  in 
England.  The  implication  is  just  the  other  way.  The  contract 
expressly  provides  that  it  shall  >be  construed,  and  that  the  ri^ts 
of  all  persons  claiming  thereunder  shall  be  regulated,  by  the  law 
of  England.  The  railroad  company  agreed  to  be  bound  in  all 
things  by  the  jurisdiction  of  the  English  courts,  and  that  service 
of  the  writ  upon  the  defendants  in  London  should  be  deemed  to  be 
good  and  effectual  service  of  the  writ  upon  the  railroad  company. 
(t  is  impossible  to  hold  that  a  contract  so  expressed  impliedly 
incorporates  a  ri^t  in  the  railroad  company  to  deduct  American 
income  tax  from  ^e  sums  they  have  agreed  to  pay  in  London  in 
accordance  with  English  law. 

In  my  opinion  the  plaintiffs'  contention  is  correct,  and  they  are 
entitled  to  judgment. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs:     Maddison,  Stvrlmg,  and  Humm. 

Solicitors  for  defendants ;   AtKwrst,  MorrUj  Crisp  &  Company, 
1*  B.  R.  O. 
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Note. — Liability  of  corporation  to  holder  of  bonds  for  amount 
of  income  tax  which  it  is  required  by  law  to  deduct  from 
interest  payments. 

It  will  be  noted  that  in  tlie  reported  case  {iNprAs  &  0,  Invest. 
Trust  v.  Borax  Consolidated,  anle,  108)  where  an  American  rail- 
way company  borrowed  money  and  issued  5  per  cent  gold  bonds  tc 
the  plaintilf,  an  Engli.ih  corporation,  and  the  defendant,  also  an 
English  company,  joined  in  a  deed  of  trust  given  by  the  railway 
guaranteeing  the  payment  of  the  principal  and  interest  in  LondoD, 
and  providing  that  the  deed  should  be  construed  and  the  rights  of 
all  parties  thereunder  be  regulated  by  tiie  laws  of  England,  it  waa 
held  that  the  railway  company  and  the  defendant  were  not  entitled 
to  deduct  from  the  interest  payable  on  the  bonds  the  amount  of  an 
income  tax  imposed  by  the  United  ytatea  upon  incomes  derived  by 
foreign  corporations  from  interest  on  bonds  of  United  States  corpo- 
rations, the  court  holding  that  the  contract  was  an  English  one,  and 
that  there  was  no  English  statute,  or  principle  of  common  law,  justi- 
fying the  deduction  of  the  United  States  income  tax  from  the  inter- 
eat,  and  the  payment  merely  of  the  balance,  and  that  there  was  no 
provision,  express  or  implied,  in  tlie  contract  o(  the  parties  authoriz- 
ing such  a  deduction. 

The  question  under  annotation  fs  one  of  importance  at  the  pres- 
ent time,  and  the  decision  in  the  reported  case  is  of  particular  value, 
as  there  is.little  authority  on  the  point. 

In  a  Bomewbat  similar  case,  Spiller  v.  Turner  [1897]  1  Ch.  911, 
66  L.  J.  Ch.  N.  S.  435,  76  L.  T.  N.  S.  622,  45  Week.  Rep.  549, 
where  an  English  company  carrying  on  business  in  Queensland,  hut 
never  registered  or  incorporated  there,  in  accordance  with  a  resolu- 
tion, issued  preference  stock  guaranteed  to  bear  6  per  cent  interest, 
and  subsequently  the  Queensland  legislature  passed  an  act  imposing 
a  certain  duty  on  dividends  and  profits  to  be  distributed,  propor- 
tionate to  the  capital  employed  in  the  colony,  and  made  the  duty  a 
debt  due  the  Crown  by  one  receiving  a  dividend  without  the  duty 
having  been  deducted,  it  was  hold  that  the  contract  with  the  pref- 
erence stockholders  was  an  English  contract,  and  that  such  stock- 
holders had  a  right  to  insist  on  the  performance  of  their  contract, 
and  that  they  wore  not  affected  by  the  Queensland  act  imposing  the 
duty,  but  were  entitled  to  the  full  6  per  cent  interest  guaranteed, 
and  the  c-ompany  was  not  entitled  to  make  any  reduction, in  respect 
of  the  colonial  tax. 

There  appear  to  be  no  other  cases  which  have  considered  the  point 
under  annotation,  J.  T.  W. 

10  B.  R.  C. 
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[ENGLISH  DIVISIONAL  COmT.] 

GOLDFARB  r.  BARTLETT  AND  KREMER. 

{1920]   1  K.  B.  639. 
Also  Reported  in  122  L.  T.  K.  S.  588,  [1020]  W.  N.  lu.  0-1  Sol.  Jo.  210. 

BIH  of  exchange  —  Partnership  —  Dissaliitlan  —  .Voflce  of  dishonor  to 
continuing  partner  —  Effect  sn  rcMrlnn  partner. 

Where  a  bill  drawn  by  partners  U  diahonored  after  the  dissolution  of 
the  paitnersliip,  notice  of  dishonor  to  the  continuing  partner  is  aulTicient 
notice  to  the  retiring  partner. 
Partnership  —  Giving  extension,  of  time  to  contlatihip  partner — Vta- 
charge  of  retiring  partner. 

Where,  siter  the  dissolution  of  a.  firm  the  indorsee  of  a  bill  of  ex- 
change drawn  by  the  firm,  with  notice  of  disaolutioii  and  of  the  fact  that 
the  continuing  partner  has  undertaken  to  discharge  the  firm  debts,  re- 
ceived from  the  continuing  partner  another  bill  of  exchange  payable  at  a. 
later  date,  with  a  request  that  the  first  bill  be  not  prevented.  h'lU  nev«r- 
thelesa  presented  the  first  bill  for  payment  at  its  mntiirily,  when  it  was 
dishonored,  but  failed  to  note  or  protest  the  second  hill,  whicli  was  like- 
wise unpaid,  the  retiring  partner  is  discharged  from'liahility  n)ian  the 
first  bill  of  exchange  by  the  extension  of  time  given  to  the  continuing 
partner  by  taking  the  second  bill,  or  from  liability  upon  tlie  considera- 
tion therefor  by  reason  of  such  indorsee's  failure  to  lake  the  proper  step» 
to  realize  his  security  under  the  second  bill. 

(December  18,  1»19.) 

Trial  of  action  before  McCardie,  J. 

[640]  The  adtiou  -was  brongbt  upon  a  bill  of  exchange- dated 
August  11,  1913,  for  5,355  francs  which  had  been  drawn  by  the 
defendants  upon  and  accepted  by  a  French  company,  and  which 
was  indorsed  by  the  defendants  to  the  plaintiff.  There  was  alsc 
an  alternative  claim  for  the  consideration  in  respect  of  which  the 
bill  was  given. 

The  following  statement  of  facta  is  taken  from  the  jndginent: 

The  plaintit!a,  a  firm  of  S.  Goldfarb,  were  bristle  merchants 
carrying  on  business  in  London,  The  defendants,  Bartlett  & 
KremeT).  were  also  bristle  nicrcluints,  and  formerly  carried  on 
business  in  jtartnerebip  in  London.  Before  August,  1913,  there 
had  been  some  dealings  between  the  plaintiffs  and  the  defendants, 
with  ihe  result  that  a  substantial  sum  of  money  became  due  from 
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the  defendants  to  tlie  plaiDtifFs.  In  Aiigiiet,  1913,  the  plalntifFa 
received  from  the  defendants  a  bill  of  exchange  dated  May  23, 
1913,  for  a  Bum  of  about  208Z.,  payable  ninety  daya  after  sight, 
which  was  drawn  by  the  defendants  npon  a  French  company 
called  Compagnie  Generale  d'Enterpriaes  Publiqiiea  et  Privies, 
and  accepted  by  that  company,  and  which  had  been  indorsed  by 
the  defendants  to  the  plaintiffs  for  value.  The  plaintiffs  dis- 
counted that  bill  with  their  bankers.  The  bill  was  dishonored  and 
duly  protested.  Thereupon  the  defendants,  on  or  about  August 
21,  1913,  handed  to  the  plaintiffs  another  bill  of  exchange  for 
5,355  francs  dated  August  11,  1913,  payable  sixty  days  after 
date, — that  is,  on  or  about  October  11.  The  bill  was  in  a  similar 
form  to  the  previous  bill,  being  drawn  by  the  defendants  npon  the 
same  French  company,  accepted  by  that  company,  and  then  in- 
dorsed by  tbe  defendants  to  the  plaintiffs  for  value.  The  bill  was 
received  by  the  plaintiffs  while  the  partnership  between  the  two 
defendants  was  in  full  force. 

On  August  27,  1913,  shortly  after  the  receipt  of  the  bill  by  the 
plaintiffs,  tbe  partnership  between  the  two  defendants  was  dis- 
solved. Bj  tbe  terms  of  tbe  agreement  of  dissolntion  the  business 
carried  on  by  the  partnership  and  all  the  assets  belonging  thereto 
from  the  date  of  tiie  agreement  belonged  to  the  defendant  Bart- 
lett,  who  was  alone  entitled  to  use  [641]  the  firm  name  of  Bart- 
lett,  Kremer,  &  Company.  Kremer  went  out  of  the  business  for  a 
consideration  which  was  paid  to  him.  Clause  1  of  the  agreement 
provided  that  the  partnership  hitherto  subsisting  between  Bartlett 
and  Kremer  should  be  determined  as  from  the  date  of  the  agree- 
ment, and  neither  of  the  parties  should  be  in  any  way  authorized 
to  incur  liabilities  on  behalf  of  tbe  other  from  the  datethereof. 
It  also  provided  that  notice  of  the  dissolution  should  be  forthwith 
advertised  in  the  London  Gazette  and  notified  to  the  customers 
and  others  who  had  dealt  with  the  firm.  By  clause  4  Bartlett 
covenanted  with  Kremer  that  he  would  pay  and  discharge  all 
debts  and  liabilities  of  the  firm  of  Bartlett,  Kremer,  &  Company, 
whether  existing  or  future,  and  would  indemnify  Kremer  frtrni 
and  against  the  same  and  from  all  claims  and  demands  on  account 
thereof. 

Upon  the  execution  of  that  agreement,  notice  of  the  dissolntion 
10  B.  B.  C. 
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of  partnersliip  waa  duly  given  to  the  pkintiffB  by  a  letter  dated 
August  27,  which  was  signed  by  both  Bartlett  and  KremCT,  where- 
by they  informed  the  plaintiffs  that  the  partnership  theretofore 
existing  between  tfaem  had  been  dissolved,  and  that  the  defendant 
Bartlett  would  carry  on  (he  business  of  Bartlett,  Kremer,  &  Com- 
pany alone  under  the  same  name,  and  that  he  would  in  due  course 
discharge  all  the  liabilities  of  the  firm  and  receive  all  soma  due  to 
the  firm.  The  plaintiffs  wrote  to  the  defendant  Kremer  on  Au- 
gust 28  in  reply  to  that  notice  of  diasolntitm  of  partnership,  and 
said  that  they  had  entered  into  certain  obligations  and  had  under- 
taken liability  for  both  Eremer  and  Bartlett,  and  that  they  must 
continue  to  bold  both  jointly  and  severally  liable  for  those  obliga- 
tions. 

Shortly  before  October  11,  1913,  when  the  bill  of  August  11 
fell  due,  Bartlett,  the  continuing  partner,  saw  the  plaintiffs  and 
offered  tfami  another  bill  in  exchange  for  the  one  then  current. 
The  bill,  which  was  offered  and  taken  by  the  plaintiffs,  was  dated 
October  1,  1913,  and  was  drawn  by  the  defendant  Bartlett  in  the 
name  of  Bartlett,  Kremer,  &  Company  upon  the  same  French 
company  as  the  other  bills  bad  been  drawn  upon,  and  accepted 
by  that  company,  and  indorsed  [642]  by  Bartlett,  Eremer,  & 
Company,  that  is,  by  the  defendant  Bartlett,  who  was  then  carry- 
ing on  business  in  that  name,  to  the  plaintiffs.  The  bill  was  for 
5,890  francs,  and  was  payable  thirty  days  after  date, — ^namely,  on 
October  31,  1913.  At  the  same  time  Bartlett  asked  the  plaintiffs 
not  to  present  the  bill  dated  August  11  that  was  then  current.  As 
a  matter  of  fact  the  bill  of  August  11  was  presaited  and  dis- 
honored and  was  returned  by  the  plaintiffs'  bankers,  with  a  slip 
attached  showing  that  it  had  been  presented  and  dishonored. 
Thereupon  the  plaintiffs  saw  Bartlett  and  gave  him  notice  of  dis- 
honor. McCardie,  J.,  held  that  a  notice  of  dishonor  within  §  iff 
of  the  Bills  of  Exdiange  Act  1S82  was  duly  given,  and  that  all  the 
proper  formalities  there  required  were  followed. 

The  last  bill,  dated  October  1,  1913,  payable  on  October  31, 
was  also  not  paid.  It  was,  however,  not  not«d  or  protested,  and 
DO  notice  of  dishonor  waa  given  to  the  defendants. 

There  was  nothing  to  show  that  the  bills  were  accepted  by  the 
French  company  as  accommodation  bills,  and  MoCardie,  J.,  drew 
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the  inference  from  the  facts  before  him  that  they  were  accepted 
for  value. 

The  plaintifTs  thereupon  brought  this  action  against  both  Bart- 
lett  and  Kremcr.  The  action  was  first  brought  in  respect  of  the 
bill  of  exchange  dated  October  1, 1913,  Afterwards  the  plaintiffs 
amended  tlieir  writ,  and  sued  in  respect  of  the  bill  of  exchange 
dated  August  11,  1913 ;  alternatively  they  sued  for  the  debt  in 
respect  of  which  the  bill  was  given. 

The  defendant  Bartlett  was  not  served  with  the  writ,  and  he  ditl 
not  appear  to  defend  the  action.  The  defendant  Kreracr  alone  de- 
fended the  action, 

Powell,  K.C.,  and  Keneln  Preedy,  for  the  plaintiffs.  The  de- 
fendant Kremer  is  liable  to' the  plaintiffs  upon  the  bill  dated 
August  11, 1913,  as  it  was  indorsed  to  tie  plaintiffs  by  the  firm  of 
Bartlett,  Kromer,  &  Company  while  the  partnership  between 
Kreiner  and  Bartlett  was  still  subsisting.  A  partner  who  retires 
from  a  firm  does  not  thereby  cease  to  be  liable  [643]  for  partner- 
ship debts  or  obligations  incurred  before  his  retirement.  See  §  17, 
subs.  2,  of  the  Partnership  Act  1890.  AVhen  that  bill  was  dis- 
honored due  notice  of  dishonor  was  given  to  the  defendant  Bart- 
lett, and  all  the  foiTnalities  required  by  the  Bills  of  Excliange  Act 
1882  were  duly  observed.  It  is  true  that  that  notice  was  given 
after  the  dissolution  of  the  partnership,  but  that  is  immaterial. 
It  has  been  held  by  Channell,  J.,  in  an  unreported  ease,  that  where 
a  bill  drawn  by  partners  is  dislionoied  after  the  dissohition  of  the 
partnership,  notice  to  one  partner  is  sufficient.  See  Chalmera'- 
Bills  of  Exchange,  8th  ed.,  p.  182,  This  is  in  accord  with  the 
Xow  York  Negotiable  Instruments  Law  (L.  1909,  chap.  43),  § 
170,  which  provides  that  "where  the  parties  to  be  notified  are 
jiartners,  notice  to  any  one  partner  is  notice  to  the  firm,  even 
though  there  has  been  a  dissolution."  The  hea<lnote  to  H'tHja  v. 
Oreen.  (1843)  5  Hill,  232,  40  Am.  Dee.  351,  states  that  "where 
two  persons,  not  pai-tners,  indorse  a  notepayable  to  their  order, 
tliey  cannot  be  made  liable  unless  notice  of  nonpayment  be  gives 
to  each ;  though  otherwise,  if  they  be  partners."  Although  there 
is  no  reported  decision  to  the  same  effect  in  England  there  are 
^kta  which  point  fe  tbat  conclnsion.  Heath,  3.,  in  Wood  v.  Brad- 
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dick  (1808)  1  Taunt.  104,  105,  127  Eng.  Eepriat,  771,  said 
"that  when  a  partnership  is  dissolved,  it  is  not  dissolved  with  i-e- 
gard  to  thinga  past,  but  only  with  regard  to  things  future.  With 
regard  to  things  past,  the  pai'tnership  continues,  and  always  must 
continue."  Patteson,  J.,  in  Hills  v.  Thorowgood  (1836)  6  L.  J. 
K.*B.  N.  S.  214,  215,  also  said:  "This  bill  was  a  partnership 
transaction,  and  if  the  partnership  had  been  dissolved,  the  part- 
ners would  each  remain  liable  upon  it,  and  the  admission  of  one 
after  the  dissolution  would  be  evidence  against  the  other."  Kre- 
mer„rby  the  agreement  of  dissolution  of  partnership,  left  Bartlett 
to  wind  up  the  affairs  of  the  partnership,  and  therefore  Bartlett 
had  authority  under  §  38  of  the  Partnership  Act  1890,  notwith- 
standing the  dissolution  of  partnership,  to  bind  the  firm  and  the 
rights  and  obligations  of  Kremer  so  far  as  might  be  necessary  to 
wind  np  the  affairs  of  the  partnership  and  to  ^644]  complete 
transactions  begim  but  unfinished  at  the  time  of  the  dissolution, 
and  therefore  he  had  authority  to  give  the  bill  of  October  1  in- 
stead of  paying  the  bill  of  August  11,  and  the  notice  of  dishonor 
that  was  given  by  the  plaintiffs  to  Bartlett  is  a  good  notice  as 
against  Kremer,  and  he  is  accordingly  liable  on  the  bill. 

Giveen,  for  the  defendant  Kremer.  This  defendant  is  not  lia- 
ble upon  the  bill  of  August  11, 1913,  as  no  notice  of  dishonor  was 
given  to  him.  The  notice  of  dishonor  that  was  given  by  the  plain- 
tiffs to  Bartlett  is  not  a  good  notice  of  dishonor  as  against  Kremer, 
as  the  partnership  had  been  dissolved  to  the  knowledge  of  the 
plaintiffs  at  the  time  the  notice  was  given.  Sect.  49,  subs.  11,  of 
the  Bills  of  Exchange  Act  1882,  provides  that  "where  there  are 
two  or  more  drawers  or  indorsera  who  are  not  partners,  notice 
must  be  given  to  each  of  them."  There  is  no  authority  for  the 
proposition  that  the  continuing  partner  after  the  dissolution  of 
the  partnership  is  the  ag^it  of  the  retiring  partner  to  accept  a  no- 
tice of  dishonor  or  a  protest.  The  deduction  to  be  drawn  from  the 
judgment  of  Lord  Herschell  in  Bouse  v.  Bradford  Banking  Co. 
[1894]  A.  C.  586,  63  L.  J.  Ch.  N.  S.  890,  6  Keports,  340,  71  L. 
T.  N.  S.  522,  43  Week.  Eep.  78,  21  Eng.  Rul.  Cae.  650,  is  that 
there  is  no  such  implied  authority.  By  the  agreement  of  dissolu- 
tion of  pactnership  it  was  agreed  between  Bartlett  and  Kremer 
tjiat  Bartlett  should  take  over  the  liabilities  of  the  partnership. 
-10  B.  R.j:. 


«byCoogle 


120  KNauSH  DIVISIONAL  COURT. 

Notice  of  that  agreemeut  was  given  to  the  plaintifiB,  and  from 
rhat  time  Eremer  became  a  snretj  only,  instead  of  being  a  prin- 
cipal debtor,  and  the  plaintiffs  were  bound  to  do  nothing  to  preju- 
dice  hia  intereat  by  giving  time  to  the  principal  debtor,  otherwise 
his  liability  aa  surety  was  discharged.  Rouse  v.  Bradford  Bank- 
ing Co.,  sapra;  Lindlej  on  Partnership,  8th  ed.,  p.  271.  The 
plaintiffs  knew  that  Eremer  was  only  in  the  position  of  surety, 
and  he  is  disdiarged  by  the  plaintiffs'  dealing  with  Bartlett  after 
the  dissolution  of  the  partnership,  as  the  taking  by  the  plaintiffs 
of  the  bill  of  October  X  amounted  to  the  giving  of  time  to  Battlett. 
The  plaintiffa  knew  that  the  partnership  had  been  dissolved,  and 
that  Bartlett,  Eremer,  &  Company  was  the  name  under  which 
Bartlett  traded.  The  [646]  authority  of  Bartlett  was  to  dis- 
charge the  obligations  of  the  partnership  by  meeting  the  bill  of 
Aiigust  11,  1913.  He  had  no  authority  to  deal  with  the  bill  in 
any  other  way.  Bartlett  had  no  authority  in  winding  up  the 
affairs  of  the  partnership  to  give  the  bill  of  October  1  so  as  to  bind 
Eromer.  Kilgour  v.  Finlyson  (1789)  1  H.  Bl.  155,  126  Eng. 
Reprint,  92.  The  plaintiffs,  by  taking  the  bill  of  October  1  from 
Bartlett  and  at  the  same  time  keeping  the  bill  of  August  11  iu 
their  hands,  thereby  gave  time  to  Bartlett,  because  it  amounted 
to  an  agreement  that  the  bill  of  August  11  should  not  be  en- 
forced. Eramer,  who  was  in  the  position  of  surety,  was  accord- 
ingly discharged  from  liability.  Gould  v.  Robson  (1807)  8  East, 
5-76,  103  Eng.  Reprint,  468,  9  Revised  Rep.  498.  The  plaintiffs 
by  failing  to  present  the  bill  of  October  1  for  payment  or,  if  it 
was  dishonored,  to  give  notice  of  dishonor,  thereby  discharged  the 
other  parties  to  the  bill  from  liability  on  the  bill  of  Aiigust  11  and 
also  on  the  debt  or  other  consideration  for  which  the  hill  was 
given.  Sotvard  v.  Paimer  (1818)  8  Taunt.  277,  129  Eng.  Re- 
print, 390,  2  J.  B.  Moore,  274,  19  Revised  Rep.  515 ;  Peacock  v. 
Purssell  (1863)  32  L.  J.  0.  P.  N.  S.  266, 14  C.  B.  N.  S.  728, 148 
Eng.  Reprint,  630,  10  J«r.  N.  S.  178,  8  L.  T.  N.  S.  636,  11 
Week.  Rep.  834,  4  Eng.  Enl.  Cos.  526,  and  therefore  EreniCT  ta 
discharged  from  liability  upon  the  earlier  bil  of  Angust  11  for  the 
discharge  and  payment  of  which  the  bill  of  October  1  was  given 
and  accepted. 

Powell,  K.C.,  in  reply.  If  notice  of  dishonor  might  be  given  to 
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Bartlett  so  ae  to  bind  Kremer,  Bartlett  might  also  waive  the  nec^- 
sity  for  the  giving  of  the  notice  so  as  to  bisd  Kremer.  The  taking 
by  the  plaintiff  of  the  bill  of  October  11  in  no  way  prejudiced 
the  rights  of  Kremer.  In  order  that  Kremer  should  be  discharged 
from  liability  there  mnst  be  novation  of  the  debt,  and  there  was 
no  novation.  The  case  of  Bouse  v.  Bradford  Banking  Co.  [1894] 
A.  0.  586,  68  L.  J.  Ch.  lif.  S.  890,  6  Reports,  349,  71  L.  T.  N.  S. 
522,  43  Week.  Kep.  78,  21  Eng.  Rul.  Cas.  650,  depended  upon  its 
own  peculiar  facts,  and  is  no  aaUiority  in  the  present  case. 

McCardie,  J. :  This  case  raises  points  of  intricacy  and  com- 
mercial importance,  and  it  has  been  most  ably  argued  by  counsel 
on  both  sides.  [His  Lordship  stated  the  facts  set  out  above,  and 
continued :] 

The  first  point  that  arises  for  decision  is  this.  Mr.  Giveen  con- 
tended that  no  notice  of  dishonor  of  the  bill  dated  [646]  August 
11,  1913,  was  in  fact  given  to  the  defendant  Kremer.  That  fact 
is  correct,  and  the  question  therefore  arises  whether  the  notice  of 
dishonor  that  was  given  by  the  plaintiffs  to  the  defendant  Bartlett 
after  the  dissolution  of  the  partnership  betwe«»  him  and  Kremer 
in  respect  of  a  partnership  bill  of  exchange  given  before  the  disso- 
lution is  a  notice  not  only  to  Bartlett,  but  also  to  Kremer.  That  is 
a  point  of  some  practica'l  importance. 

Several  sections  of  the  Partnership  Act  1890  may  be  briefly  re- 
ferred to.  Sect.  16  provides  that  "notice  to  any  partner  who 
babitnally  acts  in  the  partnership  business  of  any  matter  relating 
to  partnership  affairs  operates  as  notice  to  the  firm,  except  in  the 
ease  of  a  fraud  on  the  firm  committed  by  ov  with  the  consent  of 
that  partner."  That  section  prima  facie  refers  to  an  existing 
operative  partnership.  Sect.  17,  subs.  2,  states  that  "a  partner 
who  retires  from  a  firm  docs  not  thereby  cease  to  be  liable  for 
partnerBbtp  debts  or  obligations  incurred  before  his  retirement," 
Incidentally  I  may  also  mention  §  15,  which  says  that  "an  admis- 
sion or  representation  made  by  any  partner  concerning  the  part- 
nership affairs,  and  in  the  ordinary  course  of  its  business,  is  evi- 
dence against  the  firm,"  That  section  also  on  the  face  of  it  refers 
to  an  existing  operative  partnership.  Then  comes  a  section  of 
considerable  importance.  Sect.  88  provides  that  "after  the  disso- 
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Jution  of  a  partuership  the  authority  of  each  partner  to  bind  the 
firm,  and  the  other  rights  and  obligations  of  the  partners,  con- 
tinue notwithstanding  the  diaaolntion,  30  far  aa  may  be  necesaary 
to  wind  up  the  atTairs  of  the  partnership,  and  to  complete  transac- 
tions  begim  but  uniinished  at  the  time  of  the  dissolution,  bu*  not 
otherwise."  Mr.  Powell  has  relied  upon  that  section,  and  cla'uia 
that  it  is  in  consonance  with  the  course  of  decided  authority.  I 
may  also  refer  to  §  49,  subs.  11,  of  the  Bills  of  Exchange  Act 
1883,  which  provides  that  "where  there  are  two  or  inore  drawers 
or  indorsers  who  are  not  partners,  notice  must  be  given  to  eadi  of 
them,  unless  one  of  them  hafe  authority  to  receive  such  notice  for 
the  others."  These  are  the  only  statutory  provisions  I  need  refer 
to.  The  question  is  therefore  [647]  whether  a  notice  of  dishonor 
given  to  a  continuing  partner  after  the  dissohition  of  the  partner- 
ship binds  the  partners  who  have  retli-ed  from  the  partnership. 
There  seeins  to  he  no  express  reported  decision  on  the  point,  but 
there  arc  certain  authorities  which  seem  to  indicate  that  such  a 
notice  would  bind  the  partner  who  has  retired.  There  are  obser- 
vations by  Alaustiold,  Ch.  J.,  and  Heath,  J.,  in  II' ood  v.  Braddick 
(1S08)  1  Taunt.  104, 127  Eng.  lieprint,  771,  9  Revised  Rep.  711, 
which,  although  not  directly  in  point,  still  point  to  the  conclnsiou 
that  a  retiring  partner  is  bound  by  notice  given  to  the  continuing 
partner.  There  arc  similar  observations  by  Patteson,  J.,  in  Jlilh 
V.  Thorou-good  (1836)  5  L.  J.  K.  B.  N.  S.  214,  2  Harr.  &  W. 
102,  and  there  also  observations  which  point  to  the  like  result  Ja 
Willis  V.  Green  (1843)  5  Hill,  232,  40  Am.  Dec  351.  In  my 
view  both  convenience  and  principle  support  the  conclusions  indi- 
cated in  the  decisions  to  which  I  have  referred.  I  find  that  the 
point  has  apparently  arisen  before,  because  it  is  stated  in  the 
notes  to  Chalmers'  Bills  of  Exchange,  8th  ed.,  p.  182,  that  notice 
to  one  partner  after  dissolution  is  sufficient,  and  an  unreported 
decision  of  Channel],  J.,  is  cited  as  authority  for  the  proposition. 
I  think  the  decision  of  Channel,  J.,  although  unreported,  is  sup- 
ported by  the  authorities  already  cited,  and  I  hold  that  notice  to 
one  partner  is  adequate  as  notice  to  both  the  partners  who  had 
previously  been  carrying  on  business  together  in  partnership. 
That  is  tiio  first  point  in  the  case. 

]l[r.  Giveeu  has  raised  a  number  of  other  points  and  has  argued 
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them  with  great  clcarnesa  and  force.  The  next  aiibmiesion  that  he 
made  was  that,  by  reason  of  the  notice  of  dissolution  of  partner- 
ship given  to  the  plaintiffs  on  August  27,  1913,  coupled  with  the 
actual  dissolution  created  by  the  document  of  that  date  between 
the  parties,  the  plaintiffs  were  fixed  with  notice  that  Hie  defend- 
ant Kremer  became  a  surety  only  as  from  the  date  of  the  dissolu' 
tion.  In  support  of  that  proposition  he  cited  the  case  of  Bouse  v. 
Bradford  Banking  Co.  [1894]  A.  0.586,  6a  L.  J.  Ch.  N.  S.  890, 
6  Reports,  349,  71  L.  T.  N.  S.  522,  43  Week.  Rep.  78,  21  Eng. 
Rul.  Cas.  650,  In  my  opinion  that  submission  is  correct.  The 
substance  of  the  decision  upon  the  legal  principle  involved  is 
stated  very  clearly  in  the  lieadnote,  as  follows:  "Where 
[648]  two  or  more  are  indebted  as  principals  and  it  is  afterwards 
agreed  between  them  that  as  between  themselves  one  shall  be  a 
surety  only,  and  this  agreement  is  made  known  to  the  creditor,  the 
rule  as  to  the  discharge  of  a  surety  by  giving  time  to  the  princi- 
pal debtor  applies."  The  result  of  that  decision  is  that  Kremer 
after  August  27,  1913,  was  a  surety  only.  Then  arises  a  further 
submission  by  Mr.  Giveen;  namely,  that  Kremer  has  been  dis- 
charged as  surety  by  reason  of  several  circumstances.  The  first 
circumstance  relied  upon  by  Mr.  Giveen  was  that  the  plaintiffs 
after  the  dissolution  of  the  partnership  took  from  tiie  defendant 
I'artlett  a  fresh  bill  of  exchange, — uamejy,  the  bill  dated 
October'  1,  1913, — ^which  became  duo  on  October  31,  1913, 
and  which  the  plaintiffs  received  shortly  before  the  date 
on  which  the  hill  of  August  11,  1013,  which  is  sued  upon  in 
this  action,  was  dishonored.  They  did  undoubtedly  receive  that 
bill,  which  was  perfect  in  form  and  given  for  value.  I  observe 
that  when  this  action  was  commenced  the  plaintiffs  actually  3Ue<l 
uimn  the  bill  of  October  1,  although  they  afterwards  amended  and 
sued  upon  the  earlier  bill  dated  August  11.  The  effect  of  the 
plaintiffs  renewing  the  bill  of  .August  11,  in  my  opinion,  was  that 
the  plaintiffs  by  necessary  implication  gave  time  to  the  defendant 
BartletJ  in  respect  of  the  payment  of  the  bill  of  August  11.  They 
could  not  sue  upon  the  two  bills  at  the  same  time ;  the  one  ex- 
cluded their  remedy  upon  the  other.  While  the  second  bill  was 
running  they  could  not,  in  my  view,  sue  upon  the  earlier  bill.  In 
support  of  that  contention  Mr.  Giveen  cited  Govld  v.  Bobson 
lO  B.  B.  C.  9 
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(1807)  8  East,  576,  103  Eng.  Reprint,  463,  9  Revised  Rep.  498, 
which  case  I  think  amply  supports  the  proposition  he  put  forward. 
The  position  is  correctly  stated  in  Chalmers'  Bills  of  E.<fchange, 
8th  ed.  pp.  251-2,  as  follows:  "The  holder  of  a  bill  takes  from 
the  acceptor  in  lieu  of  payment  a  new  bill  payable  at  a  future 
day,  to  which  the  drawer  and  indorseis  are  not  parties.  This 
discharges  the  drawer  and  indorsers."  It  matters  not,  in  my 
opinion,  in  what  way  the  giving  of  time  is  effected ;  whether  it  be 
by  covenant  not  to  sue  for  a  given  period,  or  whether  it  be  by 
agi-ecraent  not  under  seal  not  to  sue  for  [649]  a  given  period,  or 
whether  it  be  by  accepting  a  new  bill.  The  matter  is  clearly  pat 
by  Ilo\vlatt,  J.,  in  his  work  on  Principal  and  Surety  at  p.  244, 
where  he  says:  "It  is  immaterial  what  form  the  giving  time 
takes,  so  long  as  there  is  a  binding  agreement  by  the  creditor  to 
suspend  his  rights.  Thus,  agreeing  to  take  payment  by  instal- 
ments, taking  a  hill  or  note  payable  on  a  future  day,  or  obtaining 
judgment  by  consent  with  a  stay  of  execution  beyond  the  date 
when  in  the  regular  course  judgment  could  have  been  obtained, 
discharges  the  surety."  In  my  view,  therefore,  the  act  of  the 
plaintiffs  in  taking  the  bill  of  October  1  in  the  circumstances 
amounted  to  the  giving  of  time  to  the  defendant  Bartlctt,  aud 
therefore  discharged  the  defendant  Kremer,  who  was  only  In  the 
position  of  a  surety.  If  it  had  been  necessary  to  do  so  I  should 
have  also  accepted  a  further  proposition  of  Mr.  Giveen  to  the 
effect  that  the  conduct  of  the  plaintiffs  wiUi  r^ard  to  the  bill  of 
Ootober  1  amounted  to  the  destruction  of  the  property  they  pos- 
sessed, and  to  the  benefit  of  which  the  surety  was  entitled.  The 
plaintiffs  did  nothing  in  respect  of  that  bill,  and  took  no  steps  by 
way  of  realizing  the  assets  they  possessed.  The  result  was  that 
their  rights  against  Kremer  upon  the  bill  of  August  11  were  en- 
tirely, gone.  For  this  proposition  Mr.  Giveen  cited  Soward  v. 
Palmer  (1818)  8  Taunt.  277,  129  Eng.  Reprint,  390,  2  J.  B, 
Moore,  274, 19  Revised  Rep.  515,  and  Peacock  v.  PurseU  (1863) 
32  L.  J.  C.  P.  K  S.  266,  14  C.  B.  N.  S.  728,  143  Eng.  Reprint, 
630, 10  Jur.  N.  S.  178,  8  L.  T.  N.  S.  636,  11-Week.  Rep'  834,  4 
Eng.  Rul.  Cas.  526.  I  think  that  those  authorities  show  that  not 
only  ia  the  remedy  upon  the  earlier  bill  gone,  but  also  that  the 
right  to  sue  upon  the  consideration  for  that  earlier  hill  is  likewise 
10  B.  R.  C. 
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gone.  Nowhere  is  this  stated  more  clearly  than  in  Leake  on  Con- 
tracts, 6th  ed.,  at  p.  635.  It  must  be  observed  that  the  defendants 
were  not  the  acceptors  of  the  bill,  but  the  drawers  and  indorsers, 
and  therefore  they  were  only  secondarily  liabla  The  way  it  is  put 
in  Leake  is  aa  follows:  "If  the  debtor  is  only  secondarily  liable, 
as  drawer  or  iudorser,  the  delivery  of  the  hill  is  a  awfEcieut  prima 
facie  answer  to  the  claim ;  and  it  lies  upon  the  creditor  to  account 
for  the  nonpayment  in  a  way  to  revive  the  liability  of  the  debtor ; 
for  as  holder  of  the  bill  be  ia  bound  to  take  all  steps  necessary  to 
obtain  payment  and  to  preserve  the  rights  of  bis  [650]  debtor 
upon  it,  as  due  presentment  for  payment  and  notice  of  dishonor  j 
in  default  of  which,  where  it  is  necessary,  the  latter  is  discharged 
not  only  from  his  liability  upon  the  bill,  but  also  from  the  original 
debt,"  and  the  appropriate  authorities  are  cited  in  support  of  that 
proposition.  I  desire  to  add  only  one  thing  further ;  namely,  that 
although  I  have  held  that  one  partner  may  receive  after  the  disso- 
lution of  the  partnership  notice  of  dishonor  that  will  bind  the 
other  partner,  I  have  great  doubt  after  hearing  Mr.  Giveen's  argu- 
ment whether  the  continuing  partner  has  authority  to  waive  the 
presentation  of  the  hill  or  the  protesting  of  the  bill  or  notice  of 
dishonor.  That  question  will  require  further  consideration  when 
it  arises  for  decision.  The  result  is  that  there  must  be  judgment 
for  the  defendant  Kremer. 

Judgment  for  defendant. 

Solicitors  for  plaintiffs:    Swepstone,  Stone,  Barber,  &  Ellis. 
Solicitor  for  the  defendant  Ercsner:    Arthur  9.  Joseph. 

Note. — Notice,  after  dissolution,  to  one  of  farmer  partners  of 
dishonor  of  bill  of  exchange  as  notice  to  oAer  partners. 

It  is  generally  held  that  where  a  bill  of  exchange,  drawn  or 
indorsed  by  a  partnership,  is  dishonored  after  a  dissolution  of  the 
£rm,  notice  of  protest  given  to  one  of  the  former  partners  is  snffi- 
eient  to  bind  all.  Coaler  v.  Tkomason  (1851)  19  Ala.  717;  Slocomb 
y.VeUiardi  (1869)  21  La.  Ann.  355,  99  Am.  Dec.  740 ;  Fet^cnapan 
V.  MeDonntU  (1909)  201  Mass.  341,  87  N.  E.  624;  Dabney  v. 
Stidger  (1840)  4  Smedes  &  M.  749;  Fourth  Nat.  Bank  v.  Henschen 
(1873)  52  Mo.  207;  Fourth  Nat.  Bank  v.  Altheimer  (188C>  91 
Mo.  190,  3  B.  W.  858;  Huhbard  v.  MaitheKs  (1873)  54  N.  T.  43, 
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13  Am.  Rep.  562;  Riddle  v.  McBeth  (18G2)  3  Ohio  Dec.  Riprint, 
606;  Burnet  v.  Uowdl  (1871)  8  Phila.  531;  Goldfarb  v.  B.mit- 
LETT  (reported  herewith)  ante,  121, 

But  in  Cocl-e  v.  Bank  of  Tennessee  (1845)  6  Humph.  51,  wliere  a 
note  was  indorsed  by  a  partnership  which  was  aubsoquently  dis- 
solved by  the  death  of  a  member,  it  was  held  that  notice  of  dishonor, 
which  was  mailed,  addressed  to  the  former  partnership,  while  bind- 
ing on  the  firm  effects  in  the  hands  of  the  Kurviving  partner,  was 
not  binding  on  the  deceased  partner's  estate  in  the  hands  of  his 
administratrix.  , 

The  court  in  Riddle  v.  McBeth,  supra,  said:  "Although  a  firm 
may  be  dissolved,  it  stiH  continues,  even  as  to  third  persons  with 
notice,  for  the  purpose  of  collecting  and  paying  debts,  and  otlicr- 
wise  closing  the  concerns  of  the  partnersiiip.  Thus  in  Darlitiij  v. 
March  (1843)  22  Jle.  184,  Shepley,  J.,  said:  'The  dissolntion 
operates  as  a  revocation  of  all  authority  for  making  new  contracts. 
It  does  not  revoke  the  authority  to  arrange,  liquidate,  settle,  and 
pay  those  before  created.  For  these  purposes  each  member  has  tlie 
same  power  as  before  the  dissolution.  If  an  account,  existing  before 
the  dissolution,  lie  presented  to  one  of  the  former  partners,  lie  may 
decide  whether  it  should  be  paid  or  not,  even  thougli  it  be  a  dis- 
puted claim.  He  may  decide  whether  due  notice  had  been  given  on 
negotiable  paper,  and  may  make  or  refuse  payment  accordingly. 
The  waiver  of  demand  and  notice  is  but  the  modification  of  an 
existing  liability,  by  dispensing  with  certain  testimony  which  would 
otherwise  be  I'eqnired.  If  one  of  the  former  partners  could  not  dis- 
pense with  the  proofs,  which  might  be  required  at  the  time  of  the 
dissolution,  he  could  not  liquidate  the  accounts  and  agree  upon  the 
balances.  To  waive  demand  and  notice,  and  to  settle  acfcounts.  is 
but  to  arrange  the  terms  upon  which  an  existing  liability  shall  be- 
come perfect  without  further  proof.  In  doing  this,  he  docs  not 
make  a  new  contract,  but  acts  within  the  scope  of  a  continuing  au- 
thority.' ...  If  a  firm  on  its  dissolution  should  authorize  one 
of  its  members  to  settle  their  joint  concerns,  persons  having  notice 
thereof  could,  perhaps,  settle  and  obtain  a  valid  discharge  of  lia- 
bility, only  from  such  partner.  But  it  woultl  embarrass  commercial 
transactions  very  much  to  hold  that  each  member  of  a  dissolved  firm 
must  have  notice  of  protest  of  a  bill  during  the  continuance  of  the 
partnership.  Secret  or  silent  partners  would  thus  escape  liability. 
Although  the  holder  of  a  bill  might  bave  notice  of  the  dissolution, 
lie  might  not  be  able  to  ascertain,  suddenly,  the  individuals  com- 
posing the  indorsing  firnf  at  remote  points, — at  New  York,  PhJla- 
tlelphia,  or  Boston.  Such  notice  would  be  utterly  impracticable. 
When  this  firm  indorsed  this  bill,  all  parties  anticipated  a  notice 
to  the  firm  served  on  one  of  its  members ;  for  that  waa  all  the  law 
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then  required.  Now,  it  is  luijust  to  hold  that  a  firm,  or  its  mem- 
bers, may  in  such  case  acquire  new  rights  by  dissolving  the  part- 
nership." 

Autl  in  Bumet  v.  Howell  (1871)  8  Phila.  531,  it  was  hel.l  that 
notice  of  protest  of  a  bill  indorsed  by  a  partnership  given,  without 
notice  of  the  dissolution  of  the  firm,  to  a  retiring  partner,  was  suQi- 
ciejit  to  bind  liquidating  partners  who  remained  in  possession  of 
the  firm  assets.  The  court  said:  "It  is  well  settled  by  all  the  au- 
tliorities,  tlmt  notice  of  protest  to  one  of  the  members  of  a  firm  is 
suflicient  to  bind  the  firm.  .  .  .  But  the  defendants'  counsel  con- 
tend tliat  the  firm  of  Howell,  Gillilaud,  &  Company,  having  been 
dissolved  prior  to  the  maturity  of  the  bill,  that  notice  of  protest 
should  have  been  sent  to  Saml.  Gilliltind  and  James  C.  Gilliland, 
the  liquidating  members  of  the  fii-ra,  and  they  not  having  received 
the  notice  of  protest  sent  to  M.  T,  Howell,  until  the  31st  day  of 
January,  1870,  are  discharged  from  all  liability  upon  said  bill.  The 
plaintiffs,  Bumet  &  Bickel,  had  been  dealing  with  the  firm  of  How- 
ell, Gilliland,  &  Company  some  eigiitcen  months  before  their  dissolu- 
tion, had  sold  them  several  bills  of  merchandise,  and  taken  this  bill 
in  settlement  of  their  account.  In  order  that  notice  of  the  dissolu- 
tion of  the  firm  of  Howell,  Gilliland,  &  Company  should  have  been 
brought  home  to  the  plaintiffs,  and  they  be  affected  by  the  legal 
consequences  flowing  therefrom,  it  was  incumbent  upon  the  defend- 
anti  to  prove  that  the  plaintiffs  had  actual  hotiCeof  the  dissolution. 
'As  to  persons  who  have  been  in  tlie  habit  of  dealing  with  the  firm, 
it  is  requisite  that  actual  notice  bt  tirought  home  to  them,'  Collyer, 
I'artn,  §  533.  .  .  .  'And  thqugh  the  partnership  has  been  dis- 
nolved  by  mutual  consent,  notice  to  one  of  the  members,  if  given 
before  the  fact  of  dissolution  has  been  made  public,  is  notice  to  all ; 
lor  the  partnership  still  subsists  for  the  purpose  of  winding  up  the 
business  and  closing  the  concern,  and  each  may  be  understood  to 
act  as  the  agent  of  the  rest  until  notice  of  the  diseolutiou  lias  been 
made  public'  Edwards,  Bills  &  Notes,  631  and  632.  There  was 
no  evidence  adduced  by  the  defendants  to  show  that  actual  notice 
had  been  given  to  the  plaintiffs  of  the  dissolution  of  the  firm,  nor 
wore  such  circumstances  shown  from  which  notice  could  be  implied. 
Wc  are  therefore  not  called  upon  to  decide  what  the  legal  effect 
would  have  been  as  to  the  liability  of  Samuel  Gilliland  and  James 
C.  Gilliland  upon  the  bill,  had  such  notice  been  proven,  although 
some  of  the  authorities,  even  after  the  dissolution  of  a  firm,  assert 
Ihe  doctrine  that  the  dissolution  operates  as  a  revocation  of  all  au- 
thority to  maVe  new  contracts,  but  does  not  revoke  the  authority  to 
arrange,  liquidate,  settle,  and  pay  those  before  created.  For  these 
purposes  each  member  has  tiie  same  power  as  before  the  dissolution." 

It  will  be  noted  that  in  the  reported  case  (Goldpahb  v.  Baht- 
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LETT,  ante,  121)  it  was  decided  that  notice  to  a  continuing  pftrtner 
of  diehoDor  of  a  bill  of  exchange,  drawn  by  the  partnenhip  and  in- 
dorsed to  the  plaintiff,  vae  auflScient  notice  to  a  partner  who  retired 
Bhortly  aft«i  the  indoreement. 

And  in  Slocomb  v,  De  Lizardi  (1869)  21  La.  Ann.  355,  99  Am. 
Dec.  740,  where  a  partnerehip  had  been  dissolved  by  the  deatb  of 
one  of  the  partners,  it  was  held  that  notice  of  dishonor  of  notes 
indorsed  by  the  firm  should  be  given  to  the  surviving  partner,  who 
Was  liquidator  of  the  firm,  and  not  to  the  personal  representative  of 
the  deceased  partner. 

And  in  Dofeney  v.  Stidger  (1840)  4  Smedea  &  M.  749,  a  notice 
of  nonpayment  of  a  note,  indorsed  by  a  partnership,  given  after  the 
death  of  one  partner  to  the  surviving  partner,  even  with  knowledge 
of  the  death  of  one  of  the  firm,  was  held  sufficient  to  bind  the  per- 
sonal representative  of  the  deceased. 

In  Feigenspan  v.  McDonnell  (1909)  201  Maea.  341,  87  N.  E.  624, 
it  was  held  that  under  Bev.  Laws,  chap.  73,  gg  116,  122,  123,  the 
terms  of  which  do  not  appear,  notice  of  dishonor  of  a  note  indorsed 
by  a  partnersliip,  given  to  one  partner,  was  sufficient  notice  to  the 
other,  although  there  had  been  a  dissolution  of  the  firm.    J.  T.  W. 
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WARBURTON  v.  COOPER. 

[46  Ont.  L.  Bep.  H6.] 

AutomobUc  —  CoUitton—ItnpuU'Hg  negligence  of  driver  to  pa»»engat\ 
The  contributory  negligence  of  the  driver  of  w»  automobile  "jitney"  !■ 
not  imputable  to  pasiengen  therein  bo  as  to  preclude  them  from  recov- 
ering damages  for  injuries  received  in  a  coUiaion  restilting  in  part  (ron 
defendant's  negligence. 
—  VnflceuaeA  driver  —  statut  on  highirtig. 

The  fact  tliat  the  driver  of  a  motor  vehicle  on  the  highwaj  who  is 
carrying  paasengeTS  for  hire  baa  not  obtained  the  license  required  by  a 
statute  enacting  that  "no  person  ehall  for  hire  .  .  .  drive  a  motor 
vehicle  on  a  highway"  unleae  Ilceneed,  does  not  miake  him  a  treepauer 
upon  the  highway  bo  as  to  preclude  him  or  big  passengers  from  recover- 
ing damugee  from  another  whose  failure  to  give  bim  the  right  of  way, 
occasioned  a  collision. 

Meredith,  CJ.  C.P.,  dissenting. 

(January  2,  1020.) 
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Affeai^  bjf  the  defendant  in  three  actions  in  the  Countj  Court 
of  the  County  of  York  from  the  judgment  of  Denton,  Jun.  Co. 
C.J.,  in  favor  of  the  plaintiffs. 

The  three  plaintiffs  were  pasaengers  in  an  automobile  driven 
by  one  Fleniming.  Flemming  was  driving  west  along  a  highway, 
Dnndas  street,  in  the  city  of  Toronto ;  the  defendant  was  driving 
an  automobile  north  on  an  intersecting  highway,  Hamilton  street ; 
Flemming  bad  the  right  of  way;  the  defendant  ran  into  Flem- 
tiling's  car,  striking  it  on  the  hub  of  one  of  its  rear  wheels.  The 
plaintiffs  were  injured,  and  brought  these  actions  to  recover  dam- 
ages for  their  injuries. 

The  car  driven  by  Flemming  was  owned  by  his  wife.    The  three  , 
plaintiffs,  the  passengers,  were  being  carried  for  hire.    Flemming 
had  no  license. 

The  trial  judge  found  the  defendant  negligent  in  failing  to  give 
Flemming  the  right  of  way  and  in  driving  n^ligently  without 
keeping  a  proper  lookout  for  vehicles  ahead  and  to  the  right.  He 
found  Flemming  negligent  in  driving  at  an  excessive  and  unlaw- 
ful rate  of  speed  when  approaching  and  crossing  Hamilton  street. 

Upon  these  findings,  an  action  by  Flemming  and  by  his  wife, 
the  owner  of  the  automobile  driven  by  Flemming,- was  dismissed; 
but  judgment  was  given  for  each  of  the  three  above-named  plain- 
tiffs, upon  the  ground  that  they  were  not  bo  identified  with  Flem- 
ming as  to  be  answerable  for  his  contributory  negligence. 

[567]  The  appeals  were  heard  by  Meredith,  C.J.  C.P.,  Riddell, 
T,atchford,  and  Hiddleton,  JJ. 

O.  H.  King,  for  the  appellant,  contended  that  the  plaintiffs 
and  their  car  were  unlawfully  on  the  highway.  Motor  Vehicles 
Act,  R.S.O.  1914,  chap.  207,  §  4,  and  §  18a,  added  by  the  amend- 
ing Act  9,  Geo.  V.  chap.  57,  §  4.  The  plaintiffs  could  not  main- 
tain an  action  for  negligence,  for  they  had  no  right  upon  the 
hi^way  at  all.  Sercombe  v.  Township  of  VaitgJum  (1919)  4.1 
Ont  L.  Rep.  142,  46  D.L.R.  131.  The  plaintiffs  were  trespassers 
upon  the  highway,  they  were  identified  with  the  driver,  being  in 
fact  the  cause  of  his  unlawful  act,  and  his  negligence  was  theirs. 
Boe  V.  Township  of  IPeHes/ey  (1918)  43  Ont.  L.  Rep.  214; 
^Ya^^cer  V.  Towmhip  of  Southiiold  (1919)  46  Ont.  L.  Rep.  265, 
50  D.L.R.  176. 
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D.  J.  Coffey,  for  the  plaintifTs,  respoDdeota,  contended  that  the 
motor  car  had  a  right  to  be  od  the  highway,. and  that  the  driver 
had  a  right  to  drive  it,  though  he  may  not  have  been  licensed  to 
lirive  it  for  hire.  The  respondents  could  not  be  made  responsible 
for  the  driver's  failure  to  procure  a  license.  That  could  not  bo 
the  meaning  of  the  statute  as  amended ;  if  it  were,  any  person  tak- 
ing passage  in  a  "jitney"'  during  a  car  strike  must  be  satisfied  be- 
fore entering  the  car  that  the  driver  is  licensed. 

Riddell,  3. :  The  facts  in  these  cases  as  found  by  the  learned 
county  court  judge,  I  accept.  The  plaintiffs  were  riding  in  a  "jit- 
ney" driven  by  one  Flemming,  when  there  was  a  collision  between 
their  "jitney"  and  another  automobile  driven  by  the  defendant. 
Both  the  defendant  and  Flemming  were  negligent,  and  the  negli- 
gence of  each  contributed  to  the  accident.  Flemtning  was  not  the 
owner  o£  the  jitney,  and  be  had  no  license  as  required  by  our 
statute. 

Under  these  circumstances,  the  learned  county  court  judge  dis- 
missed the  action  of  Floouuing,  and  gave  judgment  for  these 
throe  plaintiffs — the  defendant  appeals. 

The  findings,  of  fact  were  not  attacked  before  us, — ^ni3^,-a9  1 
think,  can  they  be  successfully  attacked,— but  it  was  argued  that 
the  plaintiffs  were  in  a  conveyance  which  had  no  right  on  the  high- 
way at  all,  and  therefore  the  defendant  is  excused. 

I  do  not  diseuss  the  question  as  to  the  right  of  the  "jitney"  on 
the  highway.  I  assume  that  it  was  wrongfully  there — one 
1 568]  question  then  is,  What  is  the  duty  of  one  lawfully  travel- 
ing upon  the  highway  towards  one  unlawftilly  traveling  on  the 
Slime  highway!    The  answer  is,  in  my  view,  plain. 

In  the  first  place  it  has  little  or  nothiug  in  common  with  the 
■duty  of  the  owner  of  property  toward  those  who  come  upon  it,  and 
such  cases  as  Sercombe  v.  Township  of  Vauyhan  (1919)  45  Ont. 
J..  Rep.  142,  46  D.L.R,  131,  do  not  assist.  We  have  two  persons, 
members  of  the  public,  using  a  highway  intended  for  public  use; 
is  one  of  them  to  gauge  his  conduct  toward  the  otlier  by  the  fact 
that  that  other  has  or  has  not  a  license?  Are  his  duties  to  that 
other  to  be  ti'stcd  by  something  of  which  the  first  might,  and  prob- 
ably would,  be  ignorant ! 
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In  Philadelphia,  Wilmington  and  Baltimore  R.  Co.  v.  Phila- 
delphia and  Havre  de  Grace  Steam  Towhoai  Co.  (1859)  23  How. 
209,  16  L.  ed.  433,  the  defendants  placed  and  left  a  pile  in  the 
Susquehanna  river,  a  common  and  public  hi^way ;  the  plaintifFa' 
steamboat,  prosecuting  her  voyage  on  the  river,  on  Sunday,  struck 
the  pile  and  was  damaged.  The  district  court  gave  judgment  for 
the  plaintiffa ;  the  judgment  was  affirmed  by  the  circuit  court ;  and 
the  defendants  appealed  to  the  Supreme  Court  of  the  United 
States,  The  defense  was  that  the  boat  had  no  right  on  the  river  on 
Sunday  at  all,  as  this  was  forbidden  by  a  Maryland  statnte.  The 
Supreme  Court  said  that,  admitting  that  the  master  and  crew 
were  liable  to  prosecution  and  punishment,  that  did  not  relieve  the 
defendants.  "The  law  relating  to  the  observance  of  Sunday  de- 
fi  nes  a  duty  of  a  citizen  to  the  State.  ...  For  a  breach  of  this 
duty  he  is  liable  to  the  fine  or  penalty  imposed  by  the  statute,  and 
nothing  more.  Courts  of  justice  have  no  power  to  add  to  this 
penalty  the  loss  of  a  ship,  fcy  the  tortious  conduct  of  another. 
.     .    ."     (p.  218.)- 

The  court  recognized  the  rule  in  Massachusetts  (referred  to  on 
the  argument)  to  the  contrary,  but  said  that  it  depended  "on  the 
peculiar  l^islation  and  customs  of  that  State,  more  than  on  any 
general  principles  bf  justice  or  law," 

In  Bucher  v.  ChesJdre  R.  Co.  (1888)  125  U.  S.  555,  31  L.  ed. 
795,  8  Sup.  Ct.  Rep,  974,  the  same  court  held  that  the  decisions 
established  a  local  rule  of  law  within  the  courts  of  Massachusetts, 
though  this  rule  was  disapproved  by  the  court  itself. 

The  true  rule  is  well  expressed  in  Mokney  y.  Cook  (1886)  26 
Pa.  [669]  342,  at  pp.  349,  350,  67  Am.  Dec.  419 :  "The  law  re- 
quiring care  in  avoiding  accidents  defines  a  duty  to  individuals 
Stily.  It  is  moat  frequently  applied  to  travel  upon  highways  of 
laud  or  water;  though  it  applies  to  all  cases  in  which  persons  are 
HO  near  together  that  they  are  liable  to  injure  each  other  by  acci- 
dent. It  recognizes  the  relation  thus  naturally  arising,  and  de- 
clares the  law  of  that  relation  to  be  mutual  care.  The  nile  that  tho 
party  who  sues  mjist  be  witho\it  fault  himself  has  no  other  object 
than  to  prevent  such  fault,  in  cireumstances  of  danger,  as  may  eon- 
tribiite  to  the  injury.  .  .  .  It  is  relevant  to  inquire  whether 
the  plaintiff,  with  due  care,  might  not  have  avoided  the  injury. 
10  B.  R.  C.  .  >      I  ■ 
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.  .  ,  It  must  be  a  failure  of  dutj  ...  to  the  party  who 
caused  the  danger,  so  that  it  ma;  be  said  that  he  brought  the  in- 
jury ou  himself." 

In  the  Irish  case,  Pelrie  v.  Owners  of  S.8.  "Rostrevor^' 
[18fl8]  2  Ir.  556,  the  plaiaatiff  had  without  right  planted  oysters 
on  the  bed  of  the  Newry  river ;  the  defendants'  steamer  had  dam- 
aged the  oyster  beds;  and  the  plaintiff  brou^t  an  action  based 
upon  the  alleged  Diligence  of  the  defendants.  The  court  (John- 
son, J.)  gave  judgment  for  the  plaintiff,  holding  that  he  was  de 
facto  in  possession  of  the  locus  in  quo,  and  that  the  defendants 
"ought  .  .  .  with  ordinary  skill  and  prudence"  to  have  kept 
away  from  hja  oyster  beds — the  defendants  appealed.  In  the 
Court  of  Appeal  there  was  considerable  discussion  as  to  the  duty 
of  the  defendants  toward  the  plaintiff,  who  was  undoubtedly  a 
trespasser  on  the  bed  of  the  river.  It  was  there  held  that  the 
plaintiff  was  not  in  possession  in  any  proper  legal  sense — that  the 
defendant  "was  bound  .  .  .  not  to  be  reckless  or  careless,"  bnt 
"fairly  avoiding,  as  far  as  he  could,  any  reckless,  negligent,  or 
-  (.-ai'elcss  action  that  might  be  detrimental  or  dangerous  to  t)ie 
oysters."  Per  Lord  Ashbourne,  C,  at  p.  570.  It  T^as  licld,  how- 
ever, that  tho  defendants  had  not  acted  in  such  a  way  as,  "on  the 
score  of  negligence,  carelessness,  or  recklessness,  to  fix  the  ship 
with  liability."  lb.,  p.  570.  Fitzgibbon,  L.J.,  says  (p.  574) : 
"Xo  action  of  trespass  on  the  case  for  negligence  could  .  .  . 
be  maintained  by  the  present  plaintiff,  unless  knowledge  of  the 
(;xistcnce  of  his  oysters,  or  such  reasonable  probability  of  their  be- 
ing in  the  place  as  would  make  it  the  duty  of  the  defendant  to  act 
as  if  ho  knew  that  they  were  there,  could  be  shown,  i.  e.,  unless 
damage  to  the  oysters  was  the  natural  or  probable  consequence  of 
running  [870]  ashore;"  and,  while  it  is  true  that  the  Lord  Jus- 
tice says  (p.  575)  that  the  defendants  owed  no  duty  in  point  of 
hiw  to  the  plaintiff,  the  reason  is  given  immediately  before  in  the 
fact  that  the  defendants  did  not  know  of  the  existence  of  the  beds, 
"the  plaintiff  .  .  .  had  not  given  any  visible  sign  that  his 
<\v3ters  were  there"  (p.  574) — concluding  the  Lord  Justice  says: 
"The  evidence  .  .  .  fails  ...  to  support  the  action  for  neg- 
ligence" (p.  582),  Holmes,  L.J.,  says  (p.  585) ;  "No  doubt  if 
the  master  knew  of  the  oyster  bed,  he  would  not  have  been  juatifie<t 
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in  injuring  it  through  reckleseneae  or  careleaauess."  Of  course  the 
whole  discusaiou  was  on  the  theory  that  the  plaintiff  had  no  right 
to  have  his  oyster  beds  there;  if  he  had  auch  right  he  would  have 
been  in  possession,  and  the  defeudauts  must  keep  off,  knowledge 
or  no  knowledge. 

There  are  a  number  of  hints  in  the  English  courts — I  think  it 
will  be  sufiicient  to  cite  one  actual  decision.  In  Walton  v.  Van- 
fftiard  Motorbus  Co.  Limited  [1908]  25  Times  L.  R.  14,  there 
were  lamps  of  the  plaintiffs  placed  without  legal  warrant  on  the 
footpath.  The  defendants'  servants  negligently  ran  against 
them  and  damaged  them.  It  was  argued  that,  even  if  the  defend- 
ants were  negligent,  "the  plaintiffs  were  not  entitltsd  to  recover  be- 
cause they  had  not  any  right  to  erect  the  standards  in  the  foot- 
path." The  county  court  judge  held  the  defenee  valid,  and  the 
]>Iaintiffs  appealed  to  a  divisional  court.  Lord  Alverstone,  L.C.J., 
''as  regarded  the  point  that  the  plaintiffs  were  not  f  ntitied  to  re- 
cover because  thoy  had  not  shown  that  they  had  any  right  to  have 
the  standard  on  the  footpath  .  .  .  was  of  opinion  that  the  de- 
fendants were  not  entitled  to  raise  the  point  that  the  lamp-post 
was  au  object  they  were  entitled  to  knock  down  without  being  held 
liable  for  ngligence."  In  one  of  the  cases  there  was  e\'idence  of 
n^ligence,  and  it  was  sent  back  for  a  new  trial ;  in  the  other  the 
<K)unty  court  judge  had  found  that  there  was  no  negligence,  and 
the  appeal  was  dismissed. 

This  case  does  not  seem  ever  to  have  been  overruled  or  ques- 
tioned. 

As  to  the  negligence  of  Flemmiug,  it  is  too  late  in  the  day  to^ 
advance  that  as  a  reason  for  disentitling  his  innocent  pasaengei's  to 
recover. 

The  Bemina  Case,  MUIs  v.  Armsirong  (ISSft)  L.  R.  13  App. 
Caa.  1,  67  L.  J.  Prob.  N.  S.  65,  58  L.  T.  N.  S.  423,  36  We^. 
Kep.  870,  6  Asp.  Mar.  L.  Cas.  257,  52  J.  P.  212,  is  still  good  law, 
and  it  is  unnecessary  to  cite  our  own  cases. 

I  would  dismiss  the  appeal,  with  costs. 

[671]  Middleton,  J.:  Appeal  by  the  defendant  in  three  ac- 
tions arising  out  of  an  automobile  accident,  beard  by  Judge  Den- 
ton in  the  County  Court  of  the  County  of  York. 
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The  three  plaintiffs  were  passengers  in  an  automobile  driven  by 
one  Fleniming. 

Flemming  was  driving  west  on  Dundas  street,  the  defendant 
was  going  iiOTth  on  Hamilton  street,  and  so  Flemming  had  the 
right  of  way.  The  defendant  ran  into  Fiemming's  car,  striking 
it  on  the  hub  of  its  rear  wheel. 

The  trial  judge  has  found  the  defendant  n^ligent  in  failing  to 
give  Flemming  the  right  of  way  and  in  driving  neglig«^ntly  with- 
out keeping  a  proper  watch  for  traffic  ahead  and  to  the  right.  He 
has  also  found  Flemming  negligent  in  driving  at  an  excessive  and 
unlawful  speed  when  approaching  and  crossing  Hamilt<Hi  street. 

Upon  these  findings,  an  action  by  Fleniming  and  by  his  wife, 
the  owner  of  the  car,  was  dismissed ;  but  judgment  was  given  for 
the  passengers,  upon  the  gronnd  that  they  were  not  so  identified 
with  Flemming  as  to  be  answerable  for  his  contributing  negli- 
gence. 

Upon  this  appeal  the  findings  of  the  judge  as  to  n^ligence  were 
not  questioned  by  either  party ;  the  only  question  ai^ed  was  the 
contention  of  the  defendant,  which  the  trial  judge  thought 
afforded  no  defense  to  the  action  by  the  passengers,  that,  as  the  car 
driven  by  Flemming  was  owned  by  his  wife,  a  license  was  neces- 
sary ;  and  that,  as  Flemming  had  no  license,  the  passengers  in  his 
car  could  not  recover  against  the  defendant  for  injuries  sustained 
by  his  negligence — put  in  another  way,  the  contention  is  that 
Flemming  in  driving  the  car  for  hire  was  unlawfully  upon  the 
highway,  and  the  passengers,  by  participating  in  his  illegal  act, 
became  unlawfully  upon  the  highway,  and  the  negligence  of  the 
defendant  resulting  in  thwr  injury  affords  them  no  right  of  action. 

I  disagree  with  every  element  of  this  contention.  In  my  opin- 
ion a  mere  failure  to  obtain  a  license  does  not  deprive  the  driver 
of  any  right  of  action  he  would  otherwise  have  against  any  person 
who  injures  him  by  negligence.  Nor  can  a  defendant  rely  upon 
any  breach  of  the  provisions  of  the  statute,  unless  he  can  show  that 
the  breach  of  the  statute  was  a  proximate  cause  of  the  accident. 
Nor  can  any  such  defense  avail  against  a  passenger  in  the  car. 
He  is  not  BO  identified  with  the  driver  as  to  be  disentitled  to  re- 
cover by  the  fault  of  the  driver. 

[572]  The  question  is  very  widely  different  from  that  which 
,ftriscs  in  an  action  against  the  municipality  for  damages  by  tea- 
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son  of  the  nonrepair  of  a  highway.  There  there  is  no  wrongful 
act  resTilting  in  injury,  but  a  mere  failure  to  perform  a  statutory 
duty ;  and,  before  the  plaintiff  can  succeed,  he  must  show  that  the 
defendants  owed  a  duty  to  himi-  and  he  fails  in  this  when  it  ap- 
pears tliat  by  reason  of  some  fact  he  is  not  lawfully  upon  the  hi^- 
way.  The  obligation  to  repair  a  highway  is  an  obligation  to 
those  lawfully  upon  the  highway.  An  example  of  the  application 
of  this  principle  is  found  in  Sereombe  v.  Toa-nship  of  Vaughan 
(1919)  45  Ont.  L.  Bep.  142,  46  D.  L.  R.  131, 

The  doctrine  relied  upon  by  the  defendant  has  the  assent  of 
the  courts  of  Massachusetts.  The  courts  there  fully  appreciated 
the  distinction  between  "unlawful  conduct  which  is  a  cause  of  an 
injury  and  that  which  is  a  mere  condition  of  it,"  and  recognize 
that  in  other  jurisdictions  the  doctrine  has  been  established  "that 
if  there  is  an  unlawful  element  in  an  act,  which  in  a  broad  sense 
may  be  said  to  make  the  act  unlawful,  this  will  not  preclude  re- 
covery unless  the  unlawful  element  or  quality  of  the  act  con- 
tributed to  the  injury,  so  that,  if  the  act  of  a  plaintiff  may  be  con- 
fidered  apart  from  a  certain  unlawful  quality  that  "may  enter 
into  it,  and  if  so  considered  there  is  nothing  in  it  to  preclude  re- 
covery, the  existence  of  the  unlawful  quality  is  of  no  consequence 
unless  in  some  way  it  had  a  tendency  to  cause  the  injury,"  This 
doctrine,  having  tlie  assent  of  almost  every  State  of  the  Union,  is 
repudiated  in  Massachusetts,  wheve  it  is  regarded  as  established 
that  "the  operation  of  the  iinregisterei]  automobile  is  deemed  to 
be  unlawful  in  every  feature  and  aspect  of  it,  Everjthing  in  the 
conduct  of  the  operator  that  enters  into  the  propulsion  of  the  vehi- 
cle is  under  the  ban  of  the  law.  In  going  along  the  way  and 
entering  upon  the  crossing"  (t.e.,  the  railway  crossing  where  tho 
defendants'  engine  negligently  wrecked  the  automobile)  "the 
machine  ia  an  outlaw.  The  operator,  in  running  it  there  and 
thus  bringing  it  into  collision  with  the  locomotive  engine,  is 
guilty  of  conduct  which  is  permeated  in  every  part  by  his  dis- 
obedience of  the  law,  and  which  directly  contributes  to  the  injury 
by  bringing  tiie  machine  into  collision  with  tho  engine.  He  is 
within  the  words  of  the  statute.  He  is  in  no  better  position  to  re- 
cover than  a  person  would  be  who  was  violating  the  law  by  walk- 
ing on  the  track  of  a  railroad,  and  was  [S73]  struck  by  an  engine 
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when  he  liad  reached  the  crosstDg  of  a  highway.  Every  minute 
of  the  time,  and  in  every  part  of  his  movement,  while  walking 
upon  the  tract  in  his  approach  to  the  crossing,  he  would  be  a 
violator  of  the  law  and  a  trespasser.  His  unlawful  act,  in  walk- 
ing to  that  point  and  thus  coming  into  collision  with  the  engine, 
would  directly  contribute  to  his  injury,  and  would  preclude  him 
from  recovery."  Chase  v.  New  York  Central  and  Hudson  Hirer 
B.  B.  Co.  (1911)  208  Mass.  137,  158,  94  N.  E.  377. 

This  and  numerous  other  decisioos  show  that  in  that  State  the 
automobile,  if  registered,  and  "all  its  occupants,  are  trespassers 
upon  the  highway  and  have  no  rights  against  other  travelers  ex- 
cept to  be  protected  from  reckless  or  wnnton  injury"  (Dean  v. 
Boston  EUv.  B.  W.  Co.  (1914)  217  Mass.  495,  498,  105  N.  E. 
616),  and  it  logically  follows  that  a  person  injured  by  an  unregis- 
tered car  "can  recover  damages  in  an  action  against  the  operating 
owner  without  proving  that  he  was  negligent  in  operating  the 
car,  his  liability  being  that  of  a  wrongdoer  maintaining  a  nui- 
sance on  the  highway."  Koonovsky  v.  QucUeUe  (1917)  226 
Mass.  474,  475,  116  N.  E.  243,  Ann.  Gas.  191SB,  114IJ  (head- 
note).  It  is  to  be  observed  that,  even  in  the  State  of  Massadm- 
sfltts,  the  nni-pgi.ftered  automobile  is  not  caimt  Juptnum.  but  lias 
some  rights.  The  effect  of  the  lack  of  registration  is  supposed  to 
flow  from  the  piovisions  of  the  statute,  which  is  said  to  place  the 
unregistered  vehicle  and  its  occupants  in  the' position  of  tres- 
passers, with  tlie  same  right  which  a  trespasser  upon  \wni\  lias 
against  the  owner  of  the  land.  This  effect  is  attributed  to  the 
provision  of  the  statute  that  no  autonn»bile  shall  be  opei'atetl  on 
the  streets  unless  roistered. 

Our  statnte  is  not  so  worded.  Its  main  provision  is:  "The 
owner  of  every  motor  vehicle  driven  on  a  highway"  shall  obtain 
a  license.  Motor  Vehicles  Act,  R.  S.  L.  1914,  chap.  207,  %  3. 
"Every  motor  vehicle  shall  be  equipped  with  an  alarm  bell,  gong, 
or  horn,"  §  0  (1).  And  offenses  against  the  act  are  made  pun- 
ishable by  fine  and  imprisonment.  §  24.  The  section  hercin- 
Toked  (§  4)  is  expressed  in  the  negative  form:  "No  person 
shall,  for  hire,  pay  or  gain,  drive  a  motor  vehicle  on  a  highway," 
unless  licensed ;  but  the  whole  scope  of  the  act  indicated  that  it  is 
intended  to  require  those  operating  vehicles  upon  the  highway  to 
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ubserve  ita  requirements,  and  failure  to  do  so  subjects  the  ofEend- 
er  to  certain  penalties,  but  docs  not  make  him  a  trespasser  in  the 
sense  that  he  ia  an  "outlaw"  within  the  meaning  of  the  Massu- 
cbusetta  cases. 

[574]  The  statute  is  intended,  above  all,  to  regulate  the  user  of 
the  highway,  and  to  impose  duties  upon  all  those  using  motor 
vehicles  upon  the  highway,  and  to  confer  corresponding  rights 
upon  all  others  using  the  highway.  Speed  limits  are  givem,  bnt 
tliei-e  is  the  provision  i  "Any  person  who  drives  a  motor  vehicle 
on  a  highway  recklessly  or  negligently,  or  at  a  speed  or  in  a  man- 
ner which  is  dangerous  to  the  public,  having  r^rd  to  all  the  cir- 
cumstances, including  the  nature,  condition,  and  use  of  the  high- 
way, and  the  amount  of  traffic  which  actually  is  at  the  time,  or 
which  might  reasonably  be  expected  to  be  on  the  highway,  shall 
bo  guilty  of  an  offense  under  this  act."  §  11  (2).  It  is  for 
broach  of  this  duty  that  Flemming  was  found  by  the  learned  trial 
judge  to  be  in  fault. 

The  provisions  as  to  right  of  way  are  intended  to  apply  to  all 
veliicles  upon  the  highway,  and  not  merely  to  those  which  have 
been  didy  registered,  and  which  are  in  all  respects  in  conformity' 
with  the  requirements  of  the  act.  When  vehicles  are  in  opera- 
tion upon  the  highway,  the  Legislature  never  intended  any  inves- 
tigation or  discussion  as  to  r^atration,  but  prompt  and  instant 
obedience  to  the  rules  laid  down. 

Further,  I  can  find  no  English  law  to  justify  the  proposition 
that  tlie  rule  laid  down  as  to  the  obligation  of  owners  of  land  to 
trespassers  can  be  applied  to  highway  accidents. 

In  Walton  v.  Vanguard  Motorius  Go.  [1908]  25  Times  L.  R. 
14,  the  defendants'  omnibus  ran  into  a  lamp  standard  placed  by 
the  plaintitf  upon  a  footpath.  The  defendants  maintained  that 
the  standard  was  not  lawfully  erected,  and  that  the  plaintitf  was 
a  trespasser.  The  Lord  Chief  Justice  of  England  (Lord  Alvcr- 
stone)  said :  "The  defendants  wei-e  not  entitled  to  raise  the  point 
that  die  lamp-post  was  an  object  they  were  entitled  to  knock 
do^vn  without  being  held  liable  for  negligence." 

When  the  fotmdation  of  the  doctrine  as  to  the  right  of  a  tres- 
passer is  looked  at,  it  will  be  seen  that  it  is  rested  upon  the  right 
of  the  owner  to  do  as  he  pleases  upon  his  own  property,  assum- 
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ing  that  no  oae  will  violate  his  property  right,  and  that  the  limi- 
tation is  that  he  must  not  wiJfully  injure  one  who  he  knows  is 
trespassing.  Graiid  Trunk  R.  11'.  Co.  of  Cdiwda.  v.  Barneti 
[1911]  A.  C.  361,  80  L.  J.  P.  C.  N.  S.  117,  104  L.  T.  JS'.  S. 
362,  27  Times  L.  B.  339,  4S  Scot.  L.  K.  1092,  21  Ann.  Cas.  694, 
was  dealt  with  oii  the  footing  that  Bamett  was  a  trespasser  not 
only  upon  the  Pere  Marquette  Railway  train,  but  also  upon  the 
land  of  the  Grand  Trunk  Railway  Company,  and  so  "the  railway 
[575]  company  was  undoubtedly  under  a  duty  to  the  plaintiff 
not  wilfuUy  to  injure  him;  they  were  not  entitled,  unnecessarily 
and  knowingly,  to  increase  the  normal  risk  by  deliberately  plac- 
ing unexpected  dangers  in  his  way"  (p.  369).  There  is  no  duty 
owing  by  the  owner  of  the  land  to  a  trespasser  save  tliis  lim- 
ited duty.  This  standard  cannot  be  applied  to  persons  using  the 
highway,  for  there  is  upon  them  the  common-law  duty  to  care  for 
others ;  and,  in  the  easo  of  motor  vehicles,  there  ie  the  duty  to  ob- 
serve all  the  requirements  of  the  statute.  The  existence  of  this 
duty  shows  how  inapplicable  the  suggested  principle  is. 

Finally,  as  already  said,  the  passenger  is  not  so  identified  with 
the  driver  of  the  vehicle  as  to  be  answerable  for  his  fault.  Mills  v. 
Annstroitg,  The  Bemiva  (1888)  13  App.  Cas.  1,  57  L.  J.  Prob. 
X.  S.  G5,  58  L.  T.  N.  S.  423,  36  Week.  Rep.  870,6  Asp.  Jlar.  L. 
('as,  257,  52  J.  P.  212,  This  view  has  been  acted  upon  by  Ang- 
lin,  J.,  in  Fafard  v.  Cihj  of  Quebec  (1917)  55  Cac.  S.  C.  615,  39 
1).  L.  R.  7l7,  at  p.  723,  where  he  held  that  a  passenger  in  a  cab 
was  not  called  upon  to  inquire  into  the  fact  of  the  cabman's  li-* 


l^tchford,  J.,  agreed  with  Middleton,  J, 

Meredith,  C.J.C.P.  (dissenting)  :  The  rights  of  the  parties 
to  those  actions  seem  to  me  to  depend  entirely  upon  the  question, 
whether  the  driver  of  the  car  in  which  the  plaintiffs  were  when 
injured  had,  under  §  2  of  chap.  48,  7  Geo.  V.  (O.)*,  "the  right  of 

•By  g  2,  the  Highway  Trnvd  Act,  R.  S.  0.  1914,  chap.  208,  S  3.  was 
amended  by  adding  HubBec.  (3)  :  "Where  r  person  traveling  or  being  upon 
a  highway  in  charge  oi  a  Tehicle  or  on  horseback,  meeta  anoUier  vehicle  or 
pereon  on  horseback  »t  ft  crossroad  or  iDteraection,  the  vehicla  or  hortemaa 
to  the  right  hand  of  the  other  vehicle  or  horseman  shall  have  the  right  of 
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way,"  over  the  person  in  charge  of  the  vehicle  which  was  the 
cause  of  the  injury. 

If  he  had,  there  is  no  reason  tiiat  I  can  pei-ceive,  why  the  own- 
er of  the  vehicle  which  caused  the  injury  should  not  be  liable  for 
all  the  damages  caused  by  the  collision. 

But,  if  he  had  not,  neither  he  nor  any  of  the  plaintiffs  has, 
in  my  judgment,  any  cause  of  action  against  the  defendant. 

If  he  had,  he  was  right  in  proceeding  as  he  did,  including  the 
increasing  of  the  speed  of  his  car. 

According  to  his  own  testimony,  upon  seeing  the  other  car  on 
his  left-hand  side,  and  depending  on  bis  right  of  way,  he  went  on 
without  looking  again  at  it ;  and  in  that  he  was  right ;  for,  being 
assured  of  his  safety  from  it,  under  this  statutory  rule  of  the  road, 
[576]  his  proper  course  was  to  exercise  his  right  of  way  as  speed- 
ily as  possible,  taking  care  that  in  doing  so  he  was  not  running 
into  danger  from,  or  to,  the  traffic  ahead  of  him;  and,  having' 
made  sure  of  no  danger  abend,  the  increasing  of  his  speed  was  not 
only  proper,  but  commendable. 

His  testimony  at  the  trial,  and  upon  his  examination  for  discov- 
ery before  trial,  mahes  it  quite  plain  that  he  proceeded  in  this, 
under  ordinary  circumstances,  proper  and  commendable  manner. 
His  ovm  words  are:  "Well,  I  did  not  look  at  him  after  I  first 
saw  him ;  I  looked  straight  right  the, other  way  to  see  where  I  was 
going, — to  see  what  I  was  doing;  I  don't  know  anything  about  his 
car, —after  I  saw  him,  I  just  looked  straight  ahead."  And,  in 
answer  to  the  question,  "Did  you  increase  your  speed  when  you 
came  to  Hamilton  street?"  he  said:  "Well,  I  may  have  to  slioot 
past  him,  I  could  not  say;"  and,' "Yes,  I  may  have,  I  am  not 
flure."  There  seems  to  me  to  be  no  doubt  he  did,  nor  any  doubt 
that  in  doing  so  he  did  that  which  every  good  driver  would  have 
done  in  the  like  circumstances,  and  should  have  done,  if  he  had 
the  right  of  way. 

And,  if  he  had  the  right  to  be  upon  the  highway  at  all,  as  ho 
was,  he  obviously  should  have  had  it,  for  ho  was  going  westward 
and  the  other  car  northward;  the  enactment  which  is  in  these 
words:  "Where  a  person  traveling  or  being  upon  a  highway  in 
charge  of  a  vehicle  .  .  ,  meets  another  vehicle  .  .  .  "it  a 
crossroad  or  intersection,  the  vehicle  ...  to  the  right  hand 
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of  the  other  vehicle  .  .  .  shall  have  the  ri^t  of  way,"  makes 
that  very  plain. 

But,  unfortunately  for  the  plaintiffs,  their  driver  waa  not  law- 
fully upon  the  highway.  He  was  driving  a  motor  vehicle  for  hire 
upon  a  highway  without  being  licensed  to  do  so,  in  violation  of 
the  provisions  of  §  4  of  the  Motor  Vehielea  Act — as  he  frankly 
admitted  in  his  testimony  at  the  trial,  thus:  "Q.  You  were 
driving  this  car  for  hire  as  a  jitney  !    A.  Yes,  I  had  it  for  hire." 

Being  prohibited  on  one  page  of  the  statute  book  from  being 
upon  the  highway  at  all,  aa  he  waa,  it  would  be  out  of  the  question 
to  contend  that,  upon  another  page  of  it,  be  is  not  only  given  a 
right  to  be  there,  as  he  was,  but  is  also  given  a  rij^t  of  way  over 
others  lawfully  there. 

And,  if  he  had  not  the  right  of  way,  then  the  accident  is  alto- 
gether the  result  of  bis  mistake.  In  the  belief  that  he  had,  he 
[577]  went  on  r^ardless  of  the  rights  of  the  other  driver,  and 
without  taking  any  care  to  avoid  a  collision  with  him,  not  evea 
looking  again  after  first  seeing  the  other  car.  Not  having  the 
right  of  way,  he  should  not  have  increased  the  speed  of  his  car, 
but  rather  should  have  decreased  it.  If  he  had  not  the  statutory 
right  of  way,  even  if  lawfully  upon  the  highway,  that  would  have 
been  so.  The  other  car  should  have  had  the  right,  because,  pro- 
ceeding as  they  were,  the  othgr  car  should  have  passed  over  safely 
first.  At  the  rate  of  20  miles  an  hour,  one  second  in  time  would 
have  made  that  sure,  and  much  more  than  a  second  waa  lost  to  the 
other  car  by  the  application  of  its  breaks  and  the  acceleration  of 
the  sppcil  of  this  car.  And,  even  if  that  were  not  so,  no  one  in 
his  senses,  driving  a  light  car  carrying  four  passengers,  some  of 
thein  yoiiiig  women,  would  have  risked  a  collision  with  a  heavy, 
rnpid-ruitning  car,  with  only  the  driver  of  it  in  it;  if  the  speed 
of  this  ear  had  not  been  increased  nor  that  of  lhc_  other  vehicle, 
the  othfT  would  have  passed  over  safely  first;  if  it  had  been 
diminished,  safety  was  more  then  assured. 

The  learned  county  court  judge  seems  to  have  been  much  im- 
pressod  with  the  thought  that  each  of  these  cars  was  being  driven 
TOO  fast,  and  found  that  each  driver  was  puilty  of  negligence  in 
this  respect;  though  there  is  really  no  eviilence  that  either  ex- 
ceeded the  statutory  limit  of  20  miles  an  hour.    I  can  find  no  evi- 
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deuce  of  negligence,  of  the  one  toward  Uie  other,  in  this  respect ; 
and,  if  there  had  heen,  that  neither  caused  nor  contributed  to  the 
collision. 

It  must  be  remembered  Uiat  thongh  to  the  pede8tri.aii,  in  whose 
ranks  most  of  as  are,  high  Bpeed  is  dangerous^  yet  in  much  traffic 
it  is  not  only  necessary,  but  is,  with  competent  driving,  a  factor  oi 
safety.  Incompetence,  hesitation,  disr^ard  of  the  rules  of  the 
road,  and  the  rights  of  others,  and  negligence,  are  the  main  causes 
of  injury  and  inconvenience. 

In  this  case,  if  ^e  driver  of  the  car  in  which  the  plaintiffs 
were  had  gone  one  twentieth  of  a  second  faster  his  car  would  have 
escaped  injury  altogether.  He  complained  of  the  other  driver, 
because,  if  he  had  turned  only  a  foot  and  a  half  to  the  right  bis 
car  would  have  passed  behind  the  other,  but  he  did  not ;  his  brakes 
fvere  on  so  firmly  that  he  could  not,— on  ao  firmly  in  order  to 
prevent  his  car  from  striking  the  other  with  destructive  force; 
and,  even  if  that  had  not  been  so,  in  imminent  danger  it  is  fre- 
quently impossible,  [578]  in  a  moment  of  time,  to  know  and  to  do 
that  which  might  have  been  best. 

The  real,  and  indeed  the  sole,  cause  of  the  injury  which  the 
plaintiffs  sustained  was  the  insistence  of  the  driver  of  the  car  in 
which  they  were,  upon  a  right  of  way  to  which  he  was  not  enti- 
tled: and  so  the  plaintiffs  have  no  cause  of  action  against  the 
defendant. 

I  have  dealt  with  this  question  first  because  it  is  the  first 
raised  by  this  appeal;  the  trial  judge  based  his  judgment  for  the 
plaintiffs  mainly  upon  the  ground  that  the  defendant  proceeded 
in  violation  of  the  statutory  right  of  way  of  the  other  car ;  if  he 
were  right  in  that,  bis  judgment  in  favor  of  the  plaintiffs  was 
right;  if  he  were  wrong  in  it,  the  judgment  is  wrong;  the  appeal 
is  based  on  the  ground  that  the  plaintiffs  and  the  driver  of  their 
car  were  all  unlawfully  on  the  highway,  and,  being  so,  could  have 
no  such  right  of  way;  and  so  the  judgment  in  appeal  is  wrong. 

And,  if  that  were  not  so,  the  action  should  be  dismissed,  in  my 
opinion,  upon  the  other,  and  broader,  ground  on  which  this  appeal 
ia  based. 

The  driver  of  the  car  in  which  the  plaintiffs  were  was  driving 
in  defiance  of  the  statutory  prohibition  to  which  I  have  referred. 
10  B.  R.  C. 
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lie  HAS  nnlawfnlly  driving  upon  tlie  highway.  And  that  unlaw- 
ful state  of  affairs  was  caused  by  the  plaintitFs.  They  hired  aiwl 
paid,  or  were  to  pay,  him  for  so  driving.  I£  they  had  not  done  so, 
he  woiihl  haye  been  lawfully  upon  the  highway ;  would  have  had 
the  right  of  way;  end  should  have  succeeded  in  bis  action  for 
damages  against  the  defendant.  It  waa  their  presence  in  his  car, 
ae  paying  passengers,  that  alone  made  the  journey  unlawful. 

It  is  no  answer  to  assert  that  they  did  not  know  that  the  driver 
was  not  licensed,  because,  in  the  first  place,  it  was  their  act  alone 
that  made  his  driving  unlawful.  When  one  employs  and  pays  an- 
other to  do  an  unlawful  act  it  is  not  a  good  plea  of  justificatiou  to 
allege  a  want  of  knowledge  of  a  want  of  qualification.  In  the 
iie.\'t  place,  I  find  no  evidence  of  ignflrance  of  the  plnintijfs  that 
tlie  driver  was  unlicensed,  and,  if  there  had  been  and  such  ignor- 
ance might  excuse,  it  could  not  in  this  case  excuse,  because  the 
plaintiffs  did  not  take  the  trouble  even  to  ask  the  man  if  he  were 
licensed;  if  they  had  done  bo,  he  would  have  told  tbem  that  he 
was  not;  hut  that  would  have  made  no  difference;  they  would 
have  taken  their  chances,  and  quite  reasonably  have  done  so,  there 
being  no  other  means  by  which  they  could  be  carried  into  (own, 
wbitber  [579]  they  were  bound  on  pleasure  bent  The  risk  of 
such  an  accident  was  very  remote.  Hundreds  of  thousands  of 
other  persons  took  it  successfully  during  the  "strike"  of  the  sti-eet 
railway  company's  trafiic  servants.  Aud,  lastly,  they  knew,  it 
was  common  knowledge,  that  thousands  of  private  conveyances 
were  unlawfully  engaged  in  the  like  traffic;  the  licensed  drivers 
were  insignificantly  few;  the  car  was  a  "small  Ford;"  there  was 
nothing  of  any  character  to  indicate  that  it  was  a  licensed  mode 
of  conveyance;  they  paid  almost  what  they  chose,  and  so  small 
an  amount  that  a  licensed  conveyance  was  out  of  ihe  question. 

The  plaintijfs  then  wore,  at  their  o\ni  instance  and  at  their 
own  cost,  being  unlawfully  driven  upon  the  highway;  they  were 
trespassers  upon  the  rights  of  others  lawfully  upon  it,  in  so  far  as 
they  interfered  with  trntfic  rights ;  and  so,  though  those  lawfully 
upim  the  highway  could  not  disregard  altogfther  the  plaintiffs' 
picseuee  there,  their  duty  towards  them  was  much  less  than  if 
they  had  been  lawfully  there;  they  could  not  wilfully  or  reck- 
lessly disregard  their  presence  there,  aud,  so  doing,  injure  them 
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without  liability;  but  they  owed  to  them  no  higher  duty;  if  they 
did,  then  these  wrougdoers  would  be  in  as  favorable  a  position  au 
if  they  were  rightdoers,  and  that  cannot  be.  But  there  jvaa 
nothing  of  that  oharaoter  in  thia  case ;  until  the  driver  of  the  car 
in  which  the  plaintiffs  were  increased  his  speed,  the  drirer  of  the 
other  oar  might  have  thought,  not  unreasonably,  that  he  was  to  be 
permitted  to  pass  over  first;  indeed,  if  he  had  gone  on  notwith- 
standing the  increased  speed  of  the  other  car,  he  must  have  passed 
over  safely  firat ;  for,  as  I  have  said,  one  second  in  time  would 
have  been  enough,  and  more  than  that  was  lost  in  the  sharp  ap- 
plication of  the  brakes  of  his  car,  which  must  have  been  effective, 
as  the  large  car  which  had  been  traveling  at  probably  20  miles  an 
hour  pushed  the  small  car  over  only  4  or  5  feet,  turning  it  over  on 
its  side,  but  causing  it  so  little  injury  that  its  driver  was  able,  at 
once,  to  drive  it  into  and  through  the  center  of  the  city  of  Toronto 
to  the  wharf  and  there  take  in  a  passenger, — his  wife, — and  drive 
again  through  that  city  to  their  home.  See  Grand  TrunJe  R.  W. 
Co.  of  Canada  v.  Sameti  [1911]  A.  C.  361,  80  L.  J.  P.  C.  N.  S. 
117,  104  L.  T.  K.  S.  362,  37  Times  L.  K.  359,  48  Scot.  L.  E. 
1092,  21  Ann.  Cas.  694. 

The  case  of  Sercombe  v.  Township  of  Vaughan  (1919)  45  Ont. 
L.  IWp.  142,  46  D.  L.  R.  131,  is  also  an  authority  for  the  views 
which  I  have  expressed.  The  plaintifF  failed  in  that  action  be- 
cause he  was  [680]  unlawfully  upon  the  highway ;  if  unlawfully 
there  as  to  those  whose  duty  it  was  to  repair  it  for  the  benefit' of 
those  lawfully  upon  it — those  having  the  highest  rights  in  it^he 
was  more  unlawfully  tliere  as  to  them — ^those  lawfully  using  it. 
In  short,  everyone  making  an  improper  use  of  a  highway  to  tlie  in- 
convenience of  those  lawfully  upon  it  creates  a  public  nuisance, 
and  is  liable  to  prosecution  in  so  far  as  the  public  generally  are 
concerned  and  answerable  in  damages  to  any  person  riglitfally 
there  who  suffers  any  particular  injury,  through  sueh  nuieanc.'. 

In  that  case,  one  of  the  learned  judges  said  that  the  plaintiff 
was  a  trespasser  upon  the  highway,  a  trespasser  to  whom  the  de- 
fendants owed  no  duty  except  to  refrain  from  setting  traps  for 
him  aJid  from  maliciously  or  wilfully  injuring  him ;  if  that  be  so 
as  to  thoee.who  axe  by  law  to  repair  the  highways  for  the  use  and 
benefit  of  those  who  rightfully  make  use  o'f  them,  it  must  assured- 
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ly  apply  with  greater  force  to  tboae  for  wbom  the  worlc  must  b^ 
(lone,  when  they  are  lawfully  upon  the  highway.  See  Jones  v, 
Canadian  Pacific  R.  W.  Co.  (1913)  30  Out  L.  Rep.  331,  13  D. 
L.  K.  900,  reversing  (1912)  3  Ont.  Week.  N.  1404,  5  D.  1.  E. 
332. 

Cases  of  the  Beruina  type  I  should  have  thought  were  obviously 
so  unlike  such  a  case  as  this  that  they  could  hardly  l>e  relied  upon 
by  either  party.  Tlie  Eernina  was  lawfully  upon  the  }iighway, 
having  all  the  righta  which  navigation  laws  afforded  such  a  vessel; 
the  little  Ford  in  this  case  was  unlawfully  upon  the  highway;  the 
passenger  upon  the  Bernina  was  not  in  the  remotest  manner  con- 
nected with  any  unlawful  or  negligent  act;  the  passengers  in  the 
little  Ford  were  the  cause  of  its  being  unlawfully  upon  the  high- 
way ;  they  hired  its  driver  to  do,  and  paid  for  doing,  that  which 
the  statute  said  should  not  be  done,  and  so  deprived  the  car  of  the 
right  of  way  the  attempt  to  exercise  which  was  the  cause  of  the 
accident. 

The  statutory  prohibition  was  passed  for  the  benefit  of  those 
lawfully  upon  the  highway, — ^for  their  safety,  benefit,  and  con- 
venience,— a  benefit  which  the  courts  have  no  right  to  cut  down, 
nor  to  speak  of  putting  the  wrongdoer  in  the  same  position  in 
all  respects  bb  those  having  the  highest  rights  in  the  highway,  not- 
withstanding such  prohibition,  as  the  judgment  in  appeal  does. 
See  the  Jones  Case,  supra. 

Appeal  dismissed  (Meredith,  C.J.C.P.,  dissenting). 

Note. — Right  to  recover  for  damage  sustained  while  using  un- 
licensed  motor  vehicle,  or  vehicle  driven  by  unlicensed 
operator. 

/.  VnHft^ned  mot-ar  vfhfdeB: 

a.  Ovnernl  rtUe,  161, 

.     t).  MinarUy  rule,  loa. 

o.  Crpresa  xtatulory  regu1aUt>»,  let, 
II.  Vnlicenaea  operator,  167. 


Tliis  note  does  not  cover  ca«ee  of  injory  from  defeeti  in  the 
lijghway. 
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1.  VnUceiued  motor  vthUilem. 
a.  General  rule. 

The  general  mle  that  the  fact  that  One  when  injiircil  was  vio- 
Ifttmg  a  statute  or  ordinance  does  not  preclude  him  from  recovering 
for  his  injury,  if  such  violation  did  not  proximately  contribute  to 
it,  ie,  by  the  great  weight  of  authority,  applioable  wliere  one  was 
injured  while  riding  in  an  unlicensed  motor  vehicle,  or  (lamtige  was 
negligently  done  thereto  by  another  machine,  it  being  hold  that  & 
recovery  under  such  circumstances  is  not  barred  by  reason  of  the 
failure  to  comply  with  statutes  providing  in  substance  that  motor 
vehicles  shall  be  registered,  and  that  such  vehicles  shall  not  be  oper- 
ated on  the  highway  unless  they  are  licensed, 

Alabama. — Birmingham  R.  Light  <&  P.  Oo.  v.  Mtna  Acci.  &  Lia- 
bility Co.  (1913)  184  Ala.  601,  64  So.  44;  Stovall  v.  Corn/  High- 
lands Land  Co.  (1914)  189  Ala.  576,  66  So.  577. 

Caiitobnia.— SAimodo  v.  Biaidy  (1914)  24  Cal.  App.  Gin,  143 
Pac.  109. 

Vlqkida.— Atlantic  Coast  Line  R.  Co.  v.  Weir  (1912)  6;t  Fla. 
69,  41  L.B.A.(N.S.)  ,307,  68  So.  641,  Ann.  Caa.  1914A,  126;  Foi-ter 
V.  Jacksonville  Electric  Co.  (1913)  64  Fla.  409,  60  So.  188. 

Geobgia. — Cenirai  of  Georgia  Ry.  Co.  v.  Moore  (1919)  143 
Ga.  581,  101  S.  E.  668,  answers  to  certified  question!!  conformed 
to  (1920)  24  Qa.  App.  716,  102  S,  B.  168;  Bines  v.  ifihon  (1920) 
—  Ga.  App.  — ,  102  S.  E.  646. 

Indiana. — Central  Indiana  R,  Co.  v.  Wishard  (1914)  —  Ind, 
App.  — ,  104  N.  E.  593. 

Iowa. — Loekridge  v.  Minneapolis  £  8t.  L.  R.  Oo.  (1913)  161 
Iowa,  74,  140  N.  W.  834,  Ann.  Caa.  1916A,  158;  Phipps  v.  Perry 
(1916)  178  Towa,  173,  159  N.  W.  653. 

Kkstccky.— itfoOT-e  V.  Hart  (1916)  171  Ky.  725,  188  S.  W.  861. 

Maine. — Cobb  v,  Cumberland  County  Power  &  Light  Co.  (1918) 
117  Me.  455,  104  Atl.  894. 

MiXNESOTA. — Annstead  v.  Lounsberry  (1915)  139  Minn.  34, 
L,B.A.1915D,  628,  151  N.  W.  542,  9  N.  C.  C.  A.  828. 

MissoDRi.— Dirort  V.  Bocving  (1919)  —  Mo.  App.  — ,  208  S.  W. 
279. 

New  jKnsr.y.—Shaw  v.  Thielbahr  (1911)  82  N.  J.  L.  23,  81 
Atl.  497. 

Rhode  I&lakd.— Marquis  v.  Messier  (1917)  39  R.  I.  563,  99 
Atl.  527. 

Texas.— American  Auto  Ins.  Co.  v.  Struice  (1920)  —  Tex.  Civ. 
App.  — ,  218  S.  W.  534. 

Vermont.— «tlmffn  v.  Central  Vermont  B.  Co.  (1919)   93  Vt 
340,  16  A.L.R.  1103, 107  Ati.  122. 
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YmGimA.— Southern  R.  Co.  r.  Vaughan  (1916)  118  Va.  698, 
L.R.A.1916E,  1222.  88  S.  E.  305,  Aim.  Cas.  HUSD,  843. 

Washinoton. — Switzer  v.  Sherwood  (1914)  80  Wfish.  19,  141 
Pac.  181,  Anu.  Cas.  1917A.  216. 

Canada.— //a?i>in  v.  Grant  Smith  &  Co.  (1920)  —  Alberta,  — , 
53  D.  L.  B.  381;  Godfbey  v,  Coopeb  (reported  herewith)  ante,  134; 
2Sartin  v.  Ralph  (1921)  54  N.  S.  277. 

The  court  in  Arvistead  v,  Lounsberi-y,  supra,  said:  "Defendant 
contends  plaintiff  is  barred  of  recovery  in  this  action  because  his 
automobile  waa  not  registered  as  provided  by  law.  Chapter  259, 
§  8,  p.  307,  Laws  1909,  provided:  'Xo  person  shall  operate  or 
drive  a  motor  vehicle  on  the  public  highways  of  this  state.  ,  .  . 
unless  such  vehicle  shall  have  been  registered  .  .  .  and  shall 
have  the  tag  of  registration  assigned  to  it  by  the  secretary  of  state 
conspicuoMsly  displayed  on  the  rear  of  such  veliicle.     .     ,     .' 

"Plaintiff  had  not  complied  with  this  law.  Defendant  contends 
that  he  waa  therefore  a  trespasser  upon  the  street,  and  tliat  the  only 
duty  the  traveling  public  owed  to  him  was  a  <luty  not  to  wilfully  or 
wantonly  injure  him.  We  do  not  concur  in  tJiis  contention.  The 
fact  that  a  person  who  sustains  injury  at  the  iiaJide  of  another  is 
at  the  time  engaged  in  violation  of  some  law  may  have  an  important 
bearing  upon  his  right  to  recover.  His  violation  of  the  taw  may  be 
evidence  against  him,  and  in  some  cases  may  wholly  defeat  re- 
covery, .  ,  .  But  it  is  not  every  violatiou  of  the  law  that  is 
even  material  evidence  against  him.  The  right  of  a  person  to  main- 
tain an  action  for  a  wrong  committed  upon  him  is  not  taken  away 
because  he  was  at  the  time  of  the  injury  diiioljoying  a  statute  law 
which  in  no  way  contributed  to  his  injury.  lie  is  not  placed  out- 
side all  protection  of  the  law,  nor  does  he  forfeit  all  liis  civil  rights, 
merely  because  he  is  committing  a  statutory  misdemeanor.  The 
wrong  on  the  part  of  plaintiff  which  will  preclude  a  recovery  for  an 
injury  sustained  by  him  must  be  some  act  or  conduct  liaving  the 
relation  to  that  injury  of  a  cause  to  the  effect  produced  by  it.  .  .  . 
PlaintiiTa  violation  of  the  law,  io  order  to  affect  his  case,  must,  like 
any  other  act,  "be  a  proximate  cause  in  the  ?arae  sense  in  which  the 
defendant's  negligence  must  have  been  a  proximate  cause  in  order 
to  give  any  right  of  action.'  1  Shearin.  &  liedf,  Neg.  §  94.  A  col- 
lateral unlawful  act  not  contributing  to  tiie  injury  will  not  bar  a 
recovery.  Hughes  v.  Ailanla  Steel  Co.  (1911)  136  Ga.  511,  36 
L.B.A.(X.t).)  J47,  71  S.  E.  728,  Ann.  Cas.  1913C,  394,  1  N.  C. 
C.  A.  429. 

"I'jaintiff's  violation  of  law  in  this  case  is  of  this  collateral  char- 
acter. Tlicrc  was  no  relation  of  cause  ami  effect  between  the  un- 
lawful act  and  the  collision.  The  registration  of  plaintiffs  auto- 
10  B.  R.  O, 
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mobile  was  of  no  consequence  to  defendant.  The  IntF  prOTiding  for 
such  registration  was  not  for  the  prevention  of  collisione,  and  had 
jio  tendency  to  prevent  collisionB.  There  is  no  preten.ic  tiiat  tlie 
rcgietration  of  plaintiff's  automobile  would  have  hail  any  teiideucy 
to  prevent  this  collisicHi.  Plaintiff's  failure  to  obey  the  law  in  no 
way  contributed  to  his  injury,  and  coutd  not  bar  liis  riglit  of  re-  ' 
covery.    This  rule  ia  sust'lned  by  the  great  weight  of  tmtliority." 

And  in  Derr  v.  Chicago,  M.  £  SL  P.  R.  Co.  (1!)1C)  16:1  Wis. 
234,  157  N.  W.  753,  it  was  held  that  the  fact  that  the  plaintiff  was 
driving  his  automobile  under  the  previous  year's  liTOni^e,  and  had 
not  procured  a  license  for  the  current  year,  did  not  bar  a  recovery 
by  him  for  damage  resulting  from  a  collision  with  a  train,  although 
the  statute  provided  that  no  automobile  should  be  operated  on  the 
highway  unless  it  was  registered. 

And  in  Halpin  v.  Grant  Smith  &  Co,  (19g0)  —  AlberJa,  — ,  53 
D,  L.  K.  381,  it  was  held  by  a  majority  of  the  court  that  one  who 
had  recently  purchased  an  automobile,  and  was  operating  it  in  vio- 
lation of  a  section  of  the  Motor  Vehicle  Act  providing  a  penalty 
for  the  use  of  ntimjjer  plates  by  any  person  other  than  the  owner 
to  whom  they  had  been  issued,  was  not  a  trespasser  on  the  highway, 
and  was  not,  by  reason  of  the  violation  of  such  act,  precluded  from 
recorering  for  damage  resulting  from  the  negligence  oE  one  con- 
structing an  irrigation  ditch  across  the  highway.  Tves,  J.,  however, 
dissented,  taking  the  view  tliat  no  recovery  could  be  had  under  the 
circumstances  in  the  absence  of  wilful  misconduct  on  the  part  of 
the  defendant. 

The  burden  of  showing  that  an  automobile  in  which  a  person  was 
riding  when  injured  was  not  registered  as  required  by  statute  has 
been  held  to  be  upon  the  one  seeking  to  avoid  liability  for  the  injury 
on  the  ground  that  the  machine  was  unregistered.  Lyons  v.  Jordan 
(1918)  117  Me.  117,  103  AU.  976;  Gonroy  v.  Mather  (1914)  217 
Mass.  91,  52  L.E.A.(K.S.)  801,  104  N.  E.  487. 

b.  iHnoritv  rttle. 

A  rule  in  conflict  with  that  above  stated  to  be  supporteil  by  the 
weight  of  authority  originated  in  Massachusetts,  where  a  statute, 
providing  for  the  registration  of  automobiles,  and  that  "except  as 
otherwise  provided  ...  no  automobile  or  motorcycle  shall 
.  .  .  be  operated  upon  any  public  highway,  unless  registered!  as 
above  provided,"  has  been  construed  to  outlaw  unregistered  auto- 
mobiles, and  to  give  to  their  occupants  no  other  right  than  that 
of  being  exempt  from  reckless,  wanton,  or  wilful  injury,  Dudley 
V.  Northamplon  Street  B.  Co.  (1909)  202  Mass.  443,  23  L.R.A. 
(K.S.)  561,  89  N,  E.  25;  Chase  v.  New  York  G.  &  II.  R.  R.  Co. 
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(19]1)  208  Mass.  137,  94  N.  B.  377;  Love  v.  Worcester  Consol 
.'Street  R.  Co.  (1912)  213  Mass.  137,  99  N.  E.  960;  Crompton  v. 
WiUiams  (1913)  216  Mass.  184,  103  N.  E.  29ft;  Venn  v.  Boston 
Ehv.  R.  Co.  (1914)  217  Musb.  495,  105  N.  K.  616;  Contotf  v. 
Maiker  (1914)  217  Mass.  91,  53  L.R.A.(X.S1.)  801.  104  N.  E.  487; 
Wentzell  v.  Bosion  L'lev.  R.  Co.  (1918)  230  Maee.  275,  119  K.  E. 
652. 

The  court  in  Dudley  v,  NoHhampioa  Street  B.  Co.  fvpi-a,  re- 
ferring to  the  statute,  said:  "This  provision,  in  addition  to  the 
penalties  fixed  for  any  operation  of  unregistered  machines,  forbids 
their  being  operated  upon  the  highway  at  all.  We  cannot  avoid  the 
conclusion  that  it  waa  intended  to  safeguard  persons  who  were  law- 
fully using  the  highways,  from  the  serious  risks  of  injury  by  ma- 
chines of  this  cliaracter  which  were  operated  in  defiance  of  the  law, 
and  the  owners  of  which  furnished  no  means  by  which  they  could 
be  identified,  and  compelled  to  make  proper  compensation  for  the 
injuries  which,  by  their  violation  of  law  or  by  their  mere  negligence, 
they  might  cause  to  other  travelers.  The  legislature,  in  the  opinion 
of  a  majority  of  the  court,  intended  to  outlaw  unregistered  ma- 
chines, and  to  give  them,  as  to  persons  lawfully  using  tlie  highways, 
no  other  right  than  that  of  being  exempt  from  reckless,  wanton,  or 
wilful  injury.  They  were  to  be  no  more  travelers  than  is  a  tun- 
away  horse.  .  .  .  The  plaintiff  aa  a  mere  trespasser  upon  the 
highway  was  there  not  only  against  the  right  of  the  owner  of  the 
Eoil,  and  so  liable  to  an  action  by  him,  but  also  against  the  rights 
of  all  other  persons  who  were  lawfully  using  the  highway.  He  was 
violating  a  law  made  for  their  protection  against  him;  accordingly, 
he  was  a  trespasser  as  to  them.  It  follows  that  the  defendant, 
which  was  lawfully  using  the  highway  vith  its  cars,  owed  to  the 
plaintiff  no  other  or  further  duty  than  that  wliich  it  would  owe  to 
any  trespasser  upon  its  property;  that  is,  not  the  duty  of  ordinary 
care,  as  tliosc  words  are  commonly  used,  but  merely  the  duty  to  ab- 
stain from  injuring  bira  by  wantonness  or  recklessness." 

And  in  Chane  v.  New  York  0.  &  U.  R.  R.  Co.  (IDll)  208  Mass. 
137,  94  X,  E.  377,  in  denying  one  riding  in  an  unregistered  auto- 
mobile a  right  to  recover  for  an  injury  sustained  in  a  collision  with 
a  locomotive  engine,  and  holding  that  he  could  not  invoke  the 
benefit  of  a  statute  requiring  a  bell  to  be  rung  or  whistle  blown 
at  crossings,  the  court  said:  "Under  the  di-cisions,  the  operation  of 
the  unregistered  automobile  is  deemed  to  be  unlawful  in  every  fea- 
ture and  aspect  of  it.  Everything  in  the  conduct  of  the  operator 
that  enters  into  the  propulsion  of  the  vehicle  is  under  the  ban  of 
the  law.  In  going  along  the  way  and  entering  upon  the  crossiags 
the  luat-hiue  is  an  outlaw.  The  operator,  in  running  it  there  and 
tlius  bringing  it  into  collision  with  the  locomotive  engine,  is  guilty 
10  B.  n.  c. 
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of  ccmdnct  which  is  permeated  in  ever;  part  by  his  disobedieace  of 
the  law,  and  which  directly  coutribates  to  the  injury  by  bringing 
the  machine  into  collision  with  the  engine.  He  is  within  the  words 
of  the  statute.  He  is  in  no  better  condition  to  recover  than  a  person 
wonld  be  who  was  violating  the  law  by  walldng  on  the  track  of  a 
railroad,  and  was  strnek  by  an  engine  when  he  had  reached  the 
crossiiig  of  a  highway.  Every  minnte  of  the  time,  and  in  every 
part  of  his  movement,  while  walking  upon  the  track  in  his  approach 
to  the  crossing,  he  wonld  be  a  violator  of  law  and  a  trespasser.  His 
unlawful  act  in  walking  to  that  point  and  thns  coming  into  collision 
with  the  engine  would  directly  contribute  to  his  injury,  and  would 
preclude  him  from  recovery." 

And  in  Holden  v.  McGHlicuddy  (1913)  S16  Mass.  563,  102  N.  E. 
923,  where  recovery  was  sought  for  damage  to  the  plaintiffs  un- 
registered automobile  in  a  eollisioa  which  occurred  in  Vermont,  and 
the  only  provision  of  the  Vermont  Btatute  which  appeared  was  that 
"do  automobile  or  motor  vehicle  shall  be  operated  upon  a  public 
highway  unless  so  registered,"  the  court  stated  that  the  statute 
lacked  some  of  the  Unguage  employed  la  the  Massachusetts  act,  but 
held,  applying  the  general  rules  of  the  common  law,  that  the  Ver- 
mont act,  like  the  Massachusetts,  was  not  only  enacted  as  a  police 
regulation,  but  also  for  the  protectiw)  of  travelers  on  the  highway, 
and  that  no  recovery  for  damage  resulting  from  tiie  collision  conld 
be  had  in  the  absence  of  evidence  that  the  defendant  acted  recklessly 
or  wantonly. 

And  in  United  Transp.  Co.  v.  Hose  (1915)  91  Misc.  311,  155 
N-.  Y.  Supp.  HO,  affirmed  in  (1915)  171  App.  Div.  971,  155  N.  Y. 
Supp.  1145,  which  was  affirmed  without  opinion  in  (1918)  S32 
N.  Y.  623,  118  N.  E.  1080,  where  the  plaintiffs  unregistered  auto- 
mobile was  damaged  while  in  Massachusetts,  so  tltat  the  law  of  that 
state  governed,  it  was  held  that,  under  that  law,  an  unregistered 
automobile  had  no  right  against  other  travelers,  ejicept  to  be  pro- 
tected from  reckless  or  wanton  injury. 

And  the  Massachusetts  doctrine  was  adopted  in  Bortner  v.  York 
B.  Co.  (1913)  22  Pa.  Diat.  R.  84,  where  it  was  held,  under  a  statute 
dimilar  to  that  in  Massachusetts,  timt  no  recovery  could  be  had  for 
damage  done  to  the  plaintiff's  automobile  when  it  collided  with  a 
Btreet  car,  it  appearing  that  the  automobile  was  unregisteretl,  and 
that  the  operator  had  no  license  to  operate  it,  and  that  tbcre  was 
no  wanton  misconduct  on  the  defendant's  part. 

And  in  Knight  v.  Savannah  Electric  Co.  (1917)  20  Ga.  App. 
314,  93  9.  E.  17,  where  a  statute  provided  that  it  shall  be  "anlawful 
for  any  person  to  run,  drive,  or  operate  any  automobile  .  .  . 
propelled  by  steam,  gas,  gasolene,  electricity,  or  any  power  other 
than  muscular  power  .  ,  .  upon  or  along  any  public  road, 
IS  B.  R.  C. 
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.     .     .    except  and  until  such  person  shall  comply  with  the  pfo- 

vigions  of  this  act,"  and  one  of  the  provisions  requivwl  every  person 
owning  an  automobile  to  register  it  and  pay  a  registration  fee,  it 
was  held  that  tlie  intent  of  the  statute  was  to  outlaw  unHcensed 
machines  and  to  give  them,  as  to  persons  lawfully  using  the  high- 
ways, no  other  right  than  that  of  exemption  from  reckless,  wanton, 
or  wilful  injury;  and  accordingly  that  one  who  was  driving  an  un- 
licensed motorcycle  could  not  recover  against  a  railway  for  an  injury 
Bustaincd,  although  the  collision  between  the  motorcycle  and  car  was 
due  to  the  defendant's  negligence,  there  being  no  eviilence  of  wil- 
fulness or  wantoonesE. 

And  in  Conlant  v.  PigoU  (1913)  —  Manitoba,  — ,  24  West.  Week. 
Rep.  !)46,  15  D.  L.  R.  358,  it  was  decided  that  one  who  had  sus- 
tained an  injury  while  driving  an  automobile  not  licensed  as  re- 
<]uired  by  the  Manitoba  statute,  the  provisions  of  which  are  not 
stated,  could  not  recover  where  it  waa  not  shown  that  the  injury 
was  wilful  or  malicious. 

o.  Expr^ta  statutory  regutatfon. 

The  Connecticut  statute  expressly  denies  the  right  to  recover  for 
personal  injuries  sustained  while  riding  in  an  unregistered  motor 
vehicle. 

Thns,  in  Stroud  v.  Water  Gomrs.  (1016)  90  Conn.  412,  97  Atl. 
336,  one  who  had  falsely  registered  his  car  in  a  wrong  name  wa* 
denied  a  right  to  recover  for  an  injury  to  the  machine  wliich  was 
negligently  run  into  while  standing  in  front  of  a  hotel,  the  decision 
being  under  tlie  Conaecticut  statute  providing  that  no  recovery 
should  be  had  in  the  courts  "by  the  owner  or  operator  or  any  pas- 
pcngcr  of  a  motor  vehicle  which  had  not  been  legally  registered"  in 
at-cordance  with  the  statute,  "for  any  injury  to  person  or  property 
received  by  reason  of  the  operation"  of  the  car  in  or  upon  the  high- 
\vays.  It  was  argued  in  this  ease  that  the  registration  provisions 
were  primarily  for  revenue,  and  that  tlie  false  statements  were  im- 
inaterial,  but  the  court  took  the  view  that  such  statements  were 
material,  since  one  important  object  of  registration  was  identttiea- 
tion. 

In  Broun  v.  New  Haven  Taxicab  Co.  (1917)  92  Conn.  253,  102 
Atl,  573,  it  was  held  that  tlie  word  "owner"  as  used  in  the  Con- 
necticut statute  set  out  in  the  preceding  case  included  one  having 
iin  interest  in  property  under  a  special  title,  and  there  being  evi- 
dence that  the  legal  title  to  the  car  driven  by  the  plaintiff  was  in 
nil  automobile  company  which  had  given  a  conditional  bill  of  sale 
to  the  person  who  loaned  plaintiff  money  to  pay  for  the  ear,  it  waa 
held  that  the  evidence  of  ownersliip  by  the  plaintiff,  in  whose  name 
10  B.  n.  c. 
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the  car  was  registered,  was  sufficient  to  entitle  him  to  go  to  the*jury 
in  an  action,  to  recover  for  damage  to  the  car  and  personal  injuries. 

The  harshness  resulting  from  the  strained  couatrnction  adopted 
by  the  Massachusetts  court  has  been  reniedied  bv  stutute  as  to  per- 
sons, other  than  the  owner  of  the  unregistered  macliJne,  who  did  not 
know,  or  have  reasonable  cause  to  know,  that  the  statute  was  being 
violated. 

Thus  it  appears  in  Wentzell  v.  Boston  Elev.  It.  Co.  (1918)  230 
Mass.  27S,  119  K.  E.  653,  that  the  MaBsachosetts  statute  was 
changed  by  Stat.  1915,  chap,  87,  which  provided  that  a  violation  of 
the  statute  for  the  registration  of  automobiles  "shaii  not  constitute 
a  defense  to  actions  of  tort  for  injuries  suffered  by  a  person,  or  for 
the  death  of  a  person,  or  for  injury  to  property,  unless  it  is  shown 
that  the  person  injured  in  his  person  or  property  or  killed  was  the 
owner  or  operator  of  the  motor  vehicle  the  operation  of  which  was 
in  violation  of  said  provisions,  or  unless  it  is  shown  that  the  person 
so  injured  or  killed,  or  the  owner  of  the  property  so  injured,  knew 
or  had  reasonable  cause  to  know  that  said  provisions  were  being 
violated."  This  statute  was  held  not  operative  in  that  case,  how- 
ever, since  the  injuries  were  sustained  before  its  passage,  and  the 
Massachusetts  rule  was  applied,  holding  the  occupant  of  an  unrog- 
istered  automobile  a  trespasser  on  the  highway,  and  not  entitled 
to  recover  for  an  injury,  in  the  absence  of  wanton  and  wilful  mis- 
conduct on  the  defendant's  part. 

The  amended  statute  just  referred  to  was  applied,  however,  in 
Solli  v.  Converse  {1917)  327  Mass.  162,  116  N.  E.  507,  where  it 
was  held  that  one  who  was  injured  while  riding  in  an  nnlicensefl 
motor  truck  was  not  thereby  precluded  from  recovery  for  his  in- 
jury, where  it  appeared  that  he  was  an  employee  of  the  owner,  and 
there  was  no  evidence  that  he  knew  or  had  reasonable  cause  to 
know  that  the  truck  was  not  legally  registered.  But  it  was  held 
that  there  could  be  no  recovery  for  damage  to  the  truck,  or  for  an 
injury  to  a  member  of  the  partnership  owning  it,  where  such  mem- 
ber and  the  other  partners  knew  that  the  truck  was  not  properly 
registered. 

II.  I7nMcen«ed  operator. 

Attention  is  called  to  the  fact  that  only  in  case  of  the  nonregis- 
tration of  motor  vehicles  has  the  5 lass achu setts  court  construed  the 
statute  broadly  enough  to  exclude  a  right  of  recovery  because  of  a 
failure  to  comply  with  the  statute  regulating  registration;  and  it  is 
held,  even  in  that  state,  that  the  fact  that  one  injured  while  in  an 
automobile  on  a  highway  had  employed  an  unlicensed  person  to 
operate  it,  contrary  to  the  provisions  of  the  statute,  will  not  of  itself 
]•  B.  R.  C. 
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prcvdnt  holding  the  one  responsible  for  the  accident  liahle,  although 
it  IB  evidence  of  negligenee  on  the  part  of  the  plaintiff.  Conrotf 
V.  Mather  (1914)  217  Mass.  91,  52  L.R.A.(\.S.)  801,  104  N.  E. 
487. 

And  in  the  following  casee  it  was  held  tliat  the  fact  that  the 
.operator  of  the  plaintifE's  automobile  had  no  license  would  not  bar 
a  recovery  for  an  injury,  where  this  fact  had  no  causal  connection 
with  the  injury:  Porter  v.  Jacksonville  Electric  Co.  (1913)  64  Fla. 
409,  60  So.  188;  Crossen  v.  Chicago  &  J.  Electric  R.  Co.  (1910) 
158  111.  App.  42;  Moyer  t.  Walden  W.  Shaw  Livery  Co.  (1917) 
205  111.  App.  273;  Moore  v.  Hart  (1916)  171  Ky.  725,  188  S.  W. 
861 ;  Dixon  v.  Boeving  (1919)  —  Mo.  App.  — ,  208  S.  W.  279 ;  Stack 
V.  Ueneral  Baking  Co.  (1920)  283  Mo.  396,  223  S.  W.  87;  Yeager 
V.  Winion  Motor  Carriage  Co.  (1913)  53  Pa.  Super.  Ct.  202; 
Hadeed  v.  Neuweiler  (1915)  44  Pa.  Co.  Ct.  R.  53;  McUhenny 
V.  Baker  (1916)  63  Pa.  Super.  Ct.  385;  Godfrey  v.  Coopeb  (1919)  - 
(reported  herewith)  ante,  134. 

And  in  Zageir  v.  Southern  Exp.  Co.  (1916)  171  N.  C.  69^,  89 
S.  E.  43,  it  was  held  that  the  fact  that  the  plaintiff  was  driving 
her  automobile  without  having  stood  the  examination  or  obtained 
the  license  prescribed  by  a  city  ordinance  did  not  prevent  a  recov- 
ery for  an  injury  sustained  through  the  defendant's  negligence, 
since  to  bar  a  recovery  the  failure  to  comply  with  these  acts  must 
have  been  a  proximate  cause  of  the  injury,  and  not  merely  a  col- 
lateral, unlawful  act  not  contrihuting  thereto. 

And  in  the  reported  case  (Godprly  v,  Coopeb,  ante,  134)  the  fact 
that  the  driver  of  the  motor  vehicle  in  which  the  plaintiffs  were 
jiaHEcngera  was  operating  the  vehicle  in  violation  of  the  Motor 
Vehicles  Act,  providing  that  "no  person  shall,  for  hire,  pay  or  gain, 
drive  a  motor  vehicle  on  a  highway"  unless  licensed,  was  held  by 
a  majority  of  the  court  not  to  preclude  a  recovery  for  injuries 
caused  by  the  defendant's  negligence,  the  majority  refusing  to  sanc- 
tion the  Massachusetts  rule  holding  travelers  in  unlicensed  auto- 
mobiles to  be  trespassers  on  the  highway,  having  no  rights,  except 
to  be  protected  from  wilful  or  wanton  injurv. 

In  Kiely  v.  Ragaii  (1919)  93  Conn.  454,  106  Atl.  502,  it  was 
held  that  one  holding  an  operator's  license  did  not  become  an  un- 
licensed person  by  omitting  to  carry  his  operator's  license,  and  that 
such  omission  would  not  preclude  a  recovery  for  daniage  sustained 
in  a  collision. 

InSheay.Corbett  (1931)  97  Conn.  141, 115  Atl.  694,  where  one  li- 
censed under  the  laws  of  New  York  to  operate  an  automobile,  who  had 
not  opemted  a  car  in  Connecticut  for  over  thirty  days,  was  injured  in 
the  latter  state  by  a  collision  while  driving  the  car  of  a  friend,  which 
was  licensed  in  Connecticut,  it  was  held  that  he  was  not  precluded 
10  B.  R.  C. 
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from  recovery  for  a  personal  injury,  it  appearing  that  one  section  of 
the  Connecticut  motor  vehicle  act  provided  that  any  nonresident  over 
eighteen  who  had  complied  with  the  laws  of  the  state  within  which  he 
resided  relating  to  motor  velwctes  and  their  operation  might  operate 
such  motor  vehiele  upon  the  highways  of  the  state  for  a  period  not 
exceeding  thirty  days  in  any  year,  without  complying  with  the  provi- 
siona  of  the  act,  requiring  the  registration  of  motor  vehicles,  and 
that  a  nonresident  operating  a  motor  vehicle  for  more  than  thirty 
days  in  violating  of  the  section  should  te  fined,  and  that  another  sec- 
tion of  the  act  provided  that  no  recovery  should  be  had  in  the  courts 
of  the  state  by  the  owner  of  a  motor  vehicle  which  had  not  been  legal- 
ly registered  in  accordance  with  the  act  for  injury  to  person  or  prop- 
erty received  by  reason  of  the  operation  of  such  motor  vehicle  upon 
any  public  highway  unless  it  was  the  property  of  a  nonreaident,  and 
within  the  section  above  set  out,  and  that  no  recovery  should  be  had 
if  such  motor  vehicle  was  legally  registered  but  was  being  operated 
by  an  unlicensed  person  in  violation  of  the  act.  The  court  here  refused 
to  adopt  the  defendant's  contention  that  as  the  operator  was  driv- 
ing a  ear  with  a  Connecticut  registration  the  statute  denied  hira  the 
protection  of  his  New  York  license  certificate;  that  the  nonresident 
provision  must,  both  as  to  license  and  car  registration,  be  coincident 
and  corelated  in  their  elfec-t,  and  that,  assuming  the  thirty-day  limita- 
tion not  1o  have  been  exceeded  in  either  case  a  New  York  car  could 
uot  have  been  operated  by  a  Connecticut  licensee  nor  a  Connecticut 
car  by  a  New  York  licensee.  The  court  said :  "We  think  tliis  narrow 
coDStmction  is  not  warranted  by  the  language  or  the  manifest  pur- 
pose of  the  act,  and  that  such  construction  materially  limits  the  com- 
ity character  of  the  statute.  There  is  no  connection  between  the 
license  to  operate  and  the  registration  of  the  car.  Probably  in  a 
great  majority  of  cases  the  operator  is  not  the  owner  of  the  car  he  is 
operating.  An  operator's  license  is  purely  a  personal  privilege,  non- 
transferable and  granted  by  the  state  on  account  of  fitness.  Prince 
T.  Case  (1834)  10  Conn.  375,  27  Am.  Dec.  675;  Berry,  Automobiles, 
3d  ed.  §§  100  and  260.  The  registration  certificate  is  for  the  purpose 
of  identification  and  revenue.  Operator  and  owner,  while  they  may, 
of  course,  be  the  same  person,  are  treated  in  the  motor  vehicle  laws  as 
entirely  unrelated.  The  license  is  independent  of  ownership,  and  in 
no  way  counts  on  ownership,  and  registration  by  an  owner  is  cc{ually 
independent  of  the  question  of  the'license  to  operate,  and  contains  no 
reference  to  operation,  and  our  statute  so  considers  and  treats  them. 
The  only  color  for  the  contrary  claim  is  that  the  statute  (§  'i  I )  refers 
both  to  license  and  registration.  It  is  the  case  of  a  single  condensed 
statute  relating  to  two  distinct  subjects  of  regulation,  entirely  sepa- 
rate in  their  purpose,  neither  one  in  any  sense  dependent  upon  thft 
other,  and  the  provisions  are  quite  disjunctive  in  their  character,  only 
10  B.  R.  C. 
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brought  together  for  brevity  of  treatment.  The  rci^uirement  is  not 
a  joint  requirement  of  a  combination  of  the  two  subjects  which  would 
manifestly,  in  most  cases,  be  impracticable,  but  it  is  that,  in  the  case 
of  a  nonresident  operator,  he  shall  have  complied  with  the  law  of  his 
state,  and  that,  in  the  case  of  the  car,  the  owner  shaU  have  complied 
with  the  law  of  registration  in  the  state  where  the  car  is  owned.  We 
oannot  see  why,  for  instance,  a  properly  licensed  New  York  operator 
cannot,  under  our  statute,  operate  a  properly  registered  New  Jersey 
car  in  Connecticut  for  the  limited  period  allowed.  The  statute  says 
that  'any  nonresident  over  eighteen  years  of  age,  who  has  complied 
with  the  laws  of  the  state  within  which  he  resides  relating  to  motor 
vehicles  and  the  operation  thereof,'  may  operate  in  the  state,  etc.  In 
order  to  accomplish  its  purpose  to  any  beneficinl  extent,  this  language 
must  be  construed  as  meaning  that  any  nonresident  operator  and  any 
nonresident  owner  must  have  complied,  as  respects  operation  and 
ownership  respectively,  with  the  laws  of  the  state  where  the  operator 
or  car  may  be  located.  In  no  other  way  can  the  purpose  of  the  act  to 
require  that  nonresident  operators  and  cars  owned  by  nonresidents 
must  each  possess  the  proper  credentials  from  the  state  of  residence 
be  adequately  secured.  Sionski's- possession  of  a  New  York  operator's 
license  would,  under  the  statute,  exempt  him  from  taking  out  a  license 
in  the  state  of  Connecticut  for  the  thirty  days  named  in  this  statute, 
quite  irrespective  of  whether  he  owned  a  car  or  not,  and  so  the  own- 
er's registration  would  likewise  exempt  him  for  the  same  period  from 
taking  out  a  Connecticut  registration  card,  whether  he  were  the 
operatof  or  not.  In  effect  Slonski  was,  at  the  time  named,  entitled  to 
the  rights  and  privileges  of  a  Connecticut  licensed  operator,  not  in 
any  way  limited  or  conditioned  upon  the  registration  of  the  car  which 
he  might  be  driving." 

But  it  was  held  in  the  above  case  that  independently  of  whether  the 
driver  was  to  be  considered  as  protected  by  his  New  York  license  or 
not  he  was  not  deprived  of  his  right  to  recover  for  a  negligent  injury, 
the  court  ."tating  that  the  statute  merely  prorided  for  a  penalty  for  a 
failure  to  take  out  a  license  and  did  not  otherwise  punish  an  operator, 
and  pointed  out  that  the  original  statute,  which  provided  that  no  re- 
covery should  be  had  in  "the  courts  of  the  state  by  the  owner  or 
operator,  or  any  passenger  of  a  motor  vehicle  which  had  not  been  !«•• 
gaily  registered,  had  been  amended  by  striking  out  the  words  "or 
opnrntor  or  passenger." 

And  in  the  Shea  Case  it  was  held  that  although  the  driver  of  the 
car  had  not  obtained  a  license  under  the  Connecticut  Act  that  the 
owner  of  the  car  was  nevertheless  entitled  to  recover  for  the  damage  to 
his  car,  since  the  provision  as  to  nonresidents  expressly  excluded  the 
driver  from  the  operation  of  the  general  provision  requiring  operators 
to  obtain  liccn.'^es,  and  the  car  was  therefore  not  being  operated  in 
violation  of  the  motor  vehicle  law.  J.  T.  W, 
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McGUIKE  iPlainiiff),  Appellant, 
and 
THE  UNION  STEAMSHIP  COMPANY  OF  NEW  ZEA- 
LAND (Defendani),  EesponderU. 

(27  CI*  E.  (Austr.)  670.) 

OX  APPEAL  FBOII  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES 

TForhmen'a  eompenaaUon  —  Aceident  —  Chill  contracMd  tnhUe  uxtrfc- 
tng  in  exposed  place — Benulttng  UlneM. 

Injurj  sustained  b^  &  wincfaman  in  consequence  of  a  chill  contracted 
while  operating  an  electric  winch  oa  a  ship's  deck,  in  the  open,  on  an 
ordinary  winter's  night,  while  working  a  twenty-four  hour  shift,  as  a 
result  of  which  ho  developed  pneumonia,  which,  in  cunHequence  of  an  in- 
jury to  his  elbow  about  ei^teen  months  before,  so  affected  bia  arm  as 
to  incapacitate  him  from  work, — is  an  injury  by  accident  within  the 
meaning  of  the  Workmen's  Compensation  Act,  the  occurrence  being  uncx- 

De^islon  of  the  Supreme  Court  of  New  South  Wales;  Uagaire  v 
f7«>ton  SleiuMhip  Co.  of  A'eu>  Zealand,  10  N.  S.  \V.  St.  Rep.  279,  re- 

{June  14,  1920.)  ' 

Appeal  from  the  Supreme  Court  of  New  South  Walea. 

A  claim  having  been  made  by  Aloxandor  McGuire  against  the 
Union  Steamship  Company  of  New  Zealand,  Ltd.,  under  the 
Workmen's  Compensation  Act  1016  (N.S.W.),  for  compensation 
for  personal  injury  by  accident  arising  out  of  and  in  the  courec  o£ 
bia  employment  by  the  company,  and  a  question  having  arisen  aa 
to  the  liability  of  the  company  to  pay  compensation  under  the  act 
in  respect  of  l^e  alleged  injury,  an  arbitration  took  place  before  a 
district  court  judge  for  the  settlement  of  the  question.  At  the 
hearing  it  was  admitted  by  the  company  that  ilcGiiire's  wages 
were  31.  15«.  a  week,  and  that  ho  was  then  totally  incapacitated. 
The  district  court  judge,  having  heard  evidence,  made  an  award 
in  favor  of  the  company ;  and  his  findings  of  fact  and  the  reasons 
for  his  award  are  set  out  in  the  judgment  of  Knox,  C.J.,  here- 
under. From  the  decision  of  the  district  court  judge,  MeGuire 
appealed  to  the  Supreme  Court,  and  the  full  court  by  a.  majority 
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(SI;  and  Owen,  JJ.,  Ferguson,  J.,  disaenting)  dismiseed  the  ap- 
peal. Maguire  v.  Union  Sieamskip  Co.  of  New  Zealand,  19  N. 
S.  W.  St.  Rep.  279. 

From  the  decision  of  the  full  court  McGtiire  DOW,  hj  special 
leave,  appealed  to  the  High  Court. 

Monahan,  for  the  appellant. 

Broomfield,  K.C.,  and  Halse  Rogers,  for  the  respondent. 

[During  argument  the  following  authorities  were  referred  to : 
Fe:don  V.  /.  ThoHey  &  Co.  [1903]  A.O.  443,  72  L.  J.  K.  B.  N. 
S.  787,  52  Week.  Eep.  81,  89  L.  T.  N.  S.  314,  19  Times  L.  H. 
G84;  Clocer,  Clayton  &  Co.  y.  [672]  Hvghes  [1910]  A.  O.  242, 
79  I..  J.  K.  15.  N.  S.  470,  102  L.  T.  W.  S.  340,  26  Times  L.  R. 
3.59,  ,-.4  Sol.  Jo.  375,  3  E.  W.  C.  C.  276,  47  Scot.  1.  E.  885; 

(Ihsrjow  Coal  Co.  v.  WeU  [1916]  2  A.  0.  1,  pott,  ,  85 

T..  J.  P.  C.  N.  S.  130,  114  I,.  T.  N.  S.  809,  32  Times  1.  R  35fl, 
60  Sol.  Jo.  336,  9  B.  W.  C.  0.  371,  [1916]  S.  C.  141,  53  Scot. 
t.  E.  311;  ll'omer  v.  Conchman  [1911]  1  K.  E.  351,  at  p. 
.■150,  80  L.  J.  K.  B.  K  S.  526,  103  L.  T,  N.  S.  698,  27  Times 
I,.  E.  121,  53  Sol.  Jo.  107,  4  B.  W.  C.  0.  32,  1  N.  0.  C.  A.  51 ; 
'Trim  Joint  District  School  Board  of  Management  v.  Kelty 
[1914]  A.  C.  667,  at  p.  674,  83  L.  J.  P.  0.  N.  S.  220,  111  L.  T. 
N.  S.  305,  30  Times  L.  E.  452,  58  Sol.  Jo.  493,  7  B.  W.  C.  C. 
274,  48  Ir.  L.  T.  141,  Ann.  Cas.  1915A,  104;  Briniom  TM.  y. 
Tnmy  [1905]  A.  C.  230,  74  L.  J.  K.  B.  N.  S.  474,  53  Week. 
Rep.  641,  92  I..  T.  N.  S.  578,  21  Times  L.  E  444,  2  Ann.  Cas. 
137 ;  /noes  t.  Kynocl  [1919]  A.  C.  705,  9  B.  K.  C.  478,  88  L.  J. 
P.  C.  N.  S.  85,  121  1.  T.  N.  S.  39,  35  Times  L.  E.  392,  63  Sol. 
Jo.  444,  12  B.  W.  C.  C.  78,  56  Scot.  L.  E.  345 ;  Ismay,  Imrie  i 
Co.  V.  Williamson  [1908]  A.  C.  437,  77  L.  J.  P.  C.  N.  S.  107,  99 
L.  T.  N.  S.  595,  24  Times  1.  E  881,  52  Sol.  Jo.  713 ;  Sheerin  v. 
Clayton  &  Co.  [1910]  2  Ir.  E  105,  44  Ir.  L.  T.  23,  3  B.  W.  0. 
C.  583 ;  Maskery  v.  Lancashire  Shipping  Co.  (1914)  7  B.  W.  C. 
C.  428 ;  Morgan  v.  Owners  of  the  Zenaida  (1909)  2  B.  W.  O.  C. 
19,  25  Times  L.  E  446;  McMillan  v.  Singer  Sewing  Machine 
Co.  (1913)  6  B.  W.  C.  C.  345,  60  Scot.  L.  R.  220;  Sluart  v, 
Chrisicharch  Tramway  Board  17  K  Z.  Gaz.  L.  R  391;  Pyper 
V.  Manchester  Liners  Lid  [1916]  2  K.  B.  691,  85  L.  J.  K.  B.  N. 
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S.  1459,  115  L.  T.  N.  S.  406,  32  Times  L.  R.  723,  60  SoL  Jo. 
706,  9  B.W.  C.  C.  580;  Eke  v.  HaH-Dyke  [1910]  2  K.  B.  677, 
80  L.  J.  K.  B.  N.  S.  90, 103  L.  T.  N.  S.  174,  26  Times  L.  E.  613, 
3  B.  W.  C.  C.  482,  3  N.  0.  C.  A.  230;  Lyons  v.  WqodiUe  Goal 
and  Coke  Co.  [1917]  W.  N.  151,  86  L.  J.  K.  B.  N.  8.  187,  117 
L.  T.  N.  S.  65,  10  B.  W.  C.  0.  416,  61  Sol.  Jo.  400;  Brodericle 
V.  London  County  Council  [1908]  2  K.  B.  807,  77  L.  J.  K  B. 
K.  S.  1127,  99  L.  T.  N.  S.  569,  24  Times  L.  K.  822,  15  Ann. 
Caa.  885;  Mariin  v.  Manchester  Corporaiion  [1912]  W.  N. 
105,  28  Times  L.  R.  344,  106  L.  T.  N.  S.  741,  76  J.  P.  251,  5 

B.  W.  C.  C.  269 ;  Dennis  v.  A.  J.  White  (g  Co.  [1917]  A.  C.  479, 
at  pp.  483,  492,  86  L.  J.  K.  B.  N.  S.  1074,  116  L.  T.  N.  S.  774, 
33  Times  L.  K.  434,  61  Sol.  Jo.  658,  10  B.  W.  0.  0.  280,  Ann. 
Caa.  1917E,  325,  15  N.  0.  C.  A.  294;  Alloa  Coal  Co.  v.  Drylit 
tl913]  S.  0.  549,  6  B.  W.  C.  0.  898,  50  Scot.  L.  R.  350,  4  N. 

C.  C.  A.  899;  Coyle  v.  Jdhn  Wataon  Ltd.  [1915]  A.  C.  1, 
[1914]  W.  N.  195,  83  L.  J.  P.  C.  N.  S.  307,  111  L.  T.  K.  S. 
347,  30  Times  L.  E.  501,  58  Sol.  Jo.  633,  7  B.  W.  0.  0. 
259,  [1914]  S.  0.  44,  61  Scot  L.  E.  492.] 

Cur.  adv.  vidt. 

Ihe  following  jtidgmente  were  read : — 


Knox,  C.J. :  The  appellant  claimed  from  the  respondent  com- 
pensation under  %  5  (1)  of  the  Workmen's  Compensation  Aot 
1916,  which  reproduces  §  1  (1)  of  the  Imperial  Act,  6  Edw.  VII. 
chap.  58.  The  claim,  being  disputed,  came  before  Scholes,  CO.  J., 
whose  findings,  so  far  as  they  are  material  to  the  question  raised 
bj  this  appeal,  are  as  follows: — "(a)  The  workman,  who  was  in 
his  usual  good  health  and  who  was  a  winchman,  commenced  a 
twenty-fonr  hours'  shift  at  an  electric  winch  at  8  a.  m.  on  the 
morning  of  l7th  July  last,  and  worked  with  the  usual  breaks  till 
0.30  A.  M.  on  18th  July.  (6)  The  night  of  the  l7th-18th  was  cold 
with  a  very  light  breeze,  almost  still,  (c)  The  deck  and  the  winch 
at  which  the  workman  worked  were  uncovered,  (d)  The  long 
shift  was  not  an  unusual  task  for  a  man  in  that  employment.  («) 
At  6.S0  A.  u.  on  the  18th  the  workman  had  an  attack  of  'cold  shiv 
10  B.  R.  O. 
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ers,'  and  he  went  home  and  to  bed.  (/)  On  the  19th  his  medical 
adviser  eeut  him  to  the  [673]  hoepital,  and  (liagnosed  definite 
linenmonia.  {g)  The  workman  had,  some  eighteen  months  previ- 
ously, sufferpd  an  injury  to  his  elbow;  tiie  pneumonic  organimu 
attacked  that  injured  spot,  an  operation  upon  the  elbow  was  per- 
formed, and  his  arm  is  now  so  useless  as  to  render  the  workman 
for  the  present  totally  incapacitated  from  work."  The  learned 
district  court  judge,  having  stated  his  findings,  then  said:  "The 
question  is  whetlier  or  not  on  these  facta  'personal  injury  by  acci- 
dent arising  out  of  and  in  the  course  of  the  employment'  was 
caused  to  this  workman.  I  imagine  that  it  wilt  be  conceded  that 
personal  inj  ury  arising  out  of  and  in  the  course  of  the  employmenf 
was  cansod  to  the  workman.  The  personal  injury  must  by  virtue 
of  the  statute  be  'by  accident.'  This  workman,  working  a  long 
shift  through  the  night  in  an  exposed  place,  contracted  a  chill 
which  developed  into  pneumonia,  and  he  is  incapacitated.  Is 
this  'injury  by  accident*'  In  190.1,  in  Br'mions  Lid.  v.  Turrcij 
[1905]  A.C.,  at  p.  230,  3  Ann.  Caa.  137.  Lord  Robertson  siiid: 
'Colloquially,  and  accurately,  we  say  that  yo-and-So  accidentally 
caught  cold  or  any  other  disease,  and  yet  no  one  would  think  of  - 
saying  that  he  had  met  with  an  accident.'  In  Eke  v,  llart-Dijle 
[1910]  2  K.B.  677,  80  L.  J.  K.  B.  N.  S.  90,  103  L.  T.  X.  S. 
174,  26  Times  L.  R.  613,  3  B.  \V.  C.  0.  482,  3  X.  0.  C.  A.  230, 
Lord  Justice  Kennedy  rejects  the  suggestion  that  a  man  catchiu!! 
cold  had  met  with  an  accident.  In  1912,  in  the  case  of  McMilhin 
V.  Singer  Sewing  Co.  (1913)  6  B.  W.  C.  0.  34r>.  .50  Scot.  L.  11. 
220,  [1013]  S.  C.  575,  it  was  held  not  to  he  'personal  injury  by 
accident'  when  a  canvasser,  hurrying  to  got  his  work  d(me  in  time, 
contracted  a  chill  which  developed  into  pleurisy,  I  think  this  casu 
is  distinguishable  from  the  case  of  AUoa  Coal  Co.  v.  Dri/flr 
[1913]  S.  C.  549,  6  B.  W.  C.  C.  393,  50  Scot.  L.  R.  3.-.0,  4  X.  C. 
C.  A.  899,  in  that  there  the  'personal  injury'  was  directly  trace- 
able  to  the  'accident'  of  the  p»imp  being  defective  causing  an  over- 
flow of  cold  water.  In  my  opinion  the  personal  injury  claimed 
for  in  this  arbitration  is  not  'by  accident,"  and,  therefore,  I  umke 
an  award  in  favor  of  the  respondent." 

The  only  question  raised  by  this  appeal  is  whether  the  appel- 
lant suffered  "injury  by  accident"'  within  the  meaning  of  the 
10  n.  R.  o. 
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section  above  referred  to.  An  examinatioD  of  the  authorities  cited 
iu  the  course  of  the  argument  leads  me  to  the  coudusion  that  it 
must  now  be  taken  as  settled  by  a  long  series  of  decisions  that  "in- 
jiirv  by  [574]  accident"  means  "accidental  injury,"  and  that  an 
injury  may  be  said  to  be  accidental  whenever  it  is  the  result  of 
an  unexpected  occurrence  or  of  the  unexpected  nature  of  the 
<ij:cration  of  an  occurrence  in  producing  the  injury.  Apart  from 
the  decision  of  the  House  of  Lords  in  Lyons  v.  M'oodilee  Coal  and 
Coke  Co.  (1917)  10  B.  ff.  C.  C.  416,  117  L.  T.  N.  S.  65,  which 
was  pressed  on  us  by  counsel  for  the  respondent,  I  should  feel  no 
difficulty  in  coming  to  the  conclusion  that  the  learned  district 
court  judge  was  in  error  in  holding,  as  it  appears  to  me  he  did 
hold,  that  he  was  precluded  in  law  from  deciding  that  the  injury 
sustained  by  the  appellant  was  an  "injury  by  accident."  The 
facts  of  that  case  are  thus  stated  in  the  headnote  to  the  report  in 
liutterworth's  Workmen's  Compensation  Cases,  10  B.  W.  C.  C, 
416:  "A  bruaher,  having  finished  his  night's  work,  went  to  the 
pit  shaft  to  be  taken  to  the  surface,  just  at  the  time  when  the  daily 
statutory  inspection  of  the  shaft  was  beginning.  Usually  the  in- 
spection took  about  half  an  hour,  but  that  morning,  owing  to  a 
break-down  of  the>bell  wire,  it  took  over  an  hour.  During  all  that 
time  the  workman  was  standing  about  and  caught  a  chill  which 
developed  into  pneumonia,  from  which  he  died.  There  was  no 
stated  time  for  hrushers  on  the  night  shift  to  leave  off  work,  and, 
except  during  the  inspection  of  the  shaft,  they  were  at  once  sent 
to  the  surface.  The  arbitrator  found  that,  although  the  cause  of 
the  man's  death  arose  out  of  and  in  the  course  of  his  employment, 
nevertheless  it  was  not  due  to  an  'accident.'  The  time  when  the 
daily  inspection  of  the  shaft  took  place  was  known  to  the  work- 
man, and  he  had  chosen  to  break  off  work  just  a,t  the  time  when 
the  inspection  was  taking  place,  and  the  unusual  delay  caused  by 
the  breaking  of  the  bell  wire  was  too  remote  a  cause  for  the  delay 
to  complete  the  chain  of  causation.  He,  therefore,  made  his  award 
in  favor  of  the  respondents."  On  these  facts  the  arbitrator  found 
that  the  death  of  the  claimant  was  not  due  to  an  accident  arising 
out  of  and  in  the  course  of  his  employment.  ]t  appears  from  the 
report  in  the  Law  Times,  117  L.  T.  X.  S.  at  p.  Ofi,  that  counsel  for 
the  claimant  put  his  case  thus :    "The  break -down  of  the  bell  wire, 
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the  consequent  unusual  delaj,  and  the  resultant  prolonged  expos- 
ure causing  chill,  upon  which  pneumonia  and  death  supervened, 
caused  an  [575]  unbroken  chain  of  causation.  But,  assuming 
that  the  break-down  was  not  in  the  sense  of  the  act'the  accident 
which  caused  the  injury,  at  any  rate  the  unusual  delay  must  be  re- 
garded as  the  accident.  Alternatively,  the  accident  was  the  mis- 
calculated effect  of  the  prolonged  exposure  to  the  draught. 
Avowedly  the  arbitrator  placed  tliis  case  in  the  category  of  which 
McLuchie  v.  John  Waison  Ltd.  [1913]  S.  C.  975,  6  B.  W.  O.  C. 
850,  50  Scot.  L.  K.  770,  is  an  example.  But  it  is  distinguishabla 
from  that  case  on  every  material  particular."  In  delivering  judg- 
ment Lord  Lorebum,  L.C.,  said  that  he  could  not  say  that  tiiere 
was  no  evidence  which  would  reasonably  warrant  the  conclusion  at 
which  the  arbitrator  had  arrived,  and  Lord  Shaw  added  that, 
looking  on  the  case  in  its  entirety,  he  saw  no  reason  to  surest  to 
his  mind  that  the  learned  sheriff  did  not  come  to  a  correct  finding. 

I  cannot  find  any  aubstflntial  distinction  between  the  facts  of 
that  case  and  the  facts  of  the  case  now  under  consideration.  In 
each  case  the  workman  caught  a  chill  which  developed  into  pueu- 
monia,  in  each  case  the  chill  was  caused  by  prolonged  exposure 
during  the  employment  of  the  workman,  and  in  each  case  the  arbi- 
trator found  that  the  injury  arose  out  of  and  in  the  course  of  the 
employment.  It  appears  to  me  that^  if  this  appeal  had  come  be- 
fore the  same  tribunal  which  decided  that  case,  the  decision  would 
have  been  the  same,  viz.,  that  the  arbitrator  having  found  that  the 
injury  was  not  an  "injury  by  accident"  his  decision  must  stand. 
It  is  true  that  in  the  present  case  the  learned  district  court  judge 
apparently  thought  that  he  was  precluded  by  decisions  binding  on 
him  from  holding  that  the  injury  was  an  injury  by  accident,  and 
that  in  Lyons's  Case,  supra,  the  arbitrator  appears  to  have  found 
as  a  fact  that  the  injury  was  not  caused  by  accident,  but  it  seems 
to  me  to  follow  from  the  decision  in  that  case  that  in  the  present 
ease  it  was  open  to  the  learned  district  court  judge  to  find  as  a 
fact  that  the  injury  was  not  caused  by  accident. 

I  find  myself  unable  to  reconcile  the  decision  in  Lyon^a  Case 
with  what  I  regard  as  the  settled  rule,  that  injury  by  accident 
means  neither  more  nor  less  than  accidental  injury  as  defined 
above.     Under  these  circumstances  I  think  I  am  bound  to  be 
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guided  by  what  I  believe  to  be  the  settled  rule  to  be  deduced  from 
a  long  series  of  [576]  decisions,  rather  than  to  treat  the  decision 
in  Lyona's  Case  as  governing  this  case.  I  am  therefore  of  opinion 
that  the  learned  district  court  judge  was  in  error  in  deciding  that 
it  was  not  open  to  him  to  hold  on  the  facts  of  this  case  thaf  the 
injury  sustained  was  injury  by  accident  within  the  meaning  of 
the  act^  As  I  read  the  decision  of  the  learned  district  court  judgo 
it  appears  to  me  that  he  did  not  apply  his  mind  to  the  determina- 
tion of  the  question  whether  the  injury  was  in  fact  accidental 
within  the  meaning  attributed  to  that  word  by  the  House  of  Lords 
in  Fenion  v.  /.  Thorley  £  Co.  [1903]  A.  C.  443,  72  L.  J.  K.  B, 
N.  S.  787,  52  Week,  Ecp.  81,  89  L.  T.  N.  S.  314,  19  Times  L.  R. 
684,  as  explained  by  I-ord  Macnagbten  in  Clover,  Clayton  &  Co. 
V.  Hughes  [1910]  A.  C.  at  pp.  247,  248,  79  L.  J.  K.  B.  N.  S. 
470,  102  L.  T.  K  S.  340,  26  Times  L.  E.  359,  54  Sol.  Jo.  375,  3 
B.  W.  C.  C.  275,  47  Scot  L.  K.  885. 

The  question  whether  the  injury  sustained  was  accidental  is  a 
question  of  fact,  and  in  the  view  I  take  it  was  the  duty  of  the 
learned  district  court  judge  to  decide  this  question,  and  he  has 
not  done  so.  I  cannot  satisfy  myself  from  (he  findings  of  the 
learned  district  court  judge  that  he  would  certainly  have  decided 
as  a  fact  that  the  injury  was  accidental,  if  he  had  felt  that  lie  was 
at  liberty  to  do  so,  nor  do  I  think  that  upon  the  facts  found  by 
him  it  wonld  not  be  open  to  him  to  find  as  a  fact  that  the  injury 
was  not  accidental. 

Under  these  circumstances  I  think  the  proper  course  for  this 
court  to  adopt  Is  to  remit  the  matter  to  the  district  court  judge 
in  order  that  he  may  decide  as  a  fact  whether  the  injury  was  or 
was  not  accidental.  "  "~ 

Isaacs  and  Rich,  JJ.  (read  by  Isaacs,  J.).  The  question  wc 
have  to  determine  is  whether,  on  the  facts  found  by  the  dis- 
trict court  judge,  the  personal  injury  sustained  by  the  appellpiit 
was  an  "Jaijury  by  accident"  williin  the  meaning  of  the  Work- 
men's Compensation  Act  1916  of  Xew  South  Wales, 

That  act  is,  for  present  purposes,  identical  with  the  English  Act 
of  190G.  Local  adaptations  leave  unaffected  the  particular  provi- 
sions we  have  to  construe  and  apply.    Its  genesis  is  practically 
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identical.  Englisli  decisions  arc,  tlierefore,  in  point.  Many  of 
tbein  are  discordant,  and  some  are  irreconcilable  even  where  not 
expressly  overruled.  It  cannot  be  said^  that  the  enactment  is  un- 
ambiguous ;  the  prolonged  and  strenuous  argument  we  have  had, 
[577]  notwithstanding  the  House  of  Lords'  cases,  is  convincing 
proof  of  that.  The  argument  covered  a  wide  field.  It  investi- 
gated the  inherent  meaning  of  the  word  "accident,"  its  meaning  in 
its  setting  in  this  act,  apart  from  the  decisions ;  it  questioned  the 
real  meaning  of  the  House  of  Lords'  decisions,  with  special  refer- 
ence to  Lord  Macnaghten's  classical  exposition  in  Fenton  v,  /. 
Thorley  £  Co.  [1903]  A.  C.  443,  72  1.  J.  K.  B.  N.  S.  787,  52 
Week.  Rep.  81,  89  L.  T.  K.  S.  314,  19  Times  L.  R.  684;  it  gave 
special  prominence  to  the  case  of  Lyons  v,  W'oodilee  &c.  Co.,  par- 
ticularly as  reported  in  the  Law  Times  (1917)  117  L.  T.  X.  S. 
6o,  as  indicating  a  limit  to  the  generality  of  Lord  Macnaghten's 
expressions  in  Fenton's  Case,  even  if  his  words  were  otherwise  to 
be  read  as  broadly  as  they  primarily  suggest.  It  is  therefore  clear 
that  the  case  is  a  very  important  one,  and  will  guide  future  deci- 
sions in  Australia. 

The  learned  district  court  judge  (Judge  Scholes)  found  the 
facts  very  fully  and  distinctly,  but  held — apparently  on  his  read- 
ing of  three  decisions  quoted  by  him — that  the  facts  so  found  did 
not  in  law  amount  to  "injury  by  accident"  within  the  meaning  of 
the  act.  In  "other  words,  he  arrived  at  his  final  conclusion  upon 
his  construction  of  the  act.  On  appeal  the  Supreme  Court  of  New 
South  Wales,  by  a.majority,  upheld  tiiat  construction — Ferguson, 
J.,  dissenting.  Sly,  J.,  was  of  opinion  that  as  there  was  nothing 
abnormal  in  the  employment  or  the  event  causing  the  chill,  the 
injury  was  not  "hy  accident."  Owen,  J.,  seems  to  have  rested  his 
decision  on  the  same  ground,  holding  that  as  a  matter  of  law, 
where  a  workman  of  normal  health  was  working  in  an  exposed 
position  and  running  the  risk  of  catching  a  chill,  it  could  not  bo 
said  in  case  be  did  catch  a  chill  that  tbei-e  was  any  untoward  event 
which  resulted  in  the  injury.  Ferguson,  J.,  held  that  abnormality 
of  conditions  is  immaterial  on  the  question  of  "accident,"  and  that 
the  real  question  was  whether  the  mishap  of  contracting  the  chill 
was  unexpected  and,  perhaps,  sudden, — provided,  of  course,  that 
it  arose  out  of  and  in  the  course  of  the  employment.    The  author- 
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itiea  were  fully  cited,  aad  it  ia  our  duty  to  consider  which  eon- 
structioD  is  correct. 

We  think  it  is  correct  to  say  that  the  present  case  carries  not  the 
interpretation,  but  the  application,  of  the  law  further  than  any  of 
the  reported  decisions,  unless  we  except  Sheerin  v.  Clayton  &  Co. 
[1910]  2  Ir.  R.  105,  44  Ir.  L.  T.  23,  3  E.  W.  C.  C.  383, 
1 578]  and  consequently  we  think  it  all  the  more  desiraUe  that 
our  reasons  for  the  conclusion  at  which  we  arrive  should  be  explic- 
itly stated.  It  seems  to  us  that  in  the  circumstances  it  will  be 
more  satisfactory  if,  in  determining  the  construction  of  the  act, 
regard  is  had  to  three  great  factors  which  are  always  legitimate 
consideratious  where  there  is  an  admitted  or  alleged  ambiguity  in 
an  enactment.  One  ia  the  fabric  of  the  law — common  law  and 
statute  law — that  lies  behind' it,  and  wbiob  it  was  intended  to 
modify  or  supplant;  the  next  is  its  history;  and  the  third  is  the 
broad  character  of  the  enactment  itself,  read  and  considered  as  a 
whole.  The  first  factor  points  to  the  evils  intended  to  be  met ;  the 
second  is  a  guide  to  the  interpretation  of  the  terms  adopted  by  the 
Legislature,  and  the  third  materially  aids  by  the  context  in  tlie 
construction  of  any  particular  part. 

First,  with  regard  to  the  law.  Until  1837  the  obligatioD  of  an 
employer  in  respect  of  the  safety  of  his  employees  had  not  re- 
ceived any  judicial  standard.  In  that  year  Priestley  v.  Fowler,  3 
Mees.  &  W.  1,  150  Eng.  Keprint,  1030,  Murph.  &H.  305,  7  L.  J. 
Exeh.  N.  S.  42,  1  Jur.  987,  19  Eng.  Kul.  Cas.  102,  laid  down,  or 
has  been  supposed  to  lay  down,  the  principle  that  apart  from 
special  contract  or  negligence  of  the  employer  himself,  personal 
or  imputable,  an  employee  (unlike  a  stranger)  had  no  claim  upon 
Lim  for  injuries  sustained  in  his  service,  even  though  they  arose 
through  the  negligence  of  another  employee  selected  by  the  em- 
ployer if  he  was  engaged  in  the  same  common  service.  This  was 
followed  in  several  cases,  including  the  BartonshiU  Coal  Co.  Cases 
in  the  House  of  Lords,  8  Macq.  H.  L.  Caa.  266-315,  4  Jur.  N.  S. 
767,  6  Week.  Rep.  664,  19  Eng.  Rul.  Cas.  107,  in  1858.  There 
reference  was  made  by  I^rd  Cranworth,  3  !Mac<].  K.  L.  Cas.  at  p. 
297,  to  the  celebrated  judgment  of  Shaw,  C.J.,  in  Farwell  v.  Bos- 
ton and  Worcester  Railroad  Corporation.  4  Met.  49,  38  Am.  Dec. 
839,  5  Am.  N^.  Caa.  407,  in  1842.  -  Lord  Cranworth  recognized 
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that  judgment  as  expressing  the  English  common  law.  See  also 
Palles,  C.B.,  in  Waidron  v.  Jwiior  Army  and  A'oty  Storeti 
(1010)  2  It.  B.  381,  at  p.  384.  In  Farwell's  Case  there  is  a 
passage  which  contains  the  initial  doctrine  of  the  law  we  are  con- 
siderijig.  Shaw,  0.  J.,  speaking  of  the  employee's  contract  of  serv- 
ice, said,  3  Macq.  H.  L.  Cae.  at  p.  319 ;  "It  was  a  voluntary  tm- 
dertaking  on  his  part,  with  a  full  knowledge  of  the  risks  incident 
to  the  employment;  and  the  loss  was  sustained  by  means  of  an  or- 
dinary casualty,  caused  [679]  bj  the  negligence  of  another  serv- 
ant of  the  company.  Under  these  circumstances,  the  loss  must  be 
deemed  to  be  the  resut  of  a  pure  accident,  like  those  to  which  all 
men,  in  all  employments  and  at  all  times,  are  more  or  less  exposed ; 
and  like  similar  losses  from  acoidentai  causes,  it  must  rest  where 
it  first  fell,  unless  the  plaintiff  has  a  remedy  against  the  pei-son 
actually  in  default,  of  which  we  give  no  opinion."  Coldrick  v. 
Partridge,  Jones  &  Co.  [1910]  A.C.  17, 19  L.  J.  K.  B.  j\\  S.  173, 
101  L.  T.  N.  S.  835,  36  Times  L.  E.  164,  54  Sol.  Jo.  132, 47  Soot 
L.  a.  610,  is  a  very  modem  illustration.  It  is,  we  think,  of  the 
Hist  importance,  in  relation  to  the  matter  in  hand,  to  observe  that 
the  word  "accident"  in  the  passage  quoted  from  Farwell's  Case, 
supra,  does  not  refer  to  what  may  be  called  the  conci-ete  occur- 
rence itself,  which  was  the  cause  of  fhe  injury,  but  refers,  so  to 
speak,  to  the  abstract  quality  of  that  occurrence.  The  occurrence 
itself  was  treated  as  the  cause  of  the  injury,  but  "accident"  and 
"aceideaital"  are  used  as  attributives  of  the  occurrence.  The  same 
owurrence,  if  imputable  to  the  employer  himself,  would  have 
made  him  responsible,  but  its  accidental  nature,  its  quality  of 
'•pure  accident"  as  contradistinguished  from  the  employer's  neg- 
ligence, made  it  "a  risk  incident  to  the  employment,"  and  this  the 
employee  was  boimd  to  bear  etdirely.  We  emphasize  the  word 
••entirely."  The  passage  quoted,  which,  when  later  English  deci- 
sions are  examined,  ia,  through  the  repetition  of  the  words  by  Lord 
Ci-auworth,  the  source  of  at  least  one  expression  that  has  gained 
currency  in  our  law,  was  avowedly  based,  as  was  the  former  deci- 
Kion  of  Priestley  v.  Fowler,  supra,  on  what  judges  considered  rea- 
sons of  public  policy.  It  was  fcv  reasons  of  policy  and  expedt- 
cituy  as  tlioy  commended  th^nsclves  to  the  judicial  mind  in  1837 
and  1842  and  1868,  that  the  implication  of  contractunl  obligation 
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between  employer  and  employee  did  not  extend  to  include  the 
ordinary  maxim  Qui  facit  per  aliwm  facit  per  se. 

An  injury  occurring  throu^  the  negligence  of  a  fellow  servant 
was  therefore  treated,  as  regarded  an  injured  employee,  as  a  "pure 
accident,"  simply  because  it  was  deemed  to  arise  from  one  of  the 
incidental  risks  of  the  employment,  and  not  from  the  master's  neg- 
ligence. In  1880  this  was  altered  by  the  Employer's  Liability 
Act,  of  which  it  is  sudiciwit  here  to  say  that  its  main  effect  was  in 
[580]  certain  stated  circumstances  to  place  the  injured  employee 
in  the  position  of  a  stranger  and  to  exclude  the  defense  of  com- 
mon employment  (Thomas  v.  Qwirlerma.ine  L.  K.  (1887)  18  Q. 
B.  Div.  685,  at  p.  700,  56  L;  J.  Q.  B.  N.  S.  340,  57  L.  T.  N.  S. 
537,  35  Week.  Rep.  655,  61  J.  P.  516.  It  also  to  some  extent 
operated  in  favor  of  the  employer,  but  that  is  not  so  important 
here,  though  it  is  not  improbable  the  idea  was  carried  into  the  later 
act.  But  even  the  amelioration  of  the  workman's  position  cre- 
ated by  the  Employer's  Liability  Act  left  him  under  serious  prac- 
tical disabilities.  In  1889  an  instance  is  recorded.  In  Harris  r. 
Tirm  (1889)  5  Times  L.  B.  221,  a  workman  was  seriously  in- 
jured in  an  iron  rolling  mill.  He  sued  under  the  act,  and  obtained 
a  verdict  and  judgment.  On  appeal,  however,  the  judgment  was 
set  aside,  as  the  foreman,  whose  act  bad  caused  the  injury,  w^s  not 
n^ligent.  There  Lord  Coleridge,  O.J.,  who  apparently  thought 
the  case  a  very  hard  one,  used  the  word  "accident"  in  two  senses; 
first  as  the  concrete  occurrence,  and  next  in  the  phrase  ''a  pure  ac- 
cident," the  latter  being  identical  with  that  of  Shaw,  O.J.  Lind* 
ley,  L.J.,  in  the  Court  of  Appeal,  in  Smiih  v.  Baker  t&  Sons 
[1891]  A.C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467, 
40  Week.  Eep.  392,  55  J.  P.  660,  expressed  himself  in  the  latter 
bcuse  {"pure  accident  without  any  element  of  negligence").  Sea 
Lord  Watson's  judgment  in  that  case  [1891]  A.  C.  at  p.  349. 
Another  formidable  disability  manifested  itself  about  the  same 
time,  practically  started  by  the  judgment  of  Bowen,  L.J.,  in 
Thomas  v.  Quartermaine,  tlie  doctrine  of  Volenti  rum  fit  injuria. 
Jfo  doubt  the  House  of  Lords  in  Smith  v.  Baker  £  Sons  restricted 
the  application  of  thjt  doctrine,  but  they  affirmed  its  existence, 
and  reaffirmed  [1891]  A.  C.  at  p.  356,  the  principle  that  the  bur- 
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den  of  risking  incidental  dangers  of  the  employment  rested  on  the 
workman,  and  not  on  the  employer. 

Next,  as  to  the  history  of  the  meaaure.  The  pressure  of  the  dia- 
flhilities  o£  workmen  was  constantly  increasing.  The  adraucing 
complication  of  industry  in  many  occupations  vitally  altered  in 
practice  the  relative  positions  of  employer  and  workman.  In  eon- 
jiection  with  another  but  cognate  branch  of  the  law,  we  have  re- 
cently made  reference  to  this  change.  See  Federated  Municipal 
and  Shire  Council  Employees'  Union  of  Australia  v.  Melbourne 
Corporation  (1919)  26  C.  L.  R.  (Austr.)  508,  at  pp.  555,  556. 
We  also  there  referred  to  the  final  report  of  the  Royal  Commis- 
Eion  [S81]  to  be  found  in  the  Hoi\se  of  Commons  Papers  for 
1694,  vol.  XXXV.,  pp.  9  et  seq.  That  'Commission  took  evidence, 
not  merely  as  to  cansea  of  trade  disputes,  but  also  as  to  the  dis- 
Batisfaction  among  workmen  with  relation  to  the  obligations  of 
their  employers  for  their  safety  and  in  case  of  injury.  Some  of 
the  evidence  went  to  show  that  workmen's  or^nizations  existed 
for  insuring  the  members  against  risks  of  their  employment,  and 
that  in  some  cases  employera  contributed  to  the  accident  funds. 
Appendix  V.  of  the  Report  (pp.  550,  557)  is  headed  "Memoran- 
dum on  the  Evidence  Relating  to  Employers'  Liability."  Part 
I.  of  the  Appendix  is,  "What  the  law  is;"  and  Part  II.,  "How 
the  law  works."  The  stat^nent  of  existing  law  is  valuable  as 
evidencing  the  popular  meaning  of  the  word  "accident"  in  con- 
nection with  the  Bubject--matter,  because,  although  the  Commis- 
sion (the  representative  character  of  which  can,  to  some  extent, 
be  seen  at  p.  559  of  26  0.  L.  R.)  expressed  no  opinion  on  the  gen- 
eral policy,  they  united  in  adopting  the  Appendix,  The  im- 
perial Parliament  had  that  statement  before  it  when  shortly  after- 
wards it  legislated  on  the  subject.  After  stating  in  various  para- 
graphs the  general  law  as  to  actions  for  negligence,  the  Appendix 
proceeds,  in  par.  809,  to  refer  to  the  absence  of  the  employftr's  re- 
sponsibility at  common  law  for  his  workman's  negligence  where 
the  plaintifF  is  also  a  workman  in  the  same  employment  as  the 
negligent  workman.  In  par.  810  it  is  pointed  out  that  the  doc- 
trine of  common  employment  is  of  quite  recent  origin.  Then,  in 
par.  811,  this  is  stated :  "In  an  action  for  MegUgence,  brought  by 
a  workman  against  his  employer,  the  defenses,  therefore,  are — 
10  B.  R,  O. 
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(a)  no  u^Hgeoce,  bat  accident;  (6)  acquiescence;  (c)  contrib- 
utory negligence;  (d)  common  employment."  Par,  817  indi- 
cates the  hardships  on  workmen  notwithstanding  the  Employer's 
J^iability  Act.  In  1S96  a  Trade  Disputes  Act  (Conciliation  Act 
1806)  was  passed,  and  in  1897  the  first  English  M'orkmen's  Com- 
pensation Act  was  enacted.  The  act  was  limited  to  certain  em- 
ployments, extended  in  1900  t«  agriculture,  and  finally  in  1906 
(after  Fenton  v.  J.  Thorley  &  Go.  [1903]  A.  C.  443,  72  L.  J. 
K.  B.  N.  S.  787,  52  Week.  Kep.  81,  89  L.  T.  N.  S.  314, 19  Times 
L.  li.  864,  io  1903y  and  Brinions  Ltd.  v.  Turvey  [190S]  A.  C. 
230,  74  L.  J.  K.  B.  S".  S.  474,  53  Week.  Rep.  641,  92  L.  T.  N.  S. 
578,  21  Times  L.  R.  444,  2  Ann.  Cas.  137,  in  1905,  be  it  ob- 
served) the  enactment  was  extended,  generally  speaking,  to  all 
employments.  The  act,  as  originally  intituled,  referred  to  "Com- 
pensation to  workmen  for  [582]  accidental  injuries  suffered  in 
the  course  of  their  employment."-  In  the  1906  Act  the  word  "ac- 
cidental" is  omitted,  and  the  New  South  Wales  Act  follows  in 
this  respect  the  Act  of  1906.  That  represents  the  relevant  his- 
tory of  the  English  legislation,  and  in  Australia  the  materi^ 
elements  of  that  history  are  identical. 

The  third  factor  to  which  we  h^ve  alluded  is  the  broad  char- 
acter of  the  enactment.  Lord  Macnaghten  said  of  it,  in  Fenr 
ion's  Case  [1903]  A.  C.  at  p.  447:  "Parliament  is  making  a 
new  departure  in  the  interest  of  labor."  Of  the  character  of  that 
departure  there  can  be  no  question.  It  revolutionized  the  rela- 
tion of  the  employer  and  workman  in  the  industries  to  which  it 
applied.  It  reversed,  pro  tanto,  tJie  purely  arbitrary  notion  of 
public  policy  that  judges  had  formulated  and  acted  upon,  a  no- 
tion which  Neville,  J.,  has  severely  criticized  in  Uayward  v. 
Brury  Lane  Theatre  and  Moss'  Empires  [1917]  2  K.  B.  899,  at 
p.  915, 117  L.  T.  N.  S.  623,  33  Times  L.  R.  557,  61  Sol.  Jo.  665, 
143  L.  T.  Jo.  235.  It  was  a  distinct  step  in  that  process  of 
change  in  &e  position  of  industrialists  which  we  described  in 
tho  Mwiiciptd  Employees'  Case  (1919)  26  C.  L.  R.  (Austr.) 
at  p.  555,  as  from  "one  of  pure  contract  to  one  of  status."  It 
eliminated  fault  or  contract  as  the  basis  of  responsibility..  It  did 
not  give  "damages,"  but  a. limited  "compensation"  {Victor  Mills 
Ltd.  V.  ShaekUUm  [1912]  1  K.  B.  22,  81  L.  J.  K.  B.  N.  S.  34, 
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105  L.  T.  If.  S.  613,  5  B.  W.  C.  0.  30).  It  did  not  provide  for 
a  "litigation,"  but  an  "arbitration"  to  ascertain  the  facta  and 
BCttle  the  amount.  As  Farwell,  L.J.,  aaid  of  the  Act  of  18!>7  iu 
Darlington  v.  Eoscoe  &  Som  [1907]  l.K.  B.  219,  at  p.  230,  the 
obligation  of  the  employer  waa  "a  newly  imposed  Btatrtory  duty, 
— a  duty  which  ia  wholly  independent  of  any  wrongdoing  by  the 
party  to  be  charged,  but  is  made  by  statute  part  of  every  contract 
of  employment  to  which  the  act  applies;"  and  again:  "It  is  nei- 
ther tort  nor  contract,  but  8  statutory  duty."  Thia  view  is  %\\^ 
ported  by  the  very  recent  deciaion  of  the  Privy  Council  in  VtorU- 
men's  Comp&tmiion  Board  v.  Canadian  Pacific  Railway  Co. 
[1920]  A.  O.  184,  at  p.  191,  88  L.  J.  P.  C.  N.  S.  169,  [19191 
W.  C.  &  Ins.  Rep.  289,  121  L.  T.  N.  S.  662,  36  Times  L.  R.  3. 
Farwell,  L.J.,  also  quoted  Lord  Robertson,  in  an  earlier  case,  to 
ahow  that  the  proceedings  contemplated  by  the  act  are  not  pri- 
marily judicial  proceedings.  And  above  all  it  must  bo  borne  in 
mind  that,  while  it  eliminated  wrongdoing  in  any  form  as  t)ie 
basis  of  claim,  and  also  eliminated  the  defenses — if  such  an  ex- 
jiression  as  "defense"  ia  appropriate  to  such  a  proceeding 
[583]  — of  common  employment  and  assumption  of  risk,  it  did 
not  throw  the  entire  burden  «n  the  employer.  That  hurden,  hy 
reason  of  the  limitation  of  compensation,  ts  shared  by  the  employ- 
er and  the  workman,  as  co-operators  in  their  common  enterprise. 
That  is  a  tacit  adoption  of  status  as  the  basis.  In  Johnson  v. 
Marshall,  Sons  &  Co.  [1906]  A.  C.  409,  at  p.  412,  5  Ann.  Oas. 
630,  Lord  James  of  Hereford  said:  "The  main  object  was  to 
entitle  a  workman  who  sustained  injury  whilst  engaged  in  certain 
employments  to  recover  compenaation  from  the  employer, 
although  he  (the  employer)  was  guilty  of  no  default.  The  inten- 
tion was  to  make  'the  businesa'  bear  the  burden  of  the  accidents 
that  arose  in  course  of  the  employment,  and  relief  from  this  lia- 
bility is  not  found  even  if.  the  injured  workman  be  guilty  of 
negligence.  The  doctrine  of  contributory  nt^ligenco  was  super- 
seded by  the  act."  In  BriTtions  Lid.  v.  Turvey  [1905]  A.  C.  at 
p.  233,  2  Ann.  Cas.  137,  Lord  Ilalsbnry,  L.  C,  said  that  "apart 
from  negligence  of  any  sort — either  employers  or  employed — the 
industry  itself  should  be  taxed  with  an  obligation  to  indemnify  the 
Buiferer  for  what  was  'an  accident'  causing  damage."     The  sanis 
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economic  view  is  stated  by  the  Supreme  Court  of  Massacliusetts 
(DuaH  V.  Simmons  (1918)  231  Mass.  313,  at  p.  319,  121  N.  E. 
10.  Having  in  view  the  nature  of  the  act,  it  should  not  be  con- 
f^rued  in  any  narrow  spirit  (per  Lord  Lorobum,  L.  C,  in  Low  v. 
Genial  Steam  Fishing  Co.  [1909]  A.  C.  523,  at  p.  532,  78  L.  .T. 
P.  C.  N.  S.  148,  101  L.  T.  N.  S.  401,  25  Timea  L.  K.  787,  63 
Sol.  Jo.  763,  and  in  Trim  Joint  Distriet  School  Board  of  Man- 
agement V.  Kelly  [1914]  A.  C.  at  p.  682,  83  L.  J.  P.  O.  N.  S. 
220,  111  L.  T.  N.  S.  305,  30  Times  L.  R.  452,  58  Sol.  Jo.  493, 
7  B.  W.  0.  C.  274,  48  Ir.  L.  T.  141,  Ann.  Cas.  1915A,  104. 

Approaching  the  question  we  have  to  decide,  with  these  con- 
siderations in  mind,  the  directly  relevant  provision  is  §  5,  subs. 
1,  which  both  in  England  and  in  New  South  Wales  runs  as  fol-- 
lows :  "If  in  any  employment,  personal  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  the  employment  is  caused  to  a 
workman,  his  employer  shall,  subject  as  hereinafter  mentioned, 
be  liable  to  pay  compensation  in  accordance  with  the  First  Sched- 
ule"— "Schedule  One"  in  ihe  New  South  Wales  Act.  That  sub- 
section is  plainly  modeled,  as  to  form,  on  insurance  precedents. 
See,  for  instance,  the  language  of  Alderson,  B.,  in  Theobald  V. 
Bailu-ay  Passengers  Assurance  Co.  (1854)  10  Exch.  45,  at  p.  58, 
156  Eng.  Ileprintj  349,  2  C.  L.  R.  1034,  23  L.  J.  Exch.  N.  S. 
249,  18  Jur.  583,  2  Week.  Rep.  528,  as  to  "in  the  course  of  and 
"arising  out  of"  in  relation  to  a  railway  accident.  It  has  been 
judicially  i-ecognized  as  akin  to  insurance.  See  per  A.  L.  Smith, 
L.  J.,  in  Smith  v.  Lancashire  [584]  and  Yorkshire  Railway 
[1899]  1  Q.  B.  141,  at  p.  143,  68  L.  J.  Q.  B.  N.  S.  51,  47  Week. 
Rep.  146,  79  L.  T.  N.  S.  638,  15  Times  L.  R.  04,  and  per  Lord 
Haldane,  L.  C,  in  flie  Trim  Case  [1914]  A.  C.  at  pp.  678,  679. 
Sir  Erederick  Pollock,  who  was  a  member  of  the  Royal  Commis- 
sion and  of  those  who  adopted  Appendix  V.,  says  in  his  work  on 
Torts,  10th  ed.,  at  p.  113,  after  referring  to  Darlington  v.  Roscoe 
&  Sons  (1907)  1  K.  B.  219,  76  L.  J.  K.  B.  N.  S.  371,  96  L.  T. 
N.  8.  179,  23  Timea  L.  B.  167,  that  "in  practice  the  real  defend- 
ant is  almost  always  an  insurance  company." 
.  Having  regard  to  the  context,  the  history  of  the  legislation, 
and  the  general  scheme  of  the  act,  it  would,  in  our  opinion,  be  un- 
duly narrowing  the  meaning  of  the  word  "accident"  to  restrict  it 
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ahraya  to  sdme  event  of  an  abnormal  nature,  or  to  limit  it  to  some 
cvcut  preceding  the  ipjury  in  point  of  time,  distinct  and  separate- 
ly reoognizable  in  itself  as  an  event,  ajid  detacbed  or  detachable 
from  the  injury  itself, — "si^regated,"  to  use  Lord  Jobnston'a 
word  in  Glasgow  Coal  Co.  v.  M'elsh  (1915)  52  Scot.  L.  R  798,— 
nn  event  which  might  or  might  not  be  attended  with  injury,  b.ut 
in  respect  of  which,  if  injury  happens  to  follow,  a  claim  arises. 
Such  a  restriction  or  limitation  seems  to  us  to  narrow  the  pri- 
mary meaning  of  "accident,"  to  depart  from  the  scope  and  spirit 
of  the  legislation,  and  to  fall  short  in  a  large  measure  of  the 
object  openly  aimed  at  by  the  act.  And  this,  for  no  reason  that 
we  can  discover.  As  a  remedial  act,  such  a  construction  is  all  too 
narrow.  According  to  the  express  words  of  the  enactment  it  is 
to  provide  for  ri^ks  "arising  out  of  the  employment,"  which  is  a 
somewhat  larger  term  than  "incidental  to  the  employment."  That 
narrower  expression,  as  Lord  Lorcburn  points  out  in  the  Trim 
Case  [1914]  A.  C.  at  p.  082,  "does  not  mean  merely  risks  which 
ordinarily  occur  in  it,"  but  it  certainly  includes  such  risks.  And, 
having  regard  to  the  nature  of  the  evils  to  be  met  and  the  lan- 
guage employed  to  meet  them,  it  seems  to  us  the  narrower  con- 
struction originally  placed  upon  the  act,  and  still  in  effect  main- 
tained in  the  judgment  appealed  against,  is  impossible  of  accept- 
ance. At  an  early  period  the  view  was  held  that  the  word  "acci- 
dent" connoted  some  "fortuitous"  element,  in  the  sense  of  "abnor- 
mal" having  regard  to  the  ordinary  course  of  the  employment,  ait 
exclusion  of  everything  ordinarily  within  the  range  of  incitleiital 
risk.  In  Heiisey  v.  White  [1900]  1  Q.  B.  481,  48  Week.  Rep. 
iir.7,  69  L.  J.  Q.  B.  N.  S.  188,  63  J.  P.  804,  81  L.  T.  K  S.  767, 
10  Times  L.  R.  64,  it  was  so  decided,  and  Collins,  L.  J.,  consid- 
ti-ed  there  must  be  something  which,  entering  into  the  circum- 
stances, [585]  "turned  a  normal  condition  of  affairs  into  a 
catastrophe,"  That  is  exactly  what  the  majority  of  the  Supreme 
Court  of  New  South  Wales  held  in  this  case.  But  in  Fenion's 
Cose  [1903]  A.  C.  443,  72  L.  J.  K.  B.  N.  S.  787,  52  Week. 
Rep.  81,  89  L.  T.  X.  S.  314,  19  Times  L.  R.  684,  that  was 
held  to  be  wrong,  and  it  was  held  that  "injury  by  accident" 
meant  simply  "accidental  injury."  Lord  Macnaghten'a  exposi- 
tion (which  has  now  practically  the  force  of  an  Act  of  Farlia- 
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ment)  seems  to  us  to-be  clearness  itsetf.  It  is  needless  to  repeat 
his  words,  but  we  state  hie  OpinioD  in  analytical  form..  It  was- 
(1)  The  espreBfiion  "injury  by  accident"  is  a  compound  expres- 
sion, the  words  "by  accident"  qualifying  the  word  "injury;"  (2) 
the  words  "arising  out  of  and  in  the  course  of  the  employment" 
qualify  neither  the  word  "injury"  alone,  nor  the  word  "accident" 
nlone,  but  the,  whole  compound  expression  "injury  by  accident ;" 
(3)  "accident"  and  "injury,"  that  is  "injury  by  accident,"  are 
I'.sed  where,  notice  is  spoken  of,  as  convertible  terms ;  (4)  "acci- 
dent," therefore,  is  used  as  denoting  "an  unlooked-for  mishap  or 
untoward  event  which  is  not  expected  or  designed."  In  the  first 
place,  there  is  not  a  word  about  "abnormality,"  His  Lordship  re- 
jects "fortuitous"  so  far  as  it  denotes  anything  beyond  "acci- 
dental," and  then  it  is  superfluous  where  that  word  is  used.  In 
the  next  place,  segr^ation  of  accident  and  injury  in  the  statutory 
sense  i3_ negatived-  An^  Hensey  v.  White,  supra,  is  declared  to 
be  wrong. 

The  House  of  Lords  has  repeatedly  reaffirmed  the  correctness 
of  that  exposition.  Substantially,  every  subsequent  case  on  the 
subject  in  the  House  of  Lords  has  been  a  decision  against  any 
limitation  of  the  force  of  Lord  Macnaghten's  words  properly 
understood,  and  in  some  cases  there  has  been  a  distinct  applica- 
tion of  them  to  mishaps  through  the  effect  of  ordinary  work  of 
the  sufferer.  We  say  "substantially"  because  the  effect  of  Lyons 
T.  ^Yoodi^ee  Coal  and  Coke  Co.  (1917)  117  L.  T.  N.  S.  65, 
[1917]  W.  Jf.  151,  86  L.  J.  P.  C.  N.  S.  137,  61  Sol.  Jo.  490,  10 
B.  W.  C.  C.  416,  has  to  be  considered.  In  ^rinlons  Ltd.  v.  Tur- 
rey  [1905]  A.  C.  at  p.  231,  74  L.  J.  K.  5,  N.  S.  474,  53  Week. 
Rep,  641,  92  L.  T.  N.  S.  578,  21  Times  L.  E.  444,  2  Ann.  Cas. 
137,  it  «-aa  urged  that  though  a  "rupture"  was  an  '"accident,"  the 
inoculation  of  a  man's  eye  with  anthrax  bacillus  was  not.  The 
House  (Lord  Robertson  dissenting)  held  the  case  one  of  accident. 
There  Lord  Macnaghtcn  again,  by  a  series  of  phrases,  indicated 
what  "accident"  means,— phrases  which,  if  anything  were  needed 
to  make  clearer  Ma  former  [686]  exposition,  effectually  do  so. 
This  case  has  one  special  point  of  interest.  Lord  Robertson 
thought  that  Lord  Macnaghten's  exposition  of  "accident"'  in  Fen- 
ion's  Case,  supra,  was  obiter  only,  and  observed  that  that  Icarued 
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Lord  had  been  "bo  enterprising  as  to  hazard  a  definition."  Lord 
Macnaghten  himself,  not  only  in  Brmtons  Ltd.  v.  Turvey  adhered 
to  and  amplified  what  he  had  said  in  Fenton's  Case,  but  in  a  later 
case  {Glov&r,  Clayton  <f  Co.  v.  Hughes  [1910]  A.  C.  242,  79  L. 
J.  K.  B.  N.  S.  470,  102  L.  T.  N.  S.  340,  26  Times  L.  R.  359,  54 
Sol.  Jo.  375,  3  B,  W.  0.  C.  275,  47  Scot.  L.  K.  885,  made  a  dis- 
tinct reference  to  Lord  Bobertson's  observation.  But  it  is  most 
important  to  nota  that  it  was  after  Brinions  Ltd.  v.  Turvey,  which 
applied  the  wide  interpretation  to  the  provision,  that  the  statute 
was  not  merely  re-enacted,  but  was  extended  substantially  to  all 
employments.  In  Ismay,  Imrie  &  Co.  v.  WiUiamgon  [1908]  A. 
C.  437,  77  L.  J.  P.  O.  N.  S,  107,  99  L.  T.  N.  S.  695,  34  Times  L. 
R.  881,  52  Sol.  Jo.  713,  the  House,  by  a  majority,  held  that,  the 
ordinary  work  of  a  stoker  having  suddenly  overcome  a  workman 
in  a  weak  condition  of  health,  an  accident  had  occurred.  Lord 
Macnaghten  dissented  really  on  the  facts,  holding  that  the  evi- 
dence led  only  to  one  conclusion ;  namely,  that  in  such  a  physical 
condition  the  result  to  the  stoker  was  only  to  be  expected,  and, 
therefore,  could  not  be  accidental.  His  reasoning  in  that  case  and 
his  decision  in  the  ne.xt  show  that  he  did  not  rest  upon  the  doc- 
trine of  "abnormality"  or  "exceptional  conditions."  His  dissent, 
however,  makes  the  conclusion  of  the  Lord  Chancellor  and 
Lord  Ashbourne  all  the  more  striking.  Lord  Lorebum,  referring 
to  the  workman's  prostration  and  death  from  the  heat  stroke, 
said  [1908]  A.  C.  at  p.  439,  it  was  "an  unlooked  for  mishap  in 
the  conrae  of  his  employment.  In  conmion  language,  it  was  a 
case  of  accidental  death."  , 

In  Clover,  Clayton  t£  Co.  v.  Huffhes,  supra,  the  House  of 
Lords  reiterated  that  "injury  by  accident"  means  simply  "acci- 
dental injury."  It  was  held  that  where,  as  the  effect  of  mere 
ordinary  work,  an  aneurism  burst,  unexpectedly  so  far  as  the 
workman  was  concerned,  and  the  man  died,  that  was  an  accident, 
and  one  arising  out  of  the  employment.  i;Ord  Lorebnrn,  L.C., 
held.  Lord  ilacnaghteii's  exposition  in  Fenton's  Case  as  conclu- 
aive.  Lord  Jlacna^ten  himself  adhered  to  it,  and  said  ([1910] 
A,  C.  at  p.  248) :  "  'Injury  by  accident'  meant  [587]  nothing 
more  (ban  'accidental  injury'  or  'accident,'  as  the  word  is  popu- 
larly used."  He  added,  with  evident  reference  to  what  Lord 
10  B.  R.  C. 


,dbyCoogIe 


MoOUIHE  T.  UNION  STEAMSHIP  CO.  17fl 

Robertson  had  said  in  BrifUons  Ltd.  v.  Turvey  [1905]  A.  C.  230, 
74  L.  J.  K.  B.  N.  S.  474,  53  Week.  Kep.  641,  92  L.  T.  N.  S.  678, 
.21  Times  L.  R.  444,  2  Ann.  Gas.  137 :  "It  is  not  perhaps  quite 
ficcnrate  to  say  that  in  that  case"  (that  is,  Fenton's  Case) 
"a  definition  of  the  term  'accident'  was  hazarded."  He  went  on 
to  observe  that  "the  decision  was  that  "accident"  was  used  in  its 
ordinary  popular  sense,  and  that  sense  was  stated.  Lord  Collins, 
who  had  been  party  to  Eensey  v.  White  [1900]  1  Q.  B.  481,  48 
W«i.  Rep.  267,  69  L.  J.  Q.  B.  N.  S.  188,  63  J.  P.  804,  81  L.  T. 
N.  S.  767,  16  Timefl  L.  R.  64,  was  one  of  the  majority.  Trim 
Joint  District  School  Board  of  Management  v.  Kelly  (1914)  A, 
C.  667,  83  L.  J.  P.  0.  N.  S.  220,  111  L.  T.  N.  S.  305,  30  Times 
L.  R.  452,  68  Sol.  Jo.  493,  7  R  W.  0.  C.  274,  48  Ir.  L.  T.  141, 
Ann.  Cas.  1915A,  104,  was  a  decision  as  to  the  meaning  of  the 
words  "unexpected"  and  "designed"  in  Lord  Macna^ten's'  expo- 
sition. The  House  was  bound  by  that  exposition,  whatever  it 
meant.  And  it  was  held,  and  to  a  lai^  extent  on  the  wide  scope 
of  the  act  itself,  that  "unexpected''  and  "designed"  in  that  expo- 
sition meant  "unexpected"  and  "designed"  by  the  workman  him- 
ifelf.  LordHaldane,  L.C.,  said  [1914]  A.  C.  atp.  679:  "What 
the  Legislature  had  in  view  as  a  general  object  to  be  attained  was 
the  compensation  of  the  workman  who  suffers  misfortune;"  and 
"accident  includes  any  injury  which  is  not  expected  or  designed 
by  the  workman  himself."  That  represented  the  views  of  the 
majority,  and  is  controlling.  The  learned  Lord  Chancellor  also 
said  he  was  confirmed  in  his  view  of  the  unrestricted  rendering  of 
the  meaning  of  the  word  (accident)  which  he  attributed  to  Lord 
Macnaghten  by  the  ease  of  Clover,  Clayton  t&  Co.  v.  Hughes 
[1910]  A.  C.  242,  79  L.  J.  K.  B.  N.  S.  470, 102  L.  T.  N".  S.  340, 
26  Times  L.  R.  359,  54  Sol.  Jo.  375,  3  B.  W.  0.  C.  275,  47  Scot. 
L.  R.  885,  The  judgments  of  Lord  Dunedin,  Lord  Atkinson, 
and  Lord  Parker  really  rested  on  the  view  that  "accident,"  on 
the  proper  interpretation  of  Lord  Macnaghten's  exposition,  is 
opposed  to  "design,"  whether  it  be  the  "design"  of  the  workman 
liimsclf  or  a  stranger.  The  majority  decision  emphasizes  the 
view  that  the  worhnan's  staita  ta  the  governing  standpoint.  Qlas- 
gow  Coal  Co.  v.  H'e7s7t  [1916]  2  A.  C.  1,  post.  308,  85  L.  J.  P. 
C.  N.  S.  130,  114  L.  T.  N.  S.  809,  82  Times  L.  R.  359,  60  SoL 
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Jo.  33C,  9  B.  W.  C.  G.  371,  [1916]  S.  C.  141,  53  Scot.  L.  R. 
311,  veas  a  comparatively  plain  case,  in  view  of  the  finding  of 
fact.  But  the  reaaons  stated  by  the  learned  Ix)rds  are  important. 
Lord  Haldane's  judgment  shows  that  miscalculated  action  may 
have  the  character  of  unexpected  or  undesigned  event,  and  there- 
fore of  "accident"  in  the  statutory  sense.  Lord  Kinnear  supports 
Lord  Macnaghten's  exposition,  and  demonstrates  that  the  original 
riew  [588]  taken  that  the  "accident"  and  the  "injury"  must  be 
separate  and  distinguishable — in  other  words,  that  an  ''accident" 
must  be  a  separate  concrete  occurrence — was  disposed  of  by  Fen- 
ton's  Case  [1903]  A.  C.  443,  72  L.  J.  K.  B.  N.  S.  787,  52\Veek. 
Rep.  81j  89  L.  T.  N.  S.  314,  19  Times  L.  R.  684^,  and  is  wrong. 
Lord  Shaw  obsen-es  that  the  disease. and  its  contraction  can,  and 
in  that  case  did,  stand  together.  Lord  Wreubury  was  emphatic 
on  the  same  point,  and  called  particular  attention  to  the  fact  that 
the  language  of  the  act  is  not  "personal  injury  by  an  accident" 
but  "personal  injury  by  accident,"  that  is,  "accidental  personal 
injury."  Lord  Lorebum,  L.  C,  previously  stressed  this  in  IV'ar- 
ner  v.  Couchman  [1912]  A.  C.  35,  at  p.  38,  81  L.  J.  K.  B.  X.  S. 
45,  105  L.  T.  N.  S.  676,  28  Times  L.  R.  58,  56  SoL  Jo.  70,  5 
B.  W.  C.  0.  177,  49  Scot.  L.  R.  681.  The  very  recent  case  of 
Jnnes  v.  Kynoch  [1919]  A.  C.  765,  9  B.  R.  C.  478,  88  L.  J.  P.  0. 
N.  S.  85,  121  L.  T.  N.  S.  39,  35  Times  L.  R  392,  63  SoL  Jo. 
444,  12  B.  W.  C.  C.  78,  56  Scot.  L.  R.  345,  is  primarily  on  an- 
other phase,  but  that  phase  is  the  only  qtialificntioQ  which,  apart 
from  the  provision  in  subs.  2,  the  act  appears  to  attacli  to  the  gcu' 
crality  of  the  first  subs,  of  §  5.  The  relevant  provision  in  the 
New  South  Wales  Act  is  subs.  2  of  §  6.  That  requires  notice  to 
the  employer  containing  (infer  alia)  "the  date  at  which  the  acci- 
dent happened."  But  although  that  was  the  point  for  decision 
in  Innes  v.  Kynoch,  yet,  as  each  branch  of  snhs.  1  of  §  S  assists  io 
determining  the  tnie  meaning  of  every  other  branch  of  tlie  whole 
composite  provision  (see  per  Txird  Lorebum  in  Clover,  Clayton  <£ 
Co.'s  Case  [1910]  A.  C.  at  p.  244,  prior  decisions  were  greatly  in 
point.  The  House  (Lord  .Vtkinson  dissenting)  held  that  Brhv- 
Ions  Lid.  V.  Tvrvcy,  supra,  covered  tlie  question.  Lord  Birken- 
)icfld,  L.  C,  regarded  tlie  principle  governing  the  two  cases,  in 
view  of  present  scientific  knowledge,  as  practically  one  in  law, 
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and  probably  developmental  in  its  operation,  and  the  learned 
Lord  Cbaneelior  held  that  all  that  was  neceaaary  to  constitute  an 
"accident" — even  an  "aeeident  of  the  date  of  which  notice  was  to 
be  given" — was  that  the  injury  should  have  been  due  to  some  par- 
ticular occurrence  happening  at  some  particnlar  time  in  the  course 
of  the  employment.  That  it  arose  out  of  the  employment  and  un- 
pspectedly  was  assumed.  Lord  Buckmaster's  review  of  the  posi- 
tion supports  the  fullest  application  of  Lord  Macnaghten's  words, 
consistently  with  the  requirement  Jis  to  notice,  as  to  which  his 
view  accorded  with  that  of  the  Lord  Chancellor.  Similarly  Lord 
Parraoor  and  T^ord  Wrenbnry  stated  the  positWn  with  a  view  of 
harmonizing  the  provisions  of  the  statute,  [589]  and  agreed  that 
the  accidental  cause  of  the  disease  raiiat  be.  located  by  the  claim- 
ant "in  the  course  of  the  employment."  Lord  Atkinson,  who  dis- 
sented, did  so,  as  we  gather  [1919]  A.  0.  p.  792,  on  the  ground 
that  the  evidence  did  not  satisfy  the  burden  of  proof  resting  on  the 
claimant. 

Further,  the  House  of  Lords  has  held  that,  where  the  injury 
occurs  through  a  risk  of  the  employment,  the  mere  fact  that  in 
like  circumstances,  but  outside  the  employment,  the  risk  would  be 
the  same,  does  not  exclude  the  case  from  the  act  (Dennis  v.  A.  J, 
White  &  Co.  [1917]  A.  C.  479,  86  L.  J.  K.  B.  N.  S.  1074,  116  L. 
T.  N.  S.  774,  33  Times  L.  H.  434,  -61  Sol.  Jo.  558, 10  B.  W.  C.  'C. 
280,  Ann.  Cas.  1917E,  325,  15  N.  C.  C.  A.  294).  The  outstand- 
ing feature  that  marks  the  House  of  Lords'  decisions,  which  we 
have  stimmarized  from  Fenion's  Case  (1903)  to  7»ne«'s  Case 
(1919),  is  the  broad  view  that  the  act  covers  all  workmen's  in- 
juries that  arise  out  of  and  in  the  course  of  their  employment,  pro- 
vided only  that  (1)  the  injury  is  due  to  some  accidental  oc- 
currence which  is  sufficiently  ascertainable  in  point  of  time  as  to 
be  indicated  as  arising  in  the  course  of  the  employment;  and  (2) 
the  causal  connection  between  the  accidental  occurrence  and  the 
injury  is  not,  as  a  matter  of  common  sense,  too  remote.  If  those 
conditions  be  satisfied,  it  is  immaterial  whether  the  accidental 
occurrence  arising  out  of  and  in  the  course  of  the  employment  and 
producing  tbe  injury  (1)  is  normal  or  abnormal  in  relation  to 
the  employment,  or  (2)  is  a  risk  that  might  arise  outside  the  em- 
ployment, or  (3)  has  an  external  or  an  internal  effect  on  the 
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workman,  or  (4)  causes  a  lesion  or  a  loss  of  vitality  imaccoin- 
panied  by  any  other  obaeivable  organic  change,  or  (5)  ia  or  is  not 
on  event  that  can  be  segregated  from  the  injury  itself. 

There  remaios  to  be  considered  the  case  of  Lyons  v.  Woodilee 
Coal  and  Coke  Co.  (the  most  detailed  report  of  n'hich  is  found  in 
the  Law  Times  (1917)  117  L.  T.  N.  S.  65).  We  have  attentively 
considered  that  case  in  several  reports,  and  we  think  that  those  re- 
ports, taken  with  the  references  to  the  case  in  the  House  of  Lords 
in  Innes  v.  Kynocli,  by  Lord  Buckmaater  [1919]  A.  C.  at  p.  777, 
and  by  Lord  Atkinson  [1919]  A.  C.  pp.  785,  786,  790,  indicate 
that  the  decision  was  that  tiie  necessary  causal  connection  between 
the  accidental  occurrence  there  relied  on  and  the  injury  sustained 
was  not  established,  because,  the  arbitrator  having  found  in  fact 
against  such  causal  crniuectioo,  there  was  no  sufiicient  reason 
[500]  in  law  for  reversing  that  finding.  But  that  case,  regarded 
negatively,  did  not  determine  that  a  chill,  contracted  accidentally 
by  reason  of  an  occurrence  to  which  it  could  be  attributed  as  a  re- 
sult not  as  a  matter  of  common  sense  too  remote,  would  be  outside 
the  act.  Such  a  determination  is  not  only  not  expressly  stated, 
but  would  be  in  direct  conflict  with  the  aeries  of  decisions,  some 
earlier  and  some  later,  to  which  we  have  referred.  We  do  pot 
agree  with  the  argument  that  it  controls  this  case.  Tbe  broad 
principle  of  construction  applied  to  the  pioneer  English  I^isla- 
tion — in  perfect  accordance  with  the  conclusion  pointed  to  by  its 
history — is  equally  applicable  to  the  New  South  Wales  Act.  If 
that  be  accurate,  the  present  case  is  a  plain  one.  The  long  hours 
of  work  had  apparently  so  reduced  the  man's  powers  of  resistance 
that  he  woa  unable  to  withstand  the  effects  of  the  cold  air.  Of 
the  suddenness  and  unexpectedness  of  the  attack  there  can  be  no 
queetion.  No  finding  to  the  contrary  could  stand.  There  was  no 
gradual  development  of  injury  as  would  take  place,  for  instance, 
in  lead  jwiaoning  in  some  trades,  and  which  would  preclude  com- 
pliance with  %  6,  subs.  2.  No  one  could  contend  that  the  result 
that  occurred  is  an  inevitable,  or  is  even  to  be  expected  as  a  usual, 
occurrence. 

In  our  view,  on  the  facts  as  found  by  the  learned  district  oonrt 
judge,  there  was  necessarily,  on  a  proper  construction  of  the  act, 
"injury  by  accident."    This  is  really  the  only  question  arguable. 
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It  follows  from  what  we  have  said,  that  the  view  taken  by  Fer- 
guson, J,,  was  correct,  and  that  the  appeal  should  be  allowed. 

Gavan  Duffy  and  Starke,  S3,  (read  by  Starke,  J.) :  Sec.  5 
(1)  of  the  Workmen's  Compensation  Act  1916,  which  reproduces 
§  1  (1)  of  the  Workmen's  Compensation  Act  1900  (6  Edw.  VII. 
chap.  58),  is  as  follows:  "If  in  any  employment  p(>rso)ial  injury 
by  accident  arising  out  of  and  in  the  course  of  the  employment  19 
caused  to  a  workman,  his  employer  shall,  subject  as  hereiiiaft<?r 
mentioned,  be  liable  to  pay  compensation  in  accordance  with  the 
schedule  ona"  In  this  case  the  learned  district  court  judge  was 
of  opinion  that  the  appellant,  while  working  at  hia  occupation  aa 
an  hydraulic  winch  driver,  through  the  efCeot  of  exposure  to  cold 
weather  during  a  long  continuous  apell  of  work,  sustained  a  sud- 
den [591]  and  severe  chill  which  in  the  ordinary  co\irse  of  the 
disease  developed  into  pneumonia,  and  that  the  pneumonia  so 
affected  his  arm  that  notwithstanding  a  surgical  operation  he  be- 
came incapable  of  duiug  his  ordinary  work.  The  learned  district 
court  judge  thought  that  these  facts  justified  him  in  holdiug  that 
the  appellant  had  sustained  an  injury  arising  out  of  and  in  the 
courseof  the  employment  within  the  meaning  of  §  5  (1),  but  that 
they  precluded  him  in  law  from  holding  that  the  injury  was  an 
"injury  by  accident."  The  question  we  have  to  determiue  is 
whether  they  did  so  preclude  him.  At  one  time  it  ^vas  thought 
that  in  order  to  substantiate  a  claim  under  the  subsection  it  was 
necessary  to  prove  two  distinct  things :  First,  such  an  unusual  or 
unlooked  for  occurrence  as  would  constitute  an  accident;  and, 
next,  personal  injury  as  the  result  of  such  occurrence.  This  doc- 
trine was  considered  and  rejected  in  Fenton  v.  J.  Thorley  &  Co. 
(1908)  A.  C.  443,  72  L.  J.  K  B.  N.  S.  787,  52  Week.  Kep.  81, 
89  L.  T.  N.  S.  314,  19  Times  L.  R.  684,  where  it  was  held  that  if 
the  injury  itself  was  an  unexpected  mishap  it  was  an  "injury  by 
accident."  "Unexpected*"  means  unexpected  by  the  person  suffer- 
ing the  injury,  not  by  the  person  inflicting  it  {Trim  'Joint  Dis- 
irict  School  Board  of  Management  v.  Kelly  [1914]  A.  C.  667,  8a 
L.  J.  P.  C.  N.  S.  220,  111  L.  T.  N.  S.  305,  30  Times  L.  It.  452, 
58  Sol.  Jo.  493,  7  B.  W.  C.  C.  274,  48  Jr.  L.  T.  141,  Ann.  Caa. 
1915A,  104).    In  Clover,  Clayton  &  Co.  v.  Bughea  [1910]  A.  C, 
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at  pp.  247,  24S,  Lord  Maciiaghtcn  said :  "My  Lords,  in  this  ease 
your  Lordships  have  heard  a  very  able  and  ingenious  argument 
upon  the  construction  of  the  let  section  of  the  Workmen's  Com- 
j)cnsation  Acta.  I  need  hardly  say  that  it  is  not  from  any  want  of 
respect  to  the  learned  counsel  who  advanced  it  that  I  pasa  that 
arginnent  by.  It  has  been  disposed  of  already.  It  was  advanced 
and  rejected  in  the  case  of  Fenton  v.  Tkorleij,  supra.  There  the 
Court  of  Appeal  had  held  that  if  a  man  meets  with  a  mishap  in 
doing  the  very  thing  ho  moans  to  do  the  occurrence  cannot  bo 
called  an  accident.  There  must  be,  it  was  said,  en  accident  and 
KD  injury;  you  are  not  to  confuse  the  injury  with  the  accident. 
Your  Lordships'  judgment,  however,  swept  away  these  niceties  of 
subtle  disquisition  and  the  endless  perplexities  of  causation.  It 
was  held  that  'injury  by  accident'  meant  nothing  more  than  'acci- 
dental injury'  or  'accident'  as  the  word  is  popularly  used." 

In  the  case  of  traumatic  injury  the  cause  of  the  injury  is  al- 
most [592]  always  plainly  and  immediately  connected  with  the 
injury  itself,  and  there  can  seldom  be  any  room  for  an  inquiry  as 
to  whether  the  injury  sustained  might  have  been  anticipated  as 
likely  to  resnlt  from  the  cause,  indeed  the  combination  of  violent 
impact  and  physical  injury  cansed  by  such  impact  together  consti- 
tute what  is  popularly  known  as  an  accident ;  but,  in  the  case'  of 
disease,  the  cause,  and  the  relation  between  cause  and  effect,  are 
often  difficult  and  sometimes  impossible  to  discover.  This  has  led 
to  confusion  in  the  inquiry  as  to  whether  a  person  attacked  by  dis- 
ease has  sustained  a  "personal  injury  by  accident"  within  the 
m<'aning  of  the  subsection.  Some  judges  have  dealt  with  the  com- 
posite phrase  "injury  by  accident"  and  liave  endeavored  to  ascer- 
tain whether  the  injury  could  be  called  accidental,  either  because 
of  the  unexpected  nature  of  the  occurrence  which  caused  it  or  of 
the  unexpected  nature  of  the  operation  of  such  occurrence  in  pro- 
ducing the  injury.  Others  have  segr^ated  the  word  "accident" 
from  the  word  "injury"  and  have  considered  whctlicr  the  facts 
of  the  case  established  the  existence  of  something  which  could  be 
called  ''accident,"  or  "an  accident,"  as  distinct  from  the  injury. 
This  diversity  is  well  exhibited  in  the  opinions  delivered  by  the 
noble  and  learned  Lords  who  concurred  in  thinking  that  the  claim- 
ant in  GUsfiow  Coal  Oo.  v.  Welsh  [1916]  2  A.  C.  1,  post,  — , 
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85  L.  J.  P.  C.  X.  S.  130,  114  L.  T.  N.  S.  809,  32  Times  L.  R. 
359,  60  So].  Jo.  Sae,  y  ii.  \V.  C.  C.  371,  [1916]  S.  C.  141,  53 
Scot.  1.  E.  311,  was  entitled  to  compensation.  The  woi-kmau  was 
emplojed  to  bale  out  a  large  quantity  of  water  which  had  ac- 
cumulated at  the  pit's  bottom  owing  to  the  breai-down  of  a  pump, 
and  consequently  contracted  subacute  rheumatism.  Lord  Hal- 
dane,  L.C.,  said  ([1916]  2  A.  C.  at  p.  4) :  "In  the  present  appeal 
it  is  clear  that  it  must  be  taken  that  the  arbitrator  found  conclu- 
sively that  there  was  injury  due  to  an  event  arising  out  of  and  in 
the  course  of  the  employment.  The  one  question  is  whether,  read- 
ing the  award  as  a  whole,  this  event  could  be  in  point  of  law  an  ac- 
cident within  the  meaning  of  the  act,  for  if  so  the  arbitrator  ccr-' 
taiuly  had  before  him  evidence  on  which  he  could  rind  that  it  had 
happened.  ...  I  interpret  the  finding  of  facts  as  amounting 
to  this, — that  there  was  an  entry  into  the  cold  wutci-  and  pro- 
longed exposure  to  it,  the  effects  of  which,  being  miscalculated, 
proved  unexpectedly  injurious.  .  .  .  This  niiscak-nliiti-J  ac- 
tion of  entering  the  water  in  the  present  case  must  be  taken  to 
[593]  have  constituted  a  definite  event  which  culminated  in  rlien- 
matic  affection.  It  was  the  miscalculation  which  imported  info 
that  event  the  character  of  an  accident  within  the  meaning  of  the 
act."  Lord  Kinnear  said  ([1916]  2  A.  C.  at  p.  8)  :  "The  learned 
counsel  for  the  appellants  argued  that  in  order  to  satisfy  the  act 
there  must  be  some  distinct  event  or  occurrence  which  taken  by  it- 
sdf  can  be  recognized  as  an  accident,  and  then  that  the  injury 
must  be  shown  to  have  followed  as  a  consequence  from  that  spe- 
cific event.  But  this  is  just  the  argument  that  was  rejected  in 
Fenton  v.  Thorley  &  Co.  supra.  It  i.s  unnecessary  to  say  more  j 
but  I  venture  to  add  that  the  argument  seems  to  me  to  rest  upon 
a  misreading  of  the  statute,  which  can  only  have  arisen  from  a 
failure  to  give  any  exact  attention  to  the  actual  words.  The  stat- 
ute docs  not  speak  of  an  accident  as  a  separate  and  distinct  thing 
to  be  considered  apart  from  its  coneequencee,  but  the  words  'by 
accident'  are  introduced,  as  Lord  Macnaghten  says,  parentheti- 
cally to  qualify  the  word  'injury.'  Tho  question,  therefore,  is 
whether  the  injury  can  properly  and,  according  to  the  ordinary 
use  of  language,  be  called  accidental."  Lord  Shaw  said  ([1916] 
2  A.  C.  at  p.  10)  i   "Injury*  by  accident  is  a  composite  expression. 
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It  includes  a  case  like  the  present ;  namely,  the  contraction  of  dis- 
ease, arising  from  extreme  and  exceptional  exposure.  This  expres- 
sion— contraction  of  disease — might  also,  no  doubt,  be  anai^~tical- 
ly  treated,  and  it  might  be  said  that  the  disease  was  the  injury  and 
its  contraction  the  accident ;  but  that  carries  the  matter  no  farther, 
and  in  both  eases  the  composite  synthetic  expression  brings  the 
events  together  just  as  they  happen  in  life  and  in  fact.  This  con- 
struction, besides  being  most  simple,  prevents  the  confusion  that 
is  apt  to  arise  by  the  supposed  difficulty  of  applying  the  act  be- 
cause the  event  cannot  be  fixed  in  data"  Lord  Wrcnbury  said 
([1916]  2  A.  0.  at  p.  12) :  "In  each  case  the  personal  injury  is 
not,  and  cannot  be,  the  accident  It  is  the  result  of  the  accident. 
The  phrase  in  the  act  is  'personal  injury  by  accident.'  In  this  and 
in  every  case  the  inquiry  must  be  whether  the  personal  injury 
which  was  sustained,  was  sustained  in  such  a  state  of  circum- 
stancea  as  that  it  was  sustained  "by  accident.'  I  call  particular  at- 
tention to  the  fact  that  the  language  of  the  act  is  not  [5M]  'per- 
sonal injury  of  an  accident,'  but  'personal  injury  by  accident,' 
This  means,  I  conceive,  personal  injury,  not  by  design,  but  by  ac- 
eident,  by  some  mishap  unforeseen  and  unexpected;  accidental 
personal  injury."  Notwithstanding  this  diversity  of  treatment, 
the  essential  inquiry  has  always  been  the  same ;  namely,  whether 
the  evidence  showed  that  the  attack  was  sudden  and  unexpected 
and  was  attributable  to  a  specific  cause ;  in  other  words,  whether 
it  disclosed  the  existence  of  what  is  poi»ularly  known  as  an  nc- 
eident. 

It  is  said  that  the  case  of  Lyons  v.  Woodilee  Coal  and  Coke  Co. 
(1917)  86  L.  J.  P.  0.  N.  S.  137, 117  L.  T.  N.  S.  65,  10  B.  W.  C. 
C.  416,  is  inconsistent  with  this  view.  The  various  reports  of  the 
«a3e  do  undoubtedly  give  rise  to  some  difficulty.  A  workman, 
having  finished  his  night's  work,  went  to  the  pit  shaft  to  be  taken 
to  the  surface  just  at  the  time  when  the  daily  statutory  inspection 
of  the  shaft  was  banning.  Usually  the  inspection  took  about  an 
hour,  but  on  that  morning,  owing  to  a  break-down  of  the  bell  wire 
and  certain  necessary  repairs,  the  cage  took  an  unusually  long 
lime  in  coming  down,  and  the  workman  remained  at  the  bottom  of 
the  shaft  exposed  to  a  current  of  cold  air.  In  consequence  he  con- 
tracted a  chill,  from  the  effects  of  which  he  died.  The  arbitrator 
found  in  fact  and  in  law  that  the  workman  was  not  injured  by 
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aocMent  arising  out  of  and  in  the  course  of  his  employment.  The 
arbitrator  stated  the  following  question  of  law  for  the  opinion  of 
the  court ;  "On  the  facta  stated  could  I  competently  find  that  the 
deceased  workman  was  not  injured  by  accident  arising  out  of  and 
in  the  course  of  hia  employment?"  Ultimately  the  caae  reached 
the  House  of  Lords,  and  their  Lordships  upheld  the  decision  of  the 
arbitrator.  In  the  first  place,  their  Lordships  took  the  view  that 
the  arlntrator  had,  on  the  facta  stated,  found  that  the  injury  arose 
out  of  and  in  the  course  of  the  deceased's  employment  but  was  not 
by  accident.  It  is  true,  we  think,  that  their  Lordships  held  that 
the  injury — the  chill — waa  not  aufficicntly  connected  with  and 
eonsequait  upon  the  break-down  of  the  bell  wire.  But  it  is  more 
difficult  to  explain  why  the  unexpected  resnlts  of  the  occurrence 
were  not  so  unexpected  and  unlooked  for  from  the  workman's 
point  of  view  as  to  be  considered  accidental.  "The  question  of  the 
existence  of  the  personal  injury  and  of  its  cause  or  causes  is  one  of 
fact,  but  [595]  'the  question  whether  such  cause  or  causes  amount 
to  an  accident  within  the  meaning  of  the  act  is  a  question  of  law 
on  which  the  decision  of  the  county  court  judge  is  not  final ;  and  ia 
not  a  question  of  fact  on  which  his.  decision  is  not  open  to  ap- 
peal'" (Willis's  Workmen's  Compensation  Act,  18th  ed.,  p.  5; 
Fenton  v.  J.  Thorley  &  Co.  [1903]  A.  C.  at  p.  453,  72  L.  J.  K. 
B.  N.'S.  787,  62  Week.  Kep.  81,  89  L.  T.  N.  S.  314, 19  Times  L. 
U;  684,  per  Lord  Lindley).  In  Lyons's  Case  the  injury  and  its 
causes  were  set  out  by  the  arbitrator  in  some  detail,  and  we  con- 
clude on  the  facts  so  stated,  that  their  Lordships  were  of  the  opin- 
ion that  the  arbitrator's  finding  that  there  was  not  in  fact  an  in- 
jury l^  accident  was  not  contrary  to  the  facts  stated  in  the  case, 
and  so  were  bound  to  support  it.  It  is  clear  that  their  Lordships 
in  Lyons'a  Cage  did  not  in  any  way  depart  from  the  principles 
of  law,  or  rather  of  construction,  laid  down  in  Fenion's  Case  and 
jiTClover's  Case  [1910]  A.  C.  242,  79  L.  J.  K.  B.  N.  S.  470,  102 
L.  T.  N.  S.  840,  26  Times  L.  R.  359,  54  Sol.  Jo.  375,  313  W.  C. 
O.  275,  47  Scot  L.  R  885,  and  therefore  the  decision  in  Lyons'a 
Case  must  be  treated  as  a  decision  upon  the  facts  actually  found  in 
that  case.  But  a  decision  upon  the  findings  of  fact  in  one  case 
cannot  and  ought  not  to  govern  the  decision  in  another  case  in 
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which  the  facts  are  not  identical.    LyoWs  Case  does  not,  there- 
fore, cover  this  case. 

Ill  Innes  v.  Kynoch  [1919]  A.  0.  765,  9  B.  E.  C.  478,  88  L.  J. 
P.  C.  N.  S.  85,  121  L.  T.  N.  S.  39,  35  Times  L.  R.  392,  63  Sol. 
;ro.  444,  12  B.  W.  C.  C.  78,  56  Scot.  L.  R.  345,  a  workman  em- 
ployed in  handling  artificial  manure,  consisting  mainly  of  bone 
dust,  died  from  hlood  poisoning  caused  by  his  becoming  infected 
flirough  an  abrasion  on  his  1<^  by  certain  noxious  baciHi,  which 
were  present  in  large  numbers  in  bone  dust,  but  were  also  found 
in  the  air  and  other  substances,  though  in  a  much  lesser  degree. 
It  did  not  appear  when  or  how  he  received  the  abrasion,  and  it 
was  impossible  to  say  with  certainty  when  the  infection  occurred. 
The  arbitrator  found,  as  the  result  of  the  medical  evidence,  that 
the  infection  which  caused  the  illness  was  derived  from  the  poison- 
ous germs  contained  in  the  bone  dust  which  the  deceased  hanillcd 
in  the  course  of  his  employment,  and  awarded  compensation  un- 
der the  Workmen's  Compensation  Act  1906.  The  House  of  Lords 
declared  the  claimant  entitled  to  compensation,  and  Lord  Birken- 
head, L.  C,  [1919]  A.  C.  at  p.  772,  thus  summarizes  what  must 
he  proved  to  establish  the  existence  of  "an  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  the  employment" :  "I  may  add 
that  the  decision  of  the  second  division  against  the  claim  was 
founded  on  [596]  the  fact  that  the  particular  time  and  the  par- 
ticular place  at  which  the  contact  of  the  abraded  surface  with  the 
poisonous  matter  took  place  cannot  be  definitely  ascertaiued.  It 
is  no  doubt  the  fact  that  in  Brinlom'  Case  [1905]  A.  C.  230,  74 
L.  J.  K.  B.  N.  S.  474,  53  Week.  Rep.  641,  92  L.  T.  N.  S.  578,  21 
Times  L.  R.  444,  2  Ann.  Cas.  137,  a  particular  time  was  found  as 
being  that  at  which  the  contact  had  o<'curred.  But  all  that  is 
material  is  that  the  infection  should  have  been  the  result  of  con- 
tact at  some  one  particular  time,  and  that  this  one  particular  time 
should  have  been  during  the  course  of  the  employment.  Some  oi- 
pressions,  such  as  those  referred  to  in  the  judgment  of  the  second 
division,  have  been  from  time  to  time  iise<l,  but  none  of  tliem 
are  binding  upon  this  House;  and  indeed  when  these  various  ex- 
pressions are  examined  in  connection  with  one  another  they  ap- 
pear to  me  to  come  to  no  more  than  this,  that  it  must  be  estab- 
lished that  the  disease  is  due  to  some  particular  occurrence,  other' 
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wise  it  cannot  be  the  result  of  accident.  That  it  ahoiild  be  some 
particular  occurrence  happening  at  some  particular  time  is  easen- 
lial,  otherwise  it  ie  not  in  the  nature  of  an  accident.  What  that 
particular  time  was  is  immaterial  so  long  as  it  reasonably  appears 
that  it  was  in  the  course  of  the  employment."    , 

In  this  case  we  think  that  the  facts  found  by  the  arbitrator  do 
in  point  of  law  constitute  an  injury  by  accident  within  the  mean- 
ing of  the  statute.  The  combination  of  circumstances  and  the  re- 
sults are  so  unexpected  and  unlooked  for  from  the  workman's 
point  of  view  that  they  may  properly  be  described  as  aceidental. 
The  learned  arbitrator  was  of  opinion  that  he  was  precluded  in 
point  of  law  by  certain  cases  from  holding  that  the  occurrence  was 
accidental,  and  in  this  we  think  he  was  in  error. 

This  court  sh£>u1(i,  therefore,  declare  that  the  appellant  ia  enti- 
tled to  compensation  in  accordance  with  the  earnings  of  the  work- 
man agreed  upon  by  the  parties. 

Appeal  allowed.  Order  appealed  from  set  aside. 
Decision  of  the  arbitrator  reversed.  Declare 
that  the  appellant  was  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Act 
1916  in  accordance  with  his  earnings  as 
[697]  admitted.  Kespondent  to  pay  costs  in 
High  Court  and  in  Supreme  Court.  Pro- 
ceedings remitted  to  district  court  judge  to 
award  in  accordance  with  foregoing  declara- 
tion, and  to  make  such  order  as  to  costs  of  ap- 
pellant of  original  hearing  and  further  hear- 
ing as  he  shall  think  just. 

Solicitor  for  the  appellant,  J.  B.  Moffait. 
Solicitor  for  the  respondent,  W.  J,  Creagh. 

Note. — Chill  as  an  accident  within  workmen's  compensation 
acts. 

Whpre  a  break-doivn,  or  something  unusual,  or  out  of  the  normal, 
has  occurred  incident  to  the  employment,  subjecting  a  workman  to 
exposure,  by  rcaaoii  of  which  a  cliill  and  consequent  illness  followed, 
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it  has  been  held  in  some  caaee  that  there  vae  an  injury  b;  accident 
within  the  meaning  of  the  workmen's  compensation  acts.  United 
Faperboard  Co.  v.  Lewis  (1917)  65  Ind.  App.  356,  117  N.  E.  376;' 
Allna  Coal  Co.  7.  Drylis  [1913]  W.  C.  &  Ins.  Rep.  213,  6  B.  W. 
C.  C.  398,  [1913]  S.  C.  549,  50  Scot.  L.  E.  350,  1  Scot.  L.  T.  167, 
4  Jf.  C.  C.  A.  899;  Brown  v.  Watson  [1915]  A.  C.  1,  7  B.  W.  C.  C. 
259,  [1914]  W.  N.  195,  83  L.  J.  P.  C.  N.  Sr307,  111  L.  T.  N.  S. 
347,  30  Timea  L.  E.  501,  58  Sol.  Jo.  533,  [1914]  S.  C.  44,  51 
Scot.  L.  E.  492,  reversing  [1913]  S.  C.  593,  6  B.  W.  C.  C.  416,  50 
Scot.  L.  E.  415. 

Thus  in  United  Faperboard  Co,  v.  Leivis,  supra,  it  was  held  that 
a  workman  had  suffered  an  injury  by  accident  within  the  provision 
of  the  Indiana  Act,  where  an  accident  to  a  pipe  rendered  it  necessary 
to  flush  steaming  pulp  out  of  a  basement,  in  doing  which  fae  became 
overheated,  and  wliile  overheated  came  in  contact  with  the  ojx^n 
air,  which  caused  him  to  chill  for  several  days,  and  to  suffer  from 
acute  nephritis,  resulting  in  disability.  The  court  said :  "The 
Workmen's  Compensation  Act  of  this  state  makes  provision  for  the 
payment  of  compensation  for  personal  injury  or  death  by  accident 
to  an  employee,  arising  out  of  and  in  the  course  of  his  employment. 
Appellant  first  contends  that  the  evidence  shows  that  the  disability 
of  which  appellee  complains  is  the  result  of  a  disease,  and  not  of 
an  accident  within  the  meaning  of  such  act.  Eepeated  efforts  have 
been  made  to  define  an  'accidenf  as  used  in  similar  acts  in  various 
jurisdiction  a,  but  the  definitions  are  not  uniform.  One  frequently 
approved  defines  an  accident  to  be  'an  uulooked  for  mishap,  an  un- 
toward event  which  is  not  expected  or  designed.'  Th^  courts  have 
also  differed  as  to  whether  a  disease  following  an  employment  should 
he  considered  an  injury  by  accident  within  the  meaning  of  such 
acts.  In  the  various  decisions  on  this  subject  it  is  generally  recog- 
nized that  diseases  are  of  two  classes, — First,  the  so-called  indus- 
trial or  occupational  diseases,  which  are  the  natural  and  reasonably 
to  be  expected  results  of  a  workman  following  a  certain  occupation 
-  for  a  considerable  period  of  time;  second,  diseases  which  are  the 
result  of  some  unusual  condition  of  the  emploj-ment.  The  first 
class  is  illustrated  by  lead  poisoning  and  the  second  by  pneumonia 
following  an  enforced  exposure.  As  a  rule  such  industrial  or  occu- 
pational diseases  are  not  considered  as  injuries  by  accident,  and  in 
the  absence  of  special  statutory  provision  compensation  is  not  al- 
lowed therefor.  On  the  other  hand  it  ia  generally  accepted  that  a 
disease,  which  is  not  the  ordinary  result  of  an  employee's  work, 
reasonably  to  be  anticipated  as  a  result  of  pursuing  the  same,  but 
contracted  as  a  direct  result  of  unusual  circumstances  connected 
therewith,  is  to  be  considered  an  injury  by  accident,  and  comes 
within  the  provisions  of  acts  providing  for  compensation  for  per- 
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sonal  injury  so  caused.  ...  In  the  instant  case  it  is  clf-arly 
tipparent  that  appellee  contracted  the  diseaBe  which  caused  tlie  dis- 
ability for  which  he  Beeks  compensation,  as  the  direct  result  of  an 
lumsual  circumstance  cooneeted  with  his  employment.  His  duties 
required  liim  to  keep  tlie  basement  room  clean,  but  this  did  not 
ordinarily  require  him  to  flush  hot  steaming  pulp  into  the  sewer 
with  hot  water  from  tlie  exhaust  of  the  engine.  It  is  evident  that 
this  was  only  rei^uired  when  the  iron  pipe  through  which  such  pulp 
was  conducted  broke  and  allowed  it  to  escape  to  the  floor.  Hence 
the  industrial  board  ma;  have  very  properly  found  that  the  breaking 
of  the  pipe  created  an  unusual  condition  under  which  appellee  was 
required  to  work  at  the  time  in  question,  resulting  in  enfoiced  ex- 
posure. In  such  event,  any.  disease,  of  which  such  exposure  is  shown 
to  have  been  the  cause,  may  properly  be  said,  under  the  rule  stated, 
to  constitute  a  personal  injury  by  accident,  and  to  come  within  the 
j>rovisions  of  the  Workmen's  Compensation  Act  of  this  state." 

And  it  has  been  held  that  a  miner  suffered  an  accident  where, 
because  of  a  wreck  in  a  shaft,  he  was  obliged  to  wait  an  hour  and 
a  half  at  the  downcast  shaft,  which  subjected  him  to  a  draft,  re- 
sulting in  a  chill  and  pneumonia,  from  which  he  died.  Brou'n  v. 
Watson,  supra.  This  cose  was  held  not  distinguishable  from  Alloa 
Coal  Co.  V.  Drylie,  infra.  Lord  Dnnedin  saying :  "My  Lords,  on  the 
assumption  that  the  case  of  Alloa  Coal  Co.  v.  Drylie  was  well  de- 
cided, I  am  of  opinion  that  this  case  ia  ruled  by  that  decision ;  and 
I  cannot  help  tJiinking  that,  in  perusing  the  opinion  of  Lord 
Salvesen,  that  that  learned  judge  took  the  same  view,  although  he 
did  not  wish  to  exprees  a  formal  dissent  from  the  view  of  the  other  - 
members  of  tlie  second  division.  It  seems  to  me  that  here,  as  there, 
you  have  an  accident  interfering  with  the  regular  working  of  the 
mine;  the  consequential  exposure  of  the  workman  to  rigorous  cli- 
matic conditions  for  a  prolonged  period,  which  exposure  would  not 
have  been  his  fate  but  for  the  accident;  and  the  finding  in  fact 
that  the  supervening  illness  was  due  to  this  prolonged  exposure. 
There  is  no  intervening  circumstances  depending  on  some  cause 
other  than  the  accident  which  occurs  to  brea'k  that  chain  of  causa- 
tion. I  will  illustrate  what  I  mean  by  referring  to  the  case  of 
McLvckie  v.  John  Watson  [1913]  S.  C.  975,  50  Scot.  L.  R.  770,  6 
B.  W.  C.  C.  S50,  where  a  wetting,  which  brought  on  a  chill,  was 
not  a  necessary  sequel  of  tlie  accident,  but  was  due  to  the  work- 
man's determination  not  to  await  liis  turn  for  the  cage,  but  to 
Ftand  in  the  water  in  order  to  get  in  front  of  his  fellows." 

In  Alloa  Coal  Co.  v.  Drylie  imz]  W.  C.  &  Ins.  Bep.  213,  where, 
owing  to  a  defective  pump,  water  began  to  accumulate  and  miners 
became  alarmed,  left  work,  and  reached  the  pit  bottom  in  a  heated 
condition,  and  the  cage  did  not  descend  in  reply  to  tiieir  signals 
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for  twenty  minutea,  during  which  time  they  stood  in  the  water  up 
to  their  Iroees,  and  one  of  them  became  chilled  and  pneumonia  fol- 
lowed, resulting  in  hja  death,  it  was  held  that  his  death  was  due  to 
an  accident.  Lord  Salveaen  dissented  on  the  ground  that  there 
was  no  case  where  a  death  from  disease  such  as  pneumonia  had 
beeu  held  to  be  a  death  resulting  from  injury  by  accident,  because  it 
might  be,  with  more  or  less  probability,  attributed  to  an  accidental 
exposure  to  wet  or  cold,  and  said;  "The  pneumonia  itself  did  not 
develop  for  nearly  a  week,  and  I  do  not  think  the  inference  which 
the  arbitrator  drew  Waa  warranted  by  the  facts  he  has  stated ;  unless 
indeed  tlie  fact  that  a  man  has  caught  a  cold  during  his  work  from 
which  he  never  re&overs  until  pneumonia  supervenes  is  a  ground  for 
inferring  that  the  circumstances  which  produced  the  cold  also  pro- 
duced tlie  supervening  pneumonia,  however  long  the  interval  that 
elapsed." 

In  some  cases,  however,  although  there  was  an  unusual  happening 
incident  to  the  employment  and  an  emp!oy(;e  suffered  a  chill,  it  has 
been  held  that  there  was  not  an  injui-y  by  accident  within  the 
meaning  of  the  Workmen's  Compensation  Statute.  Lyons  v, 
Wooililee  Coal  &  Coke  Co.  [1916]  S.  G.  719,  63  Scot.  L.  R.  538,  9 
B.  W.  C.  0.  655,  affirmed  in  [1917]  W.  N.  151,  10  B.  W.  C.  C.  41G, 
86  J.  K.  P,  C.  N.  S.  137,  117  L.  T.  N'.  S.  65,  61  Sol,  Jo.  490; 
McLuckie  v.  John  Watson,  supra. 

Thus  in  Lyons  v.  Woodilee  Coal  £  Coke  Co.  supra,  it  was  held 
that  a  miner  did  not  suffer  an  accident  where  he  contracted  a  chill 
and  cold,  resulting  in  his  death,  while  waiting  for  half  an  hour  at 
'  ihe  foot  of  a  shaft  for  the  cage,  the  delay  being  due  to  a  break- 
down. Lord  Mackenzie  said:  "On  the  facts  as  found  it  appears 
to  me  that  the  pif  was  being  worked  on  the  pari;icular  morning  in 
(question  in  a  perfectly  normal  way,  and  the  fact  that  the  cage  took 
an  Jiour  longer  than  usual  to  reach  the  bottom  cannot  be  regarded 
as  an  occurrence  of  an  unusual  or  unexpected  character.  Nor  can 
the  break-down  of  the  bell  wire  be  so  regarded.  That  was  just 
one  of  the  occurrences  which  was  to  be  espected  in  the  pit,  and  the 
object  of  making  the  statutor}'  inspection  of  the  shaft  was  that  such 
a  break-down  miglit  be  repaircti.  Therefore,  unless  we  are  to  hold 
that  it  ia  a  particular  event  or  occurrence  of  an  unusual  or  unex- 
pected character  when  a  man  catches  cold,  I  am  unable  to  see  how 
the  appellant  can  establish  a  right  to  compensation." 

.■Vnd  in  McLwkie  v.  John  Walson,  supra,  where  a  miner  con- 
tracted a  chill,  and  became  incapacitated,  as  the  result  of  standing 
in  the  water  for  half  an  hour  at  the  pit  bottom  waiting  for  the 
cage,  insload  of  waiting  on  dry  ground  until  his  turn,  it  was  held 
that  it  could  not  be  said  to  be  an  accident  arising  out  of  the  em- 
ployment,  although  the  water  at  the  pit  was  due  to  the  pump 
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hreakiDg  iowa.  TJie  Lord  President  said:  "In  tlio  Alloa  Cdal  Go. 
Caee  the  pit  was  flooded  through  an  accident,  and  was  flooded  to 
such  aa  extent  that  the  men  thought  fhoy  were  in  danger  of  their 
lires,  and  mshcd  to  the  pit  bottom  in  order  to  get  up  to  the  surface 
— not  at  the  ordinary  time  and  in  the  ordinarr  course  of  their 
businesB,  but,  as  they  thongitt,  in  order  to  Escape  from  drowning. 
While  there  they  were  subjected  to  a  severe  wetting,  and  the  learned 
aJicrilT  substitute,  who  actefl  as  arbiter  in  the  case,  came  to  tlie  con- 
elusion  that  the  disease  of  wliich  the  man  died  was  contracted 
through  the  exposure  to  which  lie  was  then  subjected'.  In  that  case 
it  was  held  that  there  had  been  an  accident,  and  that  it  occurred 
out  of  and  in  the  course  of  the  employment.  But  what  do  we  have 
here?  We  have,  I  agree,  an  accident  in  this  way,  that  the  pump 
broke  down  and  there  was  water  Kt  the  pit  bottom ;  but  there  is  no 
suggestion  that  there  was  the  slightest  danger  to  anybody  owing  to 
the  amount  of  water  at  the  bottom  of  the  pit.  The  men  were  going 
up  to  the  surface  when  their  work  was  done,  in  the  ordinary  way, 
and,  if  each  man  had  waited  his  turn,  he  would  only  have  got  his 
feet  wet  in  getting  to  the  cage — or^  as  the  learned  siieriff  substitute 
says,  if  they  had  been  anxious  not  to  get  their  feet  wet,  they  could 
have  aioided  cien  that  to  a  large  estent  by  crawling  over  some 
hutclips  which  were  pushed  towards  the  cage.  Instead  of  waiting 
their  turn  the  workmen,  were  all  ajixiouB  to  get  to  the  cage  at  once, 
and  this  man  walked  into  the  water  and  stood  there  for  at  least 
tliirty  minutes,  and,  in  consequence  of  that,  the  sheriff  substitute 
thinks  it  is  probable  that  he  got  tlie  chill  which  causod  tlie  in- 
firmity from  which  he  suSered,  It  scorns  to  me  impossible  to  say 
that  that  was  an  accident  which  arose  out  of  and  in  the  course  of 
the  emi)lo)Tnent,  and  it  is  futile  to  j5nj'— as  was  pleaded  by  counsel — 
that  the  wqrkman  might  have  been  just  a;  ill  if  he  had  had  an 
ordinary  wetting  of  his  feet  instead  of  voluntarily  staying  in  the 
water  for  thirty  minutes.  I  think  that  the  case  is  an  exceedingly 
clear  one,  and  that  the  learned  sheriff  substitute's  decision  must 
lie  upheld."  This  decision  was  distinguished  in  Brown  v.  Watson, 
supra,  on  the  ground  that  in  the  McLucleie  Case  there  was  an  in- 
tervening canse ;  that  is,  the  miner's  determination  to  stand  in  the 
water  to  get  in  front  of  his  fellows,  instead  of  remaining  where  it 
was  dry  and  taking  hia  turn. 

And  pleurisy  following  a  chill,  after  a  canvasser  and  Collector  of 
accounts  had  become  overheated  in  climbing  tJiree  flights  of  stairs, 
haa  been  held  not  to  be  an  accident.  Mc3Ii!Ian  v.  Singer  Sewing 
Jitack.  Co.  fl913)  50  Scot.  h.  Tl.  2?0.  The  Lord  President  said: 
"Looking  at  this  as  s  plain  man,  I  think  that  nothing  could  he 
further  removed  from  an  accident  than  wiist  happened  in  this  case. 
All  that  the  claimant  can  say  is  that  in  the  course  of  hia  ordinary 
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work  he  got  overheated, — lie  (?ot,  as  he  puta  it,  sweated, — and  tliat 
when  he  got  home  he  felt  he  had  contracted  a  chill,  and  afterwards 
found  he  was  EuSering  from  ijteurisy.  I  must  ssy  that,  until  I  am 
compelled  to  Bay  ao  by  a  Jiigher  tribunal,  I  Bhall  never  admit  that 
(iuch  a  thing  as  this  is  au  accident." 

A!thouj(h  there  was 'no  unusual  happening  incident  to  the  busi- 
nesB,  it  will  be  observed  that  in  the  reported  case  (Maouire  v.  Ukion 
S.  S.  Co.  ante,  161),  the  court  decided  that  the  workman's  injury 
was  an  injury  by  accident,  where  it  appeared  that  after  he  had 
worked  through  a  long,  but  not  unuaual,  shift  as  winchman  in  an  ■ 
exposed  place,  he  suffered  a  chili,  resulting  in  pneumonia  and  the 
loss  of  the  use  of  hia  arm. 

The  decision  here  readied  giveB  a  liberal  construction  to  the 
Workmen's  Compensation  Act,  but  appears  to  be  rather  an  ad- 
vanced concluaion. 

In  Skeerin  v.  Clayton  [1910]  2  Ir.  B.  105,  44  Ir.  L.  T.  23,  3 
B.  W.  C.  G.  583,  it  was  held  that  inflammation  of  the  kidneys, 
caused  by  u  chill  from  heuig  obliged  to  work  in  water  for  a  fort- 
night, constituted  an  injury  by  accident.  J.  T.  W. 


[ENGLISH  KnrO'S  BENCH  DIVISION  AND  COCRT  OP  APPKAIi.] 

In  ee  an  Akbiteation  between  HOOLEY  HILL  RUBBER  & 
CHEMICAL  COMPANY,  LIMITED,  and  ROYAL  IN- 
SURANCE COMPANY,  LIMITED  and  Others. 

[inSO]  1  K.  B.  257. 

Also  reported  in  80  L.  J.  K.  B.  N.  S.  17B,  [1920]  W.  C.  *  Ins.  Rep.  31,  25 

Com.  Cas.  23,  122  L.  T.  N.  8.  173,  36  Times  L.  R.  81. 

liiHuranee  —  Ejfccpll<m  —  Ejrplotdon  —  Fire    cavslng    exploalon. 

Insurers  of  prop«rty  used  for  manufacturing  ezplosivea  are,  by  th« 
lernis  of  the  policies,  exempted  from  liability  fw  damages  caused  by  an 
explosion  of  T-N-T,  which  occurred  on  account  of  heat  from  a  Are  wbich 
bad  been  burning  on  the  premises  for  some  time,  where  such  policies  in- 
sure agninat  loss  by  fire,  and  contain  conditions  that  they  shall  not  cover 
loss  OB  dHQiages  by  explosion,  except  explosion  of  illuminating  gas,  and 
also  contain  a  memorandum  tbat  they  sball  not  cover  loss  or  damages  by 
explosion  or  loss  by  tire  following  any  explosion,  unless  it  is  proved  that 
the  fire  waa  not  caused  directly  or  indirectly  thereby,  or  was  not  the 
result  thereof. 

8ta«lfy  V.  Wftlfni  Inturance  Co.  (1868)  L.  H.  8  Exch.  71,  3T  L.  J. 
Exch.  N.  B.  73,  17  L.  T.  N.  S.  613,  1«  Week.  B«p.  3C9,  approTcd  and  fol- 
lowed. 

10  B.  n.  c. 


«byCoogIe 


IN  BE  HOOLET  HILL  RUBBER  &  C.    00.  l&Q 

^  ItepreaenUiUon  na  to  efftvt  of  poUcg^Fact  or  l(ii»  — Eatopyel. 

Hie  agent'*  representation  vas  one  of  Ian,  and  not  of  fact,  and  the 
insurer  was  not  thereby  estopped  from  defending  on  the  ground  that  the 
loss  was  caused  bj'  explosion,  where  during  negotiations,  in  answer  to 
the  manufacturer's  imjuiry  trhether  the  ordinary  policy  covered  dam- 
age by  explosioB  following  a  lire,  be  quoted  a  condition  of  the  policy  that 
it  did  Dot  cover  lose  by  explosion,  except  of  illuminating  gea,  and  stated 
that  damage  caused  by  explosion  resulting  from  a  fire  would  be  covered 
by  tlw  ordinaiy  policy,  save  that  loss  or  damages  as  specified  in  the  con- 
dition would  be  excepted,  although  the  manufacturer  understood  the 
qualification  to  refer  only  to  an  explo«itni  due  to  hoetile  action.  '■Iobb  m 
damage  occasioned  by  foreign  enemy"  being  an  excepted  risk.  Per  Bail- 
bacfae,  J.,  in  tbe  Diviaional  Covrt. 

(October  20,  1910.) 

[258]  AwAOD  in  an  arbitration  stated  in  tbe  form  of  a  special 
case. 

Differences  having  arisen  between  the  Hooley  Hijl  Rubber  & 
Chemical  Company,  Ld.  (hereinafter  called  "the  assured),"  and 
the  Eoyal  Insurance  Company,  Ld.,  and  three  other  insurance 
companies  (hereinafter  called  "the  insurance  corapaniea),"  in 
respect  of  the  liability  of  the  insurance  companies  for  a  claim 
made  against  them  by  the  assured  under  certain  policies  of  insur- 
ance^ these  differences  T^ere  referred  to  Mr.  A.  H.  Langdon, 
iCC,  as  sole  arbitrator,  who  stated  his  award  in  the  form  of  tliia 
special  ease. 

At  all  material  times  the  assured  carried  on  business  as  manu- 
facturers of  an  explosive,  tri-nitro-toluol,  at  Ashton-under-Lyne, 
-  on  premises  which  they  had  built  and  adapted  for  that  purpose. 

The  assured  had  taken  out  policies  of  insurance  by  which  the 
insurance  companies  agreed  to  pay  specified  amounts  if  the  prop- 
erty or  any  part  thereof  should  be  destroyed  or  damaged  by  fire. 
Condition  3  of  the  policy  of  the  Royal  Insurance  Company  pro- 
vided :-^ 

"This  policy  does  not  cover  .  .  .  Ims  or  damage  occasioned 
by  or  in  consecjuenee  of  invasiorij  foreign  enemy,  rebellion,  insur- 
rection, riot,  civil  commotion,  or  any  military  or  usurped  power 
whatsoever,  earthquake,  volcano,  or  subterranean  fire,  nor  loss  or 
damage  by  explosion,  except  loss  or  damage  caused  by  explosion  of 
illuminating  gas  elsewhere  than  on  premises  in  which  gas  is  manu- 
factured or  stored." 
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The  othfer  compnnics'  poHeiPS  contained  h  simi'lar  coii<litit>ii.' 
The  oondiHon  in  each  case,  is  hcrciiiHftpr  rrfrvi-eii  to  as  cuinlitiou 
3.  There  wua  also  tlie  following  tjpewiittL'u  niuiiiorHtidiiiii  in- 
dorsed on  eneh  of  the  policies  :— 

"Tliis  policy  does  not  cover  loss  or  danitige  bv  exjilosion  nor  loss 
or  damage  by  fire  following  any  explosion  unlcffa  it  be  pioved  that 
such  a  fire  was  not  cansed,  dii-octly  or  indirecily,  thereby,  or  wua 
not  the  result  thereof." 

On  June  13,  1917,  during  the  cnrrency  of  the  policies,  a  fire 
broke  out  in  tlie  works  of  the  asaured.  It  burnt  fiercely,  doing 
great  damage,  for  some  twenty  minutes.  Then  an  [259]  explosion 
look  place  wbicli  sliattered  the  premises.  The  explosion  occurred 
by  reasou  that  a  quantity  of  tri-uitro-toluol  contained  in  cl(ffied  re- 
ceptacles was  exposed  to  the  intense  heat  of  the  fire.  It  is  common 
knowledge  that  under  tlicse  conditions  tri-nitro-tohiol  is  certain  to 
explode. 

The  arbitrator  assessed  the  loss  sustained  by  the  assured  up  to 
Uic  time  of  the  explosion  at  the  sum  of  12,7402.  The  loss  .sus- 
tained by  the  assured  in  consequence  of  the  fire  and  the  explosion 
together  amounted  to  a  sum  far  in  excess  of  the  aggregate  amount 
of  the  sums  insured  by  the  policies. 

The  insurance  companies  admitted  liability  to  indemnify  the 
assured  for  the  loss  in  conseqtienee  of  the  fire,  but  denied-liability 
for  the  loss  consequent  upon  the  explosion  on  the  ground  that 
condition  3  and  the  memorandum  indorsed  ou  the  policies  ex- 
cepted them  from  that  liability. 

The  assured  contended  that  under  the  policies  they  were  enti- 
tled to  be  indemnified,  not  only  in  respect  of  the  loss  cauaeil  by  the 
fire,  hut  also  in  respect  of  the  loss  caused  by  the  explosion,  on  the 
pround  that  the  explosion  was  an  incident  in  tlie  course  of  the  fire, 
which  was  the  proximate  eauae  of  the  whole  loss. 

The  arbitrator  directed  himself  on  the  authority  of  Stanley  v. 
Western  Insurance  Co.  (18G8)  L.  R  3  Exch.  71,  37  L.  J.  Exch. 
X.  S.  73,  17  L.  T.  N.  S.  513,  16  Week.  Kop.  369,  that  he  was 
bound  to  find  that  the  contention  of  the  insurance  companies  wag 
well  founded,  and  that  the  contention  of  the  assured  oould  not 
prevail. 

A  further  contention  was  advanced  by  the  assured — namely, 
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that  the  Royal  Inaiirance  Company  were  estopped  from  denying 
that  they  wfero  liable  under  their  polioy  to  indemnify  the  assui-ed 
against  the  loss  which  arose  from  the  explosion. 

Upon  this  point  the  arbitrator  arrived  at  the  following  conclu- 
aioiia  of  fact  and  law  :— 

In  1915  the  a&aured  were  orf^anizing  their  factory  for  the  man- 
ufacture of  tri-nitro-toluol,  and  were  nf^tiating  with  the  Koyal 
Insurance  Company  as  to  the  insurance  to, be  effected,  and  in 
particular  as  to  the  sum  to  be  insured  and  the  kind  of  risks  to  be 
covered.  The  negotiations  were  conducted  [260]  by  correspond- 
ence with  the  manager  of  a  sub-branch  of-  the  Royal  InsuFanoe 
Company,  There  were  no  interviews  between  tlie  partiea.  Early 
in  1915  the  assured  had  obtained  from  the  Royal  Insuranoe  Com- 
pany a  Gov^r  agaiust  the  risk  of  fire,  subject  to  the  usual  condi- 
tions of  their  policies,  until.th©  peJiey  vms  prepared.  On  Septem- 
l)er  27,  1915,  the  assured  wrote  to  the  manager  asking  whether 
they  were  covered  by  ordinary  fire  insuranee  shonld  an  incendiary 
bomb,  or  any  bomb,  be  dropped  on  their  ^orks  and  cause  an  out- 
break of  fire.  The  manager  wrote  in  reply  on  September  28  that 
the  position  might  be  most  clearly  shown  by  quoting  condititm  3 
on  the  company's  p<dicy,  and  he  set  out  in  his  letter  the  terms  of 
condition  3.  On  reading  that  letter  the  assured  were  desirous  of 
■  determining  their  position  in  case  an  expl<»ion  followed  a  fire  and 
contributed  to  the  damage  done  by  the  fire.  Accordingly  on 
October  12  the  assured  wrote  to  tlie  manager,  asking  whether  in 
that  ei-ent  they  would  he  covered  by  ordinary  fire  insurance  for 
that  damage,  and  on  October  13  the  manager  replied  as  follows: 
"In  reply  to  your  inquiry,  we  have  pleasure  in  advising  that  dam- 
age caused  by  an  explosion  resulting  from  a  fire  would  be  duly 
covered  by  an  ordinary  fire  policy,  with  the  qualification,  of 
course,  that  loss  or  damage  ae  specified  in  condition  3  of  our  poli- 
cies (quoted  in  our  letter  of  the  28th  ulto.)  would  still  be  ex- 
cepted." By  tbat  letter  the  agent  intended  to  inform  the  assured 
as  to  the  l^;al  effect  of  the  policies  to  be  issued  in  due  course  by 
the  Royal  Insurance  Company.  The  assured  understood  the  letter 
as  a  notification  tbat  they  were  in  fact  covered  against  loss  caused 
by  an  vxplosion -following  a  fire,  other  than  an  explosion  duo  to 
enomy  aotioo,  and  they  were  in  fact-indiiood  by  the  letter  to  limit 
1 0   II.  R.  C.  ,  :     ■  ■ 
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their  insurance  against  loss  caused  by  an  explosion  followii^  a  fire 
to  the  policies  about  to  be  issued  by  the  Royal  Insurance  Com- 
pany. Consequently  the  assured  did  not  cover  themselves  by  tak- 
ing out  a  further  policy  against  lose  of  that  kind.  The  statementa 
in  the  letter  of  October  13  were  repeated  in  a  further  letter  from 
the  manager  dated  December  23,  1915.  Cover  notes  were  from 
tim6  to  time  sent  by  the  Koyal  Insurance  Company  to  the  assured, 
and  on  March  1,  [261]  1910,  the  policies  were  received  by  the  as- 
sured and  retained  without  question.  The  assured  were  well 
aware  that  an  outbreak  of  fire  in  a  factory  for  the  making  of  tri- 
nitro-toluol  is  almost  certain  to  cause  an  explosion,  if  the  fire  at- 
tacks- receptacles  in  which  the  explosive  is  inclosed.  These  re- 
oeptacles  in  one  form  or  another  are  a  necesaary  part  of  the  plant 
required  in  the  manufacture  of  the  explosive. 

The  arbitrator  directed  himaelf  in  law  that  the  letters  of  Octo- 
ber 13  and  December  23  were  observations  of  an  c^eer  of  the 
!Royal  Insurance  Company  during  the  negotiations  of  the  policies 
as  to  the  l^al  effect  of  the  policies  about  to  be  issued,  and  that, 
therefore,  no  estoppel  arose' against  the  company  to  prevent  them 
from  relying  upon  the  true  meaning  of  die  policies  legally  con- 
Etrued.  He  awarded  that  the  insurance  companies  should  several- 
ly pay  the  assured  the  following  sums — namely,  the  Royal  Ingnr- 
ance  Company  to  pay  5,0961.,  and  each  of  the  other  three  com-  ' 
panics  2,54SI.,  making  a  total  of  12,7401. 

Douglas  Hogg,  K.C.,  and  McCleaiy,  for  the  assured.  The 
first  question  is  whether  the  exception  in  the  policies  of  loss  or 
damage  by  explosion  is  an  exception  which  exempts  the  companies 
from  liability  for  damage  caused  by  an  explosion  which  occurs 
in  the  course  of  a  fire.  Where  there  is  both  a  fire  and  an  explo- 
sion, if  the  proximate  cause  of  the  loss  is  the  fire,  and  the  explo- 
sion is  only  incidental  to  the  fire,  the  exception  clause  does  not  ap- 
ply. On  the  other  hand,  if  there  is  an  explosion  followed  by  a  fire, 
the  companies  would  be  protected,  Stanley  v.  Western  Insunnee 
Vo.  (1868)  L.  R.  3  Exch.  71,  37  L.  J.  Exch.  N.  8.  73,  17  L.  T. 
N.  S.  513,  16  Week.  Rep.  369,  is  distinguishable  oa  the  facts,  for 
in  that  case  the  explosion  was  the  proximate  cause  of  the  damage 
and  los,  whereas  in  the  present  case  the  fire  was  the  proximate 
10  B.  R.  r. 
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cauae.  Thedamage  done  bj  the  explosion  was  just  as  much  a  non- 
sequence  of  the  fire  as  would  be  damage  caused  by  water  in  at- 
tempting to  extinguish  a  fire,  or  by  the  intentional  destruction  of 
a  neighboring  bouse  by  explosion  for  the  purpose  of  checking  the 
progress  of  the  fiames. 

[262]  The  second  question  is  whether  tho  Boyal  Insurance 
Company  are  estopped  by  the  statements  in  the  manager's  letters 
from  relying  on  the  exception.  The  statements  were  a  representa- 
tion of  fact, — namely,  that  the  assured  was  protected  by  the  com- 
pany's policy  against  damage  by  explosion^  unless  caused  by 
enemy  action.  It  was  not  a  question  of  the  legal  construction  or 
meaning  of  the  policy,  for  the  assured  had  not  at  that  time  seen 
the  policy,  and  the  reference  to  condition  3  was  given  in  order  to 
show  that  loss  by  enemy  action  was  excepted.  [West  London 
Commermal  Bank  v.  Eiison  (1884)  18  Q.  B.  Div.  360,  53  L.  J. 
Q.  B.  N.  S.  345,  50  L.  T.  N.  S.  656,  32  Week.  Kep.  757,  was  re- 
ferred to.] 

R.  A.  Wri^t,  K.O.,  and  Keogh,  for  the  insurance  companies, 
were  called  upon  to  argue  the  second  question  only.  To  give  rise 
to  an  estoppel  there  must  be  a  representation  as  to  an  existing  fact. 
The  only  representations  here  were  as  to  the  legal  effect  of  the 
company's  policy,  the  mat^al  clause  of  which  was  before  the  as- 
sured at  the  time,  and  when  they  subsequently  received  the  policy 
it  was  retained  without  comment.  A  misrepresentation  as  to  a 
point  of  law  cannot  give  rise  to  an  estoppel,  assuming  the  parties 
to  be  on  an  equal  footing.  BeaUte  v.  Lord  Ebury  (1872)  L.  R.  7 
Ch.  777,  41  L.  J.  Ch.  N.  S.  804,  27  L.  T.  N.  S.  398,  20  Week. 
Rep.  9»4. 

McCleary  replied. 

Bailhache,  J. :  This  case  raises  two  qnesttons  for  the  opinion 
of  the  court.  The  first  question  is  whether  the  insurance  com- 
panies are  liable  under  their  policies  for  the  <lamagc  cause*!  by  the 
explosion.  [Tiie  learned  judge  road  condition  3  and  the  memo- 
randum indorsed  on  the  policies.]  In  my  opinion  the  case  is  in- 
ilistiuguiBfasble  from  Stanley  v.  Weslern  Itisurance  Co.  (1868) 
L.  R.  3  Exch.  71,  37  L.  J.  Exch.  N.  S.  73,  17  L.  T.  N.  S.  513,  16 
Week.  Rep.  369,  which  was  decided  fifty  years  ago  and  which  is 
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binding  on  me.  Upon  the  authority  of  that  case  I  hold  that  tiie 
insurance  companies  arc  right  in  saying  that  their  policies  du  uut 
fovei'  the  loss  caused  by  the  explosion  in  the  circnmatanoes  of  this 
case.  Th©  second  question,  which  affects  the  Koyal  Insurance 
('oinpany  onlj-,  is  whether  the  company  aie,  by  reason  of  certain 
i-cprcsentatioiis  made  by  tlieir  manager,  estopped  from  denying 
that  their  policy  [263]  eovere  the  loss  which  happened.  In  order 
to  ascertain  whether  there  is  an  estoppel  I  have  to  consider  the  let- 
ters, which  passed  between  the  assured  and  the  company's  man- 
Agcr.  [The  learned  judge  read  the  letters  set  oat  above  and  ctm- 
timied:]  Now,  what  meaning  would  those  letters  convey  to  an 
ordinary  intelligent  business  man?  I  think  they  would  convey 
the  impression  that  snch  a  loss  as  in  fact  happened  was  covered  by 
ihe  ordinary  form  of  policy.  It  is  true  that  the  assured  are  re- 
ferred to  condrtiOn  3,  but  having  r^ard  to  the  earlier  letters  and 
to  th©  fact  that  they  wete  referred  to  that  clause  when  asking 
about  an  incendiary  bomb,  I  think  an  ordinary  business  man 
would  understand  the  letters  to  mean  that  he  vfOB  covered  if  a  tire 
occurred  which  caused  an  explosion,  but  that  he  was  not  covered 
if  the  explosion  was  due  to  an  incendiary  bomb.  If  that  is  the 
meaning  of  the  letters,  or  is  the  sense  in  which  they  ought  to  be  ' 
understood,  does  that  create  an  estoppel  ?  If  the  statement  was  a 
statement  of  an  existing  fact,  independent  of  any  question  of 
construction  of  a  written  document  which  would  be  a  question  of 
law,  or  partly  of  law  and  partly  of  fact,  I  think  there  would  be  an 
estoppel.  But  in  my  ju(^;nient,  though  the  matter  does  not  seem 
to  mp  to  be  free  from  doubt,  the  writer  of  the  letters  was  putting  a 
construction  upon  the  ordinary  form  of  hia  company's  policy,  and 
he  was  telliug  the  assured  that  in  his  opinion  the  policy  did  cover 
sueh  an  explosion  as  occurred  in  this  case.  If  lie  had  merely  said 
that  (he  ordinary  form  of  policy  did  cover  it,  and  had  not  re- 
ferred to  condition  3, 1  should  have  had  even  more  doubt  about  the 
matter.  But  while  expressiug  his  opinion  about  it,  and  saying 
fhat  as  ft  matter  of  construction  the  assured  were  covered,  he  re- 
fiTred  them  to  the  very  clause  which,  according  to  the  construction 
jilrtct'd  upon  it  in  Stardey  v.  ^Ye8iem,  Insurance  Co.  aujtra,  does 
not  ciner  the  loss  in  question.  I  tliink  the  true  position  is  that  th© 
■  writer  was  not  stating  a  positive  existing  feet,  but  that  he  was  giv- 
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ing  hia  view  as  to  tlie  meanings  of  a  policy  which  contaiued  this 
particular  clause.  Hia  view  wad  a  mistaken  one,  but  the  asiMirml 
accepted  it  as  accurate,  and  [2M]  indeed,  if  it  wen-  not  for  Hian- 
ley's  Case,  I  think  there  would  be  a  goi;d  deal  to  he  said  in  snp- 
^lort  of  that  view.  I  think  that  the  arbitrator  was  right  in  hold- 
ing that  there  was  no  estoppel.  The  award,  tltei-cfore,  will  stand. 
I  express  no  opinion  as  to  whether  tlio  aasiired  could  Buccessfully 
claim  rectiticatiou  of  the  policy. 

Award  upheld. 
The  assured  appealed. 

[The  question  of  estoppel  was  not  raised  in  this  appeal^  the  as- 
sured and  the  Koyal  Insurance  Company  having  come  to  terms 
upon  that  matter.] 

Hogg,  K.C.,  and  McCleary,  for.the  appellants.  It  is  a  gener- 
al rule  in  the  law  of  insurance  that  an  amhiguoiis  clause  in  a 
policy  is  to  be  construed  against  rather  than  in  favor  of  the  insur- 
era.  In  re  Elherington  and  Lancasitire  and  Yorkshire  Accident 
iTminutce  Co.  [1909]  1KB.  561,  6  B.  R.  C.  617,  76  L.  J.  K.  B. 
N.  S.  684,  100  L.  T.  N.  S.  568,  25  Times  L.  E.  387,  53  Sol.  Jo. 
266;  la  re  Bradley  and  Essex  and  Sttffolk  Accident  In- 
detnnity  Society  (_1012]  1  K.  B.  415,  81  L.  J.  K.  B.  N.  S.  523, 
105  L.  T.  JS".  S.  919,  28  Times  L.  R.  l7o.  They  must  not  leave 
the  question  of  their  liability  in  doubt.  They  prepare  the  form  of 
the  policy.  If  they  fail  to  protect  themselves  by  their  exceptions 
in  clear  terms  they  must  make  good  the  loss.  In  the  present  case, 
apart  from  condition  3  and  the  memorauduni,  the  respondents 
would  be  liable.  The  properly  was  destroyed  by  fire.  Condition 
3  and  the  memorandum  except  from  the  risk  loss  or  damage  by 
txplosion.  The  result  is  that  if  the  loss  or  damage  was  caused  by 
fire  the  respondents  are  liable;  if  they  were  caused  by  explosion 
tho  respondents  are  exempt  from  liability.  The  tribunal  in  9ucb 
caaca  has  to  discover  the  proximate  cause  of  the  lossj  bearing  in 
mind  that  the  proximate  cause  does  not  mean  that  which  is 
nearest  in  point  of  time  to  the  disaster,  but  means  tho  real  or 
efficient  or  doniinaot  cause  of  the  loss,  Leyland  Shipping  Co.  v. 
Horwich  Union  Fire  Iitsurance  Society  [lfll8]  A.  C.  350,  87  L. 
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J.  K.  B.  K.  S.  305,  118  L.  T.  N.  ^  120,  34  Times  L.  K.  221,  C2 
S..I.  Jo.  .'tO",  23  Com.  Cas.  lOO,  14  Asp.  Mtr.  L.  Cas.  25S.  iu 
tliia  eaae  the  fire  was  the  real,  efficient,  or  doiuiQant  cause:  "The 
))ro.'ciT>iiite  cause  is  the  efficient  cause,— the  one  that  [265] 
iiceessarily  sots  the  other  causes  in  oponition."  Waskburn  v. 
Farmers'  hisiirance  Co.  (1880)  2  Fed,  304,  citing  Insurance  Co. 
V.  Ho<ni.  (1877)  95  U.  S.  117,  130,  24  L.  ed.  305,  398.  At  the 
It'iist,  fire  ^vas,  equally  with  c^:pIosion,  the  cause  of  the  loss,  and 
that  is  enough  to  entitle  the  appellants  to  recover.  Keischer  v. 
liorn-iclc  [1894]  2  Q.  B.  548,  63  L.  J.  Q.  B.  2v.  S.  753,  9  Reports, 
.158,  71  L.  T.  iV.  S.  238,  7  Asp.  Mar.  L.  Cas.  493.  There  are  four 
I»os3ihlo  cases :  (1)  Fire  without  explosion,  which  is  plainly  with- 
in the  policies;  (2)  explosion  without  fire,  whioh  is  plainly  with- 
in the  exception ;  (3)  fire  following  explosion,  which  ia  dealt  with 
hy  the  nieinorandum ;  (4)  explosion  following  fire,  which  is  not 
specially  dealt  with,  but  which  is  within  the  policy  because  the 
loss  or  damage  was  the  result  of  a  fire.  Bailliache,  3.,  felt  him- 
self boimd  \yy  Stanley  v.  Western  Insurance  Go.  (1868)  L.  R,  3 
Exch.  71,  37  L.  J,  Exch.  N.  S.  73,  17  L.  T.  If.  S.  513,  16  Week. 
Kep.  369.  Tlie  decision  in  that  case  is  unsatisfactory  and  ought 
to  be  overruled.  The  judgment  of  Kelly,  0.  B.,  is  inconsistent. 
The  Chief  Baron  agrees  that  if,  with  a  view  to  checking  a  fire,  a 
neighboring  house  yere  destroyed  intentionally  by  explosion,  the 
damage  done  by  the  explosion  would  be  recoverable  under  the 
policy  in  that  case,  and  that,  "in  a  word,  every  loss  that  clearly 
imd  proximately  results,  whether  directly  or  indirectly,  from -the 
tire,  is  within  the  policy,"  If  that  damage  was  within  the  policy, 
(I  fortiori  damage  by  explosion  occurring  in  the  course  of  a  Hve 
>vas  within  the  policy.  Yet  the  Chief  Baron  held  that  this  dam- 
iige  was  within  the  exception.  This  decision  has  not  found  favor 
in  America.  Transatl-aMic  Fire  Insurance  Co.  v.  Darseij  (1880) 
56  Md.  70,  40  Am.  Rep.  403;  U'asftfium  v.  Farmers'  Insurance 
Co.  supra;  Renshaw  v.  MisHOuri  State  Mutual  Fire  and  Marine 
Insurance  Co.  (1890)  103  ilo.  595,  23  Am.  St  Rep.  904,  15  S. 
\V.  945.  The  proximate  ciinse  is  often  the  earliest  in  point  of  time. 
In  Ktheringion's  Case  \  1909]  1  K.  B.  591,  6  B.  R.  C.  517,  78  L. 
.T.  K.  B.  X.  S.  684,  100  L.  T.  N.  S.  568,  25  Times  L.  R  287,  53 
.S<;1.  Jo.  266,  an  accident  policy  was  effected  against  bodily  injury 
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caused  by  violent,  occidental,  external,  and  visible  means,  and  it 
was  provided  that  ttic  policy  only  insured,  against  death  where 
at-cidcnt  within  the  meaning  of  the  policy  was  tlie  direct  or  proxi- 
mate cause  thereof,  but  not  where  the  direct  or  proximate  cauee 
thereof  wan  disease,  even  though  aggravated  hy  the  accident.  The 
assnred  met  with  an  accident,  developed  [266]  pDciimonia,  and 
died.  It  was  held  that  the  accident  was  the  proximate  cause  of 
death.  In  Letfland  Shipping  Co.  v.  Norwich  Union  Fire  Insur- 
ance Society,  supra,  a  ship  was  insured  against  perils  of  the  sea, 
but  the  policy  was  warranted  free  from  all  consequraioes  of  hostili- 
ties. The  ship  was  torpedoed  by  a  German  submarine.  She  iivas 
brought  to  Havre  disabled  and  moored  in  the  outer  harbor,  \vhere,- 
after  taking  the  ground  at  every  low  tide,  she  became  a  total  loss. 
It  was  held  that  hostilities,  and  not  perils  or  the  sea,  were  the 
proximate  cause  of  the  loss.  In  the  pi-esent  case  the  explosion  was 
not  a  new  cause  intervening.  The  real  cauae  of  the  loss  or  damage 
was  the  fire.  If  it  is  not  clearly  shown  that  the  real  cause  was  the 
oxplosiotr  the  appellants  are  entitled  to  recover. 

Sir  John  Simon,  K.C.,  R.  A.  Wright,  K.C.,  and  Keogh,  for 
the  respondents.  The  e£Fect  of  excepted  warranties  in  a  policy  of 
insurance  has  to  be  considered  in  this  ease.  The  respondents  ad- 
•  mit  that,  but  for  the  exertions,  loss  by  explosion  in  the  course  of 
a  tire  would  be  covered  by  these  policies.  On  the  same  principle  in 
Cory  T.  Burr  (1888)  L.  R.  8  App.  Gas.  393,  52  L.  J.  Q.  B.  N.  S. 
057,  49  L.  T.  N.  S.  78,  31  Week.  Bep.  894,  5  Asp.  Mar.  L.  Cas. 
109,  the  seizure  by  the  Spanish  government  would  have  been  cov- 
ered hy  the  policy  in  that  case  against  barratry  of  the  master, 
which  led  to  the  seizure ;  and  in  Lawrence  v.  Acddentil  Insurance 
Co.  (1881)  L.  It.  7  Q.  B.  Div.  216,  50  L.  J.  Q.  B.  N.  S.  522,  45 
L.  T.  N.  S.  29,  29  Week.  Hep.  802,  45  J.  P.  781,  a  policy  against 
accidents  was  held  to  cover  death  by  an  accident  which  happened 
to  the  assured  while  in  a  fit  On  the  other  hand  loss  by  explosion 
independent  of  fire  would  not  be  within  tlie  p^irview  of  the  policy 
at  all.  Then  what  ia  the  meaning  o£  the  exception  in  condition  3, 
"This  policy  does-not  cove*-  .  .  .  loss  or  damage  by  explosion  V 
The  intention  is  to  exclude  such  loss  by  explosion  aa  would  be 
within  the  policy  but  for  the  exception ;  that  is  to  say,  loss  or  dam- 
age by  explosion  caused  by  or  causing  a  fire.     The  memorandum 
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makes  this  clearer  bj  providing  that  where  fire  follows  an  explo- 
sion  the  insurers  are  not  to  bo  liable  unless  the  assured  proves  that 
the  fire  was  not  caused  by  the  explosion,  and  b;  leaving  unquali- 
fied the  exception  of  loss  by  explosion  caused  by  a  fire. 

[267]  Moreover  the  explosion,  and  not  the  fire,  was  the  real 
cause  of  the  loss.  la  Livie  v.  Janson  (1810)  12  East,  648,  104 
Eng.  Kepriut,  253,  11  Revised  Rep.  518,  a  ship  was  insured 
against  perils  of  the  sea  warranted  free  from  American  condemua- 
tion.  She  met  with  a  sea  peril  which  enabled  the  American  gov- 
ernment to  capture  and  subsequently  condemn  her;  and  it  was 
held  that  the  underwriters  were  not  liable.  So,  in  Cory  v.  Bixrr, 
tupra,  the  ship  was  insured  against  barratry  warranted  free  from 
capture  and  seizure.  She  was  seized  by  the  Spanish  government 
for  an  act  of  barratry  by  the  master  j  but  it  was  again  held  that  the 
underwriters  were  not  liable.  In  Lawrence  v.  Accidental  Inaurr 
aru:e  Co.  supra,  the  policy  insured  against  accidents  but  did  not 
insure  "in  ease  of  death  arising  from  fits."  The  assured,  being 
seized  with  a  fit,  fell  from  a  railway  platform  and  was  tilled  by 
an  engine.  It  was  held  that  the  insurers  were  liable.  LeyUmd 
Shipping  Co.  v.  Norwich  Union  Fire  Insurance  Society  [1918] 
A.  C.  350,  87  L.  J.  K.  B.  N.  S.  395,  118  L.  T.  N.  S.  120,  34 
Times  L.  R.  221,  02  Sol.  Jo.  307,  23  Com.  Oas.  190,  14  Aap.  Mar.  t 
L.  Cas.  258,  does  not  help  the  appellaats.  There  the  injury  from 
the  war  risk  continued  active  and  operative  until  the  total  loss  of 
the  ship.  No  new  cause  intervened  in  that  case,  as  it  did  in  this, 
to  nullify  the  effect  of  the  first  injury.  The  same  is  true  of  Ether- 
inglon's  Case  [1909]  1  K.  B.  591,  fl  B.  B.  C.  517, '78  L.  J.  K.  B. , 
N.  S.  684,  100  L.  T.  N.  S.  568,  25  Times  L.  R.  287,  53  Sol.  Jo. 
266,  pueimionia  being  one  of  the  well-recognized  ways  by  M-htch 
an  accident  and  consequent  exposure  to  the  weather  lead  to  a  fatal 
end.  Of  the  American  cases  only  one,  Washburn,  v.  Farmers'  In- 
s»ra7ice  Co.  (1880)  2  Fed.  304,  purports  to  be  a  decision,  and 
that  was  merely  a  direction  to  a  jury  at  nisi  prliis.  The  others 
contain  dicia  but  no  decision.  Stanley  v.  Western  Insurance  Co. 
L.  R.  3  Exch.  71,  37  L.  J.  Exch.  N.  S.  73, 17  L.  T.  N.  a  513, 16 
Week.  Rep.  369,  is  consonant  with  English  authorities ;  it  haa 
stood  unquestioned  for  fifty  years,  and  ought  to  be  followed. 

They  were  stopped. 

10  B.  R.   C. 


,dbyCoogIe 


IN  RB  HOOLEY  HILL  BUBBER  &  C.    CO.  20S 

Bankes,  L.J. :  The  appellants  were  during  the  war  mannfac- 
turing  explosives  at  Ryeeroft,  Ashton-uiider-Lyne.  With  the  in- 
tention of  insuring  themselves  against  loss  or  damage  by  fire  thoy 
entered  into  contracts  with  various  insurance  [268]  companies 
including  the  Royal  Insurance  Compauy.  Each  company  had  its 
ovm  form  of  policy  and  conditions,  but  on  the  particular  point  be- 
fore us  there  was  no  material  difference  in  the  language  of  these 
instruments.  Early  in  the  second  year  of  the  insurance  the 
amount  of  the  premium  was  altered,  and  a  memorandum  was  in- 
dorsed on  the  policies  in  the  same  terms  in  each  case  relating  to 
the  liability  of  the  companies  in  case  of  an  explosion  occurring  at 
the  appellants'  worts.  The  memorandum  was  intended  to  be  sup- 
plementary to  the  conditions  in  the  policies  which  already  dealt 
■with  the  case  of  explosion.  During  that  year  a  very  disastrous  fire 
broke  out,  followed  by  an  explosion  which  bad  the  effect  of 
putiing  out  the  fire  but  in  itself  did  immense  damage  to  the  ae-  , 
fiured  property.  The  companies  admit  liability  for  the  damage 
done  by  the  fire  before  the  explosion,  but  they  contend  that  by  the 
terms  of  their  policies  they  are  exempt  from  liability  for  damage 
resulting  from  the  explosion,  and  the  question  is  whether  the  com- 
panies' contention  is  well  founded. 

The  argument  for  the  appellants  is  that  the  contract  between 
the  parties  is  a  contract  of  insurance,  a  contract  of  indemnity 
against  loss  by  fire ;  and  that  for  ascertaining  whether  a  particular 
loss  has  been  caused  by  a  risk  insured  against,  the  general  rule  is 
that  the  proximate,  effective,  or  efficient  cause,  or,  as  it  was  called 
in  Lei/land  Shipping  Co.  v.  Nortvich  Union  Fire  Insurance  So- 
ciety [1918]  A.  C.  350,  87  L.  J.  K.  B,  N.  S.  895,  118  L.  T.  N".  S. 
120,  34  Times  1.  B.  221,  62  Sol.  Jo.  307^3  Com.  Cas.  190,  14 
Asp.  Mar.  L.  Cas,  258,  the  dominant  cause,  is  to  be  sought  for; 
and  that  the  fire  which  brought  about  the  explosion  was  plainly  the 
proximate,  effective,  or  dominant  cause  of  the  loss  in  this  case. 
On  the  other  aide  this  general  rule  is  not  disputed,  but  another 
general  principle  is  invoked ;  namely,  that  the  parties  may  exclude 
the  operation  of  a  general  role  in  any  particular  case,  and  that  in 
this  particular  case  the  general  rule  has  been  excluded  in  express 
and  unambiguous  language.  The  point  to  be  decided  is  whether 
this  contention  of  the  insurance  companies  is  or  is  not  correct  In 
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coiiaiilermg  this  question  it  must  be  U>ru©  in  miud  that  tiie&e  (Wii- 
tracts  of  insuranco  were  entered  into  by  parties  contemplating- 
damage  to  pi-operty  by  fire,  and  that  the  introduction  of  any. 
[269]  reference  to  explosion  sbows  that  they  coutcinplatcd  an 
explosion  following  on  or  causing  a  fire.  An  explosion  without 
any  antecedent  or  conBequent  fire  does  not  seem  to  have  been  in 
the  contemplation  of  the  parties  at  alL  The  policy  as  originully 
drawn  excluded  loss  or  damage  from  explosion  in  these  tcria.s: 
"This  policy  does  not  covor  .  ,  .  loss  or  damage  by  explosion, 
except  loss  or  damage  caused  by  explosion  of  illuminating  gaa. 
.  .  ."  The  exception  of  one  particular  kind  of  explosion  froui 
the  general  ezcluaiou  of  explosions  shows  that  the  parties  intemled 
to  exclude  from  the  risks  covered  by  the  policy  all  kinds  of  explo- 
sion other  than  the  one  expressly  excepted.  This  general  exclu- 
sion of  explosions,  although  altered,  is  not  canceled  by  the  niemo- 
_  landum  indorsed  on  each  of  the  policies,  which  provides  that  '"tliis 
policy  does  not  cover  loss  or  damage  by  explosion  nor  loss  or  dam- 
age by  fire  following  any  explosion  unless  it  be  proved  that  such 
a  fire  was  not  caused  directly  or  indirectly  thereby.  .  .  ."  That 
memorandum  shows  eveu  more  plainly  that  the  parties  were  con- 
templating and  intending  to  exclude  all  classts  of  explosion  as 
sources  of  loss  or  damage,  and  even  fire  following  an  explosion, 
unless  the  fire  is  proved  not  to  have  been  caused  directly  or  in-  ■ 
directly  by  an  explosion.  If  the  question  liad  to  be  decided  for  the 
first  time  on  the  terms  of  the  original  policy,  including  condition 
3,  but  without  the  aid  of  the  memorandum,  I  shoidd  hitve  Ix'cn 
propai-ed  to  hold  that  the  iusurance  comi)anie9  were  right  in  con- 
tending that  a  loss  following  on  an  explosion  is  not  covcretl  by  the 
policies.  But  the  maUer  is  not  free  fi-om  authority.  Staidpy  v. 
Western  Insurance  Co.  (1868)  L.  R.  3  Exeh.  71,  74,  75,  hus  hwa 
leferred  to.  That  case  was  considered  by  the  arbitrator  and  the 
learned  judge  as  a  direct  authority  binding  upon  them.  Mr,  Hogg 
has  asked  this  court  to  say  that  case  was  wrongly  decided,  and  he 
referred  to  a  number  of  cases  which  sccin  to  show  that  in  America 
his  view  has  been  accepted.  It  is  a  salutary  rule  that  the  courts 
should  be  chary  in  interfering  with  the  interpretation  given  to  a 
ivell-kuowu  document  and  acted  on  for  any  considerable  period 
of  time.    The  decision  in  Staniey  v.  Western  [270]  Ineuraiice  Co. 
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has  been  imcliaUeDged  and  presumably  acte<l  on  for  fifty  years, 
and  even  if  I  did  not  agree  with  the  view  there  expressed  I  should 
hesitate  before  overruling  jL  I  need  not  criticize  it,  however, 'be- 
f  anae  I  agree  with  what  was  said  by  KcUy,  C.  B.,  and  Martin,  B. 
The  policy  in  that  case  contained  a  clause  not  materially  differinjg 
from  condition  3  in  the  present  case.  The  assured  argued  that  by 
rirtue  of  that  clause  the  company  were  not  to  be  liable  for  any  loss 
arising  from  explosion,  provided  the  explosioa  was  not  occasioned 
by  a  fire  already  in  existence  upon  the  premises  ^  but  that  if  there 
were  already  a  fire  upon  the  premiaes,  so  that  the  explosion  was  in- 
cidoital  to  and  occasioned  by  the  fire  and  then  increased  the  loss 
by  lending  itself  to  further  the  fire,  the  whole  damage  caused  was  ' 
within  the  insurance  of  the  policy.  Dealing  with  that  argument, 
the  Lord  Chief  Baron  said :  "To  give  the  instrument  this  con- 
stiTiction  would  be,  in  fact,  to  introduce  into  it  words  not  found 
there;  while  the  natural  construction  of  the  words  gives  a  prob- 
able and  easily  intelligible  sense.  In  consequence  of  the  wide- 
spread and  highly  mischievous  effects  of  explosioue  the  policy 
excludes  liability  for  any  of  their  consequences.  If  there  be  a  fire, 
in  the  course  of  which  an  explosion  occurs,  for  the  result  of  the 
fire,  unconnected  with  the  explosiou,  the  defendants  make  them- 
selves liable,  but  not  for  any  of  the  consequences  of  that  explo- 
sion." Referring  to  the  words,  "neither  will  the  company  be  re- 
sponsible for  loss  or  damage  by  explosion,  except  for  such  loss  or 
damage  aa  shall  arise  from  explosion  by  gas."  Martin,  B.,  said: 
**They  are  to  be  construed  according,  to  their  natural  meaning,  and 
as  ordinarily  understood  by  mankind.  There  is  nothing  to  qualify 
the  word  'esplosiou,'  and  I  appi^chend,  therefore,  that  the  com- 
pany bargain,  and  the  insured  agrees  with  them,  that  they  are  nut 
to  be  responsible  for  any  loss  or  damage  by  explosion."  The 
judgment  of  the  Lord  Chief  Baron  has  been  criticized  because,  in 
a  passage  later  than  that  which  I  have  read,  he  refers  to  damage 
resulting  from  efforts  to  put  out  the  fire,  for  example,  by  water, 
or  efforts  to  save  furniture  by  throwing  it  out  of  [271}  the  win- 
dow, or  to  check  the  progress  of  the  fire  even  by  "tlie  destroying  of 
a  neighboring  house  by  an  explosion,"  as  being  within  the  policy. 
Mr.  Hogg  contended  that  the  Chief  Baron  could  not  consistently 
with  that  view  hold  that  an  e.^losion  oaiiaed  by  the  fire  itself  was 
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not  within  the  policy.  In  my  opinion  the  criticism  ia  not  soiuid ; 
but  it  is  not  necessary  to  consider  whether  all  the  examples  of 
(laiiiage  given  by  the  Chief  Baron  wonid  be  within  the  policy.  I 
iigi-et;  with  his  view  as  to  the  general  exchision  of  explosion.  The 
decision  in  Stanley  v.  Western  Insurance  Co.  (1868)  L,  R.  3 
E.'ich.  71,  37  L.  J.  Excfa.  X.  S.  73,  17  L.  T.  K.  S.  513,  16  AVeek. 
Kop.  369,  was  right,  and  ought  to  be  followed,  and  tliia  appeal 
must  be  dismissed. 

"  Scrutton,  L.J. ;  I  am  of  the  same  opinion.  A  liie  broke  ont 
on  the  appellants'  premises  where  they  were  manufacturing  tri- 
nitro-toluol.  The  tire  by  its  Iieat  caused  such  an  explosion  of  the 
tri-nitro-tohiol  as  to  blow  out  the  fire  and  extinguish  the  factory. 
The  question  is  whether  the  terms  of  a  particular  policy  entftlo 
the  appellants  to  recover  the  damage  done  by  the  explosion.  The 
policy  is  not  in  its  original  form.  During  the  first  year  of  its  cur- 
icncy,  in  circumstances  which  we  are  not  told,  but  which  we  can 
easily  surmise  remembering  the  number  of  munition  factories 
that  sprang  up  during  the  war,  a  special  memorandum  was  in- 
dorsed on  the  policy.  The  policy  in  its  original  form  insured  the 
appellants  from  loss  or  damage  "if  the  property  shall  be 
(icsti-oyed  by  fire."  There  is  no  express  English  decision  wheth- 
er by  force  of  those  words  damage  not  directly  caused  by  fire,  but 
necessarily  consequent  on  tho  fire,  is  recoverable;  for  example, 
damage  from  en  explosion  cansed  by  a  fire,  or  damage  done  by 
itjofs  and  heavy  beams  or  girdei-s  which  fall  in  consequence  of  the 
fire,  where  damage  is  done  by  the  fall,  and  not  by  the  fire  itself, 
ihouph  the  fall  is  caused  by  the  fire  or  by  efforts  made  to  ex- 
tinguish it.  For  though  in  the  last  edition  of  Bimyon's  Law  of 
Fire  Insurance,  6th  ed.  (1913),  pp.  165,  156,  a  passage  is  cited 
purporting  to  b^  the  opinion  of  Kelly,  C.B.,  that  increased  dam- 
age caused  by  the  ignition  of  explosive  substances  must  be  made 
good,  the  paasape  is  really  part  [272]  «£  the  argument  for  the 
plaintiff,  who  failed.  It  is  not  necessary  Ut  decide  the  point, 
thou^  I  incline  to  the  view  that  the  damage  mentioned  above 
would  be  within  this  policy  if  there  were  no  exceptions.  To  see 
what  damage,  prima  facie  covered  by  the  policy,  is  excepted  from 
the  insurance,  a  printed  condition  relating  to  explosions  and  an 
10  B.  R.  C. 
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added  mcmorandHm  have  to  W  ccmsidered.  Fifty  years  ago  it 
wa8  submitted,  as  a  possible  constrnction  of  &  Bimilar  clause  ex- 
cepting loss  or  daiiiagt;  arising  from  explosion,  that  it  only  shut 
cut  explosions  where  there  was  no  antecedent  fire.  That  waa  Mr. 
Quain'a  argument  in  Sfanlet/  v.  Western  Inswance  Co.  (1868)  L. 
E.  3  Exch.  71,  37  L.  J.  Ex^h.  N.  8.  73,  17  L.  T.  K.  S.  513,  16 
"Week.  Rep.  369.  The  Court  of  Exchequer  decided  against  it. 
The  resrult  is  that  for  fifty  years  there  ha»  been  authority  in  Eng^ 
land  for  construing  condition  3  of  this  policy  as  excluding  loss  or 
damage  from  an  explosion  although  it  is  the  conseqnence  of  an 
antecedent  fire,  I  feel  bound  to  read  the  words  of  the  condition 
in  the  light  of  existing  English  decisions.  It  would  take  a  very 
strong  case  to  induce  me  to  give  to  the  words  a  meaning  different 
from  that  ^ven  to  them  by  an  English  decision  unquestioned  for  - 
fifty  years,  I  am  not  impressed  by  the  fact  that  a  different  view 
has  been  taken  by  Americnn  courts  on  American  policies.  Those 
courts  frequently  differ  fi-om  ours  on  the  construction  of  mercan- 
tile documents,  English  courts  construe  documents  by  the  light 
of  English  decisions.  In  my  view  the  loss  or  damage  in  this  case 
was  excluded  by  the  effect  of  condition  3. 

But  the  "ease  does  not  stop  at  the  printed  conditions.  The 
effect  of  the  memorandum  has  still  to  be  considered.  I  agree 
that  the  memorandnm  contemplates  four  cases  of  fire  with  or 
without  an  explosion:  First,  fire  witiiout  explosion.  Clearly  the 
memorandum  has  nothing  to  do  with  that.  Secondly,  explosion 
without  fire.  It  seems  clear  that  this  (unless  it  were  a  gas  ex- 
plosion) would  ncit  be  within  the  policy.  Thirdly,  explosion  fol- 
lowed by  fire ;  as  to  that  the  memorandum  says  that  the  policy 
does  not  cover  loss  caused  by  the  fire  unless  it  be  proved  that  the 
fire  was  not  caused  directly  or  indirectly  by  the  explosion,  or  was 
not  the  result  [273]  thereof.  The  effect  of  this  is  that,  where 
damage  is  done  by  an  explosion  and  fire  following  it,  the  assured 
cannot  recover  unless  he  can  prove  that  the  fire  was  not  caused  by 
the  explosion.  This  case  is  specifically  dealt  with  by  the  last 
part  of  the  memorandum.  Fourthly,  fire  followed  by  explosiiui. 
This  case  is  not  within  the  latter  part  of  the  memorandum.  It  is 
dealt  with  separately  in  the  earlier  part  of  these  words,  "This 
1  policy  does  not  cover  loes  or  damage  by  explosion."  I  do  not 
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tttink  those  words  vere  inserted  to  except  loss  from  explosion 
where  there  was  no  fire,  vhich  prima  facie  would  not  be  within 
the  policy  at  all  and  would  need  no  exception.  la  my  view  the 
intention  was  to  except  loss  from  an  explosion  following  and 
caused  bj  a  fire,  and  to  repeat  the  decision  in  Stanley  v.  Wettem 
Insurance  Go.  supra,  I  appreciate  the  point  that  a  policy  against 
fire  in  a  factory  for  high  ej^losives  is  not  of  much  use  if  it  does 
not  cover  lose  or  damage  by  explosion.  That,  however,  is  a  mat- 
-  ter  between  the  assured  and  their  insurers.  It  ought  not  of  itself 
to  outweigh  the  other  c<Hisideration8  I  have  mentioned.  I  agree 
that  the  appeal  should  be  dismissed. 

Dtike,  L.  J. :  I  agree.  The  immediate  cause  of  the  damage  in 
'  this  case  was  an  explosion  through  which  the  premises  them- 
selves and  the  fire  which  had  broken  out  iu  them  ceased  to  exist 
at  the  same  time.  The  assured  claim  to  recover  because,  as  they 
say,  the  effective  cause  of  the  damage  was  the  fire.  It  is  not 
iicoosi^Hrv  to  say  what  the  result  would  have  been  if  the  case  had 
rested  on  tlie  words  on  the  face  of  the  policy,  or  on  tliose  words 
togetlier  with  the  condition  3,  The  original  position  of  the  parties 
was  modified  by  a  mcmorauduin  the  terms  of  which  we  have  to 
consider.  The  memorandum  provided  that  the  policy  should  not 
cover  loss  or  damage  by  explosion,  nor  loss  or  daiuagc  by 
fire  following  an  exptosioa,  unless  it  were  proved  that,  to  put 
it  shortly,  the  fire  was  independent  of  the  exj>lo3iou.  What 
is  the  effect  of  excluding  one  of  sineral  kiu<ts  of  damage 
which  iusiirora  might  otherwise  lie  bound  (o  moke  good? 
I  take  it  tn  be  [274]  elementary  that  an  exception  such  as  this  is 
an  exception  of  soinctbing  which  would  lie  in  the  policy  if  it  had 
not  been  excepted.  The  intention,  then,  is  to  ex<-liide  loss  by  ex- 
plosion wliiob,  but  for  the  exclusion,  would  or  might  have  involved 
the  insurers  in  liability.  Xow,  tbci-e  arc  two  classes  of  explosion 
which  occur  to  the  mind  at  once :  ( 1 )  Those  mcntioued  in  con- 
dition 3,  that  is  to  say,  explosions  winch  occur  in  the  omrse  of  a 
lire,  and  (2)  explosions  which  cause  a  fit's.  The  oxceptinn  deals 
with  something  more  than  explosions  which  cause  a  fire.  It  deals 
in  its  first  words  with  loss  or  dHmaiw  caustnl  by  explosion  in  the 
most  general  terms,  and  that  must  be  sudi  loss  or  damage  caused, 
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hy  explosion,  as,  but  for  the  exception,  would  have  been  within  the  ' 
effective  worda  of  the  policy.  It  must,  therefore,  be  loss  or  dam- 
age caused  by  an  explosion  occurring  in  connection  with  fire.  An 
explosion  independent  of  fire  would  not  be  within  the  policy  at 
all.  The  two  classes  of  explosion  are  separately  dealt  with.  In 
the  present  case  there  was  an  explosion  in  the  course  of  a  fire,  and 
it  seems  to  me  tHat  the  parties  have  agreed  in  express  and  com- 
prehensive terms  that  damage  caused  by  such  an  explosion  shall 
not  he  within  the  terras  of  the  policy.  In  this  investigation  I  am 
glad  to  have  the  guidance  of  Stanley  v.  Western  In^rance  Co. 
(1-868)  L.  R.  3  Exch.  71,  37  L.  J.  Exch.  X.  S.  73,  17  L.  T.  Is'. 
S,  513,  16  Week.  Rep.  369.  The  arguments  which  prevail  with 
me  are  those  which  prevailed  with  the  Court  of  Exchequer  in 
that  case.  In  my  view  it  was  rightly  decided.  The  arguments 
which  influenced  the  court  must  lead  us  to  the  same  conclusion. 
I  cannot  adopt  the  suggestion  that  there  is  in  this  policy  any 
nmbignous  language  to  be  construed  contra  proferenles. 

With  regard  to  the  American  casea^,  great  respect  is  due  to  the 
opinion  of  every  judge  who  applies  his  mind  to  a  system  of  law 
analogous  to  our  own  and  in  many  cases  identical  with  it  But 
on  some  questions  of  mercantile  law  English  and  American  deci- 
sions have  diverged.  We  cannot  say  and  it  is  unnecessary  to  in- 
quire how  this  question  may  be  treated  by  the  Supreme  Court  of 
the  United  States.  We  have  a  clear  decision  in  accordance  with 
principles  of  construction  [275]  and  administration  of  English 
law,  whidi  leads  me  to  the  conclusion  that  the  learned  judge  was 
right  and  that  this  appeal  should  be  dismissed. 

Appeal  dismissed. 


Solicitors  for  appellants:  Vizard,  Oldham,  £  Company,  for 
Hockin,  Bedon  £  Uochin,  Manchester. 

Solicitors  for  respondents:  Alfred  Bright  £  Sons,  for  Bate- 
aong,  Warr,  &  Wimshitrst,  Liverpool;  Paines,  Blyth,  £  llu^table, 
for  Wighiman,  Pedder,  &  Company,  Liverpool. 

Note. — Insurance:  liability  of  insurer  against  fire  for  damage 
caused  by  explosion  occasioned  by  fire. 

It  is  a  well-settled  rule  in  the  United  States  that  en  insurer,  under 
10  B.  R.  C. 


«byCoogle 


212  ANNOTATION. 

a  policy  iD^uriog  Bgainst  loss  by  lire,  is  liable  for  (l&mage  caused  to 
the  insured  property  by  an  explosion,  where  thore  waa  a  fire  oa  the 
])reniiBes  and  it  was  followed  by  an  explosion  which  was  an  incident 
of  the  fire,  or  caused  therebvj  it  being  considered  under  such  circum- 
stances that  the  entire  loss  is  a  loss  caused  by  fire;  and  this  rule  of 
liability  is  applied  to  insurers  whose  contracts  except  losses  from  ex- 
plosions of  any  kind,  as  weU  as  tboae  vhoee  policies  do  not. 

TJxrrED  States. — Waters  v.  Merchants'  LvuisvitTe  Ins.  Co.  (183i ) 
11  Pet.  213,  9  L.  ed.  en;MitcheU  7.  I'otomac  Itis.  Co.  (1S>01)  183 
U.  H.  43,  46  L.  ed.  74,  33  Sup.  Ct.  liep.  32;  Washburn  v.  Farmers' 
Ins.  Co.  (1880)  3  Fed.  304;  Washhum  v.  .l/tffwi  Vallni  Ins.  Co.  . 
(1880)  2  Flipp.  664,  2  Fed.  633;  Wasliburn  \.  Ar(i!<ans-  Ins.  Co. 
(1879)  Fed.  Cas.  No.  17,213;  Wftsliburn  v.  Vuion  F.  Ins.  Co.  (1879) 
FhI.  Cae.  No.  1?;215;  Washburn  v.  Wenlern  Im.  Co.  (1879)  Fed. 
Cas.  Xo.  17,216. 

CAUFORyii..— Rossini  v.  St.  Paul  F.  &  .¥.  his.  Co.  (1!I20)  —  fal.' 
— ,  188  Pae.  SGi;  l!ossini  v.  Security  Mul.  F.  Ins.  Co.  (l!)-^0)  —  Cal. 
App.  — ,  189  Pac.  810. 

CdLOtiADO.— Western  Ins.  Co.  \.  Skasa  (1918)  64  Colo.  342,  171 
Pnc.  358. 

Flobida. — Fire  Asso.  of  Phila.  v.  Eransville  Breiring  .isso.  (1917) 
73  Fia.  904,  75  So.  196. 

Indiana. — German  Baptist  Tri-Covnlij  Mill.  FrotecHre  Axxo.  v. 
Conner  (1917)  64  Ind.  App.-393,  115  X.  E.  804. 

Ee STUCKY .—IVeu;  Hampshire  F.  Ins.  Co.  v.  liupard  (1920)  187 
Ky.  671,  220  S.  W.  538. 

LonsiASA. — Cabailero  7.  Home  Hut.  Ins.  Co.  (1860)  15  La. 
Ann.  217. 

Makvland. — Transallantic  F.  Ins.  Co.  \.  Dorse-ij  (1880)  56  Md. 
70,  40  Am.  Eep.  403. 

Missouni.— ifeH«/(nu)  v.  Firemen's  Ins.  Co.  (1888)  33  Mo.  App. 
394;  Benshaw  v.  Mijtsouri  Stale  Jlitl.  F.  &  M.  Ins.  Co.  (1890)  103 
Mo.  595,  23  Am.  St.  Hep.  904,  15  S.  W.  945;  Cohn  v.  Nallondl  Ins. 
Co.  (1902)  96  Mo.  App.  315,  70  S.  W.  259;  I.a  Force  v.  Williams 
City  F.  Ins.  Co.  (1890)  43  Mo.  App.  518. 

Xew  YdnK.— Brtffffs  v.  Horlh  American  &  M.  Ins.  Co.  (1873)  r,3 
N.  Y.  446,  dicta;  Wheeler  v.  I'henix  Ins.  Co.  (1911)  203  X.  Y.  283, 
38  L.H.A.(X.S.)  474,  96  X.  E.  452,  Ann.  Cas.  1913A,  1297 ;-«irrf  v. 
St.  Paul  F.  &  .1/.  7ns.  Co.  (1918)  224  N.  Y.  4T,  —  A.UH.  — ,  120 
N.  E.  86. 

Tesxessf.k.— J/n/i  v.  KationaJ  F.  Ins.  Co.  (1905)  115  Tenn.  513, 
112  Am.  St.  Bep.  870,  92  8.  W.  402.  5  Ann.  Cas.  777. 

Tkxas. — yorlhueslern  .V«/.  Ins.  Co.  v.  Minis  (1920)  —  Tex. 
Civ.  App.  — ,  226  S.  W.  738;  yorlhwestern  Nat.  Ins.  Co.  v.  West- 
moreland (1921)  —Te.t.  Civ.  App.  — ,  227  S.  W.  239;  Liverpo<d  <& 
10  B.  R.  C. 
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L.  &  a.  Ina.  Co.  r.  Cwrie  (l&ai)  —  Tex.  Civ.  App.  — ,  234  S.  W. 
832.  ' 

The  court  in  Hail  v.  National  F.  Ins.  Co.  supra,  said:  "The 
weight  of  authority  ii  to  the  effect  that  where  the  fire  oeciira  in  the 
property  insured,  and  aji  exploeion  takes  place  therein  during  the 
progress  of  the  fire,  the  effecta  of  which  are  covered  by  the  policy,  and 
such  explosion  is  a  mere  incident  of  the  pceceding  firo,  the  latter  is 
treated  aB  the  efficient  cause,  and  the  whole  loss  is  within  the  risk 
insured,  althongh  the  policy  in  terms  excludes  liahility  for  1ms  by  ex- 
plosion. .  .  .  In  May  on  Insurance,  it  is  said :  'Where  the  policy 
excluded  liability  "for  loss  by  lightning  or  explosion  of  any  kind 
unlees  fire  ensues,  and  then  for  damages  by  fire  only,"  it  was  held  in  a 
case  wHerc  it  appeared  that  vapor  evolved  from  material  in  process 
of  manufacture,  coming  in  coutaet  with  a  burning  lamp,  exploded, 
tearing  off  the  roof,  shattering  the  walls,  and  damaging  the  machin- 
ery, upon  which  a  flre  supervened,  that  the  insurers  were  liable  for 
the  damage  done  by  the  fire,  but  not  for  that  done  by  the  explosion. 
If,  under  such  a  policy,  fire  precedes  the  explosion,  the  entire  loss  is 
to  be  attributed  to  the  iire,  thongli  the  explosion  is  destructive.'  Id. 
vol.  3,  4th  ed.  p.  !I5C.  In  a  note  upon  the  same  page,  it  is  said :  'If 
a  fire  occurs  by  a  cause  within  the  policy  and  an  explosion  takes  place 
aa  an  incident  to  the  fire  so  as  to  increase  the  loss,  the  whole  damage 
is  within  the  jioiicy,  although  it  containe  an  exemption  ftom  liability 
for  the  explosion.'  ...  In  Clements  on  Insurance,  it  is  said: 
'When  ex^ilosions  or  explosive  efFects  occur  after  the  commencement 
of  a  firo,  or  during  its  progress,  and  as  an  incident  of  a  fire  or  a  result 
of  it,  the  whole  loss  is  a  loss  by  fire  within  the  meaning  and  protec- 
tion of  the  policy,  notwithstanding  the  destructive  effect  of  the  explo- 
sion ;  it  is  ordinarily  a  question  of  fact ;  if  the  explosion  precedes  the 
fire  the  company  is  liable  for  the  damage  by  fire  only,  and  not  for 
that  caused  by  the  explosion.'  Id.  p.  133.  In  Elliott  on  Insurance,  it 
is  said :  'The  standard  form  provides  for  liability  for  damage  occa- 
sioned by  fire  -which  results  from  an  explosion,  and  exempts  the  in- 
snrer  from  liability  for  damages  caused  by  the  explosion  itself.  The 
loss  by  explosion  must  he  distinguished  from  that  caused  by  the  sub- 
sequent fire.  Tinder  this  provision  the  insurer  is  liable  for  the  loss 
when  the  explosion  is  the  result  of  an  antecedent  fire.'  Id.  p.  212. 
In  Joyce  on  Insurance,  it  is  said:  'Insurers  are  liable  upon 
a  policy  which  contains  a  condition  of  this  nature'  (t.  €.,  except- 
ing liability  for  damages  by  explosions  of  any  kind) ;  'where 
fire  originates  in  the  insured  premises  and  the  fire  produces  an 
explosion  which  destroys  the  property,  the  entire  loss  in  such  a  case 
is  held  to  he  a  loss  by  fire.'  Id.  vol.  3,  p.  2632, 1  2598.  Again,  this 
sathoT  says :  'If  the  combustion  and  explosion  ate  inseparably  con- 
nected, if  a  combustible  substance  in  the  process  of  combustion  pro- 
lO  B.  R.  O. 
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Juces  explosion  also,  and  fire  is  the  agent  throughout,  and  tliure  is  a 
loss  by  both  fire  and  explosion,  it  is  lield  that  the  whole  damage  is 
covered  by  a  policy  insuring  against  loss  by  fire.  Id.  p.  2707,  IJ 
2771.'" 

And  in  Wheeler  v.  Phenix  Ins.  Co.  (1911)  803  N.  Y.  283,  38 
L.E.A.(N'.S.)  474,  96  N.  E.  453,  Ann.  Caa.  1913A,  1897,  where  the 
policy  insured  against  loss  by  fire,  except  loss  caused  directly  or  indi- 
rectly by  explosion  of  any  kind  unless  fire  ensued,  and  in  that  event 
for  the  damage  hy  fire  only,  the  court  in  holding  that  the  insurer  was 
not  relieved  from  liability  for  loss  from  an  explosion  caused  by  fire 
said :  "The  provision,  therefore,  embraced  in  the  exception  'unless 
fire  ensues,'  should  be  read  as  meaning  'unless  fire  follows  or 
uoines  after  or  as  a  consequence  of  the  explosion.'  This  being 
the  meaning  of  the  provision,  it  is  apparent  that  a  fire  which 
precedes  and  causes  the  explosion  is  not  embraced  in  the  excep- 
tion contained  in  tlie  policy  from  the  provision  which  insiures 
against  all  direct  loss  or  damage  by  fire.  Nor  do  we  think  that  the 
words  'by  explosion  of  any  kind'  were  intended  to  refer  to  the  agency 
which  produced  the  explosion,  but  have  reference  to  the  different 
kinds  of  material  that  explode,  such  as  powder,  dynamite,  gas,  dust, 
etc.  Had  the  legislature,  in  adopting  the  standard  fonri  of  policy, 
intended  to  have  included  explosions  caused  by  fire  with  explosions 
from  whicli  fire  ensues  among  the  louses  excepted  from  the-])roviMion» 
of  the  policy,  it  doubtless  would  have  done  so  in  express  terms.  That 
such  was  not  its  intention  we  think  is  clearly  evident  from  the  fact 
that  they  were  careful  to  limit  the  exception  of  those  explosions  from 
which  a  fire  ensues.  This  form  of  fire  insurance  policy  and  the  con- 
struction which  we  have  given  to  it  is  not  new.  It  has  frequently 
been  considered  by  tlie  courts  and  text-writers  upon  the  subject, 
who  have  quite  uniformly  reached  the  conclusion  that  when  a  negli- 
gent or  hostile  fire  exists  within  the  insured  premises,  and  an  explo- 
sion results  therefrom  under  such  circumstances  as  to  constitute  the 
fire  the  proximate  cause  of  the  loss  and  the  explosion  merely  inci- 
dental, the  company  becomes  liable  upon  its  policy  for  the  loss  result- 
ing therefrom." 

In  Rossini  v.  Security  Mut.  F.  Ins.  Oo.  (1920)  —  Cal.  App.  — , 
189  Pac.  810,  a  finding  that  an  explosion  on  the  insured  premises  did 
not  precede  a  fire,  but  that  it  occurred  during  a  fire,  and  while  the 
insured  building  was  being  destroyed  thereby,  was  held  supported  by 
the  evidence,  the  only  witness  testifying  on  the  question  having  stated 
that  he  saw  that  the  building  was  on  fire,  and  shortly  aftenvard 
heard  the  explosion. 

And  in  Benskaw  v.  Missouri  Slate  Muf.  F.  &  M.  Ins.  Co.  (1890) 
103  Mo.  595,  23  Am.  St.  Rep.  904,  15  S.  W.  945,  where  there  waa 
evidence,  in.an  action  on  a  fire  policy  containing  no  exception  ae  to 
explosions,  that  juet  before  an  explosion  in  the  insured  bnildUig  tfaer* 
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,dbyCoogIe 


ANNOTATi<Mr,  215 

WM  a  glowirife  blaze  in  the  buildijig,  and  that  a  moment  before  the  ex- 
plosion someone  called  "fire,"  and  that  timbers  from  the  building' 
were  on  fire  when  they  fell  immediately  after  the  explosion,— there 
vas  held  sutficient  evidence  to  authorize  the  submiaeian  to  the  jury  of 
the  question  whether  a  Gre  preceded  the  explosion,  and  to  jiiiitify  a 
finding  that  there  was  such  a  fire. 

In  Uoibs  T.  Ouordi/m  Assur.  Co.  (1886)  12  Can.  S.  V,.  fiHI.  where 
a  match  was  dropped  into  gunpowder,  which  wnp  a  ])art  of  the 
Rtock  insured,  and  damage  resulted  from  an-  explosion  anct  (ire,  it  wiia 
held  that  the  insurer,  having  issued  a  policy  insnring  a^iinst  fire,  and 
including  gunpowder,  was  not  exempted  from  liability  for  the  loss 
from  explosion  by  a  provision  that  the  company  would  not  make  good 
a  loss  caused  by  the  explosion  of  coal  gas  in  a  building,  or  loss  by 
fire  caused  by  any  other  explosion,  or  by  lightning. 

It  will  be  noted  that  in  the  reported  case  (Re  IIooley  Hill  Rub- 
ber &  Chemical  Co.  ante,  194),  where  loss  resulted  from  an  explo- 
sion in  tlie  insured's  factory  of  tri-nitro-toluol,  which  cxiilodwl  fn»m 
heat  generated  by  a  fire  on  the  premises  which  ha<l  hurnetl  fnme 
time  before  the  explosion,  the  insurers  were  held  not  liable  for  such 
loss,  under  fire  policies  providing  that  they  should  not  cover  loss  oi'ca- 
sioned  by  explosion,  except  loss  caused  by  explosion  of  illuminating 
gas,  and  containing  typewritten  memoranda  that  the  policies  did  not 
cover  loss  or  damage  by  explosion,  or  by  fire  foUowjjip  any  -explosion, 
unless  it  was  proved  that  such  a  fire  waa  not  caused,  directly  or  indi- 
rectly, thereby,  or  was  not  the  result  thereof.  This  couclnsion,  it  will 
be  observed,  is  contrary  to  the  American  authorities. 

The  court  in  the  reported  case  relied  on  the  decision  in  Slanlei/  v. 
Western  Amir.  Co,  (1868)  L.  R.  3  Exch.  I'l,  where  the  fire  policy  in- 
volved provided,  "neither  will  the  company  be  responsible  for  loss  or 
'  damage  by  explosion ;"  and  it  appeared  that,  owing  to  a  leak  in  an  ex- 
tractor, vapor  escaped,  caught  fire  from  lamps,  ignited  some  matting 
and  bags,  and  became  mixed  with  air  and  exploded ;  and  it  was  held 
that  the  exemption  covered  a  case  where  an  explosion  occurred  in 
the  course  of  a  fire  as  well  as  where  e.  fire  originated  from  an  explo- 
sion. Kelly,  C,  B.,  said:  "I  agree  that  any  loss  resulting  from  an 
apparently  neceueary  and  bona  fide  effort  to  put  out  a  fire,  whether  it 
be  by  spoiling  the  goods  by  water,  or  throwing  the  articles  of  furniture 
out  of  window,  or  even  the  destroying  of  a  neighboring  house  by  an 
explosion  for  the  purpose  of  checking  the  progress  of  the  flrtmep,^in 
a  word,  every  loss  that  clearly  and  proximately  results,  whether  di- 
rectly or  indirectly,  from  the  fire, — is  within  the  policy.  But  that  on 
explosion  under  those  particular  circumstances  wodld  not  be  within 
the  exception  affords  no  ground  for  excluding  from  it  this  explosion, 
which  arises  in  a  totally  different  mode,  and  to  exclude  which  would 
almost  itmount  to  expunging  the  clause  altogether  from  the  policy." 
And  in  Cvrtis's  £  Harvey  (Canada)  v.  North  Briiitk  £  M.  Ins.  C<y, 
to  B.  R.  C. 
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ri93]  ]  1  A.  C.  303,  37  Times  L.  E.  40,  wliere  a  iwlioy  w«s  isaoed  to  ft 
manufacturer  of  explosives  against  loss  by  fire,  coiittiiniDg  a  warranty, 
proposed  by  the  insured,  against  claims  for  loss  or  damage  caused  by 
explosion  of  any  material  used  on  the  premises,  and  a  statute  pro- 
vided that  insurers  should  indemnify  against  losses  caused  by  the  ex- 
plosion of  gas  and  other  losses  caused  by  any  explosion  causing  fire, 
which  statute  vas  varied  by  an  addition  to  the  policy  providing  that 
the  insurer  should  not  be  liable  for  loss  caused  by  explosions  of  any 
kind,  unless  fire  ensued,  and  then  for  the  loss  or  damage  caused  by 
fire  only,  it  was  held  that  as  the  words  of  the  warranty  were  general 
and  in  no  way  limited,  they  applied  to  the  whole  risk  in  wliidi  explo- 
sions took  a  part,  and  were  not  confined  to  the  statutory  condition ; 
and,  it  appearing  that  insured  promises  had  been  destroyed  by  a  fire 
and  by  cxploaiona  which  occurred  during  tlie  course  of  the  fire,  it  was 
held  that  since  the  warranty  excluded  liability  for  all  loss  by  explo- 
sions, the  respective  amounts  of  loss  by  fire  and  by  explosion  must  be 
ascertained. 

It  may  be  stated  that  probably  under  the  American  authorities  the 
insurer,  on  the  facts  involved  in  the  Slanhi/  Case,  supra,  would  not 
have  been  held  liable,  since  the  flame  of  a  lamp  is  not  considered  a 
fire  by  the  American  courts. 

Thus  it  is  held  that  in  order  that  an  insurer  be  liable  for  a  loss 
by  an  explosion  preceded  by  a  fire,  the  fire  causing  the  explosion  must 
be  such  as  would  naturally  have  resulted  at  least  in  the  partial  de- 
struction of  the  property,  and  a  lighted  match,  cigar,  lump,  gas  jet, 
and  similar  flames,  from  which  an  explosion  results,  are  insufficient 
to  charge  the  insurer. 

Unitkd  UTATUS.—Mitdtell  v.  Polomac  Jm.  Co.  (1001)  183  U.  S. 
43,  46  L.  ed.  74,  23  Sup.  Ct.  Rep.  22,  affirming  (ISIOO)  16  App.  D. 
C.  241 ;  Washhui-n  v.  Western  Ins.  Co. "(1879)  Fed.  Cas.  So.  17,216.  ' 

AnK.\NSAs.— P/tOTiir  Ins.  Go.  V.  Greer  (1896)  61  Ark.  509,  33  S. 
W.  840. 

Colorado. — German  American  Ins.  Co.  v.  Hyman  (1907)  42 
Colo.  156,  16  L.E.A.(N.S.)  77,  S)4  Pac.  37. 

Illinois,— //e«€r  v.  Norik  Western  Nat.  Ins.  Co.  (1893)  144 
III.  393,  19  L.R.A.  594,  33  N.  E.  411. 

Sfissounr. — Stephens  v.  Fire  Asso.  of  PkHa.  (1909)  139  Mo.  App, 
369,  123  S.  W.  63. 

New  YoKK.—Briggs  v.  North  Amerkan  &  M.  Ins.  Co.  (1873) 
53  X.  Y.  446. 

Xew  jKB^Kr.—Ross  y.  Liverpool  &  L.  &  Q.  Ins.  Go.  (1912)  83 
K.  J.  L.  340,  84  Atl.  1050. 

Qma.— United  Life  F.  &  M.  Ins.  Co.  v.  Foote  (1872)  2S  Ohio  St. 
340,  10  Am.  Hep.  735. 

Souiu  D-iKOTA.— //ome  Lodge  Asao.  V.  Quem  Ins.  Co.  (1907)  21 
S.  B.  165, 110  N.  W.  778. 
M  B.  R.  C.  >         .,:   . 


,dbyCoogle 


ANNOTATION.  217 

TENNESSEE.-^ff(rf?  T.  National  P.  Ins.  Co.  ( W05)  115  Tenn.  513, 
112  Am.  St.  Rep.  870,  Hi  S.  W.  402,  5  Ann.  Cas.  171. 

In  German  Baptist  Trt-Coitnty  Mid.  Protective  Asto.  v,  Conner 
(1917)  64  Intl.  App.  293,  115  N.  E.  804,  a  loss  by  the  explosion  of  an 
acetylene  lighting  plant,  caiisc^d  by  gas  escaping  and  coming  in  con- 
tact with  fire  in  a  stove  located  in  the  cellar  with  the  lighting  plant, 
was  held  to  be  covered  by  a  [jolicy  in  a  niutwa!  assoeiatioii  whose  ob- 
ject, as  stated  in  its  rules,  was' to  do  unto  others  an  we  would  have 
others  do  unto  us,  and  to  pay  loaees  sustained  by  burning  of  insnrcd 
property. 

It  is  generally  held,  where  a  policy  insures  against  lo.is  by  fire,  and 
proyides  against  liability  for  loss  caused  directly  or  iiulircctly  by  an 
explosion  of  any  kind,  that  the  insurer  is  not  liable  for  Iosr  ocoatiinncd 
merely  by  the  concussion  of  an  explosion  which  occurs  in  another 
building,  although  the  explosion  was  cansed  by  the  exiBtenro  of  fire. 

Illinois.— -Vi/icr  v.  London  &  L.  F.  Ins.  Co,  (1801)  41  III.  App. 
395. 

Kentucky.— PAo'n/j:  Ins.  Co.  v.  Adams  (1910)  —  Kv.  — ,  137 
S.  W.  1008. 

Louisiana.— CafraHero  v.  Home  Mui..  Ins.  Co.  (ISfiO)  13.  La. 
Ann.  217. 

New  YoKX.—Huslace  v.  Fhenix  Ins.  Co.  (1903)  17j  S.  Y.  293, 
62  L.R.A.  651,  67  N.  E.  502;  Eppeiis,  S.  £  W.  Co,  v.  Ilnrfford  F. 
Ins.  Co.  (1904)  99  App.  Div.  221,  90  N.  Y.  Supp.  103.1. 

Ohio.— Gerviania  F.  Ins.  Co.  v.  Roost  (189?)  55  Ohio  St.  581, 
36  L.R.A.  23S,  GO  Am.  St.  Rep.  711,  45  N.  E.  1097. 

Tennessee.- HaiZ  v.  National  F.  Ins.  Co.  (1905)  115  Tenn. 
513,  112  Am.  St.  Rep,  870,  92  S.  W.  403,  5  Ann.  Cas.  777. 

Texas.— Northwestern  Nat.  Ins.  Co.  v.  Mtms  (1930)  —  Tex.  Civ. 
-App.  — ,  26  S.  W.  738;  Liverpool  &  L.  &  0.  Ins.  Co.  v.  Ciirrie 
(1921)  —  TeT.  Civ.  App.  — ,  234  S.  W.  232. 

And  in  Bird  v.  St.  Paul  F.  tPM.  Ins.  Co.  (1918)  234  N.  Y.  47,  — 
A.L.R.  — ,  120  N.  E,  86,  a  policy  inguring.  a  canal  boat  against  loss 
hy  fire,  and  containing  no  express  exception  of  damage  from  explo- 
sion, was  held  not  to  cover  damage  to  the  boat  where  it  appeared  that 
from  an  unknown  cause  fire  broke  out  under  cars  loaded  with  explo- 
sives; that  an  explosion  occurred  which  started  aiiother  fire,  wliich 
fire  cansed  an  explosion  of  a  larger  amount  of  explosives,  as  a  result 
of  which  the  boat,  which  was  1,000  feet  distant,  was  injured  by  the 
concq^on  of  air;  the  court  holding  that  the  fire  was  not,  under  the 
facts,  the  proximate  cause  of  the  damage,  and  stating  that  to  warrant 
a  recovery  fire  must  reach  the  thing  insured,  or  come  within  such 
proximity  thereto  that  damage,  direct  or  indirect,  is  within  the  com- 
pass of  reasonable  possibility.  J.  T,  W. 
10  B.  B.  O, 
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VARNER  V.  MORTON. 

63  N.  S.  180. 

Charivari  ^Reflection  upon  plaintiff's  character  — Actlonalrtllty. 

•  To  make  a  married  woman  while  in  compsny  with  a  mnn  not  her  hua- 
baod  the  object  o(A  mock  serenade  by  ringing  bellii,  Aring  of  guDs,  nnd 
Bhoutiug,  according  to  a  custom  prevailing  in  the  locality  in  tlie  case  of 
newly  married  people,  with  the  object  of  reflecting  upon  such  woman'* 
moral  character  by  Imputing  to  her  Improper  relations  with  her  com- 
panion,'iB  actionable  without  proof  of  special  damage. 
ChiAolm,  J.,  dissenting. 

(Ma;2.  1»19.) 

Before  Harris,  Ch.  J.,  Russell,  J.,  Ritchie,  B.  J.,  and  Chisholm  and  Mel- 
lisb,  JJ. 

Appeal  by  defendants  from  the  decision  of  J.  A.  Grieraon, 
Esq.,  judge  of  the  county  court  for  dUtrict  No.  3,  refusing  to 
set  aside  certain  findings  of  the  jury  in  an  action  by  plaintitf 
claiming  damages  for  unlawful  acts  of  defendants,  committed 
with  the  intent  and  purpose  of  bringing  plaintiff  into  disrepute 
and  injuring  her  in  h.ei  character  as  a  ^.'haste  married  woman. 
The  facts  appear  fully  from  the  judgments. 

W.  H.  Covert,  K.C.,  for  respondent,  took  preliminary 
•  objections.  The  notice  of  appeal  is  bad.  Nothing  more  can  lie 
asked  for  here  than  the  country  doiirt  judge  was  asked  for,  t.  e., 
for  a  new  trial.  The  court  ia  asked  to  dismiss  tlie  action,  with 
costs.  The  order  for  judgment  should  have  been  appealed  from. 
There  is  no  appeal  to  this  court  from  a  discretionary  decision 
of  the  county  court. 

[181]  Eneye.  Pleading  and  Practice,  v.  14,  pp.  930,  y5j; 
Snyder  v.  Arenburg  (1894)  27  N.  S.  250. 

Jas.  A.  Maclean,  K.O.,  for  defendants,  appellants.  There  is 
no  such  action  as  that  brought.  The  acts  of  the  defendants  did 
not  amount  to  defamation.  There  is  no  evidence  to  support  the 
claim  of  damage  to  plaintiff's  rf'putation.  Justification  is 
pleaded.  Defendants  claim  that  plaintiff  had  no  characttir  to 
10  B.  K.  C. 
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lose.     There  must  be  proof  of  special  damage.     1  Halsburj, 
9-12 ;  1  Cyc  660,  661.    No  sucli  proof  has  been  offered. 

W.  H.  Covert,  K.C.,  O.  S.  MiUer,  K.  C,  and  E.  M.  Mc- 
Nutt,  contra.  We  can  succeed  without  proof  of  special  damag\ 
Defeodante'  actions  were  equivalent  to  words  imputing  un- 
chastity.  Starkia  on  Libel,  pp.  179,  ISO ;  Jefferies  t.  Dun£omb« 
(1809)  11  East,  226,  103  Eng.  Reprint,  991,  2  Campb.  3. 
Slight  evidence  of  special  damage  is  sufficient.  Plaintiff  was 
treated  differently  in  the  community,  was  given  the  "cold 
shoulder,"  and  her  reputatiqn  after  thb  wae  bad.  If  we  are 
right  as  to  the  claim,  there  is  ample  evidence  to  support  the  ver- 
dict. (1877)  17  S.  B.  289;  Sheraton  v.  Whelpley  (1880)  20 
X.  B.  75;  Odgera  on  Libel  and  Slander,  p.  13.  " 

Harris,  Ch,J.:  The  plaintiff  is  the  wife  of  a  soldier  who 
^as  overseas,  and  she  had  been  frequently  seen  by  her  neigh- 
bora  driving  aliout  the  country  with  a  married  man  named  ile- 
Nayr,  who  was  also  a  frequent  visitor  at  the  house  of  the  plain- 
tiff's mother,  with  whom  the  plaintiff  was  living.  On  the  23d 
of  October  last  the  plaintiff  drove  from  Springfield  to  New  Ger- 
many with  McNayr,  and  when  they  returned  the  defendants 
met  them  near  the  village,  fired  off  guns,  rang  bells,  and  shouted, 
and  the  plaintiff  alleges  in  her  statement  of  claim  that  defend- 
ants unlawfully  and  maliciously  conspired  to  do  these  acts,  and 
did  them,  for  the  purpose  of  bringing  her  into  disrepute  and 
injuring  her  reputation  for  chastity,  and  to  sug^st  that  im- 
moral [182]  relations  existed  between  her  and  McNayr,  and 
for  this  she  claimed  damages.  There  is  also  a  claim  that  ilc- 
Xayr's  horse  was  frightened  by  the  noises,  and  plaintiff  was  in- 
jured in  getting  out  of  the  wagon  owing  to  the  restlessness  of  the 
horse.  This  latter  claim  was  rejected  by  the  jury,  who,  how- 
ever, awarded  plaintiff  $200  for  damage  to  her  reputation.  The 
case  was  tried  by  the  county  court  judge  for  district  Xo.  3,  and 
a  motion  to  set  aside  the  findings  was  rejected  by  him,  and  there 
is  an  appeal  from  his  decision. 

The  defendants  alleged,  among  other  things,  that  immoral  and 
improper  relations  existed  between  plaintiff  and  ilcNayr,  and 
also  set  up  that  she  had  been  guilty  of  ''vile  and  unchaste  con- 
ic B.  R.  C. 
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(Inct  both  in  regard  to  JlcXayr  and  with  regard  "to  others,  and, 
in  (hat  regard,  her  character  and  reputation  has  not  suffered  in 
the  community  in  which  ahe  lives,"' 

A  perusal  of  the  evidence  disclosed  that  she  had  acted 'most 
imprudcutJy,'  but  there  is  no  proof  of  any  immoral  conduct  on 
herpart  with  McNayr,  and  the  suggestion  was  repudiated  by 
them  both.  There  was  evidence  of  one  witness  that  plaintiff 
had  admitted  to  her  that  she  had  committed  adultery  with  a  cer- 
tain man,  but  the  plaintiff  denied  making  the  statement  and 
also  the  offense,  and  the  matter  was  for  the  jury,  who  evidently 
believed  the  plaintiff. 

There  is  no_doubt  from  the  evidence  that  the  defendants'  ac- 
tion on  the  occasibn  in  question  was  intended  to  suggest  that 
plaintiff  and  McXayr  were  misconducting  themselves,  and  after 
the  charivari  was  over  they  or  some  of  them  plainly  intimated 
to  McNayr  that  they  thought  his  place  was  at  home  with  his 
own  wife,  instead  of  ^oiiig  about  with  the  plaintiff. 

There  was  no  proof  of  special  damage,  and  the  question  raise*! 
on  the  appeal  is  whether  the  conduct  of  the  defendants  is  action- 
able without  such  proof. 

There  was  much  discHS:-ion  as  to  whether  what  was  [183]  don© 
came  within  the  designation  of  slander  or  libel;  and,  if  neither 
slander  nor  libel,  whether  an  action  on  the  ease  for  conspiracy 
would  lie. 

The  question  as  to  whether  the  acts  of  the  defendants  are  to 
be  regarded  as  slander  or  libel  becomes  important  IwH-^use  of  the 
rule  of  the  common  law  that  it  is  not  actionable  to  impute  by 
words  spoken  unchastity  to  a  woman  M-ithout  alleging  and 
l)roving  special  damage,  whereas  if  the  wurds  were  written  or 
caiue  within  the  definition  of  libel  they  were  actionable  without 
such  i)roof, 

Onr  order  xix.,  rule  20,  was  intended  to  do  away  wiih  tliis 
distinction,  and  provided  that: 

"29.  In  any  action  for  slanderous  words  spoken  of  any 
woman,  imputing  to  her  anV  unchaste  conduct,  it  shall  not  be 
necessary  to  allege  in  pleading,  or  prove  at  the  trial,  that  any 
fi))eeial  damage  resulted  to  her  from  the  utterance  of  Buch  words; 
19  B.  R.  C. 
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but  she  shall  recover  sucli  damages  as  may  be  assessed,  without 
such  avermeat  or  proof  of  damnge. 

If  the  acts  of  the  dcfoiidauts  are  held  to  amount  only  to  slan- 
der there  would  still  have  to  be  considered  the  question  whether 
order  xix.,  nilc  2!),  applied  to  the  facts  in  evidence  here,  or 
whether  it  would  be  necessary,  notwithstanduig  that  rule,  to  al- 
l^c  and  prove  special  damage. 

I  rauat  confess  that  on  the  argument  I  was  inclined  to  the 
view  that  the  acts  of  the  defendants  were  equivalent  to  saying 
or  speaking  of  the  plaintiff  that  she  was  uncliaste.  I  thought  it 
might  very  well  i>e  said  that  the  defendants  had  made  the  giuis 
speak,  and  what  they  plainly  said  of  the  plaintiff  was  that  she 
was  .unchaste;  hut  after-giving  the  matter  careful  conaidcnition 
I  have  reached  the  conclusion,  though  not  without  much  doubt, 
that  the  acts  in  question  are  of  that  intermediate  character  be- 
tween slander  and  libel  to  which  the  rules  applicable  to  liliol 
apply. 

Starkic  on  Slander  and  Libel,  after  dealing  with  the  [181] 
ordinary  cases  of  slander  and  libel,  and  with  libel  by  picturcs 
and  caricatures,  says  at  page  169:  "There  remains  a  class  of 
communieatious  differing  from  those  last  adverted  to,  and 
which,  tliough  accompanied  with  circumstances  of  cooler  delib- 
eration and  more  settle*!  purpose  than  words  merely  spoken, 
are  not  calculated  to  produce  such  lasting  and  widely  extended 
consequences  as  those  effected  by  writings  or  pictures.  Tho 
vulgar  custom  of  riding  Skimmington,  and  the  practice  of  carry- 
ing or  burning  effigies  of  persons  iDt«nded  to  he  held  out  as  pub- 
lic objects  of  disgrace  and  ridicule,  are  instances  of  this  descrip- 
tion. The  impressions  made  by  such  proceedings  are  naturally 
more  lasting,  and  are  likely  to  produce  a  greater  degree  of  mis- 
chief than  words  merely  spoken;  yet  the  calumny  is  not  so  du- 
rable as  if  it  had  boen  conveyed  in  print  or  in  writing.  As, 
however,  these  are  means  by  which  a  man  may  be  rendered,  in 
many  instances, ,  contemptible  and  ridiculoua,  and  in  others  May 
bo  exposed  to  the  serious  effects  of  popular  indignation  and  resent- 
ment., as  the  act  of  the  defendant  is  more  studied  and  deliberate, 
and  the  consequences  more  mischievous  than  those  likely  to  bo 
occasioned  by  mere  oral  slander, — it  seems  to  be  clear  that  such 

10  B.  R.   C. 
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rppiTSontfltions  are  actionable  aS  falling  within  the  same  con- 
sideration with  the  other  eases  which  have  formed  the  subject  of 
tlie  present  chapter." 

In  the  case  of  Siir  WUUam  BoKon  v.  Deane,  referred  to  in  the 
]udgmeilt  of  the  court  in  Austin  v.  Culpepper  (1C83)  2  Show, 
ai3,  89  Eng.  Reprint,  960,  an  action  was  maintained  for  scan- 
dalizing the  plaintiff  by  carrying  a  fellow  about  with  boms, 
bowing  at  the  plaintiff's  door. 

And  in  the  case  of  Jefferies  v.  Duncomhe  (1809)  H  East.  226, 
103  Eng.  Reprint,  991,  2  Camph.  3,  an  action  was  maintained 
ngfliust  the  defendant  for  setting  up  a  lamp  adjoining  the  dwell- 
ing honse  of  the  plaintiff  and  keeping  it  burning  in  the  daytime 
with  intent  to  defame  the  plaintiff  as  the  keeper  of  a  brothel. 

The  courts  have  also  held  that  signs  or  pictures,  as  by  fixing 
np  a  gallows  against  a  man's  door  or  painting  bim  in  a  shameful 
or  ignominous  manner,  may  constitute  a  libel. 

[185]  After  citing  a  number  of  cases,  Starkie  proceeds  at 
page  190: 

"Upon  the  whole,  therefore,  it  may  be  collected  that  any  writ- 
ings, pictures,  or  signs  which  derogate  from  the  character  of  an 
individual,  by  imputing  to  him  either  bad  actions  or  vicious 
principles,  or  which  diminish  his  respectability  and  abridge  bis 
comforts,  by  exposing  him  to  disgrace  and  ridicule,  are  action- 
able without  proof  of  special  damage.  In  short,  that  an  action 
lies  for  any  false,  malicious,  and  personal  imputation,  effected 
by  such  means,  and  tending  to  alter  the  party's  situation  in ' 
society  for  the  worse. 

"This  rule,  though  apparently  very  wide  and  comprehensive, 
is  not  considered  to  be  more  extensive  than  the  justice  of  tho 
case  demands.  No  man  abstractedly  has  a  right  to  lessen  the 
comforts  or  enjoyments  of  another;  and  when  be  does  it  deUher- 
ately,  wantonly,  and  maliciously,  it  would  be  an  insult  to  com- 
mon sense  to  contend  that  he  is  not  bound,  upon  the  plainest 
grounds  of  policy  and  justice,  to  make  compensation  for  the 
mischief  so  occasioned,  and  no  inconvenience  can  result  from 
such  an  extent  of  the  rule." 

It  is  difficult  to  distinguish  in  principle  between  the  case  of 
carrying  a  fellow  about  dressed  with  horns  and  bowing  at  the 
10  B.  R.  C. 
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plaistilf's  dOor,  on  the  one  band,  and  the  firing  of  guns,  th«  ring- 
ing of  bells,  etc.,  mi  the  other.  In  both  eases  the  imputation  was 
conveyed  by  the  conduct  or  acts  of  the  defendants,  and  I  do  not 
Bee  why  there  wonid  be  a  right  of  action  for  daiuagee  in  one  case 
and  not  in  the  other;  and  if  Mic  is  libel  I  do  not  see  why  the 
other  does  not  come  within  the  same  category. 

Slander  formerly  meant  any  defamation,  whether  written  or 
spoken ;  but  the  modem  meaning  has  restricted  it,  at  least  so  far 
aa  decided  cases  go,  to  spoken  words ;  and  the  tendency  seems  to 
have  been  to  embrace  everything  defamatory  (other  than  spoken 
words)  by  the  term  "libel ;"  and  a  learned  judge  in  the  United 
States  has  said  that  "the  attempta  to  define  libel,  although  prac- 
tically innumerable,  have  never  been  so  comprehensive  and  ac- . 
curate  aa  to  comprehend  all  cases  that  may  arise,  and  [186]  that 
such  attempts  in  this  regard  in  some  degree  resemble  similar  at- 
temptod  definitions  of  fraud." 

In  the  case  of  ifiller  v.  Donovan  (1896)  16  Misc.  453,  30  X. 
f.  Supp.  S20,  the  court  gave  a  definitton  of  libel  which  seems 
quite  comprehensive  enough  to  include  the  present  case.    It  was: 

"Any  unprivileged  publication  of  which  the  necessary  tend- 
ency is  to  expose  a  man  to  hatred,  contempt,  or  ridicule." 

"A  malicious  publication  by  writing,  printing,  picture,  effigy, 
sign,  or  otherwise  than  by  mere  speech,  which  exposes  any  living 
person  or  the  memory  of  any  person  deceased,  to  hatred,  con- 
teiupt,  ridicule,  or  obloquy,  or  which  causes,  or  tends  to  cause, 
any  person  to  be  shunned  or  avoided,  or  which  has  a  tendency  to 
injnre  any  person,  corporation,  or  association  of  persons,  in  his 
or  their  business  or  occupation." 

It  was  ai^ed  that  an  action  on  the  case  for  conspiracy  would 
lie;  but,  as  I  understand  the  authorities,  the  gist  of  such  an  ac- 
tion is  the  damage  and  not  the  conspiracy;  and  a  conspiracy  to 
do  certain  acta  gives  a  right  of  action  only  where  the  acts  agreed 
to  be  done,-  and  in  fact  done,  would,  had  they  been  without  pro- 
concert,  have  involved  a  civil  injury  to  the  plaintiff. 

Hultletj  V.  Simmons  [1808]  1  Q.  B.  181,  67  L.  J.  Q.  B.  N. 
S.  213,  14  Times  L.  R.  150;  Savile  v.  Roberta  (1697)  1  Ld. 
Raym.  374,  91  Eng.  Heprint,  1147;  Kearney  v.  Lloyd  (1887) 
Ir.  L.  R.  36  C.  L.  280;  Cotferell  v.  Jones  (1851)  11  C.  B.  714, 

]«  B.  R.  O. 
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at  p.  730, 138  Eng.  Reprint,  656,  21  L.  J.  C.  P.  N.  S.  2,  16  Jur. 
88;  Municipaiity  of  East  Uissouri  v.  Horseman  (1858)  16  U. 
C.  Q.  B.  562 ;  Quirm.  v.  Leathern  [1901]  A.  C.  499,  1  B.  R.  0. 
197,  70  L.  J.  P.  0.  N.  S.  76,  65  J.  P.  708,  50  Week.  Rep.  139, 
85  L.  T.  N.  S.  289,  17  Times  L.  R.  749,  27  Eng.  Eiil.  Cas.  66. 

If  tlic  conspiracy  had  been  to  libel  tlie  plaiutiff,  no  doubt  dam- 
agt's  could  be  recovered,  because  damages  are  asBumed  in  such  a 
case;  but  if  the  conspiracy  was  to  alaiidcr  by  speaking  and  pub- 
lishing something  which  was  not  actionable  without  proof  of 
special  damage,  tJien  the  plaintiff  in  this  case  would  fait  in  an 
action  for  cpnspiracy,  because  there  is  no  proof  of  special  dam- 
age, unless,  of  course,  our  order  xix.,  rule  29,  is  compr^ensive 
enough  to  give  a  right  of  action  without  proof  of  special 
[187]  damage.  I  am  unable,  therefore,  to  see  liow  it  oan  he 
said  that  an  action  for  conspiracy  will  lie  in  this  case,  whei-e 
there  is  no  pr«of  of  actual  damage,  unless  it  is  first  determined 
that  the  acts  of  the  dcfenitunts  amount  to  libel,  or  being  slander, 
that  order  xix.,  rule  29,' is  applicable  and  obviates  the  necessity 
for  proof  of  special  damage. 

Having,  however,  reached  the  conclusion  that  the  acts  of  de- 
fendants' are  of  the  nature  of  libel,  it  follows,  if  I  am  right,  that 
the  appeal  ought  to  be  dismissed,  with  costs. 

Russell,  J.,  concurred  with  Ritchie,  E.J. 

Ritchie,  E.J, :  The  plaintiff  is  a  married  woman.  In 
October,  1917,  she  was  living  at  Springfield  in  the  county  of 
Annapolis  with  her  mother.  At  the  time  her  husband  was  over- 
seas. In  the  summer  and  autumn  of  1917  there  was  no  man 
about  the  mother's  place,  her  sons  being  also  overseas;  and  a  man 
by  the  name  of  I-ambei't  lIcNayr  helped  about  the  place  plant- 
ing, cutting  wood,  and  performing  other  neighborly  acts,  such 
as  it  would  be  natural  for  a  man  to  do  for  women  whose  men  were 
fighting  the  Germans.  The  plaintiff  drove  about  with  this  man, 
McNayr,  a  good  deal,  and  it  no  doubt  was  the  cause  for  remark 
among  the  pood  people  of  Springfield.  The  defendants  seem  to 
have  regarded  it  as  their  special  duty  to  take  action  in  regard  to 
the  conduct  of  the  plaintiff  and  McXayr,     They  saw  evil  where. 
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SO  far  as  the  evidence  discloses,  there  was  none.  The  conduct  of 
the  plaiatiff  was,  I  think,  indiscreet,  and  that  is  all  that  can  be 
said  against  her.  The  mother,  who,  I  assume,  is  a  respectahlo 
woman,  saw  nothing  wrong  in  the  relations  of  the  plaintiff  with 
McNayr,  and  did  not  disapprove  of  her  driving  with  him ;  and 
it  seems  to  me  that  it  would  have  been  far  better  from  ever* 
point  of  view  if  the  defendants  had  minded  their  own  business. 
On  the  23d  of  October  last  McNayr  drove  the  plaintiff  to  New 
Germany,  a  distance  of  12  miles  from  Springfield.  [188]  The 
object  of  the  trip  appears  to  have  been  to  enable  tlie  plaintiflf  to 
visit  her  husband's  parents,  who  reside  at  New  Germany.  The 
plaintiif  and  McNayr  were  back  in  Springfield  at  about  a  quar- 
ter past  9  in  the  e^-ening.  The  defencknts,  in  their  zeal,  illegal- 
ly conspired  to  commit  and  did  commit  an  illegal  act.  There  is 
a  custom  in  the  country  parts  of  Nova  Scotia  for  a  concourse  of 
people  to  greet  newly  married  people  with  the  blowing  of  horns, 
the  i-iiiging  of  beila,  the  firing  off  of  guna,  and  any  other  device 
which  occurs  to  them  as  likely  to  make  night  hideous.  The  un- 
derlying idea  is  that  the  man  and  woman  are  married  and  have 
come  home,  hence  the  celebration.  On  the  return  of  the  plain- 
tiff and  lIcNayr  from  New  Germany,  the  defendants  went 
through  this  kind  of  pei-formance  whicli  I  have  indicated.  It  is 
known  as  a  charivari,  and  is  defined  by  Webster  as  "a  mock 
serenade  of  discordant  noises,  made  with  kettles,  tin  horns,  etc., 
designed  to  annoy  and  insult ;  Ht  first  performed  before  the  houso 
<rf  any  person  of  advanced  age  who  married  a  second  time." 

The  conduct  of  the  defendants  was  absolutely  illegal.  They 
assembled  together  and  created  a  disturbance  of  the  peace  of  the 
neighborhood.  They  committed  a  breach  of  the  criminal  law. 
It  was  an  unlawful  assembly.  1  Russell  on  Crimes,  p.  423;  (Jil- 
more  v.  Ftdler  (1902)  198  HI.  130,  60  L.R.A.  286,  Cr>  N.  E. 
84,  13  Am.  Neg.  Rep.  38. 

The  plaintiff  brings  her  action  under  the  circumstances  I  have 
mentioned.     She  claims  damages  under  two  heads: 

1.  That  the  horse  was  frightened  by  the  noise  and  that  conse- 
quently she  received  bodily  injuries  in  getting  out  of  the  car- 
riage. 

2.  That  she  has  been  injured  in  her  character  and  reputation. 
le  B.  B.  C.  1.')  .■    ■ 
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The  case  was  ti-ied  in  the  county  court  at  Bridgetown,  with  a 
jilrv.    The  queations  to,  and  answers  by,  the  "jury,  are  ae  follows: 

[189]  "1.  Did  the  plaintiff  suffer  any  personal  iajary  from 
the  celebration?"    "Na" 

"2.  Did  the  plaintiff  suffer  any  damage  to  her  reputation  or 
character  by  the  acts  of  the  defendants  in  said  celebration  V 
"Yes." 

"3.  If  yon  find  for  the  plaintiff  on  either  of  above  questions, 
what  amount  of  damage  has  she  sustained?"  "Two  hundred 
dollars  as  to  her  reputation  and  character." 

The  defendants  failed  in  a  motion  before  the  county  court 
judge  to  set  aside  the  2d  and  3d  findings  of  the  jury,  and  from 
his  decision  and  the  order  made  thereon  an  appeal  is  asserted  to 
this  court.  Of  course  the  Springfield  people  knew  that  the  plain- 
tiff had  a  husband,  and  that  McNayr  had  a  wife ;  and  I  think 
this  action  of  the  defendants  imputed  misconduct,  using  the  word 
in  the  seD3e  which  it  has  acquired  in  the  Divorce  Court.  An  ac- 
tion in  this  particular  form  is  unusual,  hut  the  reason  for  that  is 
that  the  circumstances  of  the  case  are  unusual.  If  an  injury 
causing  damage  has  been  inflicted  on  the  plaintiff  it  cannot  be 
tliat  the  law  does  not  provide  a  remedy.  The  scope  of  an  action 
on  the  case  is  wide  enough  to  cover  any  ill^al  acts  which  have 
caused  damage. 

This  ease  is,  in  mj  opinion,  technically  not  an  action  for  slan- 
der or  libel,  but  an  action  on  the  case  for  conspiracy.  In  2T 
Ilalslmry's  Laws  of  England,  at  page  489,  it  is  said:  "Con- 
epiracy  consists  in  two  or  more  persons  agreeing  together  to  dp 
something  contrary  to  law  or  wrongful  and  harmful  towards  an- 
other person,  or  to  use  unlawful  means  in  the  carrying  out  of  an 
object  not  otherwise  unlawful.  Where  two  or  more  persons  thus 
oonspire  to  do  an  act  which  causes  damage  to  another,  they  com- 
mit a  tort  for  which  they  or  any  of  them  can  be  sued." 

This  definition  which  I  have  quoted  is,  in  my  opinion,  sound 
and  exhaustive.     I  refer  to  the  following  authorities : 

[190]  Lord  Justice  Bowen  in  Mogul  Steamship  Compart/y  v. 
McGregor  (1889)  L.  R.  23  Q.  B.  Div.  at  p.  616 ;  Quinn  v.  Lea- 
thern [1901]  A.  C.  510,  1  B.  R.  C.  197,  70  L.  J.  P.  0.  N.  S.  76, 
65  J.  P.  708,  50  Week.  Rep.  139,  85  I.  T.  N.  S.  289,  17  Tirae» 
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L.  R.  749,  27  Eng.  Rul.  Caa.  66 ;  Jones  t.  BoJeer  (1827)  7  Cow. 
444;  Van  Horn  v.  Van  Horn  (1890)  52  N.  J.  L.  284,  10 
L.R.A.  184,  20  Atl.  485;  Eimiall  v.  Harmm  (1871)  34  Md. 
407,  6  Am.  Rep.  340. 

In  Quinn  r.  Leaihem,  Lord  Lindley  said:  "But  numbers 
ma;  anno;  and  coerce  where  one  may  not ;  annoyance  and  coer- 
cion by  many  may  be  so  intolerable  as  to  become  actionable  and 
produce  a  leault  which  one  alone  could  not  produce." 

I  go  back  to  Halsbnry'B  definition  as  to  conspiracy,  and  find 
that  tbe  following  elements  must  be  present  in  order  that  a  civil 
action  be  snooessf ul : 

1.  Two  or  more  persons  must  agree  to  do  something  contrary 
to  law. 

2.  Or  wrongful  and  harmful  to  another  person. 

3.  Or  to  use  unlawful  means  in  the  carrying  out  of  an  object 
not  otherwise  unlawful. 

4.  An  act  done  in  pursuance  oi  the  conspiracy  which  causes 
damage  to  another. 

All  these  elements  are  present  in  this  case. 

That  there  was  an  agreement  between  the  defendants  to  meet 
together  and  make  the  demonstration  which  it  is  clear  was  made 
ifi  shown  by  the  evidence,  but  apart  from  evidence  such  an  agree- 
ment is  to  be  inferred  from  the  fact  that  they  were  all  present 
with  the  guns,  horns,  bells,  and  other  instrimienta  of  torture; 
such  a  condition  of  affairs  implies  concerted  action. 

This  meeting  together  of  the  defendants  was  an  unlawful  as- 
sembly and  a  disturbance  of  the  peace  of  the  neighborhood. 

Their  action  was  clearly  and  obviously  wrongful  and  harmful 
to  tiie  plaintiff,  as  it  imputed  improper  relations  with  McNayr. 

The  omspiracy  and  the  acts  done  in  pursuance  thereof  have 
caused  damage  to  the  plaintiff. 

As  to  the  damages,  the  jury  have  found  that  the  [191]  plain- 
tiff has  sustained  damage  to  her  reputation  and  character, 
and  Uie  damages  are  assessed  at  $200.  These  damages  are 
claimed  in  the  statement  of  claim,  and  there  is,  as  the  learned 
county  court  judge  has  said,  some  evidence  to  sustain  the  finding. 
This  case  is  one  for  exemplary  damages  because  the  defendants 
acted  deliberately,  maliciously,  and  wantonly  with  the  inten- 
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tion  of ■  grie^-ously  inswlting  tlic  pUiutiff.  The  caaoof  Doremvs 
V.  Henii^ssy  (189G)  62  111.  App.  391,  was  a  civil  actiun  for  coa- 
■  spiracy.  In  that  case  ilr.  Justice  Watej'inan,  iii  delivering  the 
judgment  of  the  court,  said:  "In  such  an  action  as  this,  wlicre 
the  gist  of  the  plaintiff's  suit! is  tho  damage  tliat  has  rcHiiltvd 
from  the  malicious  acta  of  tlie  defendants,  punitive  damages  may 
be  imposed  by  the  jury.  The  amount  of  such  damag7.>s  iu,  witliiu 
wide  limits,  a  matter  of  discretion  for  the  jury," 

I  may  add  that  this  case  is  a  useful  and  instructive  oue  on  the 
snbject  of  actions  on  the  case  for  conspii'acy. 

In  my  opinion  the  appeal  should  be  dismissed,  with  costs. 

Chisholm,  J.  (dissenting) :  On  the  23d  day  of  January, 
1918,  while  the  plaintiff,  a  married  woman,  was  proceeding  aJong 
the  public  highway  in  a  carriage  with  one  Lambert  McNayr,  a 
married  man,  not  her  husband,  the  defendants  fired  guns,  rang 
bells,  an<l  made  other  loiid  noises  of  which  the  ]itaintitf  eoui- 
plains.  She  has  commenced  this  action  for  damage  for  injury  to 
her  reputation  resulting  from  such  conduct  on  the  part  of  the  de- 
fendants. The  demonstration,  it  is  contended,  was  such  as  aimie- 
times  takes  place  in  parrs  of  the  country-  on  the  occasion  of  a  weil- 
ding;  and  it  was  intended,  I  must  believe,  to  imply  that  plaiutitf 
and  MeXayr  had  been  recently  married,  and  to  reflect  upon  the 
plaintiff's  moral  character.  So  far  as  the  demonstration  of  tho  de- 
fendants was  criminal  in  its  nature,  tliey  have  already  answern-d, 
[192J  for  they  have  been  proseeHtc<l  for  their  breach  of  the 
pcaccj  and  in  this  action  we  have  to  consider  only  whether^  under 
the  circumstances  of  tho  ciase,  it  gave  to  plaintiff  the  right  to 
maintain  a  civil  action  for  defamation.  The  jury  returned  a 
verdict  of  $200  in  favor  of  tlie  plaintiff  for  damage  to  her  reputa- 
tion and  character.  There  is  no  averment  of  special  damage  in 
the  statement  of  claim,  and  there  was,  I  think,  no  pi-oof  of  special 
damage  given  on  the  trial. 

The  question  then  retlncea  itself  to  thiR:  Can  the  plaintiff  re- 
cover in  tlie  action  without  proof  of  special  damage  f  Or,  iji 
other  words,  are  the  acts  complained  of  actionable  per  se? 

Before  the  enactment  of  the  Judicature  Act,  the  plaintiff's  ac- 
tion would  be  an  action  of  trespass  on  the  cnso.     0<lgers  on 
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Plwidiug  aiul  Practice  (8tli  ed.)  109,  200.  The  usual  act,ioufl  for 
libel  aiid  slander  are  actious  on  the  case;  and,  as  stated  in  Suth- 
erland on  Damages  (Jlth  ed.)  §  1203,  "alander  aud  libel  arc  dif- 
ferent names  for  the  same  wrong  wmn'ittwl  in  diifercoit  ways." 

The  unusual  way  in  which  the  defendants  endeavored  to  de- 
fame the  plaintiff  makes  it  difficult  to  classif^v  tlieir  acts  ad  a  civil 
wrong;  hut  after  a  careful  consideration  of  the  matter  I  do  not 
think  we  are  driven  to  decide  that  the  defendants  defamed  thq 
plaintiff  eitiier  by  what  is  usually  termed  a  libel  or  by  what  is 
usually  termed  &  slander.  Slander  and  libel  are  arbitrary  terms 
which  eome  into  the  law  when  damage  to  reputation  was  almost 
invariably  wrouglit  either  by  word  of  mouth,  or  by  writing  or 
its  near  equivalent. 

As  regards  defaiimtiou,  the  terma  ''slander''  and  "lilwl"  are  not 
exlianstive,  and  ttere  may  be  defamation  which  ia  neither  sla&der 
nor  libel  in  the  technical  legal  sense  of  the  terms. 

In  Odgers  on  Libol  and  Slander  (5th  etl.)i  13)  aftbr  referring 
to  the  ordinary  actions  of  libej  and  slander/ it  is  said  that 
1^193]  "a  mail's  reputation  may  also  be  injured  by-  the  deed  or 
action  of  another  without  hie  using  any  w6rd8 ;  and  ifor  buch  in- 
jury he  has  an  action  on  the  case."- 

In  Polloofc  on  TortB  (lOlh  ed.)  247,  it  is  observed:  "The 
wrong  of  defamation  may  be  committed' either  by  way  of  s])eeeh 
or  by  way  of  writing.pr-jts  equivalent. _^J^ijr  this  purj^os©  it  may 
be  taken  that  significant  gestures  (as  the  finger  language  of  the 
deaf  and  dumb)  are  in  the  same  caa?  with  audible  words ;  and 
there  is  no  doubt  that  drawing,  printing,  aud  engraving,  atvd 
every  other  use  of  permanent  written  symbols  to  oairy  distinct 
ideas,  are  in  the  same  case  with' writing." 

In  my  opinion,  the  demonstrafionmade  by' the  defendants  does 
not  fairly  come  within  either  mode  mentioned  by  Sir  Frederick 
Pollqck;  Jt  was  not  made  by,  way  of  s|>eecli,,and  it  was  not  in 
any  sense  made  by  use  of  permanent  or  written  symbols.- 
—Case  (or  trespass  on  the  case)  lies  where  a  party  claims  dam- 
pgea  for  any  wrong  not  inchided  under  the  licSd  of  trespass,  aud  It 
includes  under  it  the  greater  number  of  torts,  e.  g.,  torts  arising 
front  negligence,  frauds,  etc^  ,  Dicey  on  Parties  to  Actions  (2d 
Am.  ed.)  25.  .    '      . 
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Of  that  okss,  in  my  opinion,  is  the  plaintiff's  action,  and  in 
the  abfiencre  of  proof  of  special  damage,  I  do  not  think  the  can 
recover. 

I  would  allow  the  appeal  and  dismiss  the  acti<Hi. 

Mellish,  J. :  '  I  would  dismiss  this  appeal,  with  coats.  I  am 
of  opinion  that  the  conduct  of  the  appellants  amounted  to  ao 
actionable  wrong  to  the  plaintiff  without  proof  of  special  dam- 
age. The  plaintiff  had  a  right  to  the  uninterrupted  use  of  the 
hi^way.  The  demonstration  complained  of  was  deliberate  and 
malicious,  and  intended  to  insult  the  plaintiff,  and  clearly  de- 
famatory. I  think  it  was  in  the  nature  of  a  libel.  The  remarics, 
however,  made  by  at  least  one  of  the  defendants,  would,  [194]  I 
think,  in  view  of  the  contemporary  conduct,  amount  to  action- 
able' slander.  The  jury  found  that  the  plaintiff's  personal  inju- 
ries did  not  result  from  the  defendants'  misconduct ;  at  least,  that 
is  the  way  I  think  their  fiqding  should  be  interpreted  in  view  of 
the  evidence.  Kotwithstanding  this,  I  am  not  at  all  clear  that 
the  plaintiff  was  not  entitled  to  succeed  on  that  branch  of  the 
case.  I  think  substantial  justice  will  be  done  by  allowing  the 
verdict  and  judgm^t  to  stand. 

Appeal  dismissed,  with  costs. 

Note. — Mock  serenade  as  actionable  defamation. 

In  the  reported  case  (Vakmee  v.  Moeton,  ante,  818)  a  recovery 
was  sought  by  a  married  woman  on  account  of  being  met  by  the  de- 
fendants when  she  was  returning  from  a  drive  with  s  married  man, 
other  than  her  husband,  and  being  serenaded  by  ttiem  by  the  firing  of 
guns,  ringing  of  bells,  shouting,  etc.,  wliich  was  the  customary  way  of 
greeting  maiTied  couples  in  the  locality.  The  commuuication  here 
relied  upon  ditTere  from  an  ordinary  slander  or  libel,  and  presents  an 
interesting  situation  not  frequently  met  with.  While  a  majority  of 
the  court  agreed  in  suetatning  the  judgment  for  the  plaintiff,  they 
were  divided  as  to  the  ground  upon  which  the  recovery  should  be  al- 
lowed, the  view  being  taken  by  two  of  the  judges  that  the  defendants' 
conduct  constituted  actionable  defamstion  without  proof  of  a  special 
damage,  while  two  other  members  of  the  court  were  of  the  opinion 
that  the  action  was  technically  not  one  for  slander  or  libel,  but  an  ac- 
tion on  the  case  for  conspiracy. 
10  B.  R.  C. 
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It  seems  clear  that  by  a  Berenade  of  the  character  ehown  in  tliia 
«ase  the  parties  at  whom  it  is  aimed  are  held  tip  to  ridicule  and  con- 
tempt just  as  forcibly  as  they  would  be  by  writteu  or  spoken  vonh 
directly  cliarging  them  with  adultery  or  a  similar  offense.  No  other 
case  directly  involving  the  point  has  been  discovered. 

In  Plunielt  v.  GiUmore  (1724)  8  Mod.  215,  88  Eng.  Reprint,  154, 
Fortescue,  211,  92  Eng.  Eeprint,  S2Z,  it  was  held  that  an  action  lay 
for  a  special  kind  of  trespass,  where  it  vas  alleged  that  the  defendant 
procure<l  certain  persons  to  come  into  the  plaintiff's  house  and  pro* 
cured  a  mob  to  cry  out  "a  bawdyhouae,"  bo  as  to  have  it  reported  as 
tiuch,  by  reason  of  which  the  mob  threw  stones  and  broke  the  windows. 

And  in  Jefferiea  v.  Duncombe  (1809)  11  East,  226,  103  Eng.  Be- 
print,  991,  3  Campb,  3,  it  was  lield  that  an  action  on  the  case  would 
lie  where  the  defendant  placed  a  -tamp  near  the  plaintiff's  dwelling, 
«nd  caused  it  to  be  lighted  and  kept  burning  in  the  daytime,  thereby 
marking  the  plaintiff's  house  as  a  bawdyhouae. 

And  it  has  been  held  libelous  to  fix  a  gallows,  or  other  reproachful 
and  ignominious  signs  at  one's  door  or  elsewhere.  Case  of  Scandalous 
Libels  (1605)  5  Coke,  125a,  77  Eng.  Beprint,  250.  J.  T.  W. 
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MALZY  V.  EICHIIOLZ. 

[IfllC]  2  K.  B.  308. 

AIM  Seported  in  85  L.  J.  K.  B.  K.  8.  1132.  115  L.  T.  N.  B.  9,  32  Times  L.  R. 

606,  60  Sol.  Jo.  511. 

IrfiMdIord  and  tenant  — iniunctlvn  — Covenant  for  qtilet  enjoyment  — 
Ifulminee  by  another  tmant  of  aatne  teasor  —  Mock  aucHonn  — 
ZdatMUn    of    eoMmon    Icaaor  —  Partieipatton  —  Derogation    from 

A  le«Bor  i«  not  liable  in  damtges  to  his  lessee  under  a  covenant 
for  quiet  enjoyment  for  a  nuisance  caused  by  another  of  his  lessc«a, 
becRuw  he  Icnovrs  that  the  latter  is  causing  tlie  nuisance  and  does 
not  himself  take  anj  steps  to  prevent  what  Is  being  done.  There 
nuHt  be  active  participation  on  his  part  to  make  him  recponaibte 
foi  ih/  nuisance.  A  common  lessor  cannot  be  called  upon  iij  one 
of  hia  tenants  to  use  for  the  Iwnefit  of  that  tenant  all  the  powers  he 
nay  have  under  agreements  with  other  pernons. 

Jaeger  v.  Waxfiont  Cvyitolidaled  (1903)  87  L.  T.  N.  S.  600,  19  Hmea 
L.  R.  145,  followed. 

{May  9,  1916.) 
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Appeal  from  a  decisioii  of  UarliDg,  J.,  and  a  special  jury: 
In  1909  Williftm  EicLliolz  was  lessee  of  a  block  of  buildings 
kiioH-H  as  161a  and  160,  Strand,  W.C,  opposite  the  church  of 
St.  !lIary-]e-Straud,  whicli  comprised  a  fully  licensed  restaurant 
known  as  the  C<flonnade,  approached  by  a  corridor,  two  shops 
on  citlier  side  of  the  coiridor,  and  lariouB  offices  on  upper  floors. 
By  a  lease  of  May  20,  1909,  Eiehholz  demised  to  Ainand  ilal- 
y.y  the  Colonnade,  together  with  the  licenBes  then  or  thereafter 
attached  to  the  premises  for  keeping  them  open  as  a'lieensed 
restaurant.  The  [309]  demise  was  for  a  term  of  twenty-one 
years  from  Chfistmas,  1908,  at  the  yearly  rent  of  600i.,  and 
Maizy  thereby  c'oveuanted  to  continue  to  conduct  the  business 
of  a  restaurant  so  long  as  the  necessary  licenses  for  the  retail 
trade  of  intoxicating  liquors  could  be  obtained.  Eiehholz  eove* 
nanted  that  Jlalzy,  paying  the  rent  and  performing  the  cove- 
nants, might  occupy  the  premises  during, the  term  without  any 
interruption  or  disturbance  by  Eiehholz  or  any  person  or  per- 
sons claiming  from,  through,  or  under,  him.  The  lease  of  the 
restaurant  containod  a  covenant  that  when  the  tailor's  shop  be- 
tween the  restaurant' < and  the:  Strand' bsoamei  vacant  Eiehholz 
would  block  up  the  entrance  to  it  through  the  corridor  which 
led  to  the  restaurant,  and  make  another  entrance  direct  from  the 
Strand,  80  that  the  corridor  would  be  in  the  exclusive  use  of  the 
restaurant.  Under  his  head  lease  Eiehholz  had  toget  his  laud- 
lords'  consent  to  new  tenants  and  to  building  alterations,  and 
this  was  obtained  and  the  alterations  made.  On  ifarch  11, 
1313,  Eiehhole  let  to  J.  L.  CaBtig)ion«  the  Jailor's  shop  fqr  the 
purpose  of  earrjing  on  the  business  of'"a -deftler  iufiueartetwith 
}>ower  to  sell  by  auction  dianion<U,  jewelry,  plate  and  Japanese 
curios;  "  and  Castiglione  covenanted  not  to  permit  or  suffer  to 
he  done  any  act  which  iiiight  be  an  annoyance  or  disturbance  of 
tlie  superior  lessors,  the  lessor  or  his  tenants,  and  not  to  assign 
or  underlet  without  the  consent  of  the  lessor.  In  July,  1913, 
he  gave  a  license  to  one  Dent  to  carry  oti  mock  at^ct^o^3  in  the 
sliop  for  his  own  benefit.  Eiehholz  was  not  asked  for  his  per- 
iuis»:ion,  as  it  was  alleged  that  this  was  not  an  underletting,  but 
a  uicro  license.  Dent  carried  on  these  auctions  in  such  aiway 
us  to  1)0  a  public  nuisance  andc^H,  for  the  interference  of  the 
10  It.  ]{.  c,  .     .,     .,   ,,, 
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police.  Eichholzfrequently  wrote  to  Cnstiglione  to  remonstrate^ 
but  took  no  active  steps,  and  was  told  tliat  the  Dents  were  going 
away,  ilalzv  allc^d'  that  his  business  was  seriousiy  interfered 
with  and  damaged  by  crowds  and  disturbances  thereby  occa- 
sioned, an(]  he  brought  this  action  against  Eichholz  and  Casti- 
glione  for  an  injunction  and  damages. 

By  the  head  lease  Kichh'olz  covenanted  not  to  permit  any  pub- 
lic or  private  sale  by  anction  upon  the  premises  or  any  part 
thereof,  or  any  noisy  or  offensive  business,  without  the  previons 
written  consent  of  the  Ifindlords,  or  do  anything  which  might 
prejudice  the  renewal  of  the  licenses  or  become  a  nnieance  at 
common  law. 

[310]  At  the  trial  Darling,  J.,  left  these  questions  to  tho 
jury,  who  answered  them  as  follows: 

"1.  Was  the  business  at  161a,  Strand,  so  conducted  as  to  be 
a  nuisance  and  annoyance  to  the  plaintiff  and  a  prejudice  to  his 
business  of  a  restaurant  keeper  at  the  Colonnade?" — "Yes." 

"2.  Was  stich  business  conducted  in  that  manner  by  the  de- 
fendant Cflstiglione  or  withliis  authority?" — "Yes." 

"3.  Was  the  business  so  conducted  with  the  knowledge  and 
assent  of  tho  defendant  Eichholz?  "-^"Yes." 

"4.  Did  the  defendant  Eichholz  take  all  reasonable  steps  and 
make  all  reasonable  efforts  short  of  legal  proceedings  to  stop 
such  nuisance  aind  annoyance  and  prejudice?" — "No." 

"5.  What  damages  has  the  plaintiff  sustained!" — "250i." 

The  question  was  then  "argnod  whether  tho  defendant  Eich- 
holzwBS  liable  on  these  findings. 

Darling,  <T,,  carte  to  the  conclusion' that  the  terms  of  the 
lease  granted  by  the  dcfoudflnt  Eichholz  to  the  plaintiff,  and  the 
obligation  of  the  plaintiff  to  use  the  demised  premises  as  a  res- 
taurant, created  an  implied  obligation  upon  the  defendant  Eich- 
holz not  to  derogate  from  his  own  grant,  and  that  on  the  find- 
ings of  the  jiity  he  had  done  so^  lie  therefore  entered  judg- 
ment for  250/.  against  both  defemlanta. 

Eichholz  appealed. 

McCall,  K.C.,  and  A.  L.  Moms,  for  the  appellant.  Ko  lia- 
bility attaches  to  Eichholz  for  anything  which  has  happened.    A 
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laudk>rd  has  never  been  held  liable  except  for  somethiag  dona 
by  him  or  by  his  authority.  It  is  dierefore  clear  that  EichWlz 
is  not  liable  under  the  express  covenant  for  quiet  enjoyment  in 
the  lease  to  Malzj,  The  presence  of  that  covenant  makes  it 
impossible  to  imply  from  the  tenant's  covenant  to  cai'ry  on  the 
business  a  covenant  by  the  landlord  that  the  tenant  shall  not  bo 
disturbed.  Line  v.  Stephenson  (1838)  4  Biug.  N.  C.  C78,  VM 
Kng.  Reprint,  950,  6  Scott,  447;  (1838)  5  Bing.  X.  C.  183, 
133  Eng.  Reprint,  1075,  7  Scott,  69,  1  Arnold,  385,  7  L.  J.  C.  P. 
N.  S.  263,  14  Eng.  Rul.  Cas.  710;  Stephens  v.  Junior  Army 
and  Navy  Stores  [1£H4]  2  Ch.  516,  526,  30  Times  L.  R.  fi37, 
as  Sol.  Jo,  808.  Eichholz  is  not  liable,  for  be  was  not  person- 
ally concerned  in  the  disturbance.  Sanderson  v.  Bemnck-on- 
Tn-eed  Corporation  (1884)  13  Q.  B.  D.  547,  550,  53  L.  J.  Q.  B. 
N.  S.  559,  51  L.  T.N.  S.  495,  33  Week.  Rep.  67,  49  J.  P.  6.  In 
order  to  make  a  landlord  liable  it  must  bo  sbo^vn  that  he  has 
authorized  the  doing  of  the  acts  complained  oi—Harrison,  Ains- 
lie  &  Co.  V.  Lord  [311]  Muncaater  [1891]  2  Q.  B.  680  684,  61 
L.  -T.  Q.  B.  N.  S.  102,  65  L.  T.  N".  8.  481,  40  Week.  Rep.  102,  56 
J,  P.  69 — and  that  he  has  participated  in  those  acts.  Jaetjer  v. 
Mansiom  Consolidated  (1903)  87  L.  T.  N.  S.  690,  19  Times 
L.  It.  145.  The  lease  to  Castiglione  cannot  be  said  to  have  caused 
the  nuisance.  PwUbach  CoUiery  Co.  v.  Woodman  [1915]  A,  G. 
634,  639,  [1915]  W.  N.  108,  84  L.  J.  K.  B.  N.  S.  874,  113  L.  T. 
N.  S.  10,  31  Times  L.  R.  271,  Ann.  Cas.  1915l>,  833.  Eichholz 
is  not  responsible  for  what  was  done  under  that  lease.  Saxby 
V.  Manchester,  Sheffield  and  Lincolnshire  By.  Co.  (1869)  L.  R. 
4  <:.  P.  198,  38  L.  J.  C.  P.  N.  S.  153,  19  L.  T.  N.  S.  640,  17 
Week.  Rep.  293.  The  fact  that  he  continued  to  accept  the  rent 
<lid  not  make  him  a  participator.  He  could  not  have  been  called 
upon  to  bring  an  action  against  the  Dents  or  against  Castiglione. 
This  is  said  to  have  been  a  derogation  from  his  grant,  but  the 
same  reasoning  applies  to  that.  There  is  no  evidence  that  these 
bouses  formed  part  of  what  could  be  called  a  building  estate 
nfFocted  by  mutual  covenants. 

Arthur  Powell,  K.C.,  and  T.  E.  Haydon.  for  the  respond- 
ent. Tlicre  has  clearly  been  a  nuisance  for  which  we  oiight  to 
have  a  reine<ly.  Barber  v.  Penley  [1893]  2.CU.  447,  C2  L.  J. 
10  B.  R.  r. 
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Ch.  N.  S.  623,  3  Reports',  189,  08  L.-T.  N.  S.  6G2;  Lyons,  Sons 
£  Co.  V.  GvlUver  [1914]  .1  Ch.  631,  7  B.  K.  C.  94,  83  L.  J.  Ch. 
X.  S.  281,  no  L.  T.  N.  S.  284,  78  J.  P.  98,  ISO  Times  L.  R.  75, 
r>8  Sol.  Jo.  97,  12  h.  G.  E.  194,  Ann.  Cas.  1916B,  959.  The 
niipollant  put  it  in  the  power  of  Oastiglione  to  give  a  license  to 
the  Bents  to  create  the  nuisance,  and  he  is  therefore  liable  to 
bo  made  a  defendant  to  a  suit  to  restrain  the  nuisance.  Whife 
v.  Jameson  (1874)  L.  R.  18  Eq.  303,  22  Week.  Rep.  761;  Win- 
fer  V.  Baker  (1887)  3  TimeB  L.  K.  569;  Cohen  v.  Tanmr 
flOOO]  2  Q.  B.  609,  69  L.  J.  Q.  B.  N.  S.  904,  48  Week.  Rep.  642, 
83  L.  T.  N.  S.  64.  Eichholz  continued  to  take  rent  from  Castig- 
liouc,  and  that  shows  that  he  authorized  tb*  manner  in  which 
tbo  latter  dealt  with  his  shop ;  it  is  also  evideoce  that  there  was 
a  general  scheme  for  the  use  of  the  building.  Jaeger  v.  Mm- 
sions  Consolidaied  (1903)  87  L.  T.  N.  S.  690,  19  Times  L.  R. 
145;  Hudson  v.  Cnpps  [1896]  1  Ch.  265,  65  L.  J.  Ch.  N.  S. 
.128,  73  L.  T.  'S.  S.  741,  44  Week.  Rep.  200,  60  J.  P.  393.  These 
inock  auctionB  were  a  breach  of  the  covenant  for  quiet  enjoy- 
iijcnt.  Jenkins  v.  Jackson  (1888)  40  Ch.  D.  71,  58  1.  J.  Ch. 
N.  S.  124,  60  L.  T.  N.  S.  105,  87  Week.  Rep.  253. 

There  was  also  an  implied  obligation  on  tlie  part  of  Eichholz 
not  to  denote  from  his  grant  by  using  the  rest  of  the  building 
so  as  to  interfere  with  Halzy's  comfort.     Grosvenor  Hotel  Co. 
V.  HamUton.  [1894]  2  Q.  B.  836,  63  L.  J.  Q.  B.  N.  S.  661,  9  Re- 
ports, 819,  71  L.  T.  N.  S.  362,  42  Week.  Rep.  636 ;  AUin  v.  Lati- 
mer Ciarjf.,  Muirhead  &  Co.  [1894]  2  Ch.  437,  63  L.  J.  Ch.  N. 
601,  8  Reports,  352,  71  L.  T.  N.  S.  119,  42  Week.  Rep.  453. 
I^iability  binder  the  covenant  is  not  confined  to  title  and  posses- 
sion.    Jones  V.   Consolidaied  Anthracite   Collieries    [1916] 
K.  B.  123,  85  L.  J.  K.  B.  K.  S.  465,  114  L.  T.  N.  S.  26 
Sanderson  v.  Berwick-on-Tweed  Corporation  (1884)   13  Q.  B. 
».  547,  53  L.  J.  Q.  B.  N.  S.  559,  51  L.  T.  N.  S.  495,  38  Week, 
Rep.  67,  49  J.  P.  6. 

[312}  Again,  £ichholz  was  in  the  position  of  a  trustee,  and 
was  bound  to  act  for  the  benefit  of  his  teuaate,  and  not  let  them 
int^fere  with  each  other.  Altering  the  front  of  the  shop  was 
ono  of  the  acts  which  enabled  the  auctions  to  be  carried  out.  The 
jury  fotmd  that  the  acts  were  done  with  his  knowledge  and  as- 
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sent,  so  that  brings  him  within  Jaeger  v.  Mansions  Consolidated 
(1903)  87  L.  T.  N.  S.  690,19  Timea  L.  R.  145.  The  jury  found 
that  Eichholz  consented  fo  the  doings  of  the  Dents  witfi  knowl- 
edge of  what  they  were.  It  is  not  contended  tJiatlie  was  called 
upon  to  take  active  proceedings  ageioBt  the  Dents  to  atop  tho 
nuisance.  IMl  v.  Ewin  (1887)  37  Ch.  D.  74,  57  L.  J.  Ch. 
N.  S.  95,  57  L.  T.  N.  S.  831,  36  Week.  Rep.  84;  Powell  v.  Ilema- 
ley  [1909]  2  Ch.  252,  78  L.  J.  Ch.  N.  8.  741,  101  L.  T.  N.  S. 
262,  25  Times  L.  R.  649. 
No  reply  waa  called  for. 

Lord  Cozens-Hardy,  M.R.,  stated  the  facts  shortly  and 
continued :  I  do  not  think  there  is  really  much  in  that  altera- 
tion of  tho  shop  front  that  is  relevant  to  what  we  have  to  decide 
to-day.  The  alteration  which  was  made  waa  approved  of  by  tho 
lessors'  SMrveyoi",  the  work  was  done  nnder  his  supervision,  and 
the  superior  landlords  have  from  that  day  to  this  in  no  way 
interfered.  It  seems  idle  to  contend  that  that  was  such  a  breach 
of  the  conditions  Of  the  lease  as  might  have  impwiled  the  ex- 
istence of  the  lease  under  Mr.  Eichholz's  title  and,  therefore, 
the  title  o^  all  the  sublessees.  Matters  went  on  fairly  right  at 
-first.  The  shop  window  in  front  was  taken  out  in' this  sense, 
that  not  the  whole  of  the  width  was  taken  out,  which  was  about 
12  feet,  but  about  9  feet.  Some  glass  was  left  on  each  side,  and 
it  waa  used,  as  it  was  intendc<I  to  be  used,  for  the  piirpfee  of  an 
auerion  room,  which  was  to  bc  a  closed  auction  room,,  and  not 
an  auction  room  in  any  way  open  to  the  street.  It  was  used  as 
an  auction  room.  It  is  said  that  that  imposed  some  obligation 
upon  ^tr.  Eichholz  because  an  auction  room  is  a  business  which 
is  very  apt  to  be  carried  on  in  such  a  way  as  to  create  a  public 
nnisauee  possibly  as  well  as  a  private  nuisance..  In  the  present 
case  it  undoubtedly  did  create  such  a  nuisance.  Somebody 
named  Dent  got  into  possession  under  some  arraBgement  with 
Castiglione,  and  thej'  ultiraateiy  pulled  out  the  whole  width  of 
the  window, — by  which  I  mean  the  few  feet  of  glass  on  each 
side  of  the  original  opening, — and  they  carried  on  what  [313] 
in  effect  waa  the  business  of  a  mock  auction.  The  police  inter- 
fered owing  to  BCenefi  of  great '  disorder,  and  the  Denta  wera 
10  B.  R.  C. 
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ultimHtely  convicted.  They  or  one  of  tliera  were  or  was  con- 
victed and  sentenced  after  a  trial  to  a  term  of  impriaonment. 
While  this  was  going  on  there  was  all  tfais  noise  and  disorder. 
Mr,  Malzy,  the  plaintiff,  compkined  that  his  bttfliness  of  a  res- 
taurant keeper  was  interfered  with,  that  it  was  a  nuisance  and 
most  prejudicial  to  his  business,  and  that  he  was  entitled  to 
damages  in  respect  of  it.  The  matter  came  before  the  learned 
judge,  who  dealt  with  the  questions  very  carefully  in  his  Slim- 
ming up.  He  put  certain  questions  which  the  jury  have  an- 
swered. The  first  one  was:  "Was  the  business  at  161a,  Strand, 
90  conducted  as  to  be  a  nuisance  and  an  annoyance  to  the  plain- 
tiff and  prejudicial  to  his  business  of  a  restaurant  keeper  at  the 
Colonnade  ?,"—- A.  "Yes."  There  is  no  question  raised  before 
us  but  that  that  was  perfectly  ri^t.  Then:  "Was  such  busi- 
ness conducted  in  that  manner  by  the  defendant  CastigUone  or 
with  his  authority?  " — A,  "Yes."  Castiglione  does  not  appeal 
against  the  judgment  on  the  present  occasion,  and  there  is  no 
reason  to  suppose  that  it  was  otherwise  than  perfectly  right 
Ifow  conies  the  next  question :  "Was  such  business  so  conducted 
with  the  knowledge  and  assent  of  the  defendant  Eichholz  ?  " — 
A.  "Yes."  I  shall  deal  with  that  point  more  carefully  a  little 
later.  Then  the  next  question  iff:  "Bid  the  defendant  Eich- 
holz  take  all  reasonable  steps  and  make  all  reasonable  clforti 
short  of  l^al  proceedings  to  stop  such  nuisance,  annoyance,  and 
prejudice  ?  " — A.  "No."  And  then  tbo  damages  were  assessed 
at  2o0l.  and  judgment  was  entered  for  250/.  with  costs  against 
each  of  the  two  defendants.  We  have  heard  a  very  able  and 
elaborate  argument  from  the  plaintiff's  counsel  supporting  the 
case  against  the  defendant  Eichholz  on  various  grounds.  The 
first  point  raised  is  that  there  was  an  express  covenant  for  quiet 
enjoyment  in  the  usual  form  in  the  lease  to  llr.  ii,a\zy,  the 
plaintiff,  and  that  that  has  been  broken  by  Mr.  Eichholz,  who 
has  done  acts  which  fairly  amount  to  or  which  the  jury  were 
entitled  to  say  wei-e  done  with  his  knowledge  and  consent.  Then 
it  is  said,  even  if  it  ia  not  within  the  express  covenant,  there 
was  an  implied  covenant  for  quite  enjoyment.  I  pass  that  by  at 
once  by  saying  that,  when  in  a  deetl  you  find  an  express  covenant 
dealing  with  a  particular  matter  as  to  the  demised  premises, 
10  B.  R.  C. 
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there  [314]  is  no  room  for  au  implied  co\-cnant  covering  the 
same  ground  or  any  part  of  it.  That  ia  very  old  law.  Au  ex- 
prcsBion  of  doubt  upon  that  would  be  a  fatal  thing  to  the  whole 
law  of  covenants,  botli  expi-esa  and  implied.  The  ^-ery  object 
of  inserting  a  covenant  for  quiet  enjoyment  in  a  conveyance  of 
frerfiold  or  leasehold  property  is  to  get  rid  of  the  implied  cove- 
nant which  is  found  in  the  word  "grant"  or  "demise,"'  which- 
ever it  may  be.  Then  it  ia  said  that  if  the  exjireas.  covenant 
does  not  go  far  enough  you  can  fall  back  upon  the  implied  ctive- 
nant  from  the  word  ''grant"  or  the  word  "demise."  That  po)p- 
osition  would  be  absolutely  contrary  to  the  uniform  practice 
of  all  owners  who  deal  with  real  property,  and  would,  moreover, 
be  contrary  to  the  law  which  has  been  perfectly  established  for 
more  than  half  a  century.  I  need  not  cite  authority  for  that 
proposition.  Then  it  is  said  there  was  a  derivation  from  tlic 
grant.  Now,  what  ia  the  derogation  ?  It  seems  to  me  to  be  noth- 
ing more  or  less  than  a  statement  of  the  same  proposition,  that 
there  is  a  breach  of  the  covenant  for  quiet  enjoyment.  Our 
attention  has  iieen  called  to  the  case  of  Grosvenor  Hotel  Co.  v. 
Hamilton  [18»4]  2  Q.  ]i.  8^6,  63  L.  J.  Q.  B.  N.  S.  601,  9  Ito- 
ports,  819,  71  L.  T.  X.  S.  362,  42  Week.  Kep.  626.  That  was  it 
perfectly  different  and  a  pei-fectly  clear  case,  if  I  may  lespccttiil- 
ly  say  so.  There  there  was  a  covenant  for  quiet  enjoyment.  'J'he 
lessor,  not  on  the  demised  premises  but  on  adjacent  i»reini.-<cs, 
caused  a  nuisance  by  working  engines.  That  was  not,  of  courst!, 
within  the  covenant  for  quiet  enjoyment,  because  the  covenant 
for  quiet  enjoyment  extended  to  different  matters.  The  fiict 
that  what  he  was  doing  on  adjoining  land  derogates]  from  his 
express  grant  was  a  matter  which  most  legitimately  and  proper- 
ly came  into  play,  but  was  in  no  way  intended,  nor  could  it  hi; 
deemed,  .to  affect  tho  general  law  as  to  a  covenant  for  quiet  en- 
joyment. Then  there  is  another  [mint  ^vhich  was  taken,  and 
that  was  the  neglect  of  Mr.  Kichhotz  to  prevent  the  nuisance. 
The  learned  judge  in  the  course  of  the  ease  held  that  there  was 
no  breach  of  the  covenant  for  quiet  enjoyment;  he  ruled  also 
that  there  was  no  evidence  that  Mr.  Eichliolz  had  participated 
in  any  nuisance;  but,  notwithstanding  those  rulings,  after  hear- 
ing the  evidence  he  put  to  the  jury  the  questions  which  I  have 
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read.  TL&  only  point  which  sECms  to  me  to  create  any  difBciiUy 
in  this  case  is  what  must  a  landlord  not  do  if  he  wants  to  escape 
liability  in  respect  of  a  nuisance  really  commenced  [316]  by 
somebody  else.  I  do  not  think  that  as  a  proposition  of  law  the 
matter  can  be  more  accurately  stated  than  in  the  case  relied 
upon  by  counsel  for  the  resiwndent,  Jaeger  v.  Mansions  Consol- 
idated (1903)  87  L.  T.  N.  S.  690,  694.  Mention  is  there  made 
of  an  unreported  case  of  Harris  v.  Bentley,  in  which  Lord 
Collins,  tiien  the  Master  of  the  Rolls,  said  this:  "If  the  evi- 
dence showed  acquiescence  by  the  landlord  carried  to  such  a 
point  as  to  found  an  inference  that  the  landlord  actively  partici- 
pated in  the  use  of  the  flats  for  immoral  purposes,  possibly  there 
might  be  a  breach  of  the  contract."  The  question  in  that  case 
was  under  what  circumstances  the  landlord  might  possibly  be 
made  liable  for  the  use  by  one  of  his  tenants  of  the  flats  for  im- 
moral purposes,  and  Lord  Collins  there  laid  down  that  there 
must  be  such  circumstances  as  to  found  an  inference  that  the 
landlord  actively  participated  in  the  use  of  the  flats  for  immoral 
purposes.  The  same  doctrine  is  laid  down  in  the  judgment  of  the 
same  case.  I  apprehend  there  is  no  authority  and  no  principle 
for  holding  a  landlord  liable  under  a  covenant  for  quiet  enjoy- 
ment— that  is  to  say,  that  he  has  done  anything  which  renders 
him  liable  to  damages  under  the  covenant  in  respect  of  quiet  en- 
joyment— merely  because  he  knows  of  what  is  being  done  and 
does  not  take  any  steps  to  prevent  what  is  being  done.  There 
must  be  something  much  more  than  that.  There  must  be  some- 
thing which  can  fairly  amount  to  his  doing  the  act  complained  of 
or  allowing  the  act  complained  of,  either  by  actual  participation 
by  himself  or  his  agents,  or  by  what  T^rd  Collins  called  active 
participation  in  that  which  was  complained  of.  Then  it  ia  said. 
Just  look  at  a  number  of  things  Mr.  Eichbolz  did.  In  the  tirst 
place  he  had  no  business  to  take  out  the  window  at  all  and  lav 
the  shop  open  to  the  street.  Even  if  that  were  so,  I  do  not  think 
as  between  Mr.  Eichhol^  and  his  superior  landlord  that  would 
in  any  way  avail  the  present  plaintiff,  Mr.  Malzy.  Then  it  was 
fiaid,  This  auction  room  was  such  a  risky  business,  almost  no- 
toriously one  involving  great  noise,  that  he  ought  not  to  have 
allowed  it,  and  ought  not  to  have  allowed  it  for  the  purpose  of 
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an  fltiotloii  room.  It  is  quite  a  novel  doctrine  to  me  tihat  per- 
mission by  a  lessee  to  use  domisod  preiiiisea  for  a  purpose  which 
may  or  may  not  involve  or  create  a  miisauce  is  a  wrong  act  on 
tile  part  of  tlie  landlord,  and  that  the  lauiUord  can  bo  rendered 
liable  merely  because  a  periKin  [316]  does  carry  ou  that  busine£a 
in  such  a  manner  as  to  create  a  nuisance.  It  would  be  different, 
of  course,  if  it  were  let  for  a  purpoee  which  necessarily  involved 
a  nuisance,  but  this  letting  did  not  necessarily  involve  a  nui- 
sance. That  is  quite  plain  from  the  plaintiff's  own  evidence. 
lie  says  there  was  no  ground  for  compUiut  until  the  Dents  eame 
into  possession.  Then  it  is  said,  Oh,  but  you  knew  of  it  and 
you  have  been  receiving  the  rent  from  Castiglione,  whicli  lie 
could  not  have  paid  unless  he  got  it  from  the  Dents,  and  there- 
fore you  knew  the  business  was  being  carried  on,  and  that  would 
amount  to  consent  or  assent — it  is  put  both  ways — to  what  was 
done,  and  rendered  you,  Kichholz,  an  active  participator  in  the 
nuisance  which  was  being  carried  on.  That  proposition,  to  my 
mind,  has  only  to  be  stated  to  show  how  fallacious  it  is.  It  can- 
not be  that  a  landlord  who  according  to  the  settled  authorities 
is  not  bound  to  commence  any  legal  proceedings  to  abate  a  nui- 
sance is  in  this  position,  that  unless  he  does  eommcn(;c  those 
I)roceedings  he  cannot  recover  any  rent,  or  if  he  does  receive 
the  rent  he  is  to  be  taken  to  have  sanctioned  everything  that 
the  wrongdoer  has  done.  Then,  putting  it  another  way,  it  is 
said.  In  your  lease  to  Castiglione  you  had  power,  whenever  any- 
thing was  done  or  was  threatened  to  be  done  whicli  might  have 
imperiled  the  existence  of  your  own  lease,  to  enter  upon  the 
pi-ciuises  and  abate  what  was  objectionable  and  do  what  was 
necessary  to  secure  your  title.  That  again  seems  to  me  an  extra- 
ordinary proposition,  but,  if  it  be  true,  it  is  a  proposition  which 
r(>niler3  Jlr,  Eichholz  a  sort  of  trustee  of  that  covenant  lor  the 
benefit  of  Jlr.  Malzy.  In  my  opinion  that  cannot  be  sustained. 
Then  what  is  to  be  said  to  the  answer  to  the  third  question: 
"Was  the  business  so  conducted  with  the  knowledge  and  assent 
of  the  defendant  Eichhol^f" — A.  "Yes."  I  think  there  is  uo 
evidence  whatever  that  it  was  done  with  the  assent  of  Mr.  Eicb- 
holz.  The  correspondence  which  we  have  shows  from  first  to 
last  he  was  complaining  of  it  and  was  telling  Castiglione  that 
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he  ought  to  put  a  slop  to  it.  In  my  view  aesont  and  knowledge 
«re  not  siiftioicnt  unless  you  qualify  it  in  a  manuev  in  wliicb  tlie 
learned  jndge  has  not  done  here  as  beiiij;  easeutial  to  create  a 
liability  on  the  part  of  the  defendant.  The  learned  j\idfte  in 
his  summing  up  seems  certainly  to  intimate  to  the  jury  that  in 
considering  whether  this  was  done  by  tbe  authority  or  with  the 
knowledge  or  assent  of  Mr.  Eiehholz  tliey  [317}  must  consider 
wbat  he  could  have  done.  That  is  not  the  way  to  test  it.  He 
was  no  more  bound  to  enter  into  tbe  premises  under  his  power, 
or  to  enter  without  any  such  power  and  put  the  shutters  up  in 
the  front  of  the  shop,  tlian  he  was  bound  to  commence  an  ac- 
tion. That,  to  my  mind,  is  the  only  point  of  difficulty  in  tbe 
case.  The  learned  ju<Ige  said,  and  obviously  thought,  it  was  a 
case  of  great  difficulty,  and  he  almost  invited  an  appeal.  Not- 
withstanding tlie  very  able  and  elaborate  ai^iments  which  we 
have  heard,  I  think  the  appeal  must  be  allowed  aud  judgment 
entered  for  the  defemlant,  Eiehholz,  with  costs. 

Rckford,  L.J.,  refcri-ed  to  the  facta  and  proceeded:  J  do  not 
think  tbe  relations  between  the  superior  landlord  and  tbe  de- 
feudant  have  anything  to  do  with  the  riglits  between  the  plain- 
tiff and  defendant.  When  the  alteration  to  the  shop  front  was 
made,  Castigiione  took  possession  of  the  shop  and  carried  on 
business  there  for  a  few  months.  He  did  not  make  it  pay,  and 
■  as  he  could  not  make  it  pay  he  either  let  the  premises  or  gave  a 
license  to  carry  on  business  on  the  premises — I  do  not  think  it 
matters  for  this  purpose  which — to  some  people  of  the  name 
of  Dent.  Now  the  Dents  were  described  by  the  learned  judge 
in  the  court  below  in  this  way,  and  1  do  not  know  that  it  is 
Jnacciirate :  "Tbe  Dents,  to  put  it  mildly,  were  a  gang  of  fraud- 
ulent criminals,  and,  having  got  these  premises,  they  procec<led 
to  carry  ou  upon  them  mock  auctions,"  A  good  many  of  the 
gang,  if  I  may  call  them  so  without  offense,  were  convicted  and 
went  to  prison.  I  do  uot  know  whether  that  happened  to  tbe 
Dents  themselves;  I  believe  it  did  to  one  of  them.  Whether 
they  arc  there  now  or  not  I  do  not  know,  and  it  docs  not  mat- 
ter. The  result  of  their  carrying  on  these  mock  auctions  was 
8  gi'cat  annoyance  to  the  plaintiff  and  a  great  disturbance  in  the 
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streets  acd  about  the  premises,  and,  according  to  tlie  finding  of 
the  jury,  it  was  an  injur;  to  the  plaintiffs  business.  The 
plaintiff  and  the  Car  Insurance  Company,  who  were  the  tenants 
of  the  upper  part  of  the  premises,  complained.  They  com- 
plained both  to  Oastiglioue  and  to  the  appellant.  The  appellant 
did  write  from  time  to  time  to  Caatiglione  to  try  and  get  the 
nuisance  put  an  end  to.  Whether  he  could  have  done  more,  or 
whether,  speaking  not  legally  but  morally,  he  ought  to  have 
done  more,  is  a  matter  upon  which  I  do  not  express  any  opinion. 
Certainly  the  nuisance  went  [318]  on  for  a  long  time  without 
his  taking  any  active  steps  to  put  an  end  to  it.  He  certainly 
remonstrated  with  Castiglione,  and  Caatiglione,  who  docs  not 
appear  to  have  been  alt<^ther  strictly  accurate  in  his  state- 
ments, told  him  on  several  occasions  that  these  people,  the 
Dents,  had  gone  or  were  going.  That  was  not  true;  they  had 
not  gone,  and  I  do  not  think  Castiglione  had  any  assurance  that 
they  were  going.  Castiglione  also  told  him  that  the  Dents  were 
no  longer  in  charge  of  the  business,  but  that  he  was  selling 
there  on  commission  as  their  agent  and  therefore  he  could  see 
how  the  business  was  being  carried  on.  That  was  not  true. 
That  is  what  the  defendant  was  told,  and  so  the  business  of 
these  fraudulent  people,  the  Dents,  went  on  with  its  attendant 
annoyance  and  injur}'  to  the  plaintiff. 

^'ow  the  question  which  arises  is,  Is  the  defendant  respon- 
sible for  that?  The  plaintiff  has  got  a  verdict  against  Castig- ' 
lionc,  and  Castiglione  does  not  appeal,  and  therefore,  for  what 
it  is  worth,  the  plaintiff  retains  that  vcnlict.  The  defendant 
Mr.  Kioliholz  docs  appeal,  and  what  he  says  is  that  he  is  not 
legally  responsible,  whether  he  ought  as  a  matter  of  common 
souse  and  moralitv  to  have  taken  steps  to  put  an  end  to  this 
nuisiinec  or  not.  That  is  the  quciition  we  have  to  decide.  Xow 
the  first  question  which  lies  at  the  threshold  of  the  case  is  this: 
Was  this  done  by  the  defendant's  authority  i  1  do  not  think  it 
is  enough  to  say  that  it  was  done  with  his  kuowh-dge  or  consent, 
and  1  think  in  the  very  able  argument  of  Mr.  Jlaydon  the  word 
"consent"  or  "assent"  was  used  souiftlnies  iu  riither  an  am- 
biguous sense.  I  think  what  has  to  Iw  pmved  is  stated  in  the 
passage  which  has  been  read  by  the  .\[a.stcr  of  tlie  HoUs  quoting 
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the  judgment  of  the  then  Master  of  the  Holls,  Lord  Collins, 
and  also  in  this  passage,  in  which  the  learned  JU(^  says  in 
Jaeger  v.  il/(HW?o»w  Consolidated  (1903)  87  L.  T.  N.  S.  696: 
"The  allegation  is  that  some  of  the  adjoining  flats  have,  as  I 
have  said,  heon  occupied  for  immoral  purposes.  Of  course 
that  would  not  in  itself  be  enough  to  ground  proceedings  against 
the  landlord,  and  it  has  been  very  properly  admitted  by  the 
plaintiff's  eounsel  in  this  case  that  unless  they  can  adduce  evi- 
dence from  which  a  jary  might  fairly  infer  that  the  acts  of  the 
persons  using  these  flats  for  immoral  purposes  can  be  construed 
to  be  the  acts  of  the  defendants  in  the  sense  that  they  authorized 
-them — not  [319]  merely  that  they  did  not  stop  them,  but  that 
they  were  in  effect  a  party  to  them — they  cannot  pray  against 
them,  as  giving  a  cause  of  action,  the  fact  tliat  these  premises 
are  <ynductcd  and  used  for  immoral  purposes."  Now  that,  of 
course,  is  a  statement  of  the  law  by  which  we  are  bound,  and, 
if  I  may  say  so  without  disrespect,  in  my  opinion  it  is  au  ab- 
solutely correct  statement  of  the  law,  and  therefore,  unless  the 
consent  or  knowledge  amounts  to  making  the  defendant  in  effect 
a  party  to  the  acts,  it  is  not  sufficient  to  make  him  liable.  The 
sheet  anchor  of  the  plaintiff  is,  if  I  may  say  so,  the  finding  of 
the  jury  to  this  effect:  "Was  such  business  so  conducted  with 
the  knowledge  and  assent  of  the  defendant  Eichholz  ? — A.  Tes." 
Now  the  first  thing  we  have  to  look  at  is,  what  was  that  conduct 
of  the  business  with  which  the  jury  were  dealing.  As  to  that 
it  seems  to  me  there  is  no  doubt.  It  was  the  conduct  of  the 
business  by  the  fraudulent  people,  the  Dents.  The  evidence 
not  only  of  the  plaintiff  himself,  but  of  all  his  witnesses,  is  that 
until  the  Dents  took  possession  there  was  no  nuisance  and  no 
disturbance  at  all.  It  was  suggested  that  the  authority  given  to 
(lastigHone  to  conduct  auctions  upon  the  premises,  coupled  with 
the  taking  auay  of  the  whole  of  the  front  of  the  shop  so  as  to 
make  the  auctions  take  place  in  an  open  space,  was  of  itself 
suflicient  authority  for  what  took  place.  In  my  opinion  that 
is  not  so.  Authority  to  conduct  a  business  is  not  au  authority 
so  to  conduct  it  as  to  create  a  nuisance  unless  the  business  can- 
not be  conducted  without  a  nuisance.  That  was  decided  only 
the  other  day  in  the  House  of  Lords  in  Pwllbach  Colliery  Co. 
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V.  M'oorf/.wn  [1915]  A.C.  634,  ]19ir»]  \A\K.  lOS,  84  I.J.E.B. 
K.S.  874,  113  L.T.N.S.  10,  31  Times  L.R.  271,  Aim.  Caa. 
1915D,  833,  and'  it  is  perfectly  clenr  that  yon  may  conduct  an 
aiK'tiuii,  eveu  hi  an  open  shop,  wilhout  a  imisaiice.  AVe  need 
not  travel' outside  the  four  comers  of  tliis  case  to  find  that  ont, 
bccauae  we  have  evidence  from  all  the  witnesses  that  it  was  bo 
carried  on  nntil  the  Denta  took  possession  and  bc^n  to  carry 
on  these  mock  auctions.  That  was  the  conduct  of  the  business  to 
which  the  jury  were  referring  when  tlie^'  foinid  that  it  was  done 
with  the  knowledge  and  assent  of  the  defendant  Eichholz.  The 
learned  judge  ruled,  and  in  my  opinion  properl_"fr  ruled,  at  the 
end  of  the  plaintiff's  case  that  there  was  no  evidence  that  he 
participated  in  the  nuisance,  lie  says:  "There  is  no  evidence 
that  he,  the  defendant,  participated  in  the  nuisance.  The  evi- 
dence is  that  he  [320]  disapproved  of  it.  I  do  not  thyik  it 
made  him  a  participator  simply  because  he  has  not  put  in  fore© 
an  implied  covenant,  if  ever  there  is  such  a  thing."  That,  in 
my  opinion,  was  right.  I  do  not  think  there  was  any  evidence 
that  he  assented  to  it  in  such  a  way  as  to  authorize  or  become  a 
participator  in  the  act  in  the  sense  in  which  the  words  ought 
to  be  used  according  to  the  jiidgment  of  Lord  Collins  in  the 
case  to  which  I  have  referred.  But  the  learned  judge  did  leave 
this  question  to  the  jury,  and  they  answered  it  against  the  de- 
fendant, and  it  is  upon  the  answer  to  this  question  that  so  much 
stress  has  been  laid :  "Was  such  business  so  conducted  with  the 
knowledge  and  assent  of  the  defendant  Eichholz?"  The  jury 
found  it  was,  but  when  I  look  at  the  summing  up  I  do  not  tbiitk 
the  learned  judge  had  any  intention  of  departing  from  his  rul- 
ing, that  there  was  no  evidence  that  the  defendant  was  a  par- 
ticipator in  it,  because  I  find  that  the  whole  thing  which  he  put 
to  the  jury  as  being  evi<lence  to  show  that  it  was  done  with  his 
knowledge  and  assent  was  that  he  did  not  stop  it.  The  learned 
judge  said  to  the  jury:  "The  case  is  put  in  this  way:  'You 
had  power  to  enter  upon  these  premifips  and  put  this  shop  front 
back;  it  is  quite  true  if  you  had  done  so  the  Dents  would  have 
knocked  it  down  again;  but  you  eonld  have  gone  in  under  your 
powM-.'  "  The  lcarn<'d  judge  left  that  to  the  jury  as  evidence  of 
knowledge  and  absent,  and  the  jury  found  knowledge  and  assent 
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opon  that".  If  that  finding  is  to  be  takes  as  meaning  knowledge 
and  assent  such  as  to  make  the  acts  acts  antliorizcd  by  the  de- 
fendant and  the  defendant  a  participator  in  thom,  in  my  opinion 
there  was  no  evidence  to  support  it.  If  it  means,  and  I  believe  it 
only  does  mean,  that  it  was  done  by  his  knowledge  and  assent — 
certainly  with  his  knowledge  and  by  his  assent,  because  he  did 
not  take  any  steps  to  stop  it — then  that  is  not  sufiBcient  to  satisfy 
the  requirements  of  the  passage  in  that  judgment  of  Lord  Col- 
lins which  I  have  read.  It  was  said,  £ret,  that  authorizing  auc- 
tions at  all  was  sufficient  to  make  the  defendant  responsible  for 
this  nuisance.  I  have  pointed  out  that,'  in  my  opinion,  that  is 
not  so.  Then  it  is  said  he  knew  it,  and  although  he  remon- 
strated he  did  not  mean  it,  bat  meant  them  to  go  on  all  the 
time,  and  althongh  Castiglione  said  he  was  going  to  stop  it  the 
defendant  knew  qnite  well  that  he  was  not,  and  that  the  defend- 
ant knew  quite  well  that  he  eouid  not  get  his  money  from  Cas- 
tiglione unless  these  mock  auctions  did  go  [321]  on.  Ail  I  can 
say  is  those  are  only  suggestions.  I  cannot  find  that  there  is 
aiiy  evidence  of  them.  It  ia  quite  true  that  the  defendant  did 
receive  his  rent.  IIo  received  his  rent  from  Castiglione,  and 
lie  received  his  rent  from  Castiglione  at  the  same  time  that 
Castiglione  was  assuring-him  that  this  nuisance  was  going  to  be 
put  a  stop  to.  I  cannot  see  that  that  is  evidence  that  he  was 
authorizing  the  nuisance  to  be  carried  on.  I  think  that  some  of 
this  argument  proceeds  upon  this,  that  Mr,  Eiehholz'a  conduct 
was  very  suspicious,  and  the  jury  may  have  doubted  his  bona 
fides,  and  therefore  they  were  justified  in  finding  against  him. 
Now  that  is  an  argument  which  is  sometimes  used,  but  I  think  it 
is  necessary  to  point  out  that  the  fact  that  there  is  reason  to 
disbelieve  what  a  witnosa  says  does  not  make  evidence  against 
him.  Here  he  said  nothing  in  tlie  witness  box;  He  only  said  it 
upon  paper.  If  there  is  evidence  against  a  man,  the  fact  that 
he  is  not  called,  or  you  do  not  believe  him- if  ha  is  cnilwl,  may 
l>e  a  reason'  for  accepting  that  e\Hdenee  even  though  slight,  but 
it  does  not  make  e^ndcnce,  and  in  this  case,  in  my  opinion,  there 
was  no  evidence.  I  do  not  think  the  receipt  of  the  rent-  under 
thoso  circumstances  was  evidence,  and  I  do  not  think  that  the 
omission,  to  take  steps  to  stop  what  was  going  on,  not  by  his  as- 
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sent,  but  by  the  act  of  somebody  admitted  by  his  asecnt,  was 
Hufficieut  to  show  that  he  was  &  participator  in  the  eense  which 
I  have  explained.  If  that  be  so,  then  it  seems  to  me  thare  was 
no  breach  of  the  covenant  for  quiet  enjoyment.  He  did  noth- 
ing, and  nothing  was  done  by  anybody  claiming  to  do  the  act 
by  Ilia  authority,  contrary  to  the  covenant  for  quiet  enjoyment. 
I  need  not  say  anything  more  on  this  subject,  that  where  you 
have  an  express  covenant  for  quiet  enjoyment  yoii  cannot  have 
an  implied  one.  It  is  also  put  in  another  way.  It  is  said  there 
arises  from  the  relationship  of  these  parties  an  implied  obliga- 
tion on  the  part  of  the  defendant  to  do  whatever  he  could  do 
short  of  bringing  an  actioA  to  prevent  any  disturbance  of  the 
business  carried  on  by  the  plaintiff.  That  argiuuent  is  based 
upon  this,  that  there  is  in  the  lease  to  the  plaintiff,  as  I  have 
already  said,  a  eovraant  by  the  plaintiff  that  he  will  carry  on 
this  business  as  a  restaurant.  From  tliat  there  arises,  it  is  said^ 
an  implied  obligation  on  the  lessor  not  oidy  not  to  interfere 
with  the  carrying  on  of  the  business  as  a  resfanrant  by  the 
plaintiff  himself,  but  not  wilfully  to  iwrmit  or  suffer  [322| 
anything  which  would  prejudice  the  tenant  in  the  fulfilment  of 
his  obligations.  I  fail  to  grasp  the  exact  meaning  of  "wilfully 
permit  or  suffer."  If  it  means  a  deliberate  act  to  umhorizn 
what  is  done,  then  I  think  there  is  such  an  ohligntiun  in  all 
probability;  but  if  the  word  "wilfully"  is  discarded,  as  I  think 
it  must  be,  and  it  merely  means  "permit  or  suffer,"  tlien  I 
cannot  see  that  any  such  obligation  is  involved.  It  docs  not 
seem  to  me  that  it  imposes  an  obligation  vi>on  the  defendant  to 
use  all  the  powers  that  he  may  have  under  any  agreements  with 
other  persons  for  the  benefit  of  the  plaintiff.  That  is  what  it 
would  amount  to  in  this  case.  The  right  of  compelling  him  to 
bring  an  action  is  repudiated — that  is  not  contended;  but  it  is 
said  that  as  he  had  a  right  to  enter  upon  Castiglione*^  premises 
in  order  to  repair  anything  which  might  he  a  breach  of  the 
agreement  with  his  head  landlord^  and  as  the  opening  of  the 
whole  of  the  front  of  the  shop  was  such  a  breach,  it  was  obliga- 
tory upon  him  to  do  so,  and  the  plaintiff  could  compel  him  to 
bring  an  action  against  him  if  he  did  not,  or  to  cater  upon  these 
premises  and  put  up  the  front  of  the  shop  again.     I  do  not 
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think  that  anjr  such  obligation  can  be  implied  from  the  mere 
covenant  vhich  he  exacted  from  the  plaintiff  to  carry  on  the 
bueiness  as  a  reatanraut. 

Then  another  argument  was  founded  tipon  anotlior  fimling 
of  the  jury,  that  the  defendant  did  not  do  all  that  was  reason- 
able to  put  an  end  to  the  nuisance.  What  the  jury  found  was 
this,  that  it  was  reasonable  for  him,  and  he  might  reasonably 
be  expected,  to  have  gone  in  and  put  up  thiti  shop  front,  and  I 
suppose,  according  to  the  learned  judge's  summing  up,  put  it 
up  over  and  over  again  as  aoon  as  the  Deaits  knocked  it  down. 
Apparently  the  Dents  were  quite  capable  of  knocking  it  down 
as  often  as  it  was  put  up.  I  should  doubt  whether  that  finding 
could  stand  upon  the  evidence.  I  should  doubt  whether  that 
was  a  reasonable  thing  to  require  of  him;  but,  assuming  the 
finding  to  staud,  it  .is  quite  clear  it  cannot  impose  any  liability 
upon  the  defendant  unless  he  was  nnder  an  obligation  to  use 
reasonable  care;  and,  in  my  opiniou,  there  being  no  breach  of 
the  covenant  for  quiet  enjoyment,  the  covenant  for  quiet  en- 
joyment not  imposing  upon  hihi  an  obligation  to  use  sueh  rea- 
sonable care  and  the  suggested  implied  obligation  not  imposing 
upon  him  such  an  obligation  either,  that  finding,  even  if  it 
stands,  does  not  impose  a  liability  upon  him. 

[333]  There  was  one. other  ground  put  forward  upon  which 
the  liability  was  alleged  to  exist.  It  was  this:  It  is  said  tliat 
what  the  defendant  did  was  a  derogation  from  his  own  grant. 
I  ventured  to  say  during  the  argument,  and  I  think  so  still, 
that  that  involves  very  much — I  do  not  say  entirely — the  same 
question  as  the  other,  because  it  involves  what  the  grant  is.  If 
the  grant  imposes  an  obligation  to  see  that  a  disturbance  does 
not  take  place  and  to  put  an  end  to  it  if  it  exists,  then  it  is  a 
derogation  from  the  grant  uot  to  do  so;  but  if  the  giant  does  not 
impose  any  such  obligation  at  all,  theia  it  is  not  a  derogation 
from  the  grant  not  to  do  it;  and  on  the  same  grounds  that  I 
think  there  was  not  an  implied  obligation  I  think  there  is  no 
Buch  obligation  imposed  by  the  grant,  and  therefore  I  think 
that  ground  fails  also. 

With  regard  to  the  question  of  there  being  a  scheme,  I  cannot 
see  that  there  was  anytiiing  in  the  nature  of  what  is  usually 
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called  in  theae  ca^os  a  scheme  existing  in  this  case.  Therefore 
I  think  that  the  plainti^s  case  »s  against  the  appealing  de- 
fcmlant  fails  and  that  judgment  ought  to  be  entered  for  him. 
The  judgment  against  Castiglione  of  course  will  stand.  There 
was  no  appeal  agaiust  that 

Neville,  J. :  I  am  of  the  same  opinion.  It  appears  to  me 
that  the  plaintiff  could  only  succeed  on  one  of  two  grounds, 
cither  on  the  ground  that  the  defendant  committed  a  breach  of 
the  express  covenant  for  quiet  enjoyment  contained  in  the  lease, 
or  that  what  he  had  done  amounted  to  a  derogation  frora.  his 
grant.  I  think  in  either  case  autliorization  or  participation  in 
the  act  done  by  the  defendant  was  essentia)  to  render  him  liable. 
It  appears  to  me  that  knowledge  and  a.<<scnt  by  no  means  nec- 
essarily amounts  to  authorization.  If  the  finding  of  the  jury 
was  intended  to  indicate  authorization — Imcan  the  finding  with 
regard  to  knowledge  and  assent  of  the  defendant  Eichholz — 
then  I  think  that  verdict  had  no  evidence  upon  which  it  could 
be  supported,  and,  consequently,  I  think  the  plaintiff's  case  fails 
on  both  of  those  grounds.  I  ought  to  say  that  there  was  clearly 
no  authorization  by  the  defendant  Eichholz  in  his  lease  to  Cas- 
tiglione  of  the  nuisance  that  was  committed,  nor  do  I  think  that 
there  was  any  evidence  of  authorization  proved.  Now  the  next 
point  made  is  this:  It  is  said  that  inasmuch  as;  there  was  a 
covenant  on  the  part  of  the  lessee  to  carry  on  the  business  of  a 
[324]  restaurant  keeper,  that  involved  by  implication  s(»nc  re- 
ciprocal covenant  on  the  part  of  the  lessor,  I  need  not  consider 
what  the  terms  of  the  covenant  were  supposed  to  be,  because,  in 
my  opinion,'  no  such  covenant  caif  be  implied.  I  think  that  sudi 
a  auf^cstion  is  entirely  novel,  and  I  think  it  would  be  esfremely 
unfortunate  if  the  courts  were  to  recognize  any  such  implication 
against  the  covenantor.  One  word  about  tlie  receipt  of  the  rent. 
It  has  been  su^ested  that  in  some  way  the  receipt  of  rent 
amounted  to  an  act  on- the  part  of  Ihe  defendant  Eichholz  which 
rendered  him  liable  to  the  plaintiff  in  respect  of  the  nuisance 
that  existed.  I  think  obviously  the  receipt  of  i^jnt  could  only 
be  material  in  case  it  was  the  dntyof  the  defendant  Eichholz 
to  bring  an  action  against  his  lessee,  Oastiglione,  to-  eject  him, 
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because  tlie  only  effect  of  tho  receipt  of  rent  in  this  regerd  would 
be  tliat  it  would  be  a  waiver,  or  might  be  a  waiver,  of  past  iu- 
fringenieats  of  tlie  covenant,  and  therefore  KicbliolK  iniirbt 
have  lost- an  existing  rif^ht  to  sue  Castiglionc  in  ejectment; 
but  the  moment  you  come  to  the  eonclusioa  T  liave  come  to,  that 
there  was  no  obligation  whatever  on  the  part  of  iho  defendant 
to  sue,  it  is  quite  clear  that  the  abandonment  of  the  riglit  to 
sue  could  not  be  material  to  the  matter  which  we  have  to  con- 
sider. 

Then  one  other  point  was  made.  It  was  said  tliere  was  an 
obligation  on  the  part  of  Eichholz  to  sue  because  lie  was 'said  to 
be  a  trustee  for  his  lesaee.  Now  the  general  proposition  tliat  a 
lessor  is  a  trustee  for  his  lessee  of  the  provisions  in  a  lease  by 
him  to  an  adjoining  tenant  is  obviously  not  in  accordance  with 
the  law.  As  a  general  proposition  it  cannot,  1  think,  for  one 
moment  be  supported,  and  I  see  no  special  circumstances  in 
the  present  ease  to  in  any  way  support  the  contention  that  here 
the  circumstances  involved  a  trustceehip  on  the  part  of  the  de- 
fendant. It  appears  to  me  the  plaintiff  as  against  the  defend- 
ant Eichholz  has  wholly  failed  and  judgment  ought  to  be  en- 
tered for  the  latter. 

Appeal  allowed. 

Solicitor  for  appellant :    John  Bands. 

Solicitors  for  respondent:  Baddeleys  &  Company. 

Note. — Liability  of  lessor  under  covenant  of  quiet  enjoyment  for 
act  of  another  of  his  lessees. 

It  appears  welt  settled  that,  In  order  to  hold  a  leRSor  liable  on  his 
covunaat  for  quiet  enjoyment  becai]ee  of  a  imisaiice  or  other  disturb- 
ance of  possession  by  another  leasee  or  tenant,there  must  have  been 
some  authority,  either  express  or  implied,  from  the  lessor  sanctioning 
the  tenant's  act.  MUheint  v.  Baxter  (1909)  46  Colo.  155,  ].t;i  Am. 
St.  Rep.  50,  103  Pac.  376;  McCullough  v.  ifou^y  (1!)08)  141  Iowa, 
342,  117  N.  W.  1110;  Ctislinim  v.  Thompson  (1908)  58  MisC.  539, 
109  X.  -Y.  Supp.  757;  Wolf  v.  Eppemtein.  (1914)  71  Or.  1,  140 
Pac.  75l;Jeg.ryfe  v.  Jiians  (18G5)  19  C.  B.  N.  S.  246,  144  Eng. 
Reprint,  781,  34  L.  J.  C.  P.  N.  S.  261,  U  Jur.  N.  S.  584,  13  L.  T. 
X.  S.  72*  13  Week, Rep.  864;  Sanderton  y-Bertikk-upoa^Tw^ed  Corp. 
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(1884)  13  Q.  B.  D.  5it,  53  L.  J.  Q.  B.  S.  S.  550.  SI  L.  T.  X.  S. 
495,  33  Week.  Rep.  6'?,  49  J.  P.  6;  Jenkins  v.  Jaclson  (1887)  40 
Ch.  D.  71,  58  L.  J.  Cli.  N.  S.  U4,  60  L.  T.  N.  S.  105,  37  Week.  Rep. 
353;  Jaeger  v.  Mansions  Consolidaled  (1903)  87  L.  T.  \.  S.  GfiO, 
19  Times  L.  R.  145;  Markham  v.  Paget  [10081  1  Ch.  697,  77  L.  J. 
Ch.  X.  S.  451,  98  L.  T.  N.  S.  605,  84  Times  L.  R.  426 ;  SUlzt  t. 
EicnuoLZ  (reported herewith)  anle,2Sl. 

It  will  be  observed  that  in  the  reported  case  (Malzy  t.  Einr- 
uOLz),  it  was  held  that  a  lessor  could  not  be  held  liable  to  a  tenant 
on  hiR  covenant  of  quiet  enjoyment,  for  damages  alleged  to  have  Iieen 
sustained  by  reason  of  a  nuisance  created  by  another  tenant,  there 
being  no  active  participation  by  the  landlord  in  the  creation  of  the 
nuisance,  although  he  knew  of  it  and  took  no  steps  to  prevent  it. 

In  Jaeger  v.  Mansions  ConMlidated  (1903)  87  L.  T.  K.  S.  690, 
19  Times  L.  E,  145,  referred  to  in  the  Malzy  Case,  where  the  plain- 
tiff was  a  tenaut  of  a  flat  in  a  large  building  under  a  lease  contain- 
ing a  covenant  of  quiet  enjoyment,  ani)  also  providing  that  the  ten- 
ants should  not  permit  the  premises  to  be  used  for  unlawful  pur- 
poses, and  a  breach  of  these  covenants  on  the  part  of  the  landlord 
was  alleged  by  reason  of  the  fact  that  other  flats  held  under  a  like 
lease  were  being  used  for  immoral  purposes,  it  was  admitted  by  plain- 
liff's  counsel  that  unless  it  was  shown  that  the  acts  of  those  using  the 
flats  for  immoral  purposes  could  be  construed  to  be  the  acts  of  the 
lessor  in  the  sense  that  they  were  authorized  by  bim  there  could  be 
no  recovery.  This  case  arose  on  demurrer,  and  it  was  held  that  it 
must  go  to  trial;  that  it  might  be  shown  that  the  tenants'  acts  were 
impliedly  authorized  by  the  lessor.  The  decision,  however,  was  based 
on  the  common  scheme  of  the  leases,  imposing  a  duty  on  the  land- 
lord to  prevent  the  unlawful  use  of  the  flats,  the  court  reserving  its 
decision  as  to  whether  there  was  a  breach  of  the  coveuant  for  quiet 
enjoyment. 

In  Wolf  V.  Eppenstein  (1914)  71  Or.  1,  140  Pao.  751,  there  was 
beid  no  breach  of  the  covenant  of  quiet  enjoyment  because  of  the 
use  for  illegal  and  immoral  purposes,  of  other  parts  by  tenants  oc- 
cupying when  the  lease  was  executed,  where  it  was  not  shown  that  the 
landlord  leased  such  other  parts  of  the  builiUng  for  illegal  purposes, 
or  that  any  business  involving  moral  turpitude  was  conductetl  there- 
in with  his  connivance  or  consent. 

And  in  McCuUough  v.  Uornr  (1908)  141  Iowa,  342.  117  N.  W. 
1110,  where  a  tenant  claimed  that  she  had  been  disturbed  in  her  ■ 
])ossc*3ion  of  the  premises  by  reason  of  disreputable  lessees  of  an- 
other part  of  the  building,  and  sought  to  have  the  damages  alleged 
to  have  twen  suffered  set  off  in  an  action  for  rent,  it  was  held  that  no 
damages  could  be  recovered  by  the  tenant,  it  appearing  that  aftei 
(he  tenant  notified  the  landlord  that  disreputable  subteaants  were 
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occupTing  a  part  of  the  premises  under  another  tenant  the  landlord 
notified  the  subtenants  to  move,  and  the  defendant  tliereafter  paid 
her  rent  without  further  complaint.  The  court  said:  "The  real 
question  in  this  case  is  whether  the  plaintiffs  did  anything  which 
would  have  justified  the  defendant  in  leaving  the  premises.  The 
lessee  cannot  hold  the  landlord  liable  for  injuries  committed  by  a 
stranger,  for  the  landlord  is  not  bound  to  defend  the  premises  against 
the  wrongful  acts  of  third  pereons.  The  record  conclusively  shows 
that  the  plaintiffs  in  this  case  not  only  did  not  do  anything  them- 
selves to  disturb  the  quiet  enjoyment  of  the  premises  by  the  defend- 
ant, but,  on  the  contrary,  it  is  shown  that  tbey  did  everything  which 
conld  reasonably  be  done  to  terminate  the  nuisance  that  the  defend- 
ant was  complaining  of;  and  that  certainly  is  all  that  the  law  re- 
quires." 

And  in  JefTyes  v.  Evang  (1865)  19  C.  B.  N.  9.  246.  144  Eng. 
Reprint,  781,  34  L.  J.  C.  P.  N.  S.  S61,  11  Jur.  N.  S.  584,  13  L.  T. 
N".  S.  72, 13  Week.  Rep,  864,  it  Vas  held  that  the  lessor  was  not  liable 
for  damages  for  breach  of  his  covenant  of  quiet  enjoyment  in  a 
lease,  granting  the  right  to  hunt  and  fish  over  certain  land  which  ■ 
was  let  to  anotlior  tenant  under  a  lease  containing  a  reservation  of 
timber  and  trees  and  also  the  right  of  hunting  and  fishing,  whom 
the  other  tenant  destroyed  rabbits  and  furze  covers,  and  cut  the 
underwood,  since  he  had  no  authority  under  his  lease  to  do  such  acts. 

And  in  Sanderson  t.  Bervnck-v.pon-Tv>eed  Corp.  (1884)  13  Q.  B. 
D.  547,  S3  L.  J.  Q.  B.  N.  S.  559,. 51  L.  T.  N.  S.  495,  33  Week.  Rep. 
67,  49  J.  P.  6,  a  lease  was  construed  not  to  authorize  the  lessee  to 
use  a  drain  extending  across  another  tenement  of  the  lessor  so  as  to 
csnse  an  overflow  on  such  premises,  and  the  landlord  was  held  not 
liable  on  his  corenant  of  quiet  enjoyment  for  damage  done  by  an 
excessive  use  of  the  drain  by  an  upper  lessee,  and  which  was  not  due 
to  any  defect  in  the  drain,  but  the  lessor  was  held  liable  for  other 
damage  done  while  there  vrta  a  proper  use  of  the  drain  by  the  upper 
tenant  and  which  was  caused  by  the  drain  being  imperfectjy  con- 
structed. 

As  before  intimated,  a  lessor  may  be  held  liable  to  a  lessee  for  a 
breach  of  his  covenant  for  quiet  enjoyment  where  he  impliedly  or 
expressly  authorizes  the  act  of  another  lessee  in  creating  a  nuisance 
or  doing  such  other  act  as  ordinarily  constitutes  a  breach  of  the  cove- 
nant. 

Thus  in  Markham  v.  Paget  [1908]  1  Ch.  897,  77  L.  J.  Ch.  N.  S. 
451,  98  L.  T.  N.  S.  605,  24  Times  L.  B.  426,  it  was  held  that  a 
lessor  was  liable  for  damages  for  breach  of  an  implied  covenant  of 
quiet  enjoment  contained  in  a  lease  of  certain  premises,  reserving 
the  mines  and  minerals,  where  the  lessor  had  executed  another  lease 
of  the  mining  rights  under  the  land,  and  authorized  the  removal  of 
JO.  B.  R.  C. 


,5byCoogle 


252  AWtMrATJOV. 

ilie  coal  without  leaving  any  support  for  buildings,  and- damage  re- 
sulted by  the  tenant's  failure  to  leave  sufficient  support  therefor. 

And  in  Milheim  \\. Boeder  (1909)'4G  Colo.  155,  133  Am.  St.  Rep. 
■lO,  103  Pac.  376,  there  was  held  to  be  a  breach  of  the  implied  cove- 
nant for  quifit  eujoyment  .where  tlie  plaintiff  rented  premises  from 
the  defendant  for  a  boarding  house,  and  the  defendant  owned  the 
adjoining  premises,  which,  with  his  knowledge  and  conseut,  were 
used  hy  the  tenants  as  an  assignation  house.  The  qourt  said :  ''Any 
act  wilfully  done  by  a  landlord  which  justifies  the  tenant  vacating 
the  leased  premises,  and  he  yacatca  them  on  this  aecotuit,  amounts 
to,  and  may  be  treated  as,  an  eviction;  and  where  the  tennut  has 
leased  premises  foi  a  lawful  purpose  and  has  beeu  driven  therefrom 
before  the  expiration  of  his  lease  by  the  conduct  of  persons  occupy- 
ing adjacent  premises  for  immoral  purposes,  which  the  landlord 
owns  and  controls,  and  which  he  knowingly  peniiits  to  be  occupied 
for  such  purpose,  a  case  is  made  within  this  rule." 

And  there  was  held  \o  t)e  a  breach  of  the  covenant  of  quiet-  en- 
joyment where  a  lessor  let  other  apartments  on  tlie  premises  and 
these  were  used  for  illegal  and  immoral  purposes  and,  although  he 
ivas  notified  of  such  use,  and  requested  to  evict  the  nbjectioirable 
tenants,  he  neglected  to  do  so,  and  suffered  them-  to  continue  to 
occupy  the  premises  for  immoral  purposes.  Cuskman  v,  ThBmpson 
(1»08)  58  Misc.  539,  109  N.  Y.  Supp.  757. 

Aud  in  Blamtein.  9..Pincm  (1913)  47  Mont.  202,  131  Pac.  1004, 
Ann-  Cas.  1915C,  4:05,  there  was  held  »•  breach  of  the  covenant  (rf 
(juiet  enjoyment  of  a  lease  of  premises  to  be  nsed  a«  a  lodging  house 
where  it  appeared  that  the  landlord,  for  the  purpose  of  compelling 
a  surrender  of  the  lease,  built  a  garage  on  adjoining  property,  which 
he  rented  to  another  tenant,  and  that  the  fumes,  smells,  and  noise 
from  the  garage  as  conducted  rendered  the  ,u»e  of  tlie  p^uiises  as  a 
lodging  house  unprofitable.  The  court  said :  ■'Appellant  concedes 
tJiat  in  the  Iqaeu  in  question  there  is  implie<.l  a  covenant  for  quiet 
ciijoyroent.  That  the  cii'cun;istaiicee  disclosed  by  the  evidence  were 
such  as  to  destroy  the  quiet  enjoyment  of  the  Casino  by  the  respond- 
ents were  sufficient  to  justify  them  in  quittiug  the  premises  and 
were  tantamount  to  an  eviction  is  too  clear  for  discussion.  .  .  ; 
Wc  are  unable  to  appreciate  the  argument  of  appellant  that  because 
the  tenants  of  the  garage  owned  no  machine^,  and  the  noises,  fumes, 
and  smells  were  occasioned  by  the  act*  of  private  owners  who  merely 
tented  Btalls  in  the  garage,  there  was  no  such  privity  with  Pincua 
as  to  render  him  respousii)le. .  Doubtless  it  is  tlie  rule  that  the  acts 
of  third  persons  impairing  the  usefulness  or  enjoyment  of  demised 
liremisea  do  not  amount  to  an  eviction  by  the  lessor  (24  Cye.  113S) ; 
hut  nothing  is  shown  to,  have  occurred  tliat  luiglit  not  be  expected 
to  occur  in  a  garage;  the  getting  of  the  machines  in  and  out  of  the 
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garage,  whether  byTJiK^ie  owwers  oneitherB}  wai  a  Jteceaaary  incident 
io  the  business  of  the  garage,  as  was  also  whatever  noises,  smells,  or 
fumes  might  arise  out  of  that  process.  It  wss  to  Acconimodatf  the 
business  of  a  garage  that  Piucus  designed,  built,  and  rented  the 
building,  with  full  knowledge  of  the  annoyance  it  might  canse  to  the 
respondents.  It  is  not  at  all  clear  that  all  the  noises,  funics,  and 
smells  were  generated  by  the  «cta  of  private  owners,  or  that  the 
lessees  of  the  garage  were  in  erery  instaAce  innocent  of  actual  par- 
ticipation therein ;  but  whether  this  be  bo  or  'not,  it  would  be  the 
refinement  of  artificiality  to  hold  Pincua  blameless  for  a  result  so 
clearly  contemplated  and  foreseen/' 

And  in  Wade  v.  Herndl  (1906)  13T  Wis.  544,  5  L.R,A.(X.S.) 
P55,  107  N.  W.  4,  7  Ann.  Cas.  591,  a  landlord  was  held  liable  to  a 
tenant  to  whom  he  had  leased  a  portion  of  a  building  for  an  artist'a 
studio,  where  he  subsequently  rented  part  of  the  premises  underneath 
for  an  automobile  livery,  and  the  necessary  method  of  conducting 
such  business  caused  sucli  a  shaking  and  vibration  as  to  damage  prop- 
erty in  the  studio,  and  prevented  the  conducting  of  the  artist'a  busi- 
ness. It  does  not  espressly  appear  that  the  claim  here  was  based  on- 
the  covenant  of  quiet  enjoyment. 

Jn  Jenkins  v.  Jackson  (1887)  40  Ch.  D,  ?1,  tliere  was  held  to  be 
no  breach  of  tlie  covenant  of  quiet  enjoyment  in  a  lease  of  rooms  for 
offices,  by  reason  of  noise  and  vibration  caused  by  the  use  of  a  hall 
above  for  dancing.  The  court  said:  "To  my  mind,  it  would  be  an 
extension  of  the  meaning  hitherto  given  to  m  covenant  for  quiet  en- 
joyment to  say  that  what  is  really  (if  it  is  anything),  a  nuisance 
committed  on  "adjoining  land  (because  the  room  above  is  in  that 
lietise  adjoining  land)  by  the  lessor  or  his  tenant,  is  a  breach  of  the 
covenant  for  quiet  enjoymeut.'' 

In  Harrison.  A.  &  Co.,  v.  Aluncaster  [1891]  3  Q.  B.  680,  there 
was  held  to  be  no  breach  of  a  covenant  of  quiet  enjoyment  contained 
in  a  lease  of  a  coal  mine  where  a  lessee  of  an  adjoining  mine  of  tlio 
lessor,  while  properly  working  the  mine,  caused  the  irruption  of  im- 
derground  water  which  overflowed  the  plaintiff's  mine,  the  court 
holding  that  the  resnit  was  so  extraordinary  that  no  man  could  have 
foreseen  it,  stating  that  if  it  ^'as  true  tjiat  the  parties  could  have 
contemplated  the  result,  neither  of  them  agreed  or  covenanted  with 
regard  to  that  result,  and  that  result  was  not  within  tJic  terms  of 
the  covenant.  J.  T.  W. 
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[SUPBEH£  COURT   OF  CAlifiDA.'] 

LAURA  BLANCHE  ARNOLD  and  Others  (PlaitUiffa), 

Appellants, 

and 

THE  DOMINION  TRUST   COMPANY,  Executor  of  ihe 

•Estate  of  W.   K  Arnold,  and   ANDREW   STEWART, 

Liquidator  of  Said  Company  {Defendants),  Bespondenls- 

66  Can.  8.  C.  433. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  BRITISH  COLUMBIA. 

Life   Inauranee  —  Wm  — Appropriation   to   heneflt  of   aife. 

A  will  may  be  a  "writing  identifying  tiie  policy"  withio  the  mcining 
of  a.  statute  providing  tliat  a  man  may  "hy  any  writing  identifying  the 
policy  by  its  niunbei  or  othenriae"  caute  a  policy  of  insuranoe  on  hia 
life  to  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  uk. 

•"  Su/pdenou  of  tdentlJUatiaH. 

A  will  by  which  testator  bequeathed  to  hia  wife  "the  first  $75,000 
collected  on  account  of  policies  of  life  insurance"  does  not  so  suflkiently 
identify  the  policy  as  to  come  within  tbe  Operation  of  a  statute  which 
provides  that  a  man  may  "by  any  writing  identifying  tbe  policy  by  its 
number  or  otherwise"  cause  a  policy  of  insurance  on  bis  life  to  be 
deemed  a  trust  for  tbe  benefit  of  his  wife  for  ber  separate  use. 

Corporatlona  ^  Winding-up  —  Seccaatty   of   leave   to   appeal. 

The  provisions  of  |  108  of  the  "Winding-up  Act,"  requiring  leave  to 
appeal  to  be  obtained  in  actions  against  a  company  in  process  of  liqni- 
datioD,  do  not  apply  in  the  case  of  an  action  against-a  trust  company 
as  executor  of  a  will  and  such  company's  liquidator,  involving  the  con- 
etruction  of  the  wfIL 

(April  IS,  1018.) 

Present;  Blr  Charles  Pihpatrick,  Ch.  J.,  and  Davtea,  Idingtoo,  Anglin, 
and  Brodcur,  J  J. 

[434]  Appeal  from  a  decision  of  tlie  Court  of  Appeal  for 
British  Columbia,  35  D.L.R,  14.'i,  affirming,  by  an  ct]ual  di- 
vision of  opinion,  tbe  judgment  at  the  trial,  32  D.L.R.  301,  in 
favor  of  the  defendants. 

The  action  was  brought  to  recover  the  sum  of  $75,000  be- 
queathed to  the  appellant  by  the  will  of  her  liusband,  W.  R, 
Arnold.  The  queatiouB  raised  on  the  appeal  were:  First, 
whether  or  not  leave  of  the  court  or  a  judge  ae  provided  by  § 
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106  of  the  "Winding-up  Act"  was  iieeeeaarj;  secondly,  whether 
or  not  the  declaration  in  wriUng  required  by  §  7  of  the  "Life  In- 
surance Policies  Act"  con  be  made  by  will ;  and,  Uiirdly,  wheth- 
er or  not  the  devise  identified  the  policy  under  tiie  provisions 
of  §7. 

S.  S.  Taylor,  K.C.,  for  the  appellant.  Any  declaration  in 
writing  satisfiep  the  requirement  of  §  7.  A  will  is  a  writing, 
and  a  declaration  made  by  will  is  sufficient.  Orange  v.  Pick- 
ford  (1858)  4  Drew.  363,  at  page  365,  62  Eng.  Reprint,  140, 
27  L.J.Ch.N.S.  808,  4  Jur.  N.S.  649,  6  Week.  Rep.  738; 
McKihbm  v.  Feegan  (1893)-  21  Ont.  App.  Rep.  87. 

The  designation  of  all  the  policies  on  testator's  life  identi- 
fies the  policy  otherwise  than  by  number.  In  Re  Lynn  (1891) 
20  Ont.  Rep.  475;  Beam  v.  Beam  (1898)  24  Ont.  Rep. 
189 ;  In  Re  Earknesa  ( 1904)  8  Ont  L  Rep.  '720 ;  In  Re  Roger 
(1909)  18  OnL  L.  Rep.  649. 

Lafleur,  K.C.,  for  the  respondents.  The  declaration  cannot 
be  made  by  will.  In  Re  Walters  (1909)  13  Ont.  Week.  Rep. 
385.  ' 

As  to  identification  of  the  policy,  see  MacLaren  v.  Mao 
Laren  (1907)  15  Ont.  L.  Rep.  142. 

The  Chief  Justice :  At  the  hearing  of  this  appeal  an  applica- 
tion was  made  by  counsel  for  the  respondent  [43S]  to  quash 
the  appeal  for  want  of  jurisdiction.  The  ground  put  forward 
was  that  the  respondent  company  being  in  liquidation,  no  ap- 
peal could,  under  %%  22  and  101  of  the  "Winding-up  Act,"  be 
brought  without  leave  of  the  court. 

In  my  opinion,  this  was  founded  on  a  misconception  of  the 
nature  of  the  action;  it  is  not  one  against  the  company  or  the 
liquidator,  properly  speaking,  but  only  as  executor  of  Wm. 
Arnold,  deceased.  It  involves  the  construction  of  the  will  of 
the  deceased.  In  such  an  action  it  cannot  be  decided  what  tho 
plaintiffs  can  recover  against  the  liquidator  as  such,  but  only 
wfaat  part  of  the  estate  of  the  deccfl.ted  which  can  be  so  recovered 
the  plaintiiT  is  entitled  to.  If  there  are  two  persons  each 
claiming  to  be  entitled  under  a  will,  the  liquidator  as  executor 
10  B.  R.  C. 
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may  f*  a  nwRssary  party  to  a  suit  to  {Ictcrmino  their  riglits, 
but  it  must  obviously  be  a  matter  of  imlifforencc  so  far  as  the 
company  is  concerned  which  of  the  two  is  cntitlcfl.  I  have  been 
iiiisuuiing  that  the  estate  of  the  decensed  would  only  have  a 
claim  on  the  assets  of  the  oonipany  in  liquidation,  but  of  course 
if  there  were  specific  trust  funds  in  tlie  bauds  of  the  liquidator 
as  executor  the  case  would  be  very  mnch  strougor.  The  matter 
19  complicated  by  tlie  pica  which  the  defendants  have  put  in 
that  the  estate  of  the  deceased  is  insolvent  and  that  they  are 
creditors  against  it,  but  clearly  the  facts  that  they  may  have 
such  a  defense  could  not  be  any  gronnd  for  preventing  the  hC-_ 
lion  beiug  brought  against  them  as  executors. 

Therefore  I  am  of  opinion  that  the  action  is  not  one  which  is 
within  the  prohibition  of  the  "Winding-up  Act"  at  all,  and  no 
leave  being  reqnired,  the  application  against  the  jurisdiction 
fails. 

I  am  of  opinion  that  the  appeal  mnst  be  dismissed  [436]  on 
tho  gronnd  that  the  will  makes  no  anch  declaration  of  a  trust  as 
§  7  of  the  "Life  Insurance  Policies  Act."  K.  S.  B.  C.  chap.  115, 
calls  for.  This  section  enables  a  man  to  declare  that  a  policy 
effected  on  his  life  is  for  the  benefit  of  his  wife  and  children, 
but  here  we  have  nothing  but  a  retpu^st  to  tho  testator's  wife 
of  $75,000  out  of  the  moneys  which  may  be  collected  on  aeeounf 
of  policies  of  life  insurance. 

It  is  suggeatefl  that  "the  act  should  receive  such  fair,  large, 
and  liberal  construction  and  interpretation  as  will  beat  insure 
the  attainment  of  its  object,"  but  this  docs  not  help  us,  for 
apart  from  the  fact  that  the  courts  ought,  if  possible,  to  place 
such  construction  on  every  act  as  will  best  insure  the  attainment 
of  its  object,  I  think  the  object  of  this  act  is,  broadly  speaking, 
to  enable  a  man  during  his  lifetime  to  make  out  of  his  earn- 
ings a  provision  for  his  family  which  shall  be  beyond  his  own 
or  his  creditors'  reach.  I  do  not  think  it  was  intended  to  enable 
him  to  retain  his  insurance  as  his  own  absolute  property  even 
after  his  death,  and  nndcr  cover  of  the  special  protection  af- 
fordc<i  by  the  act  npon  distinct  conditions  l>e(|ncatli  the  pro- 
ceeda,  which  may  be  the  whole  of  bis  estate,  in  fraud  of  his 
creditors.  This  involves  to  a  certain  extent  the  question  into 
ID  B.  R.  C. 
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whicli  I  do  not  wish  to  enter,  whether  the  declaration  called  for 
by  the  act  can  be  made  by  will. 

The  Chief  Justice  in  his  reasons  for  the  judgment  appealed 
against  says:  "Assuming  the  will  to  be  such  a  writing  as  la 
contemplated  by  the  act." 

I  gather  from  this  that  he  probably  shares  the  doubts  which 
I  certainly  entertain,  whether  a  will  is  such  a  writing  as  the 
statute  contemplates. 

The  only  case  in  which  the  point  seems  to  have  received  much 
cgnsideratiou  is  on©  before  the  Ontario  [437]  courts,  in  which 
province  the  statute  la  similar  to  the  one  in  British  Columbia. 
In  McKibbon  v.  Feegan  (1393)  21  Ont.  App.  E^,  87,  a  major- 
ity of  the  court  concluded  that  the  declaration  could  be  made 
by  will,  but  Osier,  J.,  dissenting,  delivered  what  appear  to  me 
to  be  weighty  reasons  for  holding  the  contrary  view. 

It  is  not  necessary  to  decide  this  point  in  the  present  case  be- 
cause, as  I  have  said,  I  do  not  find  that  the  will  identifies  any 
policy  by  its  number  or  otherwise  as  the  statute  requires. 

Since  writing  the  above,  my  attention  has  been  called  to  a 
newspaper  report  of  a  decision  of  Chief  Justice  Meredith,  in 
the  Province  of  Ontario,  in  the  matter  of  the  will  of  John  Wes- 
ley ilonkman,  a  soldier  who  was  killed  on  active  service.  The 
learned  Chief  Justice  held  that  a  postscript  to  the  will,  though 
it  may  not  be  valid  as  part  of  the  will,  is  a  sufQcicnt,  declaration 
for  the  purposes  of  the  "Insurance  Act." 

This  is  a  step  further  in  the  liberal  construction  and  inter- 
pretation of  the  act.  The  writing  could  be  no  declaration  dur- 
ing the  life  of  the  dceeased,  and  as  a  general  rule  at  any  ralo 
tho  law  does  not  recognize  any  testamentary  disposition  made 
otherwise  than  by  will. 

Davies,  J.,  dissenting:  This  appeal  ccuning  on  for  hearing, 
respondent  moved  to  quash  on  the  ground  that  leave  to  appeal 
had  not  been  obtained  under  §  106  of  the  "Winding-up  Act," 
and  that  such  leave  was  necessary  to  give  this  court  jurisdic- 
tion. 

I  am  of  the  opinion  that  the  sections  of  this  Winding-up  Act 
relating  to  appeals  are,  as  expressed  in  the  lUlst  section  of  the 
lO  B.  R.  C.  17 
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act,  confined  to  "orders  or  decisious  of  the  court  or  a  singls 
judge  in  any  proceeding  under  this  act." 

[438]  This  appeal  from  the  judgment  of  the  court  of  final 
resort  in  British  Columbia  is  one  conferred  upon  litigants  by 
the  "Supreme  Court  Act"  itself,  and  is  not,  in  iny  opinion,  a 
"proceeding"  under  the  Winding-up  Act,  requiring  the  leave 
of  a  judge  before  being  taken,  but  an  ordinary  appeal  from  the 
final  judgment  of  a  eoQrt  of  last  resort  in  the  province  in  an  ac- 
tion originating  in  a  superior  court.  Leave  to  bring  that  action 
in  the  first  instance  was  obtained  under  the  22d  section  of  the 
AVinding-up  Act  Thereafter  the  litigants  had  their  statutory 
Tight  of  appeal  under  the  "Supreme.Court  Act."  I  think,  there- 
fore, the  motion  to  quash  for  want  of  jurisdiction  fails,  and 
'must  be  dismissed,  with  costs. 

The  question  to  be  decided  on  the  appeal  is  whether  the  aum 
of  $75,000,  being  part  of  the  proceeds  collected  from  life  in- 
surance on  the  life  of  William  Kobert  Arnold,  deceased,  belongs 
to  the  appellants,  who  are  the  widow  and  infant  children  of  the 
deceased,  or  constitutes  part  of  bis  general  estate. 

The  determination  of  that  question  depends  first  upon  the 
coustruction  to  be  given  to  §  7  of  the  "Life  Insurance  Policies 
Act"  of  British  Columbia  (R.S.B.C.   (1911)   chap.   115). 

The  act  itself  is  entitled,  "An  Act  to  Secure  to  Wives  and 
Children  the  Benefit  of  Life  Insurance  and  to  Eogulate  and 
Prohibit  Insurance  without  an  Interest  in  the  Life  of  the  In- 
sured." 

'J'he  7th  section,  upon  the  construction  of  which  this  appeal 
depends,  provides  that  where  an  assured  "by  any  writing  iden- 
tifying the  policy  by  its  number  or  otherwise"  makes  "a  dec- 
laration that  the  policy  is  for  the  benefit  of  his  wife  or  of  his 
wife  and  children  or  any  of  them,  such  policy  shall  inure  and 
be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate 
use,  and  of  his  children  or  any  of  them,  according  to  the 
intent  so  expressed  and  declared." 

[439]  The  deceased  Arnold  made  a  declaration  in  his  will 
that  the  first  $7.5,000  collected  on  account  of  his  life  insurance 
policies  should  be  for  appellant's  benefit. 

If  the  declaration  required  to  be  made  by  the  statute  can  be 

10  B.  K.  C. 


,dbyCoogIe 


ABNOU)  ».  DOMINION  TRUST  COMPANS.  260 

made  b;  will,  then  the  only  question  remaining  is  whether  or 
not  the  testator  has  complied  with  the  statute  in  the  matter  of 
identifying  his  policies. 

Mr.  Lafleur,  for  the  respondent,  contended  that  the  statnforj 
declaration  required  could  not  be  made  by  will,  and  even  if  it 
could  that  this  will  had  failed  to  identify  the  policies  of  in- 
surance. 

I  am  not  able  to  agree  with  either  contention.  The  British 
Columbia  Statute  is  in  all  material  points  of  its  7th  section 
which  we  have  to  construe  substantially  the  same  as  §  5  of  the 
Ontario  Act,  47  Vict.  chap.  20,  securing  to  wives  and  children 
the  benefits  of  insurance,  while  §  8  of  the  former  statute  is  sub- 
stantially the  same  as  §  6  of  chap.  136  of  the  E.  S.  O.  1887,  as 
amended  by  53  Vict.,  chap.  39,  §  6. 

By  a  serice  of  judicial  decisions  in  the  Province  of  Ontario, 
including  those  of  the  Court  of  Appeals  of  tiiat  Province,  before 
the  British  Columbia  Legislature  enacted  the  statute  in  ques- 
tion, it  had  been  decided  that  the  words  "any  writing"  included 
a  last  will,  and  I  think  it  must  be  assumed  that  when  the  Legisla- 
ture of  British  Columbia  enacted  the  statute  in  question  they 
did  so  with  the  knowledge  of  the  judicial  interpretation  which 
had  been  authoritatively  placed  upon  the  Ontario  statute  on 
that  point,  and  with  the  intent  that  such  interpretation  would 
be  followed  in  British  Columbia. 

I  may  say  that,  while  the  question  is  one  not  free  from  all 
doubt,  I  agree  with  the  conclusion  the  courts  of  Ontario  had 
reached  that  the  words  "any  writing"  in  the  section  in  question 
included  a  will. 

[440]  As  to  the  question  whether  the  will  in  this  case  sufG- 
ciently  identifies  the  policies  of  insurance,  I  am  of  opinion  that 
it  does.  I  cannot  accept  the  argument  that  the  maxim  ejusdem 
generis  should  be  applied  to  the  language  of  the  statute^  and  that 
the  worda  "any  writing  identifying  the  policy  by  its  number  or 
otherwise"  should  be  construed  so  as  to  limit  the  identification 
to  something  akin  or  similar  to  the  number  of  the  policy.  On 
the  contrary,  I  think  that  any  language  which  sufficiently  iden- 
tified the  policy  or  policies  so  as  to  prevent  any  mistake  being 
made  with  respect  to  the  declaration  of  trust  would  be  Buffi- 
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cient.  In  the  case  now  l>efor6  iia,  the  words  of  tlie  trstator's 
bequest  were:  "The  first  $75,000  collcetod  on  nocoiiut  of  poli- 
cies of  life  iiisiiraiiec  I  give  to  my  wife,  T^nra,"  etc. 

There  were  ten  insurance  polieii's  on  Arnold's  life  in  forcer  at 
the  time  of  his  death,  amounting  to  $425,000,  and  of  tliis  snin 
$207,054,  it  is  stated,  had  been  collected.  It  does  seem  to  me, 
alike  on  authority  and  principle,  that  the  terms  of  the  alxivc 
bequest  are  sufGcient  to  comply  with  the  statute.  The  object 
of  requiring  identification  of  the  policy  or  policies  with  re8i>cct 
to  which  a  declaration  of  trust  in  favor  of  testator's  wife  or 
children  might  be  made  was  to  insure  such  eertaiuty  as  wonld 
avoid  any  trouble  or  dispute  as  to  the  particular  policy  or 
policies  of  insurance  as  to  which  any  such  declaration  applied. 
Any  language  insuring  this  result,  however  general,  would,  in 
my  judgment,  suffice.  "The  first  $75,000  collected  on  account 
of  policies  of  life  insurance"  means,  of  course,  the  testator's 
life  insurance,  and,  in  my  opinion,  embraces  all  of  testator's 
life  insurance,  and  does  not  leave  any  doubt  as  to  testntor's 
meaning  or  the  sources  from  which  the  fund  he  was  creating 
for  his  [441]  wife  and  children  was  to  come.  His  object  was  to 
make  a  declaration  of  trust  with  respect  to  a  specific  portion  of 
that  life  insurance  for  his  wife  and  children,  I  am  unable  to 
appreciate  the  distinction  attempted  to  be  drawn  between  a  be- 
quest of  all  of  his  policies  of  insurance,  which,  under  the  On- 
tario authorities,  would  undoubtedly  be  sufKcieat,  and  a  bequest 
of  a  speciSc  amount  "first  collected  on  account  of  those  policies,"   ■ 

The  question  to  my  mind  is:  Has  language  been  used  so  iden- 
tifying the  policies  as  to  place  the  questiou  of  their  identity 
beyond  doubt!  I  cannot  see  how  the  limitation  of  the  amount 
as  to  which  the  declaration  of  trust  was  applicable,  namely,  the 
first  $75,000  collected  out  of  testator's  policies,  could  affect  the 
identification  of  the  policies  from  which  the  amount  w.is  to  lie 
collected.  The  fact  was  proved  that  at  his  death  Arnold  had 
ten  life  policies  in  force.  The  $75,000  was  declared  to  be  the 
tirst  $70,000  collected  from  those  policies.  There  could  be  no 
doubt,  in  ray  judgment,  as  to  the  identity  of  the  policies  out 
of  which  the  fund  declared  to  be  in  trust  for  the  widow  and 
chiMren  was  to  come.     It  is  true  that  fund  might  como  from 
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ono  or  moi'c  of  these  ten  policies,  but  that  possibility 
cannot  alter  the  fact  that  the  language  of  the  bequest  covered 
and  iiteuti'fied  eacli  and  all  of  the  policies  as  those  from  which 
Ihp  fund  bequeathed  might  come.  It  would  bo  a  nanow  con- 
struetiou  which  determined  that,  although  the  words  of  the  be- 
quest covered  and  included  all  of  the  policies  and  so  identified 
them,  nevertheless  as  the  $75,000  might  be  collected  out  of 
one  of  the  $100,000  policies,  or  two  of  them,  that  fact  operated 
to  destroy  the  identification. 

The  fund,  8T5,000,  testator  settled  on  his  wife  and  children 
was  to  be  the  first  $75,000  collected  on  any  or  alVof  the  policies, 
but  each  and  all  of  the  policies  were  [442]  identifled  as  being 
the  sources,  or  one  of  the  sources,  from  which  the  $75,000  might 
come.  ISoT  can  I  see  that  because  one  or  more  of  the  companies 
which  issued  the  policies  resisted  payment  successfully  of  the 
amount  insured,  8u<^  fact  could  affect  the  question  of  identi- 
fication. The  argument  would  be  equally  strong  if  he  had  iden- 
tified the  polioics  by  their  numbers. 

I  agree  with  the  conclusion  of  Martin,  J.,  who,  after  citing 
several  of  the  Ontario  cases,  says:  "It  is  but  a  short,  easy,  and 
logical  et«p  from  these  cases,  where  all  of  the  policies  or  only 
one  policy  are  or  is  dealt  with,  to  this  case." 

A[y  conclusions  are,  therefore,  that  we  have  jurisdiction  to 
hear  and  determine  this  appeal;  that  the  words  of  the  statute 
"any  writing*'  embrace  and  include  a  last  will  of  a  testator;  and 
that  the  testator  has  in  the  present  case  Sufliciently  identified  the 
policies  out  of  which  the  fund  he  desired  to  settle  upon  his 
wife  and  children  was  to  come.  I  would  therefore  allow  the 
appeal  and  direct  judgment  to  be  entered  accordingly  for  the 
plaintiff. 

Idington,  J. :  I  think  this  appeal  should  be  dismissed,  with 
costs.  I  am  of  the  opinion  that  the  motion  to  quash  the  appeal 
should  have  prevailed. 

This  action  was  begun  after  the  Trust  Company,  respondent, 
had  been  put  in  liquidation  by  an  order  under  the  "Winding-up 
Act." 

i'rcsuuiably  §  23  of  that  act,  which  proliibits  the  institution 
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of  any  suit  against  a  company  after  a  winding-up  order  is  made 
"except  with  the  leave  of  the  court  and  subject  to  such  tcnna 
as  the  court  imposes,"  was  duly  observed.  !No  such  order,  how- 
ever, appears  in  the  case  now  presented  for  our  consideration. 
If  it  was  properly  obtained  then  the  whole  litigation  is  [443] 
a  proceeding  under  the  act.  But  if  it  was  not  obtained,  the 
whole  proceeding  is  void,  and  there  can  be  no  appeal  allowed  to 
help  one  so  acting. 

It  is  provided  by  §  101  of  the  act  that,  except  in  the  North- 
west Territories,  any  person  dissatisfied  with  an  order  or  de- 
cision of  the  court  or  a  single  judge  in  any  proceeding  under  the 
act  may,  by  leave  of  a  judge  of  the  court,  appeal  therefrom. 

Three  classes  of  cases  are  made  thus  appealable.  One  is,  if 
the  question  to  be  raised  on  the  appeal  involves  future  rli^ta; 
another,  if  the  decision  is  likely  to  affect  other  cases  of  a  sim- 
ilar nature  in  the  winding-up  proceedings;  and  a  third,  if  the 
amount  involved  in  the  appeal  exceeds  $500. 

Sec  102  provides  for  such  appeals  being  carried  to  the  re- 
spective appellate  courts  of  the  provinces  named. 

Sec.  103  provides  for  cases  in  the  Northwest  Ten^itories  be- 
ing allowed  an  appeal  to  this  court  by  leave  of  a  judge  thereof. 

Sec,  106  is  as  follows; 

"106. — An  appeal,  if  the  amount  involved  therein  exceeds 
$2,000,  shall,  by  leave  of  a  judge  of  the  Supreme  Court  of 
Canada,  lie  to  that  court  from : 

"(a)   The  Court  of  Appeal  for  Ontario;         ■    -«^ 

"(b)  The  Court  of  King's  Bench  in  Quebec;  or 

"(c)  A  superior  court  in  banc  in  any  of  the  other  provinces 
or  in  the  Yukon  Territory," 

No  leave  to  appeal  this  case  from  the  Court  of  Appeal  for 
British  Columbia  has  been  given. 

Having  regard  to  the  care  taken  by  Parliament  in  the  forgo- 
ing enactments  for  safeguarding  any  estate  in  liquidation  under 
the  "Winding-up  Act"  from  becoming  involved  in  unnecessary 
litigation  and  the  [444]  consequent  delays  and  expenses  there- 
of, I  have  no  doubt  that  it  intended  to  limit  appeals  to  this 
court  in  the  way  provided  by  this  §  106. 

If  that  was  not  its  purpose  in  thus  enacting,  it  puzzles  one 
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to  uudcretand  what  conceivable  object  could  have  been  hud  in 
view;  for  the  $2,000  limit  named  would  cover  almost  any  con- 
ceivable case  and  enable  the  parties  coueeined  to  come  here  hy 
virtue  of  the  provisions  of  the  "Supreme  Court  Act"  without 
special  leave- 
To  hold,  as  I  understand,  the  ruling  directing  the  argu- 
ment to  proceed  would  mean,  if  adhered  to,  opening  the  way  to 
appeals  here  in  any  litigation  the  judge  in  chai^  of  the  wind- 
ing-up proceedings  may,  as  I  presume  he  did  heroin,  permit; 
whenever  the  amount  in  controversy  or  thing  involved  in  any 
way  of  a  claim  against  the  company  or  its  liquidators  reaches 
the  limit  set  by  the  "Supreme  Court  Act"  for  the  particular 
province  in  which  Qie  litigation  may  have  been  permitted. 

It  was  suggested  in  argument  that  the  restriction  in  §  106 
upon  appeals  here  was  designed  to  be  applied  in  cases  of  a  pro- 
ceeding under  the  act. 

That  is  answered  by  the  express  language  of  §  106,  which 
contains  no  such  language  aa  to  support  the  argument. 

There  is,  I  submit  further,  no  litigation  with  the  company 
or  its  liquidator  which  can  be  permitted  except  by  virtue  of  § 
22,  and  everything  permitted  thereunder  is  a  proceeding  under 
the  act  in  the  language  used  in  %  101. 

On  the  merits  of  the  questions  raised  in  argument,  I  am  of 
the  opinion  that  the  "Life  Insurance  Policies  Act"  (K.S.B.C, 
1911,  chap.  115)  by  its  §  7  never  was  intended  to  cover  any 
case  of  a  bequest  by  will  or  indeed  any  revocable  instrument 
whatever. 

[446]  The  first  sentence  of  that  section  is  as  follows: 
"t.  In  case  a  policy  of  insurance  effected  by  a  man  on  his 
life  is  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his 
wife,  or  of  his  wife  and  children,  or  any  of  them,  or  in  case  he 
has  heretofore  indorsed,  or  may  hereafter  indorse,  or  by  any 
wi'iting  identifying  the  policy  by  its  number  or  otherwise  has 
made,  or  may  hereafter  make,  a  declaration  that  the  policy  is 
for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  or  any 
of  them,  such  policy  shall  inuie  and  be  deemed  a  trust  for  the 
benefit  of  his  wife  for  her  separate  use,  and  of  his  children,  or 
any  of  them,  according  to  the  intent  so  expressed  or  declared; 
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au(t  30  long  as  any  object  of  tlic  tniat  remains,  the  money  pay- 
able under  the  policy  ahall  uot  be  subject  to  the  control  of  the 
husband  or  his  creditors,  or  from  part  of  his  estate  when  the 
sum  secured  by  the  policy  becomes  payable;  but  this  shall  not 
be  hold  to  interfere  with  any  plecfge  of  the  policy  to  any  person 
prior  to  such  declaration." 

It  is  expressed  in  the  most  imperative  terms  that  in  such 
cases,  thus  defined,  the  policy  "sha^  inure  and  be  deemed  a 
trust  .  .  .  according  to  the  intent  so  expressed,"  and  so  long 
an  any  object  of  -that  trust  remains  the  money  payable  "shall 
not  be  subject  to  the  control  of  the  husband  or  his  creditors,  or 
form  part  of  his  estate." 

It  was  obviously  designed  that  the  declaration  should  be  ir- 
revocable, and  once  made  should  not  only  protect  the  objects  of 
the  trust,  but  also  protect  the  husband  making  it  from  the  im- 
portunities or  pressure  of  creditors. 

It  is  urged  that  the  act  in  question  herein  was  copied  from 
an  Ontario  act  of  the  like  import,  and  that  the  Court  of  Appeal 
for  that  province  upheld  an  appointment  or  declaration  made  by 
will.  That  decision  does  not  bind  us.  With  unfeigned  respect 
for  the  court  which  so  decided  I  cannot  follow  the  decision.  I 
prefer  the  reasoning  of  Mr.  Justice  Osier,  who  dissented  tbere- 
from.  Indeed  I  may  he  permitted  to  adopt  the  views  he  ex- 
jireased  and  forbear  enlarging  further  on  that  aspect  of  the 
case. 

Even  if  I  could  accept  any  revocable  instrument  such  [446] 
a.s  a  will  continues  to  be  until  the  maker  of  it  is  dead,  there 
seems  to  me  insuperable  obstacles  in  appellant's  way,  in  the  ad- 
herent nature  of  the  will  in  question. 

He  fails  to  identify  the  policy  or  policies  upon  which  it 
might  operate.  The  ascertainment  thereof  is  left  to  the  chances 
of  the  development  of  circumstances  that  cannot  arise  until 
Fome  weeks  after  the  testator's  death.  For  there  could  be  no 
payment  of  any  policy  until  after  probate  had  been  obtained  hv 
the  respondent  Tnist  Company,  or  someone  in  its  place,  after 
its  n-nunciation. 

Moreover,  no  part  of  the  bequest  is  made  payable  to  the  ap- 
jx'llant  by  any  insurance  company,  but  it  forms  part  of  tue 
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estate  and  is  payable  out  of  the  estate.     The  language  of  the 
section  expressly  prohibits  thit  sort  of  thing. 

\Sec.  15  of  the  act  provides  for  the  appointment  by  the  hus- 
band of  a  trustee  or  trustees  to  receive  the  money,  but  that  is 
very  far  from  what  was  done  in  this  case. 

And  I  may  add  that  the  express  provision  of  that  section  for 
the  nomination  by  a  husband  or  father  by  his  will  of  such  trus- 
tees seems  to  me,  instead  of  helping  the  appellant  in  her  argu- 
ment for  the  declaration  required  by  §  7  being  possible  by  will, 
destroys  the  argument. 

If  the  Legislature  had  ever  contemplated  such  a  thing,  surely 
it  would  have  so  expressed  itself. 

The  purpose  it  had  in  view  in  enacting  §  7  could  not  be  accom- 
plished by  any  will  or  other  revocable  instrument.  But  some 
of  those  purposes  could  be  promoted  by  adding  the  Q<»ninating 
power  in  §  15,  without  encroaching  in  the  slightest  degree  upon 
the  permanence  and  sancity  of  the  trust  that  had  been  created 
by  virtue  of  §  7. 

[447]  Anglin,  J. :  The  respondent  moved  to  quash  this  ap- 
peal on  the  ground  that  the  leave  of  a  judge  of  this  court  to  bring 
it  was  necessary  under  §  106  of  the  "Winding-up  Aet"(K.S. 
C,  chap.  144),  and  was  not  obtained.  This  contention  rests  on 
the  view  that,  owing  to  an  order  for  the  wiuding-up  of  the  de- 
fendant Trust  Company,  executor  of  the  insured,  having  been 
made  before  this  action. was  b^:im,  "leave  of  the  comt"  to  com- 
mence it  was  required  and  was  obtained  under  §  22  of  the 
Winding-up  Act.  The  like  leave  to  proceed  with  the  action,  bad 
it  been  already  cofninenccd  before  the  winding-up  order  was 
pronounced,  would  have  been  necessary.  The  court,  disposing 
of  an  application  for  leave  under  §  lOl,  determines  whether  the 
pending  or  proposed  action  is  oue  which  should  be  permitted 
to  go  (ill, — whether,  having  regard  to  the  nature  of  the  action 
and  all  the  circumstances,  the  interests  of  justice  will  be  better 
»en-ed  by  allowing  it  to  proceed,  or,  when  that  is  possible,  by 
requiring  that  the  subject-matter  shall  be  dealt  with  by  the  judge 
■or  officer  chained  with  the  winding-up  in  the  course  of  the  pro- 
<-cedings  before  bim.     When  the  leave  is  given  the  action  is 

10  J).  R.  f. 


,dbyCoogle 


286  SUPREME  001 ET  Of  CANADA. 

brought  or  proceeds  in  the  court  in  which  it  is  instituted,  sub- 
ject to  whatever  incidents,  including  rights  of  appeal,  the  law 
;ittache8  to  it.  The  granting  of  this  leave,  whether  it  be  to 
bring  an  action  or  to  proceed  with  one  already  brought,  does 
not  make  of  it  a  "proceeding  under  this  act"  within  the  menn- 
ing  of  §  101  of  the  "Winding-np  Act,."  By  "any  proceeding  un- 
der this  act"  is  meant  a  proceeding  in  the  winding-up  itself,  e.  </., 
the  making  of  the  winding-up  order,  or  the  allowance  or  dis- 
allowance of  a  creditor's  claim,  or  the  determination  of  the 
liability  of  a  contributory  by  the  judge  or  del^at«d  officer 
under  whose  direction  the  liquidation  is  carried  on.  The  right 
of  L448]  appeal  in  this  action  ia  conferred  not  by  the  "Wind- 
ing-up Act,"  but  by  the  Supreme  Court  Act;"  and  it  is  the 
ordinary  appeal  given  by  the  latter  act  from  a  final  judgment 
of  a  court  of  last  resort  in  the  province,  in  an  action  which  has 
originated  in  a  superior  court  The  motion  to  quash  therefore 
fails. 

The  right  of  the  plaintiff  to  the  $75,000  insurance  money  in 
question  as  a  preferred  beneficiary  under  the  "Life  Insurance 
Policies  Act"  (E.  S.  B.  C.  (1911)  chap.  115)  is  contested  on 
three  grounds, — that  a  will  is  not  a  "writing"  witliin  the  mean- 
ing of  §  7  of  the  statute  by  which  a  declaration  of  tmat  for  pre- 
ferred beneficiaries  may  be  made;  that  the  testator  did  not  pur- 
port to  declare  such  a  trust,  but  merely  to  make  a  bequest  or 
give  a  l<^cy  to  his  wife;  that  the  will  does  not  identify  the 
[wlicy  or  policies  "by  number  or  otherwise"  as  §  7  requires. 

The  material  part  of  §  7  of  the  British  Columbia  Statute, 
tirst  passed  in  18i)5  (chap.  20),  ia  a  reproduction  of  §  5  of  the 
Ontario  Act  to  secure  to  wives  and  children  the  benefit  of  in- 
surance, enacted  in  47  Vict,  as  chapter  20,  and  carried  into  the 
It.S.O.,  1«87,  as  chapter  136.  Sec.  8  of  the  British  Columbia 
Statute  is  substantially,  and  so  far  as  material,  a  reproduction 
of  §  6  of  chap.  136  of  the  K.S.O.,  1887,  as  amended  in  1890 
by  53  Vict.  chap.  30,  §  6.  It  has  been  decided  by  the  late 
Chancellor  Boyd,  in  Be  Lynn  (1891)  20  Ont.  Hep.  475,  and 
iigain  in  Beam  v.  Beam  (1893)  24  Out  Rep.  189,  that  a  will 
is  a  "writing"  within  the  Ontario  section;  and  in  McKihhon  v. 
Feegnn  (1893)  21  Ont.  App.  Rep.  87,  these  decisions  had  been 
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approved  by  the  Court  of  Appeal  (Ilagartj,  C.J.O.,  and  Mac- 
LcuDau  J. A.,  Osier  J.A.  disseuting).  I  tliiuk  it  must  be  as-, 
siinicd  that  the  Lppislatnre  of  British  Columbia  waa  appraised 
f  449}  of  the  judicial  interpretation  that  had  been  thus  defiuite- 
ly  placed  on  the  statutory  provision  under  discussion  when  it 
adopted  it  in  1895,  and  that  it  tntenilcd  tlint  that  interpretation 
should  he  followed  in  British  Columbia.  Casgrain  v.  Atlantic 
and  North  West  Ely.  Co.  (1895)  A.  C.  282,  at  page  300,  64 
L.J.P.e.N.S.  88,  11  Reports,  449,  72  L.T.N.S.  369;  see  also 
aiithoritiea  coIWfed'in  Maxwell  on  Statutes,  5  ed.,  at  p.  500, 
and  in  27  Hals.  Laws  of  England,  at  p.  142,  The  "Interpreta- 
tion Act"  of  British  Cohunbia  (R.S.B.O.  1897  and  1911)  does 
not  contain  a  provision  excluding  the  application  of  this  well-es- 
tablished rule  of  Btatiitoiy  construction  such  as  we  find  in  the 
R.S.C.  (1906)  chap.  1,  §  21  (4)  and  in  the  R.S.O.  (1914) 
chap.  1,  %  20.  Without  expressing  any  view  at  to  what  should 
have  been  the  construction  of  the  British  Columbia  Statute  bad 
the  matter  come  to  us  as  re«  iniegra,  I  am  of  the  opinion  that 
we  must  now  act  upon  the  assumption  that  the  construction 
placed  upon  the  similar  provision  of  the  Ontario  Act  was  in- 
tended by  the  Legislature  of  British  Columbia  to  be  that  which 
should  be  given  to  §  7,  and  that  a  will,  if  otherwise  in  com- 
pliance with  the  requirements  of  that  section,  must  therefore 
be  deemed  a  "writing"  within  its  pun-iew. 

In  numerous  cases  in  Ontario  disposition  by  will  in  the  form 
of  bequests  or  l<'gacies  of  insurance  have  been  held  to  be  suffi- 
cient as  declarations  to  meet  the  requirements  of  the  statute. 
The  Lynn  Case  (1891)  20  Ont.  Rep.  475,  and  McKihbon  v. 
Feegan  (1893)  21  Ont.  App.  Rep.  87,  already  cited,  Be  Cheea- 
borough  (1899)  SO  Ont.  Eep.  639  and  Book  v.  Book  (1900) 
;)2  Ont.  Rep.  206;  (1901)  1  Ont.  L.  Rep.  86,  are  instances. 
Once  it  is  accepted  that  a  declaration  under  the  statute  may 
validly  be  made  by  will,  I  think  it  follows  that  words  of  bequest 
or  gift  are  sufficient  in  form.  It  would  scarcely  [450]  accord 
with  the  liberal  coustniction  which  should  prevail  in  the  inter- 
pretation of  this  legislation,  and  would  have  a  deplorably  un- 
settling effect  were,  we  to  hold  otherwise  and  overrule  now  de- 
cisions that  have  stood  unchallenged  for  twenty-five  years  and 
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must  have  been  acted  upon  very  frequently   since  they  were 
pronounced. 

The  queetiou  as  to  the  sufficiency  of  the  identification  of  the 
pcliciee  is  in  a  different  position.  Induced,  no  doubt,  by  the  dc- 
'  sire  to  render  as  far  reaching  as  possible  the  scope  and  oper- 
ation of  what  they  deemed  remedial  legislation, — to  advance  the 
remedy  which  it  was  designed  to  provide, — the  courts  of  On- 
tario have  apparently  refused  to  apply  the  well-known  ejusdcm 
generis  and  noscitur  a  sociis  rules  to  the  construction*  of  tlio 
words  "or  otherwise"  in  the  phrase  "by  any  writing  identify- 
ing the  policy  by  its  number  or  otherwise."  They  have  held 
that  where  a  testator  had  but  one  policy  a  bequest  to  a  preferred 
beneficiary  of  his  property,  "including  life  insurance,"  should  bo 
treated  as  a  declaration  under  the  statute  sufficiently  identify- 
ing that  policy.  Be  Harkness  (1904)  8  Ont.  L.  Rep.  720; 
Re  Waiters  (1909)  13  Ont  Week.  Rep.  385.  There  are  in- 
dications in  the  decided  cases  that  a  bequest  of  a  definite  portion 
of  the  proceeds  of  the  testator's  life  insurance  might  be  deemed 
sufficient  where  he  had  but  a  single  policy.  It  has  also  been 
held  that  where  there  were  several  policies,  a  bapieat  of  "all  my 
property  real  and  personal  and  including  life  insurance  poli- 
cies and  certificates"  {Be  Cheeaborough  (1899)  30  Ont.  Bep. 
iiiS;  see,  too.  In  Re  Cochrane  (1908)  16  Ont  L.  Kep.  328) 
would  satisfy  the  statute  as  to  policies  in  force  at  the  time  of  the 
making  of  the  will,  and  not  made  payable  to  named  benefi- 
ciaries. Probably  the  most  recent  decision  [451]  in  Re  Mank- 
man  and  Canadian  Order  of  Chosen  Friends  (1918)  14  Ont 
A\'eek.  N.  29,  goes  further  than  any  that  proceeded  it  But  in 
no  reported  cases,  so  far  as  I  am  aware,  has  it  been  held  that, 
where  the  testator  has  several  policies,  a  bequest  of  a  sum 
smaller  than  their  gross  amount  to  be  paid  out  of  his  insurance 
or  to  be  charged  upon  it,  without  any  further  identification 
of  the  policies  to  be  so  affected,  is  a  good  declaration  of  trust 
under  the  statute. 

In  going  as  far  as  they  did  in  order  to  attain  the  purpose  of  ' 
the  legislation  under  consideration,  the  courts  of  Ontario  have, 
I  think,  reached,  if  they  have  not  overstepped,  the  limit  of  wliat 
tho  Legislature  intended  to  permit  when  it  prescribed,  as  a 
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condition  of  the  efficacy  of  "writing"  designed  to  take  life 
insurance  out  of  the  assets  available  to  satisfy  creditors,  and 
make  of  it  a  trust  fund  exclusively  for  beueficiariea  of  the  pre- 
ferred class,  that  such  "writing"  should  identify  the  policy  or 
policies  80  dealt  with  "by  number  or  otherwise."  Any  method 
of  identification,  however  widely  different  from  identification 
by  number,  has  apparently  been  treated  as  sufficient 

But  the  decided  cases  have  not  gone  the  length  of  entirely 
dispensing  with  identification,  and  that,  I  fear,  would  bo  the 
result  of  holding  sufficient  a  mere  charge  by  will  of  an  amount 
representing  a  fraction  of  their  face  value  upon  all  a  testator's 
life  insurance,  consisting  of  numerous  policies.  With  respect, 
I  cannot  accept  Mr.  Justice  Martin's  view  that  to  do  so  would 
be  to  take  "but  a  short,  easy,  and  logical  step  from  these  cases," 
t.  e,,  those  already  decided.  Assuming  that  the  identification 
prescribed  is  to  be  found  in  all  of  them,  it  would  be  the  step 
from  identification  of  some  kind  to  no  identification  at  all. 

[452]  In  the  case  at  bar,  the  insurance,  consisting  of  ten 
policies,  two  of  tliem  for  $100,000  each,  amounts  in  all  to  $425,- 
000,  of  which  $207,054.54  has  been  collected.  The  bequest  ia 
of  "the  first  $75,000  collected  on  account  of  policies  of  life  in- 
surance." The  first  $75,000  collected  might  come  entirely  out 
of  one  of  the  $100,000  policies,  or  it  might  come  partly  out  of 
the  proceeds  of  several  policies.  The  policies  might  be  paid  in 
full  in  a  single  payment  or  only  by  instalments.  Some  might . 
be  found  wholly  uncollectable.  The  executors  might  proceed 
more  promptly  in-making  proofs  of  claim  to  one  company  than 
to  another.  The  diligence  or  the  readiness  in  meeting  claims 
against  it  of  one  company  miglit  be  greater  than  that  of  another. 
Upon  some  or  all  of  these  contingencies  would  depend  the  source 
or  sources  from  which  $75,000  first  collected  would  come,  and  the 
determination  of  what  assets  would  be  taken  out  of  the  estate 
and  what  would  be  available  for  creditors.  It  is,  in  my  opinion, 
impossible  to  say  that  under  such  circumstances  there  has  been 
any  identification  whatever  of  the  policy  or  policies,  the  whole 
or  part  of  which  is  to  form  the  subject  of  the  atatiilory  trust 
for  the  preferred  beneficiary,"  However  ready  or  even  anxious 
we  may  be  to  give  to  a  statute  designed  "to  secure  to  wives  and 
10  B.  R.  O. 
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children  the  benefit  of  life  insiiiauce,"  such  construction  as- will 
tend  to  effect  tliat  purpose,  we  nmv  not  entirely  dispcuye  witli 
tlie  identificatiou  which  the  Lt^iwlature  li.aa  seen  fit  to  prcscrilit*. 
To  do  so  would  be  to  l<^slatc,  not  to  constrne. 

I  am,  for  these  reasons,  of  the  opinion  that  this  iipjieul  fiiils,!^- 
and  must  be  dismissed,  with  costs.  The  appellant,  however,  is', 
entitled  to  her  costs  of  the  uneiicceasfnl  motion  to  r|iiash  which 
should  be  set  off  against  the  costs  of  appeal  to  be  paid  by  lier. 

[453]  Brodeur,  J. :  A  motion  to  quash  the  appeal-  has  been 
made  by  the  respondent  on  the  ground  that  this  appeal  has  hceu 
taken  without  leave  by  a  judge  of  this  court. 

The  present  action  has  been  instituted  by  the.  appellant  toi 
claim  a  sum  of  $75,000,  being  part  of  the  proceeds  from  life/ 
insurance  of  her  husband,  William  Eobert  Arnold.  The  ques- 
tion to  bo  d(^ided  in  the  case  is,  whether  that  sum  of  $Tr),(luO 
belongs  to  the  preferred  beneficiaries  of  the  deceased  or  consti- 
tutes part  of  his  general  estate. 

When  the  action  was  instituted  against  the  Dominion  Trust 
Company,  which  had  been  appointed  executors  of  the  will  of 
Arnold,  a  winding-up  order  had  been  made  against  the  conii)aiiy, 
and  under  the  provisions  of  §  22  of  the  ''Wiuding-up  .\et" 
(chap.  144,  E.  S.  C),  the  leave  of  the  Supreme  Court  of  Brit- 
ish  Columbia  was  obta.ined. 

i  When  the  appeal  came  up  before  this  court,  no  leave  was  ob- 
tained, and  it  was  contended  by  the  respondent  that  the  appeal 
should  be  quashed  because  no  such  leave  was  obtained. 

Sec.  100  of  the  Winding-up  Act  says  that  "an  appeal,  if  the 
amount  involved  therein  exceeds  $2,000,  shall  by  leave  of  a 
judge  of  the  Supreme  Court  of  Canada  lie  to  that  court  from 
(a)  the  Court  of  Appeal  in  the  Proviuce  of  British  Columbia." 

The  appellant,  on  the  other  hand,  claims  that  such  leave  i^ 
only  required  in  proceedings  under  the  "Winding-up  Act," 
and  that  the  present  action  does  not  refer  to  any  such  procceJ- 
ingfl. 

I  see  that  no  such  distinction  as  alleged  by  the  appellant  is 
to  be  foiiud  in  §  106;  that  section  seems  to  be  of  a  general  na- 
ture. It  is  of  importance  that  proceedings  against  a  company 
10  B.  li.  C. 
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being  wound  np  ahonld  be  expedited  with  rapidity,  and  it  is 
also  to  be  fouDd  ia  [454]  the  general  economj  of  the  "Winding- 
up  Act"  that  legal  proceedings  should  not  be  taken  unless  by 
leave  of  the  courts. 

It  ia  stated  in  §  18  that  proceedingB  might  be  taken  in  any 
action  against  a  company. 

Sec.  22  provides,  as  I  have  already  said,  that  no  action  might 
be  instituted,  except  with  the  leave  of  the  court,  and  the  same 
requirements  are  exacted  in  the  case  of  appeals.  Once  the  wind- 
ing-up order  has  been  given,  all  the  legal  proceedings  are  under 
the  control  of  the  courts  and  must  be  instituted  only  with  the 
leave  of  the  courts. 

In  Uiose  circumstances,  I  have  come  to  the  conclusion  that, 
the  appellant  having  failed  to  obtain  leave  from  a  judge  of  this 
court  before  proceeding,  the  appeal  should  be  quashed. 

We  have  already  decided  in  the  case  of  Ross  v.  Boss  (1916) 
53  Can.  S.C.  128,  that  the  appeal  to  the  Supreme  Court  of 
Canada  given  by  §  106  of  the  "Winding-up  Act"  must  be  brought 
within  sixty  days  from  the  date  of  the  judgment  appealed  from, 
and  that  after  the  expiration  of  the  sixty  days  so  stated  neither 
the  Supreme  Court  of  Canada  nor  a  judge  thereof  can  grant 
leave  to  appeal. 

As,  the  respondent  has  not  made  his  motion  within  the  time 
prescribable  by  the  rules,  ho  should  be  entitled  to  the  costs  of 
his  motion  only. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants:  Taylor,  Harvey,  Stochton,  £ 
Smith. 

Solicitors  for  the'  respondents :    Cowan,  Ritchie,  i&  Orant. 

Note. — Sufficiency  of  identification  of  policy  on  assignment  or 
change  of  beneBciary. 

Under  statutes. 

In  making  yny  change  of  beneliciaries,  or  transfer  of  insurance, 
one  of  the  most  important  elements  is  a  sufticient  identification  of 
the  policy.    No  general  rule  as  to  what  conatttute^  a  sufficient  ideuti- 
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fication  can  be  kid  donn,  the  quostion  depending  upon  the  «ir- 
ciiinstaiices  of  each  case.  Hejrulation  of  the  matter  lias  been  at- 
tempted by  etatiite  in  Ontario.  In  that  jurisdiction  the  statnte 
rejtulating  the  right  to  change  tlie  designation  for  the  benefit  of  the 
insured's  wife  or  chiWren  requires  that  the  policy  be  identified  "'by 
number  or  otherwise."  Although,  as  subsequently  slioftui,  the  courts 
have  agreed  that  a  liberal  eonstnietion  should  be  given  the  act,  they 
jjave  generally  refused  fo  hold  the  identification  sufficient  where  there 
were  several  policies  aud  nothing  definitely  showing  wliich  was  in- 
tended to  be  referred  to.  It  will  be  noted  that  in  order  to  give 
eflect  to  the  statute  some  of  tlie  capes  have  drawn  a  distinction  be- 
tween policies  payable  to  the  insured's  estate,  and  those  in  which 
another  person  was  designated  as  benefi.ciary. 

It  will  be  observed  that  a  majority  of  the  court  in  the  reported 
ease  (Armold  v.  Dominion  Teust  Co.  ante,  254)  decided  tiiat  a 
Iveqnest  in  a  will  to  tiie  insured's  wife  of  "the  first  $25,000  collected 
on  account  of  policies  of  life  insurance"  was  not  a  writing  "identify- 
ing the  policy  by  its  number  or  otherwise"  as  required  by  §  7  of  the 
Life  Insurance  Policies  Act,  providing  that  where  an  assured  "by 
any  writing  identifying  the  policy  by  its  number  or  otherwise" 
makes  a  declaration  that  the  policy  is  for  the  benefit  of  his  wife  or 
children  it  ahall  inure  and  be  deemed  a  trust  for  their  benefit.  It 
will  be  noted  that  the  insured  here  had  a  number  of  policies,  and 
that  the  bequest  waa  of  a  smaller  amount  tlian  their  total,  aud  that 
it  was  stated  that  under  such  circumstances  do  case  had  held  that 
there  was  a  sufficient  identification  of  the  policies. 

A  somewhat  analogous  situation  is  found  in  MacLaren  v.  Mac- 
I.aren  (IQOI)  16  Ont.  L.  Ucp.  142,  where  the  testator  bequeathed 
Jill  of  his  estate  to  his  wife,  subject  to  a  bequest  to  each  of  his  four 
children  of  one  quarter  of  the  proceeds  of  a  5  per  cent  gold  bond 
policy  issued  by  the  Travelers  of  Hartford,  Connecticut,  and  it  ap- 
peared that  he  had  four  such  policies  in  the  company  named,  each 
lor  $2.'5,0O0,  and  bearing  the  same  date  and  identical  in  terms.  It 
was  held  here  that  there  was  not  an  identification  of  the  policy  "by 
number  or  otherwise"  as  required  by  the  statute.  The  court  pointed 
out  that  the  statute  was  passed  to  secure  benefits  to  wives  and  chil- 
dreUj  and  should  receive  a  construction  which  would  tend  to  elTect- 
nate  that  purpose,  and  said  that  the  courts  had  gone  far  in  placing  a 
liberal  construction  on  Ihe  act,  citing  ^e  Cheesborough  aud  Re  Hark- 
ncss,  infra,  but  concluded  by  saying  that  it  was  not  possible  to  main- 
tain that  a  bequest  of  one  of  four  policies,  any  one  of  which  might 
he  selected  to  answer  tlie  bequest,  was  such  a  designation  as  met  the 
reqnirement  of  the  statute,  that  the  policy  should  be  identified  by 
number  or  otherwise. 

And  in  He  tinyder  (1902)  4  Ont.  L.  Bep.  820,  where  after  tiie 
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death  of  the  niembpr'p  wife,  who  was  the  original  beneficiaTV,  he  or- 
dered that  the  benefit  be  paid  to  hiB  phildren  as  direeted  hy  his 
will,  and  several  years  later  he  executed  a  will  directing  that  the 
whole  of  hia  estate  should  be  divided  among  his  children,  there  being 
both  adult  and  infant  children,  in  equal  shares,  ij  was  held  that  the 
benefit  certificate  was  not  identified  by  number  or  otherwise  aa  re- 
qaired  by  the  statute,  and  that  the  fund  should  be  divided  among 
the  infant  children  according  to  the  provisions  of  another  act. 

And  in  Re  Cochrane  (lfl08)  16  Ont.  L.  Rep.  336,  where  a  mem- 
ber of  a  benefit  society  held  a  certificate  payable  to  his  wife,  it  was 
held  that  the  certificate  was  not  Buffieiently  identified  within  the 
statute  requiring  identification  by  number  or  otherwise,  where  he 
bequeathed  by  hie  will  "out  of  my  life  insurance  funds  $200  to  my 
sister"  and  "all  the  rest,  residue,  and  remainder  of  insurance  funds, 
real  and  personal  estate  of  what  kind  so  ever,"  to  his  daughter.  The 
cases  of  Be  IIarhne.is  and  Re  Ckeesborovgh ,  infra,  were  distin^iished 
on  the  ground  tJiat  in  these  caees  the  policies  referred  to  were  a 
part  of  the  testator's  estate,  and  not,  as  in  the  case  at  bar,  policies 
which  were  not  his.  The  court,  referring  to  the  above  decisions, 
said:  "Both  cases,  therefore,  apply  to  a  situation  where  the  policies 
dealt  with  and  referred  to  are  part  of  the  testator's  estate,  and  not 
to  policies  which  are  not  his,  but  are  held  subject  to  a  trust  for  the 
designated  beneficiary,  and  as  to  which  he  has  power  to  alter  the 
designation  by  his  will.  The  will,  as  to  these,  operates  not  quoad 
■  his  estate,  but  as  to  property  over  which  he  has  and  may  exercise  an 
appointing  power.  It  is  one  remove  from  the  testamentary  disposi- 
tion of  property  which  is  his  own,  and  the  case  in  hand  is  not  covered 
by  any  decision  in  our  courts.  Where  a  trust  is  clearly  and  distinct- 
ly e:tpresBcd  on  the  policy  itself  in  favor  of  one  beneficiary,  so  that  it 
becomes  a  lested  trust  for  that  person,  it  should  not  be  displaced  or 
altered  except  by  a  document  of  equal  evidential  force  in  clearness 
and  distinctness  of  designation.  Here,  reading  the  will  by  itself, 
you  have  no  evidence  of  identity  between  the  policies  in  question 
and  the  vague  expressions  in  the  will,— '$200  out  of  my  life  insur- 
ance funds  to  my  sister,  and  the  .residue  of  insurance  funds  to  jny 
daughter.' " 

The  decision  in  Re  Cochrane,  supra,  was  followed  in  Re  Janiiison 
(1913)  24  Oni  Week.  Rep.  ;i!H,  10  D.  L.  R.  608,  where,  imder  the 
statute,  a  will  giving  "all  my  inp;urance  policies  at  present  in  force" 
K&a  held  not  sHfTicient  to  identify  a  policy  payable  to  a  beneficiary 
other  than  the  insured's  estate. 

In  Be  Cheesborough  (I8!)il)  30  Ont.  Eep.  639,  before  referred  to. 
where  an  insured  held  policies  payable  to  hia  personal  representa- 
tives, it'was  held  that  a  sufficient  designation  under  the  statute  re- 
((uiringthat  the  policies  be  identified  "by  number  or  otherwise"  was 
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made  where  he  executed  a  will  bequcathiog  all  his  property,  real 
and  personal,  "includinj;  ioBuratice  policiee,"  in  trust  for  his  chil- 
dren. 

And  the  decision  in  Ri  Cheesborough,  supra,  was  folloved  in  Re 
Harkness  (1904)  8  Ont.  L.  Eep.  720,  the  court  there  holding  that 
there  was  a  sufficient  identification  of  the  policy  under  the  statute 
where  the  insured  held  a  "policy  payable  to  his  order  or  heirs,"  and 
by  his  will  he  gave  tiie  residue  of  his  property  "including  life  in- 
surance" to  his  wife. 

And  in  Re  Wattere  (1909)  13  Ont.  Week.  Bep.  385,  the  case  was 
held  to  fall  within  the  Cheesborough  and  Harkness  deoisiona,.  supro, 
where  the  only  policy  on  the  testator's  life  was  payable  to  him,  or 
his  legal  representatives,  and  there  was  held  a  sufficient  identifica- 
tion "by  number  or  otherwise"  where  he  bequeathed  two  sums  to  two 
of  his  daughters  "to  be  paid  out  of  the  insurance  money  on  my  life." 

And  in  Re  Roger  (190D)  18  Ont.  L.  Rep.  649,  it  was  held  that 
the  ass'ured  had  identified  the  insurance  as  required  by  the  statute 
requiring  identification  by  number  or  otherwise,  where  a  marriage 
contract  gave  $3,000  insurance  in  the  Royal  Arcanum  to  the  as- 
Burcd's  intended  wife,  and  after  the  marriage  the  husband  dropped 
the  insurance  in  the  Royal  Arcanum,  and  took  policies  amounting  to 
$5,000  in  the  Canada  Life  Assurance  Gompanyj  and  altered  the 
paragiapli  of  the  marriage  contract  dealing  with  insurance  by  strik- 
ing out  "Royal  Arcanum"  and  substituting  "Canada  Life  Assurance 
Company,"  and  "$5,000"  in  place  of  "$3,000." 

In  Re  Monkman  (1918)  42  Ont.  L.  Bep.  363,  a  subsection  of  the 
insurance  law  was  involved  which  was  said  to  have  been  added  to 
t)ie  act  to  counteract  the  strict  interpretation  of  subsection  3  of  § 
171,  which  was  giv^n  in  Re  Cochrane,  set  out  svpra.  The  subsec- 
tion added  (subsection  5  of  §  ITl)  provided:  "Where  the  declara- 
tion describes  the  subject  of  it  as  the  insurance  or  the  policy  or 
policies  of  insurance  or  the  insurance  fund  of  the  assured,  or  uses 
language  of  Uke  import  in  descriljins  it,  tlic  declaration,  although 
there  exists  a  declaration  in  favor  of  a  member  or  memlters  of  the 
preferced  class  of  beneficiaries,  shall  operate  upon  such  policy  or 
policies  to  the  extent  to  which  the  assured  has  the  right  to  alter  or 
revoke  such  last-mentioned  declaration."  The  assured  in  this  case 
held  a  policy  in  whicli  his  mother,  father,  and  brother  were  tlie 
heneficiarie!=,  and  it  wai  held,  under  the  abovt-  subdivision,  that 
Ihe  insurance  passed  to  his  wife  by  virtue  of  a  soldier's  will  by 
which  he  bequeathed  all  his  personal  eslatu  to  liis  wife,  there  being 
a  footnote  to  the  effect  that  personal  estate  inihiilod  iiisnrance  and 
everything  except  real  estate. 

And  in  Li/iin  v.  Toronto  General  Trush  Co.  (lf<!»l)  21)  Out.  Rep. 
475,  it  was  held  that  tlie  policy  was  idet)ttlie(i  aufficientlv  tu  satisfy 
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the  stfttote,  and  that  under  subsection  5  the  insured's  wife  was  en- 
titled to  the  benefit  whore  the  certificate  was  payable  to  his  deviaees, 
and  by  hiR  will  be  deviticd  all  o{  bis  real  and  personal  estate,  in- 
cluding Ilia  insurance  in  tbe  "Northweatern  Masonic  and  Aid  As- 
sociation*' to  bis  wift*. 

And  in  view  of  subsection  5  of  §  171  (bvolved  in  the  ^fonl■man 
Case,  supra),  in  Re  Cole  (1916)  —  Ont.  — ,  29  D.  L.  R.  492,  there 
was  held  a  suiBcient  identification  of  the  policy  where  there  were 
policies  parable  to  a  certain  beneficiary,  and  the  ineiired  devised 
"all  the  life  insurance     .     .     .     due  at  njy  death"  to  certain  trusts. 

And  under  subsection  5  before  referred  to,  in  Re  Baeder  (1916) 
36  Ont.  L.  Rep.  30,  28  D.  L.  K.  424,  where  a  benefit  certificate  was 
payable  to  the  member's  children  equally,  and  he  subsequently  exe- 
cuted a  will,  giving  all  his  life  insurance  to  a  grandchild,  this  was 
held  siifficient'to  effect  a  change  of  tbe  beneficiary. 

And  citing  tbe  decision  in  Re  Baeder,  supra,  in  Re  Rutherford 
(1917)  —  Can.  — ,  40  Ont.  L.  Rep.  26C,  where  a  soldier  held  a 
policy  for  $1,000  in  the  Metropolitan  Life  Insurance  Company,  pay- 
able to  his  stepmother,  and  another  policy  for  $1,000  taken  by  tlie 
residents  of  Toronto  on  his  enlistment,  and  he  made  a  will  disposing 
of  $2,000  insurance  in  various  sums  among  eight  persons,  $1,000  of 
which  he  directed  should  go  to  his  stepmother,  and  the  will  further 
provided  that  "in  case  I  do  not  receive  city  insurance  the  above  will 
be  void,  and  the  Metropolitan  Life  will  go  to  my  mother,"  it  was 
held  that  the  will  sufficiently  identified  the  insurance  which  was 
payable  to  the  stepmother,  so  as  to  make  a  change  of  beneficiary 
effectlTe. 

In  absence  of  statutory  provisions. 

Some  cases  dealing  with  the  qiiestion  whether  there  haa  been  an 
exercise  of  the  power  of  appointment  vested  in  the  insured  in  effect 
involve  the  question  of  tlie  sufficiency  of  the  identification  of  the 
policy. 

Thus  in  Smith  v.  Cigarmdkera'  International  Union  (1918)  203 
Mich.  249,  168  N.  W.  954,  a  death  benefit  was  held  to  pass  under  a 
will  devising  all  of  the  testator's  property,  real,  personal,  and  mixed, 
to  his  daughter,  where  the  will  was  made  after  the  death  of  the 
memboi-'s  wife,  who  was  the  original  benefician,  and  it  appeared 
that  the  will  was  purposeless  except  as  it  served  to  dispose  of  this 
benefit. 

And  in  Belant  v.  Cigar  Makers'  International  Union  (1919)  206 
Mich.  127,  172  N.  W.  384,  where  the  plaintiff  was  the  sole  heir  of 
the  member  of  a  benefit  association,  and  there  was  no  purpose  in 
the  member's  making  tbe  will  except  to  pass  the  benefit,  it  was  held 
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tlint  Bnffif-ipnt  appointment  was  made  by  the  execution  of  a  will 
(levif-ing  and  bequeathing  "anv  and  all  e^itate  of  frhieb  I  may  die 
Ffised,  or  which  I  may  be  entitled  to  at  the  time  of  my  dcceaae." 

And  in  Grand  Lodge  t.  Ohnntein  (1898)  85  111.  App.  3.^5,  where 
llie  meuHier  of  a  benefit  Bociety  filled  out  a  form  makinp  the  bene^ 
fit  "payable  to  such  parties  as  provided  for  in  my  will/'  and  executed 
n  will  directing  that  the  balance  of  his  estate,  "being  real,  personal, 
imd  such  amount  as  derived  from  life  insnranc-e,"  should  be  divided 
between  certain  persons,  it  was  held  that  the  endowment  fund  wan 
in  the  nature  of  life  insurance,  and  that  the  provision  of  the  will 
disposing  of  such  amount  as  should  be  dcrive(>  from  life  inanrance 
included  the  benefit  fund  and  was  a  Rnfficient  designation  of  the 
pi.rtieular  fund  which  was  by  the  member's  appointment  made  pay- 
iibic  to  the  parties  named  in  his  will. 

But  in  \vrloh  v.  Kentucky  Miit.  Ben.  Foe.  (lRfl4)  16  Kv.  L.  Rep. 
STO,  it  was  hold  that,  although  the  member  of  a  benefit  society  was 
authorized  to  dispose  of  the  funds  by  will,  that  this  was  but  a  power 
of  appointment,  and  that  a  residuary  clause  disposing  of  the  tes- 
tator's "estate  not  otherwise  disposed  of"  could  not  be  considered  as 
an  exercise  of  the  power. 

And  in  Young  lien's  Mut.  Life  Asso.  t.  Harrison  (1890)  10  Ohio 
Dee.  Reprint  786,  where  a  member  of  a  benefit  association  designated 
his  mother  as  beneficiary,  his  will,  devising  all  moneys  that  might 
be  received  under  and  by  virtue  of  any  and  all  policies  of  insurance 
(hat  ho  liad  upon  his  life  to  be  invested  and  used  for  the  benefit  of 
his  wife  and  children,  was  held  no  execution  of  the  power  of  appoint- 
ment to  change  the  beneficiary,  it  appearing  that  there  was  other 
insurance  upon  which  the  will  could  operate. 

And  in  Arthur  v.  Odd  Fellows'  Beneficial  Akso.  (1876)  29  Ohio 
St.  557,  there  was  held  to  be  no  exercise  of  the  power  to  change  the 
order  of  the  beneficiaries  fixed  in  (he  by-laws  of  a  l)enefit  association, 
who  were  to  be  preferred  in  the  order  named,  unless  otherwise  di- 
rected prior  to  the  member's  death,  where  the  member  devised  and 
licfjueathed  his  "estate  and  property,  real,  peraonol.  and  mixed"  to 
his  children,  it  appearing  that  the  testator  was  seised  of  real  and 
personal  property,  which  passed  under  the  will,  and  that  its  wonls 
«ere  fully  satisfied  without  eonntruing  it  to  extend  to  the  benefit 
insutance.  Tlie  court  suid:  "When  the  mode  in  which  a  power  is 
to  be  execnted  is  not  defined,  it  may  be  executed  by  dcetl  or  will,  or 
simply  by  writing;  but  every  instrument  executing  a -power  sliould 
mention  the  estate  or  interest  disposed  of,  and  it  is  best,  but  not  in- 
dispensable in  all  cdiies,  to  declare  it  fo  be  made  in  the  exercise  o{ 
llie  power,  'In  the  case  of  wills  it  has  been  (cpeatedly  declared,  and 
is  now  the  settled  rule,  tiiat  in  resjK'ct  to  the  exei'utiou  of  a  power 
there  uiust  be  a  reference  to  the  subject  of  it,  or  to  the  power  itself, 
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nnlees  it  be  a  caae  in  which  the  will  would  be  inoperative  without 
^he  aid  of  the  power,  and  the  intention  to  execute  the  power  became 
clear  and  manifest.'  4  Kent,  Com.  334.  'If  the  will  foe  made  with- 
out any  reference  to  the  power,  it  operates  as  an  appointment  under 
the  power,  provided  it  cannot  haye  operation  without  the  power. 
The  intent  must  be  so  clear  that  no  oijier  reasonable  intent  can  be 
imputed  to  the  will ;  and  if  the  will  does  not  refer  to  a  power,  or  the 
iiubject  of  it,  and  if  the  words  of  a  will  may  be  satisfied  without 
irapposing  an  ifltention  to  execute  the  power,  then,  unless  the  intent 
to  execute  the  power  be  clearly  expressed,  it  is  no  execution  of  it. 
Id.  335,  There  is  no  reference  to  the  power,  or  the  subject  of  it,  in 
the  will  before  us;  nor  is  there  anything  in  the  case  indicating  that 
the  will  would  be  inoperative  without  the  aid  of  the  power.  On  the 
contrary,  the  testator  was  seised  of  both  real  and  personal  property, 
that  passed  under  the  provisions  of  the^will,  whereby  the  words  of 
the  will  were  fully  satisfied  without  supposing  an  intention  to  exe- 
cute the  power." 

And  in  Duvall  y.  Qoodson  (1880)  79  Ky.  234,  where  the  charter 
of  a  benefit  society  provided  that  if  a  member  should  leave  no  widow 
or  child  the  fund  should  go  according  to  liis  will,  it  was  held  that  a 
member  had  a  mere  power  of  appointment  in  case  he  left  neither 
wife  nor  child,  and  that,  he  having  no  personal  interest  in  the  fund, 
it  did  not  pass  under  a  will  disposing  of  all  of  hia  estate. 

And  in  Maryland  Mut.  Ben.  Asso.  v.  Clendinan  (1876)  44  Md.  ■ 
489,  22  Am.  Rep,  52,  the  jus  disponendi  given  by  the  charter  of  a 
benefit  association  was  held  a  mere  power,  and  a  will  which  did  not 
express  the  intention  to  exercise  the  power,  and  which  merely  made  a 
residuary  bequest,  was  held  not  a  valid  exercise  of  the  power,  it  not 
appearing  that  there  was  not  other  property  upon  which  it  might 
operate. 

In  Aveling  v.  Northwestern  Masonic  Aid  Asso.  (1888)  72  Mich. 
7,  1  L.R.A.  528,  40  N.  W,  38,  a  certificate  of  insurance  was  held  to 
pass  to  the  sole  and  general  devisee  under  the  words  "all  property  of 
which  I  shall  die  seised,"  where  it  appeared  that  tlie  testator  in- 
tended it  to  pass,  and  the  certificate  was  payable  on  the  death  of  the 
named  "to  his  devisee  or,  if  no  will,  to  the  heir  at  law."  The  court 
said :  "It  will  be  seen  by  the  will  that  the  plaintiff  is  the  sole  devisee 
of  all  the  property  of  the  decedent.  But  it  is  argued  that,  altliotigh 
he  is  the  solo  aiid  general  devisee,  the  testator  in  his  will  specifically 
named  most  of  the  property,  if -not  all  of  it,  bequeathed  to  plaintiff, 
and  made  no  mention  of  the  insurance,  thereby  showing  no  intent 
to  will  it  to  him,  as  the  words  'shall  die  seised'  would  not  include  the 
insurance,  as  he  did  not  die  seised  of  it;  that  such  insurance  would 
not  pass  to  his  aiiministrator,  nor  would  it  be  included  in  a  general 
devise  of  his  estate,  as  it  constituted  no  part  of  his  estate  at  the 
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time  of  hiB  death.  While,  technically  spenking,  the  decedent  may 
not  have  died  seised  of  this  insurance,  we  are  satisfied  thst  he  in- 
tended to  pass  his  insurance,  as  well  as  all  of  his  other  property,  to 
the  plaintiff."  J.  T.  W. 


[KNGLISH  COURT  OF  APPEAC] 

EAWLINGS  V.  GENEEAL  TRADING  COMPANY. 

[1921]   1  K.  B.  636. 

AufllonM  —  VaUditu  of  agi^eetnent  by  ttitendlng  —  bMdera  not  to  com' 
pete  in  htdding. 

An  agreemeiit  betvreen  intending  biddere  at  an  auction  sale  made  to 
keep  down  the  price,  that  tliey  will^not  bid  againat  each  other,  but  that 
only  one  sliall  bid,  and  that  the  goods  bought  by  him  shall  be  ahared  be- 
tween tben,  is  not  unenforceable  aa  being  against  public  policy,  even 
though  the  property  sold  belongs  to  the  public. 

ScruttoD,  L.  J.,  diaaenting. 

Ualton  V.  £inuaf  {1844J  1  Colly.  Ch.  Caa,  243,  63  Kng.  Reprint.  402, 
followed. 

Dictum  of  Gurney,  B.,  in  Levi  v.  Levi  (1833)  Q  Car.  t  P.  23S,  diaap- 
proved. 

Judgment  of  BhearmaD,  J.  [1020]  3  K.  B.  30,  [1020]  W.  N.  211,  3« 
Timea  L.  R.  640,  reveraed. 

(Etecember  20,  1920.) 

[636]  Appeal  from  the  judgment  of  Shearman,  X,  at  the 
trial  of  the  action  without  a  jury. 

The  plainlitT  waa  &  LondoD  merchant,  and  the  defendant  was 
a  Mr.  E.  H.  Bradley,  who  carried  on  business  in  Bennondsey 
under  the  .style  of  the  General  Trading  Company. 

On  June  12,  1919,  the  plaintiff  attended  at  a  sale  by  public 
auction  in  Dublin  of  surplus  property  l>elonging  to  the  Ministry 
of  Munitions  for  the  purpose  of  purchasing  certain  tin  shell 
oases,  included  in  the  catalogue,  for  which  he  had  a  market.  He 
was  uuder  the  impression  that  he  would  be  the  only  purchaser  of 
tins  from  England,  but  in  the  sale  room  he  saw  the  defendant, 
whom  he  knew  to  be  a  <lealer  in  tins  of  that  description.  The  de- 
fendant approached  him,  and  on  finding  that  the  plaintiff  was 
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going  to  bid  for  the  tins  proposetl  that  in  order  to  Bvoid  competi- 
tion one  of  them  should  bid.  This  was  agreed  to.  It  vas  ar- 
ranged that  the  defendant  should  bid  on  their  joint  act^oiint,  and 
that  whatever  he  purchased  should  be  divided  eqiiallv  between 
them,  each  paying  half  the  purchase  money.  In  piirsoance  of 
the  agreement  the  plaintiff  abstained  from  bidding,  and  the  tin^i 
were  knocked  down  to  the  defendant  for  the  price  of  342i.  Two 
days  later,  on  June  14,  the  plaintiff  wrote  to  the  defendant  anil 
offered  to  sell  him  his  share  of  the  profits  for  150Z.  To  that 
letter  the  defendant  .did  not  reply  until  June  37,  when  he  repu- 
diated the  a11i^;cd  agreement  and  maintained  that  he  had  pur- 
chased the  goods  on  his  own  account  alone. 

[637]  The  aetiim  was  brought  to  recover  one  moiety  of  the 
tins  purchased,  or  150^.,  the  value  of  the  said  moiety  over  and 
above  the  price  paid  for  it  at  the  auction,  and  alternatively  for- 
an  account  of  the  profits  realized  by  the  defendant  on  the  resale 
of  the  goods.  The  defendant  in  his  statement  of  defense  merely 
denied  that  he  had  entered  into  the  agreement  set  out  above,  and 
allied  that  he  purchased  th,e  tins  solely  for  his  own  account. 
Shearman,  J.,  however,  did  not  accept  the  defendant's  account, 
and  found  the  facta  as  above  set  out. 

Shearman,  J.,  held*  that,  at  any  rate  in  such  a  case  as  thi» 
where  the  goods  were  the  property  of  U»e  public,  it  was  against 
public  policy  that  people  should  combine  at  an  auction  to  pro^ 
cure  the  goods  to  be  sold  at  a  price  considerably  below  the  fair 
value,  with  the  necessary  result  that  the  public  were  defrauded. 
He  accordingly  held  that  the  contract  sued  on  was  unenforceable, 
and  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

McCali,  K.O.,  and  Walter  Stewart,  for  the  plaintiff.  An 
agreement  between  two  or  more  persons  not  to  bid  at  a  public 
auction  is  not  an  illegal  agreement.  It  is  perfectly  valid.  No 
one  is  defrauded  thereby.  An  agreement  between  two  persons 
that  one  only  shall  bid,  and  that  the  profits  shall  be  divided  be- 
tween th«n,  is  also  perfectly  valid.  Such  an  agreement  is  not 
against  public  policy,  which  has  been  compared  to  an  "unruly 
horse,  and  when  once  you  get  astride  it  you  never  know  where  it 
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will  carry  .voii."  Eichardsm  v.  Mellisk  (1S24)  2  Biiig,  229, 
252,  VMi  Eng.  Reprint,  294,  9  J.'  IJ.  Moore,  435,  1  Car.  &  P. 
241,  Ryan  &  M.  66,  t  L.  J.  C.  P.  265,  27  Revised  Rep.  60:1.  In 
Gallonv.  Emuss  (1844)  1  Colly.  Cb.  Cas.  243,  03  Eug.  Roprint, 
402,  Knight  Bruce,  V.C.,  held  an  agroeiiient  to  tlint  rffttct  to  be 
valid  and  enforceable  as  between  the  parties.  That  case  waa  fol- 
lowed in  In  re  Carew's  Estate  (1S58)  26  Bcav.  187,  53  Eug. 
Reprint,  869,  28  L.  J.  Ch.  N.  S.  21S,  4  Titr.  N.  S.  1290,  7 
Week.  Rep.  81,  and  Heier  v.  Mariijn  (1S67)  36  L.  J.  Ch.  X.  S. 
372,  373,  15  Week.  Rep.  390,  in  the  latter  of  which  casca  Lord 
Eomilly,  M.R.,  said  that  he  decided  in  In  re  Carew's  Estate, 
supra,  that  the  arrangement  in  that  case  was  not  ill^al ;  "that  the 
intending  buyers"  (of  real  estate)  "may  arrange  between  them- 
selves which  lots  they  will  bid  for  and  which  [638]  not,  and 
agree  not  to  compete  wit^-  each  other;  and  if  they  may  do  so  in 
that  case  I  think  also  they  may  take  money  for  abataining  to  com- 
pete aa  well  as  arrange  to  take  one  lot  against  another,"  The 
dictum  of  Gumey,  B.,  in  Levi  v.  Levi  (1833)  6  Car.  &  P.  239, 
340,  that  "if  a  knot  of  men  go  to  an  auction  upon  an  agreement 
among  themselves  of  the  kind  that  has  been  described," — ^that 
13,  for  a  "knock-out," — "th(^  are  guilty  of  an  indictable  offense, 
and  may  be  trind  for  a  conspiracy,"  was  disapproved  by  Parke, 
B.,  delivering  the  judgment  of  the  Privy  Council  in  Dooluhdata 
V.  Ramloll  (1850)  5  Moore,  Ind.  App.  109,  133,  18  Eng.  Re- 
print, 836,  who  said  that  it  was  a  mere  dictum  in  a  nisi  prins 
fase,  and  could  not  be  relied  on.  The  docti-ine  that  certain  kinds 
of  contracts  are  void  at  common  law  on  the  ground  of  public 
policy  should  not  be  extended.  In  re  Mirama  [1891]  1  Q.  B. 
~>'M,  595,  60  L.  J.  Q.  B.  N.  S.  397,  64  L.  T.  N.  S.  117,  39  Week. 
Rep.  464,  8  Morrell,  59;  1  Smith,  Lead.  Caa.  13tli  ed.  p.  436. 
The  remedy  of  a  seller  against  goods  being  sold  at  too  low  a  price 
is,  under  the  conditions  of  sale,  as  might  have  been  done  in  tlje 
present  case,  to  place  a  reserve  price  on  the  goods. 

Evon  if  tho  contract  as  between  the  plaintitf  and  the  defend- 
ant, that  the  plaintit!  should  not  bid  at  the  auction  and  that  the 
goods  should  be  divided  equally  between  them,  is  not  enforce- 
able, tho  defendant  has  received  goods  or  money  in  respect  there- 
of, and  the  plaintiff  can  recover  the  moiety  of  the  goods  or  the 
10  B.  R.  C. 
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money  as  haviiij;  l>een  received  to  hia  uee.  Bridfjer  v.  Ji>iio(tfje 
(1885)  L.  R.  15  Q.  B.  Div.  3li3,  54  L.  J.  Q.  B.  N.  S.  404,  r>3  L. 
T.  N.  S.  129,  33  Week.  Rep.  891,  49  J.  P.  735;  De  Mallos  v. 
Benjamin  (1894)  G3  L.  J.  Q.  B.  N.  S.  248,  10  Reports,  103,  70 
L.  T.  N.  S,  560,  42  Week.  Rep.  284. 

C.  Bray,  for  the  defendant.  It  is  admittotl  that  there  was  no 
illegal  combination  to  defraud.  But  the  effect  was  to  deprive  the 
vendors  of  the  fair  price  for  their  goods,  and  in  that  sense  to 
defraud  them,  and  the  agreement  is  therefore  against  puhlic 
policy  and  not  enforceable.  In  Gilbert  v.  Sykes  (1S12)  l(i  East,  ^ 
150,  156, 157,  104  Eng.  Reprint,  1045,  Lord  Ellenborongh  said ;  ' 
"Wherever  the  tolerating  of  any  species  of  contract  has  a  tend- 
ency to  produce  a  public  mischief  or  iDConrenience,  such  a  con- 
tract has  been  held  to  be  void."  The  principle  of  law  as  to  con- 
tracts being  void  as  against  [639]  public  policy  was  stated  by 
the  House  of  Lrards  in  Egerton  v.  Earl  Browvlow  (1S53)  4  H. 
L.  Cas.  1,  10  Eng.  Reprint,  359,  23  L.  J.  Oh.  N.  S.  348,  18  Jiir. 
71,  24  Eng.  Rnl.  Cas.  118.  Lord  Ljndhurst  said  {id.  160,  161) : 
"It  is  a  well-established  rule  of  law  that  a  condition  against  the 
public  good,  or  public  policy,  as  it  is  usually  called,  is  illc^l 
and  void.  .  .  -  Each  case  must  be  determined  according  to 
its  own  circumstances."  Lord  Truro  said  {id.  196) :  "Public 
policy,  in  relaticm  to  this  question,  is  that  principle  of  the  law 
which  holds  that  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public,  or  against  the  public  good, 
which  may  be  termed,  as  it  sometimes  has  been,  the  policy  of  the 
law,  or  public  policy  in  relation  to  the  administration  of  the  law," 
Lord  St.  I.,eonard8,  speaking  of  agreements  in  restraint  of  trade, 
said  (id.  238),  that  "the  common  law,  as  it  is  called,  has  adapted 
itself,  upon  grounds  of  public  policy,  to  a  totally  different  and 
limited  rule  that  would  giiide  us  at  this  day  .  .  .  because  a 
partial  restraint  .  .  .  ia  now  perfectly  legal."  Shearman,  J., 
applied  the  principlt'  laid  down  in  those  cases  to  the  present  case. 
It  13  not  necessary  in  this  ease  to  contend  that  every  agreement 
by  two  or  more  persons  not  to  bid  against  each  olhor  is  illegal. 
In  the  present  case  State  property  was  being  sold,  and  the  effect 
of  the  agreement  was  improperly  to  deprive  the  public  of  the  dif- 
ference between  the  price  realized  at  the  sale  and  the  fair  value 
10  B.  R.  C. 
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of  the  goods  for  tho  benefit  of  the  two  parties.  Sncb  an  agree- 
ment is  illegal  as  being  against  public  policy,  and  is  unenforce- 
able. That  is  especially  so  in  the  pit^jent  state  of  affairs,  because 
war  conditions  are  not  yet  at  an  end.  Like  agreements  in  re- 
straint of  trade,  tbc  application  of  the  rule  of  public  policy  may 
vary  when  circumstances  change.  On  tbe  facts  of  the  present 
case  the  agreement  is  unenforceable.  In  Gallon  v.  Emuea 
(1844)  1  Colly.  Oh.  Oas.  243,  63  Eng.  Reprint,  402,  the 
circumstances  were  quite  different.  There  two  landowners, 
whose  lands  adjoined  the  land  to  be  sold,  agreed  that,  in  con- 
sideration of  one  of  them  not  opposing  the  purchase  of  the  land 
by  the  other,  the  first-mentioned  one  should  have  the  right  of 
pre-emption  in  case  the  second  [640]  mentioned  <Hie  purchased 
the  land  and  subaequendy  resold  it  Each  of  those  adjoining 
landowners  had  an  interest  in  the  sale  of  the  land,  and  the  agree- 
ment was  not  against  public  policy.  Moreover,  counsel  for  tho 
defendants  declined  to  take  a  case  for  the  opinion  of  a  court  of 
law  as  to  the  legality  of  the  contract.  The  dictum  of  Gumey, 
B.,  in  Levi  v.  Levi  (1833)  6  Car.  &  P.  240,  strongly  supports 
the  judgment  of  Shearman,  J.,  and  the  only  disapproval  of  it  is 
in  the  dictum  of  Parlce,  B.,  in  Doolahdass  v.  Bantloll  (1850)  5 
Moore  Ind.  App.  133,  18  Eng.  Eeprint,  836,  This  agreement 
"has  a  tendency  to  produce  a  public  mischief  or  inconvenience" 
within  the  language  of  Lord  EUenboroiigh  in  Gilbert  v.  Sykes 
(1812)  16  East,  156,  157,  104  Eng.  Reprint,  1047,  14  Revised 
Eep.  327,  and  is  therefore  unonforocablc.  Ca^s  such  as  Bridger 
V.  Savage  (1885)  L.  R.  15  Q.  B.  Div.  303,  54  L.  J.  Q.  B.  N.  S. 
464,  53  L.  T.  N.  S.  129,  33  Week.  Rep.  891,  49  J.  P.  725,  have 
no  application  to  an  action  for  the  direct  enforcement,  not  of 
aome  collateral  contract,  but  of  the  contract  which  is  itself 
against  public  policy  and  therefore  unenforceable.  It  is  open  to 
the  court  to  refuse  to  enforce  the  contract  on  the  ground  of  ille- 
gality, though  the  point  is  not  pleaded.  North  Western  Salt  Co. 
V.  Electrolytic  Co.  [1914]  A.  C.  461,  7  B.  R.  C.  530,  83  L.  J. 
K.  B.  N.  S.  530,  110  L.  T.  N.  S.  S52,  30  Times  L.  R.  313,  5b 
Sol.  Jo.  338. 

[Benjamin  on  Sales,  5th  od.  p.  464,  citing  Fuller  v.  Abrahams 
10  B.  K.  C. 
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(1821)  6  J.  B.  Mooie,  316,  3  Brod.  &  B.  116,  129  Eng.  Reprint, 
1226,  23  Revised  Rep.  626,  was  also  referred  to.] 
McCall,  K.C.,  in  reply. 

Cur.  adv.  vuJt. 

Bankes,  L.J.,  read  the  following  judgment:  This  is  an  ap- 
peal from  a  judgment  of  Shearman,  J.,  who  held  that  an  agree- 
ment for  what  is  popularly  known  as  a  "knock-out"  at  an  auction 
was  against  public  polity  and  unenforceable. 

It  appears  to  me  that'  this  case  is  covered  in  principle  by  the 
decision  in  Gaiton  v.  Emvss,  1  Colly.  Ch.  Cas.  243,  63  Eng.  Re- 
print, 402,  decided  in  1844.  No  one  in  that  case  desired  to  con- 
test the  legality  of  the  contract,  and  Knight  Brnee,  V.C.,  held  tho 
contract  to  be  legal  and  founded  on  valuable  consideration.  In 
the  later  ease  rtf  Heffer  v.  Marlyn,  36  L.  J.  Ch.  N.  S.  372,  373, 
15  Week.  Rep.  380,  decided  in  1867,  the  facts  were  somewhat 
[641]  different,  but  the  Master  of  the  Rolls,  in  commenting  on 
Oalton  v.  Emvss,  supra,  and  a  previous  decision  of  hia  own  in 
tn  re  Carew's  Estate  (1858)  26  Beav.  187,  53  Eng.  Reprint, 
869,  28  L.  J.  Ch.  N.  S.  318,  4  Jur.  N.  S.  1290,  7  Week.  Rep.  81, 
says  this:  "The  question  is  whether  this  circumstance  invali- 
dates the  sale.  I  bad  to  consider  this  in  the  matter  of  In  n 
Carew'a  Estate,  supra,  and  I  came  to  the  conclusion  that  such  an 
arrangement  is  not  illegal;  that  the  intending  buyers  may  ar- 
range between  themselves  which  lots  they  will  bid  for  and  which 
not,  and  agree  not  to  compete  with  each  other ;  and  if  they  may 
do  so  in  that  case  I  think  also  they  may  take  money  for  abstain- 
ing to  compete  as  well  as  arrange  to  take  one  lot  against  another. 
This  also  was  considered  to  be  legal  by  Sir  J.  Knight  Bnice,  V. 
C,  in  Oalton  v.  Emvss.  I  am  of  opinion  that  I  must  follow 
these  cases."  So  far  as  I  am  aware  these  decisions  have  never 
been  questioned.  A  dictum  by  Oumey,  B.,  in  Levi  v.  Levi 
<1833)  6  Car.  &  P.  239,  at  nisi  prius,  to  the  efFect  l^at  an  agree- 
nient  by  several  not  to  hid  at  an  aucti<m  was  an  indictable  offense, 
■waa  expressly  disapproved  of  by  Parke,  B.,  when  delivering 
judgment  in  Dooluhdass  v.  RamloU  (1850)  5  Moore,  Ind.  App. 
133,  18  Eng.  Reprint,  845,  15  Jur.  260.  Having  regard  to  the 
state  of  tho  authorities  in  the  Chancery  Courts  for  over  sevefity 
1«  B.  R.  C. 
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yi'iii's,  I  do  not  think  that  it  was  open  to  the  leame^l  judge  to  take 
ilie  view  he  did,  Dor  do' I  think  that  this  court  should,  after  this 
lapse  of  time,  ovei-nile  those  authorities,  even  if  this  court  consid- 
ered that  they  were  wrong,  which  I  ani  far  fi-om  sngjresting  that 
thej,  were. 

If  there  was  any  conflict  between  the  rules  of  low  ami  the  rules 
of  equity  on  the  point  (which  I  do  not  consider  that  there  was), 
the  latter  must  prevail.  Judicature  Act  1873,  §  25,  subsec.  11. 
If  the  law  under  modern  conditions  requires  nlteration,  it  must, 
I  consider,  be  altered  by  tlie  Irfjgislatute,  and  for  this  reason  I 
refrain  from  expre.'ieing  my  own  opinion  iiimn  the  point. 
■  For  the  reason  I  have  given,  the  appeal  must  be  allowed,  with 
costs,  and  the  judgment  entered  for  the  defendant  set  aside  and 
judgment  entered  for  the  plaintiff,  with  costs,  for  an  account  of 
what  tins  the  defendant  has  sold  or  otherwise  [642]  disposed  of, 
and  at  what  price  or  for  what  consideration,  and  for  an  account 
of  what  tins  remain  in  the  defendant's  possession  and  under  his 
control;  and  for  an  order  that  half  of  any  tins  remaining  in  the 
defendant's  possession,  or  under  his  control  and  half  of  any 
profits  realized  by  a  disposal  of  any  of  the  tins  be  handed  over  to 
the  plaintiff, 

'  A  second  point  was  made  on  the  appellant's  behalf, — namely, 
that,  even  if  the  agreement  was  against  public  policy  and  unen- 
forceable, the  respondent  was  bound  to  account  for  what  he  had 
rweived  on  the  joint  account  Bridger  v,  tftira/je  (1885)  L.  R. 
15  Q.  B.  Div.  3G3,  54  L.  J.  Q.  B.  N.  S.  4fi4,  53  L.  T.  N.  S.  129, 
33  Week.  Rep,  891,  49  J.  P.  725,  was  cited  in  support  of  this 
contention.  It  is  not  necessary  to  decide  the  point.  It  is  suffi- 
cient to  point  out  the  vital  distinction  between  that  case  and  the 
present, — namely,  that  in  the  present  case  the  plaintiff  would  be 
seeking  toenforce  the  actual  contract  which  is  impeached,  where- 
as in  that  case  the  contract  sought  to  be  enforceil  was  held  to  be 
collateral  to  the  one  which  was  there  impeacheil.  See  also  Sharp 
V.  Taylor  (1848)  2  Phill,  Ch.  801,  816,  41  Eng.  Reprint,  1153; 
Farmer  v.  BvsseU  (1798)  1  Bos.  &  P.  2!>6,  126  Eng.  Reprint, 
!tl3;  Thomson  V.  TAom.wn  (1802)  7  Ves.  Jr.  470,473,  32  Eng. 
]teprint,  100,  6  Revised  Kep.  151 ;  and  Cohen  v.  KHMl  (1889) 
L.  R,  22  Q.  B.  Div.  6S0,  6.S3,  58  L.  J.  Q.  B.  N.  S.  241,  60  L. 
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T.  N.  S.  932,  37  Week.  Rep.  400,  53  J.  P.  469,  per  Maoisty,  J., 
where  this  distiiictiou  ia  referred  to. 

Scrutton,  L.J.,  read  the  following  judgment ;  S.  H.  Baw- 
lings  claims  from  one  Bradley,  who  carries  on  business  as  the 
General  Trading  Company,  half  the  goods  bought  by  Bradley  at 
an  auction  sale  in  Dublin  of  Goyernment  stores,  or  their  value. 
He  claims  it  under  an  agreement  between  himself  and  Brudley, 
that  if  Kawliuga  did  not  bid  against  Bradley  at  the  auction,  the 
two  should  share  the  purchases  by  Bradley.  Such  an  agreement 
is  the  simplest  form  of  a  transaction  which  with  more  parties, 
and  a  little  more  complication  in  bidding,  is  popularly  known  as 
a  "knock-out."  Shearman,  J.,  has  found  the  agreement  proved, 
disbelievLng  Bradley's  denial,  but  has  held  it  unenforceable  as 
against  public  policy,  at  any  rate  where  the  goods  aold  are  gov- 
emtnent  stores. 

[643]  The  question  is  whether  this  contract  yviW  be  enforced . 
by  the  courts,  and  it  may  be  unenforceable  though  it  is  neither 
criminal  nor  actionable.  The  position  of  contracts  in  restraint 
of  trade  has  been  so-  clearly  stated  by  Lord  Macnaghten  in  Nor- 
denfelt  v.  Maxim  NordenfeU  Co.  [1894]  A.  0.  535,  63  L.  J.  Ch. 
N.  S.  908,.ll  Reports,  1,  71  L.  T.  U.  S.  489,  6  Eng.  Rid.  Cas. 
413,  as  explained  and  amplified  by  Lord  Parker  in  Atlorneij- 
General  of  Australia  v.  Adelaide  Steamship  Co.  [1913]  A.  C, 
781,  793,  797,  109  L.  T.  N.  S.  258,  29  Times  L.  R.  743,  Ann. 
Cas.  1914A,  417,  and  with  the  concurrence  of  Lord  Sumner  in 
Herbert  Morris  v.  Saxelby  [1916]  1  A.  C.  688,  707,  708,  85  L. 
J.  Ch.  N.  S.  210,  114  L.  T.  N.  S.  618,  32  Timee  1.  R.  297,  60 
SoL  Jo.  805,  Ann.  Cas.  1916D,  637,  as  to  excuse  any  but  the 
briefest  restatement  Contracts  or  eombinations  in  restraint  of 
trade  are  neither  criminal  nor  actionable  at  common  law  unless 
they  can  be  made  out  to  be  conspiracies  to  attain  an  unlawful  end, 
or  a  lawful  end  by  unlawful  means;  and  it  is  not  unlawful  to 
combine  to  protect  your  own  trade  interests,  though  by  so  doing 
you  injure  another.  But  such  contracts  or  combinations,  though 
neither  criminal  nor  actionable,  may  be  unenforceable.  Of  the 
I/BW  I,ord3  who  held  that  the  combination  of  a  "ring"  in  Mogul 
Steamship  Co.  v.  McOregor  [1892]  A.  C.  25,  61  L.  J.  Q.  B.  N. 
i»  B.  n.  c. 
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S.  2».1,  fit!  L.  T.  N".  S.  1,  40  Week.  Rep.  337, 1  Asp.  Mar.  L.  Cas. 
120,  50  J.  P.  101,  gave  no  cause  of  action  to  the  shipowner  it 
drove  out  of  the  trade,  Lord  Halsbury,  L.C.  Id.  39 ;  Loni  Wat- 
son, Id.  42;  Lord  Bramwell,  Id.  4C;  Lord  Jlorris,  Id.  51,  and 
Lord  Hannen,  Id.  58,  all  aaid  that  the  agi'cenieut  to  combine  was 
unenforceable. 

It  is  not  therefore  neceasarj  to  find  that  the  agreenient  in  the 
present  case  is  either  criminal  or  actionable  at  the  suit  of  the 
vendors.  I  am  clearly  of  opinion  it  is  not.  The  question  ia 
whether  it  is  contrary  to  public  policy  as  in  restraint  of  trade, 
and  therefore  not  enforceable. 

Now,  as  explained  by  Lord  Parker  in  Herbert  Morris  v.  8ax- 
elhy,  supra,  two  tests  have  to  be  considered;  First,  Is  the  re- 
straint of  trade  imposed  by  the  contract  reasonable  in  the  inter- 
ests of  the  parties, — i.  e.,  does  it  afford  no  more  than  adequate 
protection  to  the  party  in  whose  favor  it  is  imposed  1  Secondly, 
'  Is  the  restraint  of  trade  reasonable  in  the  interests  [644]  of  the 
community  or  the  public?  If  it  is  reasonable  in  the  interest  of 
the  parties,  the  party  alleging  unenforceability  on  the  second 
ground  must  prove  it.  Now  in  this  case  the  plaintiff  was  by  the 
contract  restrained  from  bidding  at  the  auction.  As  between  the 
parties  I  see  nothing  unreasonable  in  this;  he  was  to  get  half  the 
goods  bought  at  a  price  which  would  be  lower  because  he  did  not 
bid,  and  might  therefore  well  be  restrained  from  bidding  and  so 
raising  the  price.  But  the  effect  on  the  public  or  the  community 
was  that  free  competition  at  auctions,  affording  a  ready  market 
for  realizing  goods,  was  restrained,  and  the  property  of  any  mem- 
ber of  the  public  selling  goods  might  be  sold  below  its  true  value. 
This  is  especially  true  where  the  goods  sold  were  those  of  the 
public  themselves,  by  the  State.  In  this  case  goods  bought  for 
342i.  have  apparently  been  resold  for  at  least  6421.,  a  profit  on 
expenditure  of  nearly  90  per  cent.  The  agreement,  if  carried 
out  or  enforced  by  injunction,  would  deprive  the  public  of  the 
.  advantage  of  free  competition  at  auctions.  I  cannot  think  the 
courts  would  enforce  by  injunction  an  agreement  not  to  bid  at  an 
auction. 

The  decisions  on  auctions,  with  one  exception,  thi-ow  very  little 
light  on  this  matter.    At  law,  at  a  sale  advertised  as  to  the  highest 
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bidder,  tbe  vendor  might  not  employ  a  "puffer"  to  bid  on  his  be- 
half. iTorlimer  v.  Bell  (1865)  L.  R  1  Ch.  10,  5  New  Beports, 
501,  35  L.  J.  Ch.  N.  S.  25,  11  Jur.  N.  S.  8&7,  13  L.  T.  N.  S. 
848,  14  WVek.  Rep.  68.  Thia  was  because  it  was  a  breach  of  his 
representation  tliat  the  higlicst  bidder  other  than  hiioself  wonld 
get  the  goods,  and  was  rested  on  fraud.  Attempts  by  vendors  to 
reopen  a  contract  of  sale  as  obtained  by  fraud,  where  the  pur- 
chaser had  agreed  with  someone  else  that  the  latter  should  not 
bid  against  him,  failed  because  there  was  nothing  fraudulent  or 
ill^al,  in  the  sense  of  criminal,  in  such  a  bargain.  In  re  Carew's 
Estate  (1858)  26  Beav.  187,  53  Eng.  Reprint,  869,  28  L.  J.  Ch. 
N.  S.  218,  4  Jur.  N.  8.  1290,  7  Week.  Kep.  81,  in  which  the  at- 
tempt to  attack  the  agreement  was  rested  on  fraud  on  the  author- 
ity of  a  passage  in  Sugden's  Vendors  and  Purchasers ;  Heffer  v. 
MaHtfn  (1867)  36  I.  J.  Ch,  N.  S.  372,  15  Week.  Rep.  390. 
These  were  cases  between  vendor  and  purchaser,  where  the  con- 
tract between  tliem  was  unaffected  unless  the  purchaser  had  ob- 
tained it  by  fraud  [645]  on  the  vendor.  In  Oalton  v.  Emuss 
(1844)  1  Colly.  Ch.  Cas.  243,  63  Eng.  Reprint,  402,  however, 
■  the  court  of  equity  did  enforce  an  agreement  between  owners  of 
□ciphering  landed  estates  not  to  bid  at  fm  auction  for  land,  on 
the  terms  that  one  should  have  a  right  of  pre-empj^n  over  the 
lands  of  the  other.  This  latter  right  was  enforced  by  specific  per- 
formance. It  is  to  be  noted  that  the  parties  were  offered  an 
argument  in  the  courts  of  law  on  the  legality  of  such  a  contract, 
and  refused,  so  it  was  taken  there  was  no  authority  against  tiie 
legality  of  the  contract ;  and  the  point  of  restraint  of  trade  was 
not  allied.  This  may  turn  on  the  relations  of  neighboring  land- 
owners, and  does  not  seem  to  me  to  apply  to  sales  of  gootls ;  any- 
how the  question  of  law  was  not  argued,  and  I  cannot  regard  it 
as  a  decision  binding  me  to  hold  that  the  contract  in  this  case  is 
not  in  restraint  of  trade  as  injurious  to  the  interests  of  the  pub- 
lic. 

It  is  true  that  the  point  of  ill^ality  of  the  contract  was  not 
pleaded;  the  defcndnnt  only  said  there  was  no  such  contract. 
.\oHh  Western  Salt  Co.  v.  Elecfrolytic  Co.  [1914]  A.  C.  4C1, 
7  R  R.  C.  530,  83  L.  J.  K.  B.  N.  S.  530,  110  L.  T.  N.  S.  852, 
30  Times  L.  R.  313,  58  Sol.  Jo.  338,  in  which  I  was  the  trial 
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judge,  decides  clearly  two  points;  Jirst,  that  where  iUogality  by 
reetraiat  of  trade  is  not  pleaded,  aod  the  qiiestioD  whether  the  re- 
straint be  unreasonable  in  the  interests  of  the  public  may  depend 
on  a  number  of  circumstances  not  pleaded  or  proved,  the  court 
itself  shonld  not  take  the  point,  as  tlie  plaintiff  has  had  no  oppor- 
tunity of  producing  ihe  necessary  evidence.  This  is  especially 
true  in  trade  agreements  fixing  prices,  where  the  numerous  con- 
siderations pointed  out  by  Lord  Haldano,  L.C.,  Id.  469,  470, 
have  to  bo  weighed.  In  tlie  case  in  question  the  Court  of  Appeal 
had  derived  most  of  their  material  for  unenforceability  from  a 
collateral  agreement  not  the  one  sued  ou.  But,  secondly,  the 
judgments  of  the  court  make  it  clear  that  where  all  the  facts  are 
before  the  court,  aiifl  it  can  see  clearly  that  it  is  contrary  to  public 
policy  to  eufoi-ce  the  agreement,  the  court  should  act,  though  the 
pleadings  do  not  raise  the  point.  The  result  may  be  to  leave  un- 
fair and  ill-gotten  gains  in  the  hands  of  one  of  the  parties,  but 
that  [646]  is  a  frequent  consequence  of  entering  into  unenforce- 
able agreements. 

In  this  case  I  am  satisfied  that  all  the  relevant  materials  are 
before  the  court,  and  on  them  I  am  of  opinion  that  tlio  contract 
sought  to  be  enforced  is  against  the  public  interests.  There  is  in 
this  case  no  account  stated  which  would  allow  the  action  to  be 
brought,  though  the  executed  consideration  was  unenforceable  if 
executory,  as  was  the  case  in  Evans  £  Co.  v.  Heathcote  [1918} 
1  K,  B.  418,  431,  87  L.  J.  K.  B.  N.  S.  593, 118  L.  T.  N.  S.  556, 
34  Times  L.  R.  247;  Bishop  v.  Kiichin  (1868)  38  L.  J.  Q.  B. 
N.  S.  20,  did  decide  that  after  consideration  executed  a  contract 
in  restraint  of  trade  could  be  enforced,  but  that  case  was  so 
doubted  in  Evans  £  Co.  v.  Heathcote  [1918]  1  K.  B.  427,  428, 
431,  437,  that  I  cannot  follow  it,  and  think  it  was  wrongly  de- 
cided. 

It  was,  however,  suggested  by  the  court  that  this  might  be  one 
of  the  eases  where  B.has  received  on  behalf  of  0  money  from  A 
\inder  a  contract  which  is  illegal  or  void,  but  cannot  successfully 
object  to  pay  it  to  C  on  the  ground  of  such  illegality.  Examples 
of  such  eases  are  Temni  v.  EUioit  (1797)  1  Bos.  &  P.  3,  126 
Eng.  lirprint,  744,  4  Revised  Rep.  526;  Farmer  v.  BusseU 
(1798)    1   lios.  &  P.  296,   126  Eng.   Reprint,  913;  Sharp  v. 
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Taylor  (1848)  2  Phill.  Ch.  801,  41  Eng.  Keprint,  1153,  and  De 
Maths  V.  Benjamin  (1894)  63  L.  J.  Q.  B.  N.  S.  248,  10  Re- 
ports, 103,  70  L.  T.  N.  S.  560,  42  Week.  Rep.  284.  But  in  all 
these  cases  there  was  no  illegality  between  plaintifF  and  defend- 
ant; the  defendant  was  saying  the  money  had  come  to  him  as  the 
proceeds  of  an  illegal  contract,  and  therefore  one  of  the  parties 
to  the  illegal  contract  could  not  claim  it  from  him,  though  the 
other  party  did  not  object  to  its  being  paid  over.  The  case  ap- 
pears quite  different  where  the  unenforceability  is  in  the  direct 
contract  between  the  plaintiff  and  defendant,  not  in  a  collateral 
contract  under  which  the  defciidant  has  received  the  money. 
This  is  the  distinction  taken  by  Sir  William  Grant,  M.R.,  in 
Thommt  V.  Thomson  (1802)  7  Ves.  Jr.  470,  32  Eng.  Reprint, 
190,  6  Revised  Rep.  151:  "You  have  no  claim  to  this  money 
except  through  the  medium  of  an  illt^al"  (nnenforceable) 
"agreement  .  .  .  and  it  ia  impossible  for  the  court  to  enfoice 
it."  See  also  Pollock  on  (.'ontracts,  8th  ed.  p.  398.  Here  if,  bb 
I  have  jicid,  the  contract  is  unenforceable  as  in  restraint  of 
[647J  trade,  the  plaintiff  is  trying  to  enforce  it  in  asking  for  the 
goods  due  to  him  under  it.  It  is  true  the  ilcfendaut  does  not 
plead  illegality  but  denies  the  contract,  but,  this  being  found 
against  him,  if  the  couit  is  satisfied  that  the  contract  is  unen- 
forceable as  in  restraint  of  trade,  the  court  itself  is  bound  to  take 
the  point,  and  not  to  enforce  a  contract  contrary  to  public  policy. 

For  these  reasMis,  I  think  the  judgment  of  Shearman,  J., 
should  be  affirmed  and  the  apiM-al  dismissed,  with  costs.  1  can- 
not believe  that,  if  the  parties  to  an  agreement  for  a  knock-out 
came  to  the  court  for  an  injunction  to  restrain  one  of  their  mem-  " 
hers  from  bidding  at  the  auction  contrary  to  his  agreement,  the 
court  would  grant  the  injunction.  The  court  would  refuse  it,  in 
my  view,  because  the  agreement  was  contrary  to  public  policy,  as 
a  restraint  of  trade  contrary  to  the  interests  of  the  public.  Nor 
would  the  court  take  an  account  of  the  profits  resulting  from  a 
knock-out  for  the  same  reason. 

I  only  desire  to  add  that  in  saying  these  agreements  are  not 
criminal  or  actionable,  I  do  not  refer  to  any  cases  in  which  in- 
tending purchasers  are  induced  not  to  bid  by  threats  of  violence 
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Atkin,  L.J.,  read  the  following  judgment:  The  learned  judge 
has  held  that  the  agreement  made  between  tlie  partieSj  as  stated 
by  the  plaintiff  whose  evidence  was  accepted  by  him,  is  void  aa 
being  against  public  policy.  The  ground  is  stated  in  the  report 
in  the  Law  Reports  as  follows  [1920]  3  K.  B.,  35:  "I  am  of 
opinion  that,  at  any  rate  in  such  a  case  as  this  where  the  goods 
sold  are  the  property  of  the  public,  it  is  against  public  policy  that 
people  should  combine  at  an  auction  to  proewre  the  goods  to  be 
sold  at  a  price  considerably  below  the  fair  value,  with  the  neces- 
sary result  that  the  public  are  defrauded."  The  only  evidence  as 
to  the  price  eventually  obtained  being  below  the  fair  value  ap- 
pears to  be'  the  fact  that  the  plaintiff  offered  to  sell  to  lie  de- 
fendant, who  had  bought  the-goods  in  very  1ai^  quantities  for 
3427.,  his  half  share  of  the  net  profit  in  the  disposal  of  them  iar 
1501., — a  total  proEt  which  would  [648]  amount,  in  commercial 
computation,  to  something  less  than  50  per  cent.  I  am  quite  un- 
able to  sec  any  evidence  of  any  such  combination  as  is  9U^;ested. 
T'nder  the  conditions  of  sale  the  auctioneer  had  power  to  fix  a  re- 
serve price.  Whether  there  was  a  reserve  price  for  these  goods  is 
not  proved.  In  any  case  there  is  no  evidence  that  the  price  was 
not  satisfactory  to  the  seller  or  to  the  auctioneer.  But  assume 
that  the  goods  had  to  be  sold  to  the  highest  bidder,  would  it  have 
been  illegal  for  either  plaintiff  or  defendant  to  absent  himself 
from  the  auction,  or,  being  there,  to  refrain  from  bidding!  And 
if  not,  would  it  have  been  illegal  for  both  to  have  agreed  to  absent 
thcihselves  or  refrain  from  bidding?  The  result  would  presum- 
ably have  been  still  worse  for  the  seller,  for  the  prices  would  uot 
have  been  raised  to  the  level  of  the  defendant's  bids..  I  see  no 
principle  upon  which  sales  by  auction  differ  from  an  offer  of  sale 
by  tender  or  indeed  by  private  treaty,  except  that  at  an  auction 
without  reserve  the  goods  are  offered  to  the  purchaser  who  there 
and  then  offers  the  highest  price.  Why  it  should  be  illegal  for 
two  possible  competitors  to  agree  to  a  joint  ad^'enture  in  the  pur- 
chase of  an  article  offered  for  sale  in  any  of  the  ways  I  have  men- 
tioned I  cannot  discern.  If,  of  course,  there  is  any  combination 
to  make  misrepresentations,  express  or  implied,  with  intent  to  de- 
ceive the  seller,  which  are  proved  to  have  deceived  the  seller,  the 
seller  will  presumably  have  his  remedy,  and  the  agreement  so  to 
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deceive  will  be  illegal  and  unenforceable;  but  I  can  see  no  evi- 
dence of  Hiich  an  agi-eement  in  the  present  case.  The  only  su^;ee- 
tion  made  was  that  the  plaintiff  said  in  evidence:  "I  bid  against 
the  Irish  biiyera  to  show  strength."  There  is  no  evidence  that  this 
was  done  in  pursuance  of  the  agreement  between  the  parties,  and 
with  no  other  evidence  it  appears  to  me  to  fall  far  short  of  evi- 
dence of  an  agreement  to  defraud.  The  learned  judge  relies  for 
authority  on  a  nisi  priua  report  (in  1833)  of  a  passage  in  the 
Bumming  up  of  Gumey,  B,,  to  a  jury  in  Levi  v.  Levi  (1833)  C 
Car.  &  F.  239,  240.  The  action  was  for  slander  in  saying  of 
the  plaintiff:  "You  are  a  common  thief,  and  I  can  prove  you 
one."  It  is  not  stated  whether  there  was  a  plea  of  [649]  justifi- 
cation. The  report  states  that  frcHu  the  cross-examination 
of  the  plaintiff's  witnesses  it  appeared  that  certain  brokers  at- 
tending auction  sales  took  part  in  what  was  then  and  is  itow 
called  a  "knock-out."  The  report  does  not  state  that  the  plain- 
tiff was  such  a  broker.  The  report  proceeds  to  give  as  an  ex- 
tract from  the  summing  up  the  following  sentence:  "Owners  of 
goods  have  a  right  to  expect  at  an  auction  that  there  will  be  an 
oi>en  competition  from  the  public ;  and  if  a  knot  of  men  go  to  an 
auction  upon  an  agreement  among  themselves  of  the  kind  that 
has  been  described,  they  are  guilty  of  an  indictable  offense,  and 
may  be  tried  for  a  conspiracy  ;'i  and  then  states  that  the  judge 
"left  it  to  the  jury  to  say  whether  the  defendant  by  the  words  he 
spoke  meant  to  Jinpute  felony  to  the  plaintiff?  Verdict  for  tho 
defendant."  If,  as  must  be  assumed,  the  only  issue  between  the 
parties  was  that  left  to  the  jury,  the  remark  was^  mere  dictum, 
and  unless  the  practice  was  brought  home  to  the  plaintiff  would 
be  irrelevant  even  to  damages.  The  learned  judge  states  that  it 
met  with  the  approval  of  Sir,  K.  S.  Wright,  afterwards  Wright, 
J.  The  passage  in  Wright  on  Criminal  Conspiracies,  ed.  1873, 
p.  34,  is  as  follows:  "A  case  (1833,  Levi)  in  which  a  Tinock-out* 
at  an  auction  was  held  indictable,  may  be  thought  to  have  gone  to 
the  farthest  extent  which  is  compatible  with  the  application  of 
any  principle.  It  may  bo  explained  on  the  ground  that,  had  the 
auctioneer  known  of  the  combination,  he  woidd  not  have  knocked 
down  the  goods  to  any  of  tlie  persons  concerned  in  it;  that  his  con- 
sent to  the  transfer  of  property  was  obtained  by  a  false  appear- 
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anc©  of  eom petition."  So  tepid  an  approval,  if  approval  if  be, 
<toc3  not  appear  s\ifiicieut  to  infnae  waniith  into  a  dictum  already 
killed  in  ISSO  bv  Parko,  B.,  in  tlelivcring  tlie  jmlf^aeiit  of  tUc 
Privy  Council  in  Doolubdass  v.  Itamloll,  5  iloore,  Ind.  App. 
133,  18  Eii{?.  Itcpri;it,  845. 

Tliore  remains  the  question  whether  the  contract  i»  void  ns 
hcing  in  restraint  of  trade,  a  question  not  raised  upon  the  plend- 
in^,  or  as  far  as  I  can  see,  at  the  trial.  The  principlew  appli- 
calile  to  ench  a  set  of  circumstances  are  laid  down  liy  the  House  of 
Lords  in  -Yor(A  M'esiem  Sail  Co.  v.  Elerlroli/lic  [650]  Co. 
I  l!il4]  A.  C  461,  7  B,  K.  C.  oSO.  83  L.  J.  K.  li.  ^'.  H.  530, 
110  L.  T.  N.  S.  852,  30  Times  T-  P.  313,  58  Sol.  Jo.  338. 
There  the  plaintiffs  sued  upon  an  aj^rceiueut  which  involve*!  an 
obligation  iqion  the  parties  not  to  sell  salt  except  at  agreed  prices 
and  in  agreed  quantities.  The  defense  of  restraint  of  trade  was 
not  pleaded,  and  the  trial  judge  had  refused  to  allow  it  to  be 
raiseil  hy  anieiidnicnt  at  the  Irinl.  The  C'ourt  of  Appeal  hy  a 
majority  pitve  etfeet  to  their  view  that  the  coiitniet  was  in  re- 
atraint  of  trade.  On  appetd  the  House  of  Lords  reversed  this 
decision.  I  will  cite  two  passages.  J/3n\  Ilaldane,  L.(.'.,  said  ()(/. 
470) :  "My  Lords,  the  law  as  to  eontracls  in  rc>fraint  of  trade 
is  not  doiditful.  In  order  to  l>e  valid  a  clause  imposing  a  re- 
straint must  be  reasonable,  and  lie  who  says  that  the  restraint  is 
so  must  make  it  out.  lint  he  will  diseharge  this  bniulen  if  he  can 
point  to  other  parts  of  the  contract  which  show  the  reasonable- 
ness of  the  restraining  clause.  If  the  contract  read  as  a  whole 
appears  on  the  face  of  it  not  to  be  unreasonable  in  the  inteix^st 
either  of  the  parties  or  of  the  piiblic,  that  is  enough,  and  the  tjucs- 
tion  is  not  one  of  evidence.  Evidence  may,  indeed,  he  ^iven  as 
to  the  character  of  the  business  and  the  circnrastauces.  But  it 
eaiinot  be  given  on  the  question  of  the  reasonableness  of  what  ap- 
pears on  the  face  of  the  document  when  construed  in  the  light  of 
the  circumstances  as  to  which  evi<lence  i^;  admissible.  The  ques- 
tion is  one  of  law  for  the  conrt,  and  is  not  an  issue  of  fact.  My 
Lords,  when  the  controvei-sy  is  as  to  the  validity  of  an  agreement, 
say  for  service,  by  which  someone  who  has  little  opportunity  of 
choice  has  precluded  himself  from  earning  his  living  by  the  ex- 
ei-cise  of  his  calling  after  the  period  of  service  is  over,  tie  law 
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lotka  jealously  at  the  bargain;  but  wbea  the  question  is  one  of 
the  validity  of  a  commencial  agreement  for  regulating  their  trade 
relations,  entered  into  between  two  tinns  or  companie.s,  the  law 
adepts  a  somewhat  different  attitude, — it  slill  looks  carefully  to 
the  interest  of  the  public,  but  it  regards  the  parties  as  tlie  boat 
'  judges  of  what  is  reasoDablc  aa  between  theinselTes."'  Lord  Hal- 
dnnc  quotes  {id.  472,  473).  Lord  Parker  in  Atloineij-Oeneral  of 
Amtndia  v.  Adelaide  Steamship  Co.  [1913]  A.  C.  'ifC,  Ann. 
('jis.  1914A,  417,  as  saying  that  it  is  "clear  that  the  onus 
[651]  of  showing  that  any  contract  is  calculated  to  produce  a 
monopoly  or  enhance  prices  to  an  unreasonable  extent  will  lie  on 
the  i>arty  alleging  it,  and  that  if  once  the  court  is  satislied  that 
the  restraint  ia  reasonable  as  between  the  parties  this  onus  will  be 
no  light  one."  Then  Lord  Ilaldane  goes  on:  "^^y  Lords,  I  de- 
sire to  adopt  this  proposition- as  applicable  to  the  question  before 
ua.  For  the  reasons  I  have  given,  I  do  not  think  that,  consist- 
enlly  with  the  principle  so  expressed,  a  court  of  justice  is  at  lib- 
erty to  infer  from  the  terms  of  the  contract  in  controversy  that  it 
ia  directed  to  establishing  either  a  pernicious  monopoly  or  astate 
of  things  injurious  to  the  public"  Lord  Moulton,  in  dealing 
with  the  defense  of  restraint  of  trade  as  being  contrary  to  public 
policy,  said  (  [1914]  A.  C.  470,  7  B.  E.  C.  530) :  '-This  reasoning 
would  he  sound  in  the  case  of  a  properly  constituted  action,  where 
the  defense  of  illegality  is  duly  raised  on  the  pleadings.  The 
court  would  then  be  entitletl  to  assume  that  it  bad  before  it,  in 
evidence,  all  the  relevant  surrounding  circumstances.  If  any 
be  missing  it  is  the  plaintiff's  own  fault,  and  he  must  take  the 
consequences.  In  such  a  case  the  l^al  motto,  De  iton.  apparenti- 
bu)t  et  de  ncn  exixtentHfua  eadem  est  ratio,  is  rightly  applied, 
liut  it  is  not  so  where  the  issue  is  not  raised  on  the  plentlings. 
The  plaintiffs  have  received  no  notice  that  the  point  will  be 
i-aii^d,  and  are  presumably  not  prepared  with  the  necessary  evi- 
dence. Even  if  they  are  in  a  position  to  call  the  evidence,  they 
are  not  at  liberty  to  do  so,  because  they  are  only  entitled  to  call 
evidence  on  the  issues  raised  by  the  pleadings.  Th<>  facta  before 
the  court  at  the  end  of  the  case  are,  therefore,  only  a  casual  selec- 
tion from  the  surrounding  circumstances,  and  the  court  lias  no 
longer  the  right  to  treat  them  as  properly  an<l  fully  representing 
JO  B.  R.  C.  ... 
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thcee  surrounding  circumatances  so  as  to  justify  ite  pronouncing 
on  their  true  effect  upon  the  contract.  It  may  be  shortly  put  as 
follows :  If  the  omtract  and  its  setting  be  fully  before  the  court  it 
must  pronounce  on  the  legality  of  the  tranaactioa.  But  it  may 
not  do  80  if  the  contract  be  not  ex  facie  illegal,  and  it  haa  before  it 
only  a  part  of  the  setting,  which  it  ie  not  entitled  to  take,  as 
against  the  plaintiffs,  [653]  as  fairly  represcoting  the  whole 
setting."  I  can  see  no  reason  for  saying  that  this  contract  is  ex 
facie  illegal.  It  would  probably  be  sufficient  to  say  that  for  near- 
ly a  century  courts  of  equity  have  held  similar  agreements  legal 
and  enforceable  by  suit  for  specific  performance.  But  apart 
from  decided  cases,  as  between  the  parties  it  appears  to  be  plain- 
ly reasonable,  and  if  the  defendant  wished  to  establish  that  the 
public  intereats  suffered  he  should  have  so  pleaded  ao  aa  to  give 
the  plaintiff  notice.  If  I  may  adopt  tte  language  of  Lord  Sum- 
ner in  the  case  above  cited  ([1914]  A.  C.  481,  7  B.  R.  C.  530)  : 
"I  should  require  to  know  much  more  of  the  conditions  of  the 
trade  and  of  the  effect  of  such  arrangem^its  as  these  before  I 
could  profitably  express  any  opinion  on  the  practical  rights  and 
wrongs  of  the  sale  of"  these  tins. 

Whether,  if  the  agreement  not  to  bid  were  void  as  being- in  re- 
straint of  trade,  the  defendant  could  nevertheless,  when  the 
agreement  is  executed,  hold  for  his  own  use  the  goods  which  un- 
doubtedly he  bought  on  joint  account,  and  whether  it  could  be 
eaid  that  there  was  no  severable  legal  relation  between  Uie  par- 
ties, is  a  question  that,  on  my  view,  it  becomes  unnecessary  to 
discuss.  I  content  myself  with  saying  that  the  contrary  view  can 
be  plausibly  argued. 

I  think  that  the  appeal  should  be  allowed.    * 

Appeal  allowed. 

Solicitors  for  plaintiff:    Bolton,  Jobson,  &  Yate-Lee. 
Solicitor  for  defendant    0.  S.  Crawshay. 

Note. — Validity  and  effect  of  agreements  not  to  bid  at  aucticms. 

Attention  is  called  to  the  fact  that  this  note  is  confined  to  agree- 
ments not  to  bid  at  ordinary  auctions. 

The  great  majorih-  of  cases  in  which  the  validity  of  a 
10  B.  R.  C. 
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not  to  bid  have  arisen  have  been  cases  involting  judicial  sales,  and 
these  are  exhaustively  covered  in  other  annotations,  to  which  the 
user  is  referred  for  general  principles. 

The  question  of  validity  of  agreement  to  purchase  property  at  ju- 
dicial sale  for  joint  benefit  is  covered  in  the  annotation  to  Coal  <£  C. 
R.  Co.  v.  Marple,  38  L.R.A.(X.S.)  719. 

And  as  to  suppression  of  competition  at  execution  or  other  judi- 
cial pales,  sec  annotation  to  Bwis  v-  Branch,  42  L.R.A.(N.S.)  1198, 

And  generally  aa  to  effect  of  preventing  or  checking  bids  upon  the   ' 
validity  of  sales  at  auction,  see  annotation  to  Berndon  v.  Gibson,  20 
L.R.A.  545. 

It  will  be  observed  that  in  the  reported  case  (Bawlinos  v.  Gen- 
eral Tradino  Co.  ante,  278)  an  agreement  between  several  intending 
bidders  at  an  auction  sale,  made  to  keep  down  the  price,  that  tbey 
would  not  bid  against  each  other,  but  that  only  one  should  hid  and 
that  the  goods  bought  by  him  should  be  shared  between  them,  was  not 
against  public  policy  and  unenforceable,  even  though  the  property 
sold  belonged  to  the  public.  Scnitton,  L.J.,  dissented  and  a  contrary 
decision  had  been  reached  by  the  lower  court. 

In  Oalton  v.  Emuas  (1844)  1  Colly.  Ch.  Cas.  241,  63  Eng.  Reprint, ' 
402,  which  was  relied  upon  in  the  reported  case  (Rawlinqs  v.  Qbn- 
KttAL  Trading  Co.)  it  was  held  that  an  agreement  between  owners  of 
property  adjoining  land  to  be  sold  at  auction,  that  one  should  not 
bid  while  the  other  was  a  competitor,  was  not  illegal,  and  that  it  con- 
stitsted  a  good  consideration  for  a  contract  providing  for  a  right  of 
pre-emption  to  the  one  refraining  to  bid. 

And  the  decision  in  the  Oalton  Cane  was  relied  upon  in  Canadian 
P.  R.  Co.  V.  Grand  Trunl-  R.  Co.  (1907)  14  Ont.  L.  Rep.  41,  where 
an  agreement  between  two  railroads  desiring  certain  land,  that  one 
would  not  bid  against  the  other,  and  that  the  latter  upon  receiving  a 
conveyance  should  divide  the  land  equally  with  the  company  which 
had  refrained  from  bidding,  was  held  not  illegal. 

And  in  7/e#er  v,  Jdartyn  (1867)  36  L.  J.  Ch.  N.  S.  373, 15  Week. 
Rep.  390,  an  agreement  by  a  prospective  pnrrhaser  at  an  auction  sale 
to  pay  another  prospective  purchaser  a  certain  sum  not  to  bid  was 
held  not  to  invalidate  the  sale,  although  by  reason  of  such  agreement 
the  property  was  sold  at  the  auction  for  about  half  its  value.  The 
court  stated  that  the  remedy  in  such  a  case  was  in  flxing  the  reserved 
bidding  high  enough  so  that  the  real  value  would  be  obtained. 

And  the  court  in  Piatt  v.  Oliver  (1837)  1  McLean,  295,  Fed.  Cas. 
Xo.  11,114,  was  of  the  opinion  that  an  agreement  between  two  com- 
panies desirous  of  purchasing  government  land  at  auctioa  not  to  bid 
against  each  other,  and  that  land  purchased  at  the  sale  should  be  for 
the  joint  benefit  of  the  companies,  would  be  valid,  but  it  was  unnec- 
essary for  them  to  decide  this  point. 
10  B.  R.  C. 
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And  it  has  been  held  that  an  agreement  between  prospective  biclderB 
nt  «ii  auction  sale  of  town  lots,  that  one  should  bid  for  the  ijencfit 
<if  both  for  a  certain  lot,  and  that  it  should  be  divided  between  them, 
is  valid.  Jones  v.  FvJcrod  (1851)  5  Tes.  511,  55  Am.  Dee.  743. 
The  court  said:  "The  law  docs  not  require  that  all  who  attend  at  ■ 
jmblic  auctions  should  compete  for  all  or  any  of  the  articles  exposed 
to  sale.  Were  this  the  case  bidders  might  be  subjecteil  to  the  most 
niinouB  sacrifices  to  promote  the  intoreflts  of  the  vendors,  Tlicy  miiy 
'  abstain  from  action,  if  it  be  their  pleasure  or  conduce  to  their  advan- 
tage. But  siiould  they  act  they  eanitot  be  required  to  purchase  in 
any  other  mode  or  on  any  other  terms  than  may  be  advantageous  to 
ihcir  own  interests.  They  cannot  be  permitted  to  enter  into  com- 
binations to  stifle  conipetitiou  with  the  design  of  purchasing  prop- 
cry  at  Ipss  than  its  fair  value,  but  they  may  unite  in  any  such  num- 
Ijcr  as  may  be  necessary  to  make  the  purchase  advantageous  to  them- 
'  selves,  provided  this  junction  of  interests  be  without  any  'dishonest 
motives'  or  injurious  consequences.  It  is  difficult  to  determine  from 
the  adjudications  what  is  meant  by  fair  competition;  but  it  woulil 
seem  that  it  may  be  defined  to  be  such  'as  arises  from  the  interests  of 
the  bidders,"  without  restraint  or  check  from  any  fraudulent  confed- 
eracies, tricks,  or  artifices  to  promote  that  interest  at  the  expense  and 
injury  of  tJie  vendor  or  others  interested  in  the  property.  The  compe- 
tition must,  at  least,  depend  entirely  upon  the  interest  of  tlie  bidders; 
and  while  the  rights  of  tJie  vendor  are  to  be  guarded,  yet  the  vendees 
have  the  light  to  consult  and  promote  their  own  interests,  bnt  witli- 
out  resort  to  any  fraudulent  artifice  for  that  pur|K)pe,  The  facts  set 
forth  in  the  petition  show  no  frauduleut  combination  or  artifice  to 
stifle  fair  competition,  to  the  injury  of  the  vendor,  or  to  secure  the  lot 
at  less  than  its  value.  The  entire  lot  was  exposed  for  sale.  The 
vonilor  hatf  a  right  to  sell  the  lot  in  one  body  or  in  as  many  subdivi- 
sions as  might  be  deemed  advantageous  to  her  iuteresta,  or  she  could 
at  pleasure  have  withdrawn  the  lot  from  sale  altogether.  But  no  such 
option  was  in  the  power  of  the  purchasers.  Xeither  of  them  desired 
to  own  the  whole  of  the  property,  but  they  had  not  tlie  privilege  of 
each  bidding  for  a  separate  portion.  Their  mutual  interests  and 
[•enefit  could  be  promoted  only  by  bidding  jointly,  or  by  one  bidding 
for  their  joint  benefit  with  an  agreement  for  a  subsequent  division,  eo 
as  to  appropriate  to  each  that  ]>ortion  whicJi  was  the  object  of  his 
uniting  in  the  purchase  or  bidding  at  all.  This  agreement  was  not 
dishonest  in  its  motive  or  injurious  in  its  consequence.  There  vras  no 
attempt  to  stifle  competition  or  defraud  the  vendor  of  a  fair  price." 

The  decisions  on  the  question  under  consideration,  however,  are  not 
in  harmony. 

Thus,  in  the  following  cases,  agreements  not  to  bid  at  ordinary  auc- 
tions, made  for  the  purpose  of  stifling  fair  competition,  were  held  ' 
10  B.  R.  r. 
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fraudulent  and  invalid.  Caninglon  v.  Cailer  (1829)  S  Stew.  (Ala,) 
175;  Gardiner  y.  Morse  (1845)  35  Me.  140;  Fletcher  v.  Johnson. 
.(1905)  139  Mich.  51,  111  Am.  St.  Rep.  401.  102  X.  W.  g?8;  Kine 
V.  Turner  (1895)  27  Or.  35(;,  41  Pac.  C64;  Hale  v.  UendersQti 
(181;K  4  Humph,  199;  jVej;  v.  Aarfrf  (1»08)  —  Tex.  Civ.  App.  — , 
CS  S.  W.  1014;  Ka;p7(,m(/(fer  v.  ^haw  (1898)  45  W.  Va.  680,  31  S.  E. 

In  A'iwc  V.  r«i-ner  (1896)  27  Or.  356,  41  Pac.  664,  it  was  held  that 
a  contract  between  prospective  purchasers  of  government  land -at  a 
pulilio  auction,  that  if  one  would  refrain  from  bidding  the  other 
would  convey  a  jMirt  of  the  land  which  he  purchased  to  the  other  when 
tlic  patent  was  receiveil,  was  against  public  policy  and  void. 

And  in  Il<tle  v.  Henderson  (1813)  4  Ilumph.  199,  an  agreement 
between  prospective  purtJiasera  at  a  sale  of  public  lands,  for  the  pay- 
ment of  a  certain  sum  if  the  other  would  not  bid  on  the  land,  and 
would  use  hia  influence  to  keep  others  away,  was  held  fraudulent  itnd 
void. 

Anil  an  agreement  by  one  appointed  by  the  owner  of  property  to  he 
9oi<l  at  auction  by  custom  officials' to  bid  for  her,  that  for  a  cei'tain 
consideration  he  would  not  bid  against  another  at  the  sale,  was  held 
fraudulent  and  void.  Key  ^  Ladd  (lftft2)  —  Tex.  Civ.  App.  — ,  68 
S.  W.  1014. 

And  in  Carri-ngton  v.  Caller  (1829)  2  Stew.  (Ala.)  175,  an  asso- 
ciation consisting  of  members  admitted  on  payment  of  a  certain 
amount,  and  an  agreement  by  them  not  to  bid  at  auction  sales  of 
government  land,  and  which  provided  for  a  resale  at  public  auction, 
was  held  against  public  policy  and  void,  and  a  resale  of  the  land  in 
purauance  of  the  terms  of  such  illegal  agreement  was  also  held  illegal 
so  that  no  recovery  could  be  had  on  a  bond  given  by  a  purchaser  at  a 
resale. 

And  in  Fletcher  v.  Johnson  (1905)  139  Mich.  51,  111  Am.  St. 
Rep.  401, 103  X.  W.  378,  an  agreement  between  two  stockholders  in  a 
corporation,  each  of  whom  de.'^ired  to  control  the  company,  that  one 
of  them  should  bid  for  both  at  a  piiblic  sale  of  stock,  and  that  the 
stock  purchased  should  be  divided  equally,  entered  into  to  preient 
competition  in  bidding,  was  held  contrary  to  public  policy  and  void. 

And  in  Gardiner  v.  Morse  (1845)  25  lie.  110,  an  agreement  be- 
tween a  prospective  bidder  and  tlie  maker  of  a  note  to  be  sold  at  auc- 
tion by  the  holder,  that  if  the  prospective  bidder  would  not  bid  the 
maker  would  discharge  a  note  of  the  prospective  bidder  held  by,  the 
maker,  was  held  fraudulent  aij^  unlawful. 

And  the  court  in  Crozier  v.  Carr  (18.14)  11  Tex.  376,  stated  that 
it  an  agreement  was  made  by  one  with  another  to  purchase  property 
at  a  trustee's  sale  for  the  purpose  of  depreciating  the  price,  it  would 
be  fraudulent  and  void. 
10  B.  R.  C. 
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And  an  agreement  between  two  bidders  at  an  auction  that  one  of 
them  should  stop  bidding  and  stand  by  to  advise  the  other  )iow  mtich 
to  bid,  and  that  the  latter  should  buy  the  property  for  their  joint, 
beneflt,  prevents  competition  bidding,  and  has  been  held  void  as 
against  public  policy.  Ralphsnyder  v.  Shaw  (1898)  45  W.  Va. 
680,  31  S.  E.  953.  J.  T.  W. 


[NEW  SOUTH  WALES  SUPREME  COURT.] 

ROBB  T.  MORRISON  and  Another. 

20  New  S.  Walei  St.  R.  163. 

Utiel  and  /Sander —  Jaint  actiim  for  atander, 

A  joint  action  for  Blander  may  be  maintained  against  two  or  tnor« 
-   peraons  (or  defamatory  worda  uttered  by  them  at  the  same  time. 
—  Evtdenne  of  publlottUan  —  Lmngvoffe  overheard  by  oite  urho  doea  not 
knotv  parties. 

There  is  iufficient  evidence  of  publlcalion  of  a  slander  where  it  ap- 
pears that  the  defendants,  who  had  formerly  employed  tlie  plaintiff, 
missed  property  after  she  left  and  went  to  see  her  at  the  hospital  in 
which  she  was  employed,  and  that  their  accusation  that  she  had  stolen 
the  property  hbs  overheard  by  a  patient  in  one  of  the  rooms,  who  did 
not  know  the  persons  speaking  or  ths  one  accused. 
•~  PrlvUrge  —  Accusation  of  former  emploBee  —  Presence  of  one  hav- 
ing HO  Interest  — Malice. 

An  accusation  by  persons  for  whom  tl)e  plaintiff  had  previously 
worked  and  who  suspected  her  of  stealing,  made  by  them  to  the  plain- 
tiff in  a  hospital  where  she  was  emplo}-ed,  and  which  was  overheard  by  a 
patient  in  a  room,  who  had  no  interest  in  the  matter  and  did  not  know 
the  persons  speaking  or  the  one  accused,  is  prima  facie  privile^,  and 
the  question  of  express  malice,  involving  the  questions  of  honest  belief  in 
the  accusation  and  its  assertion  for  the  prolection  of  defendant's  prop- 
erty, la  for  the  jury. 

rooffood  V,  Hpgring  (1834)  3  L.  J.  Exch.  N.  8.  347,  1  Cromp.  M.  t  K. 
181.  H»  Eng.  Itcpriiit.  1044,  4  Tyrw.  582,  9  Eng.  Rul.  Cas.  S5,  foltawed. 

(February  23,  1020.) 

New  (rial  motion. 

This  was  an  action  for  slander  liroiight  by  the  plaintifF,  Re- 
becca Robb,  against  Mrs.  Margaret  Morrison  and  her  siater-in- 
law,  Alice  iNrorrison. 

It  appeared  from  the  evidence  that  the  plaintiff  had  boon  in 
10  B.  R.  r. 
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the  employ  of.Mai^ret  Morrison  as  a  domestic  servant^  aud 
after  leaving  the  defendant's  service  had  entered  into  the  employ- 
ment of  Nnrse  Southwell,  the  proprietor  of  a  private  hospital. 
Shortly  after  the  plaintiff  left  Mrs.  llorriaon's  employ  the  de- 
fendants missed  some  of  their  propei'ty.  They  went  together  to 
see  the  plaintiff  at  Nurse  Soiithwell's,  where  she  was  then  em- 
ployed. On  the  way  to  tlie  hospital  the  defendants  met  the  Sei-- 
^ant  of  Police  and  told  him  that  a  girl  who  had  been  working  for 
them  had  taken  some  things  when  she  left.  In  reply  to  his  sug- 
gestion that  they  should  put  the  matter  in  the  hands  of  the  police, 
they  said  they  did  not  wish  to  do  that,  as  she  was  only  a  young 
girl,  and  they  wanted  to  get  her  to  [1^1  bring  the  things  back. 
The  d^endants  then  interviewed  the  plaintiff  at  the  hospital  and 
aeetised  her  of  liaving  stolen  the  missing  property.  A  patient  in 
the  hospital — Mrs.  MacMillan— who  was  in  bed  in  one  of  the 
rooms,  overheard  the  words  used. 

Mrs.  MacMillan  did  not  know  who  the  parties  were  who  were 
speaking  or  whom  they  were  accusing.  According  to  Nurse 
Southwell's  evidence,  she  was  not  present  when  the  conversa- 
tion between  the  plaintiff  and  the  defendants  commenced,  and 
she  could  not  remember  what  was  said.  The  plaintiff  said  Xurso 
Southwell  was  present. 

At  the  conclusion  of  the  plaintiff's  case  a  nonsuit  was  moved 
for  on  the  grounds :  ( I )  That  the  occasion  was  privileged,  there 
being  no  evidence  of  malice;  and  (2)  that  two  persons  cannot  be 
sued  jointly  in  an  action  of  slander.  The  Chief  Justice,  before 
whom  and  a  jury  the  case  was*  tried,  refused  to  nonsuit  and  ruled 
that  the  occasion  was  not  privileged.  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  lOOZ. 

The  defendants  now  moved  to  set  that  verdict  aside  and  that  a 
nonsuit  or  verdict  be  entered  for  the  defeedanta  or  a  new  trial 
grafited  on,  inier  aiia,  the  following  grounds:  1.  That  his 
Honor  was  in  error  in  not  directing  the  jury  that  the  alleged  slan- 
der was  under  the  circumstances  privileged.  2.  That  his  Honor 
was  in  error  in  not  nonsuiting  the  plaintiff  on  the  ground  that 
there  was  no  publication  of  the  alleged  slander  by  both  defend- 
ants. 

19  B.  R.  O. 
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Hardwick,  for  the  appellant.  There  is  no  sufficient  evidence 
of  publication  to  a  third  person.  The  patient,  Mrs.  McMillan, 
did  not  know  who  the  persons  were  who  uttered  the  slander,  and 
she  did  not  know  of  whom  they  were  speaking.  Odgers,  5th  ed.  at 
157 ;  Sadgrove  v.  Hole  [1901]  2  K.  B.  1,  1  B.  R.  C.  459,  70  L. 
J.  K.  B.  K.  S.  455,  40  Week.  Rep.  473,  84  L.  T.  N.  S.  647,  17 
Times  L.  R.  332.  But  if  there  was  evidence  of  publication  the 
occasion  was  privileged,  since  there  was  no  evidence  of  express 
malice.  The  occasion  was  prima  facie  privil^ed,  and  his 
Honor  shoidd  have  left  it  to  the  jury  to  say  whether  there  was  any 
evidence  of  express,  malice.  Toogood  v.  Spyring  (1834)  3  L.  J. 
Exch.  N.  S.  347,  at  351,  1  Cromp.  M.  &  R.  181,  149  Eng.  Re- 
print, 1044,  4  Tyrw.  582,  9  Eng.  Rul.  Cas.  55 ;  Padmore  v.  Law- 
rence (1840)  11  Ad.  &  El.  380,  113  Eng.  Reprint,  460^  3  Perry 
&  D.  209,  9  L.  J.  Q.  B.  N.  S.  137,  4  Jur.  458 ;  Collins  v.  Cooper 
(1903)  19  Times- L.  R.  118;  Stuart  v.  Bell  [1891]  2  Q.  B. 
341,  60  L.  J.  Q.  B.  N.  S.  577,  64  L.  T.  X.  S.  633,  39  Week.  Rep. 
612. 

[166]  Further,  I  submit  that  two  or  more  jiersons  cannot  be 
sued  jointly  in  an  action  for  slander. 

D.  S.  Edwards,  for  the  respondent.  On  the  last  point  men- 
tioned I  would  refer  to  Smith  v.  Streatfield  [1913]  3  K.  B. 
764,  at  768,  82  1.  J.  K.  B.  N.  S.  1237,  109  L.  T.  N.  S.  173,  29 
Times  L.  R,  707,  and  Clerk  &  Lindseli,  4th  ed.  509.  The  ques- 
tion is,  Can  the  jury  say  on  the  evidence  that  tliere  was  a  joint 
slander?  The  two  defendants  went  together  and  said:  "Wo 
ha*'e  come  together  to  demand  something  you  shook  from  our 
place." 

Then  I  submit  this  occasion  was  not  a  privileged  occasion. 
The  facts  in  Toogood  v.  Spyring  (1834)  3  L.  J.  Exch.  N.  S. 
347,  1  Cromp.  M.  &  R  181,  149  Eng.  Reprint,  1044,  4  Tyrw. 
582,  0  Eng.  Rul.  Cas.  55,  are  different.  There  the  defendant 
spoke  to  the  plaintiff  and  another  employee,  and  it  was  held  to  be 
prima  facie  privileged.  Here,  the  slander  was  uttered  where  it 
was  likely  to  be,  and  in  fact  was,  lieard  by  persons  who  had  no  in- 
terest in  the  matter. 

Hardwick  was  not  called  on  in  reply. 
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Pring,  J. :  This  waa  an  action  of  slander  against  two  "defend- 
ants. A  point  has  arisen  as  to  whether  two  or  more  persons  can 
.  be  sued  jointly  in  an  action  of  slander.  There  appears  to  be  very 
little  authority  on  the  point.  In  Coryton  v.  LUhebye  (1670)  2 
Wm's  Saund.  Ill,  85  Eng.  Reprint,  826,  it  is  said  that  "one  ac- 
tion will  notlie  against  several  persons  for  speaking  the  same 
words,  as  where  a  man  brought  an  action  against  two  for  saying, 
'Thou  hast  stolen  plate  from  Cambridge  of  J.  S.,  and  we  do  arrest 
thee  of  that  felony,'  and  there  being  a  verdict  for  the  plaintiff  it 
was  moved  in  arrest  of  judgment  that  the  action  does  not  lie 
against  two  jointly,  because  the  words  of  one  are  not  the  words  of 
the  other,  but  there  ought  to  have  been  several  actions  in  like 
manner,  as  two  persons  cannot  bring  a  joint  action  for  words; 
and  so  it  was  resolved  by  the  court,  for  these  several  causes  can 
no  more  produce  a  joint  action  than  their  words  and  tongues  may 
be  said  to  be  one."  In  Clerk  &  Lindsell  that  decision  is  com- 
mented upon  thus:  "It  is  sometimes  said  that  a  slander  cannot 
be  a  joint  tort,  but  this,  it  would  seem,  only  means  that  two 
persons  who  separately  publish  slanders  conveying  identical  im- 
putations cannot  be  jointly  sued." 

It  is  quite  clear  that  two  or  more  persons  can  be  sued  jointly 
in  an  action  of  libel,  and  I  see  no  reason  why  fhey  cannot  also 
[166]  be  guilty  of  a  joint  slander  just  as  much  as  fhey  can  be 
guilty  of  a  joint  assault,  joint  negligence,  or  any  other  tort.  Prob- 
ably the  reason  why  so  few,  if  any,  actions  have  been  brought  for 
joint  slander,  is  the  practical  difficulty  in  the  way.  Where  two 
persona  are  defaming  another  at  the  same  time,  it  would  be  very 
hard  in  most  cases  to  say  whether  tJie  defamation  by  one  was  the 
defamation  by  the  other,  or  whether  they  were  not  indulging  in 
separate  slanders.  That  may  be  the  practical  difficulty  which  has 
prevented  actions  of  this  kind  from  being  brought,  but  in  my 
opinion  there  is  no  reason  why,  if  the  plaintiff  can  establish  that 
the  slander  was  a  joint  one  by  two  persona,  he  should  not  bring 
his  action  jointly  against  them  just  the  same  as  he  can'bring  an 
action  against  them  jointly  in  respect  of  a  libel. 

Another  question  waa  whether  there  was  sufficient  publication 
to  a  third  person.  The  facts  were,  shortly,  that  the  plaintiff  had 
been  in  the  employ  of  one  of  (he  defendants.  At  the  time  of  the 
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alleged  slander  she  was  in  the  employ  of  Nurse  Southwell,  whti 
kept  a  private  hospital.  The  two  defendants,  having  missed' 
some  of  tlieir  property,  went  do«"ii  to  Nurse  Southwell's  place,- 
interviewed  the  plaintiff,  and  accused  her  of  having  stolen  it.  A 
patient  in  the  hospital — Mrs,  McMillan — who  was  in  U'd  in  one 
of  the  rooms,  overheard  the  words.  So  that  there  was,  apparout- 
ly,  evidence  of  the  puhlication  to  Mrs.  Mc^Iillan  and  tlw  only 
argument  which  has  been  addressed  to  us  In  regard  to  that  is 
this:  It  is  contended  on  behalf  of  the  defendants  that  us  Mrs. 
McMillan  did  not  know  who  the  parties  were  who  were  speaking, 
or  whom  they  were  accusing,  there  was  no  publication  to  her.  I 
do  not  think  tliat  that  argument  can  avail  the  defendants,  be- 
cause, as  1  put  it  in  argiuuent,  if  one  person  is  nttering  defama- 
tory language  of  another  in  a  public  street  and  passers-by  bear  it, 
hut  do  not  know  who  the  parties  are,  according  to  Mr.  Ilardwick 
no  action  for  slander  can  be  maintained.  Yet  there  have  been 
numbers  of  cases  of  tliat  kind,  and  nobody  has  yet  thonght  of 
suggesting  that,  inasmuch  as  the  person  who  heard  the  defiuna- 
tory  language  did  not  know  at  the  time  who  the  parties  wore, 
there  was  no  publication.  On  that  point,  too,  1  think  the  tlefend- 
ants  must  fail. 

[167]  Another  question  was  whether  tlie  occasion  on  which 
the  alleged  slander  was  uttered  was  privileged.  Uis  Honor  at 
the  trial  ruled  that  it  was  not.  Mrs.  McMillan  had  no  interest 
whatever  in  the  matter.  Therefore  it  was  contended  that  there 
could  be  no  privilege,  and  his  Honor  so  held. 

In  Tooijood  V.  Spyring  (1834)  3  I..  J.  Exch.  N.  S.  347 
(which  was  not  cited  to  hie  Honor)  the  headnote  reads  as  fol- 
lows: "A  statement  of  the'misconduct  of  a  workman  made  to 
his  master  ot  employer  by  tlie  person  upon  whose  premises  and 
for  whom  he  has  been  at  work,  if  made  immediately,  bona  fide, 
and  without  any  malicious  intention,  is  a  privileged  communica- 
tion. So,  also,  is  an  honest  and  bona  fide  complaint  made  to  the 
workman  himself,  though  in' the  presence  of  a  third  person." 
There  the  third  person  bad  no  interest  in  the  matter.  The  court 
reserved  judgment,  which  was  dclivcTcd  by  Parke,  B.  What  ho 
says  in  the  course  of  his  judgment  applies,  I  think,  to  this  case. 
At  p.  351  he  says:    "In  general  an  action  lies  for  the  malicioDS 
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pablic8ti<Hi  of  statementa  which  are  false  in  fact  and  iiijurious  to 
the  character  of  another  (within  the  well-known  limits  aa  to  ver- 
bal slander)  ;  and  the  law  considers  such  publication  as  malicious 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  pub- 
lic or  private  duty,  whether  legal  or  jnoraJ.  In  such  cases  the  oc- 
casion prevents  the  inference  of  malice  which  the  law  draws  from 
unauthorized  ccHiimunications,  and  affords  a  qualified  defense  de- 
pending upon  the  absence  of  actual  malice.  If  fairly  warranted 
by  any  reasonable  occasion  or  exigency  and  honestly  made,  sncli 
communications  are  protected  for  the  common  convenience  and 
welfare  of  society^  and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits." 

That  passage  in  the  judgment  of  Toogood  v,  Spyring  has  been 
quoted  over  and  over  again.  It  is,  indeed,  a  classic  statement  of 
the  law  of  privilege.  In  SIvaH  v.  Bell  ( [1891]  2  Q.  B.  p,  341, 
00  L.  J.  Q.  B.  N.  S.  577,  64  L.  T.  N.  S.  633,  39  Week.  Hep. 
612),  Lord  Lindley  referred  to  it  in  this  way:  "This  pi^sage  has 
been  frequently  quoted,  and  always  with  approval." 

Toogood  V.  Sp-yring  appears  to  me  to  he  a  direct  aufborify  in 
this  case,  because  there  ia  not  only  the  principle  laid  down  in  the 
judgment,  but  there  was  the  fact  tliat  the  defamatory  words  were 
spoken  by  the  defendant  to  the  plaintiff  in  the  presence  of  a  per- 
son who  had  no  interest  in  the  matter.  That  [168]  is  exactly 
what  took  place  here.  Mrs,  Mcilillan  had  no  interest  in  the 
matter.  According  to  Toogood  v.  Spyring]  therefore,  the  occa- 
sion was  prima  facie  privileged,  and  the  judge  should  have  told 
the  jury  to  consider  whether  there  was  express  malice.  That 
would  involve  certain  questions:  Did  the  defendants  honeslly 
believe  in  the  accusation?  Did  they  make  it  in  the  assertion  of 
their  own  rights  or  for  the  protection  of  their  own  property  ?  Or 
was  it  made  with  some  crooked  motive  or  with  intention  to  injure 
the  plaintiff!  If  they  found  against  the  defendant  with  n-f^ard 
to  any  of  those  matters,  then  the  privilege  would  be  gone,  and  the 
plaintiff  would  be  entitled  to  a  verdict.  These  questions,  how- 
ever, were  not  left  to  the  jury,  because  the  judge  ruled  that  the 
occasion  was  not  privileged,  and  they  therefore  Iwcanie  imma- 
terial 

It  appears  to  me,  on  the  authority  of  Toogood  v.  Spyring,  tlial; 
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Ilia  Honor  was  in  error  in  so  niliiig,  and  consequently  there  muBt 
be  a  new  trial.     The  plaintifF  mnst  pay  the  costs  of  this  motion, 
and  the  costs  of  the  first  trial  will  be  costs  in  the  cause. 
Gordon  and  Ferguson,  JJ.,  concurred. 

Yerdipt  set  aside-.  New  trial  granted.  Plaintiff 
to  pay  costs  of  this  motion,  _  Costs  of  the  first 
trial  costs  in  the  cause. 

Attorneys  for  the  appellante:  Weaver  &  AllwoHh.  Agents 
for  Hyan  &  Son  (Kiama). 

Attorney  for  the  respondent:    E.  R.  Abigail. 

Note. — Libel  and  slander:  right  to  sue  two  or  more  persons 
jointly  for  slander. 

This  note  is  coniiiied  to  eases  where  it  was  sought  to  recover  jointly 
ogainst  two  or  more  persons,  all  of  whom  were  alleged  to  have  com- 
mitted a  slander.  It  does  not  include  case.s  passing  ou  the  question 
whctlier  a  joint  action  can  be  maijitaiued  against  a  husband  ami  wife 
for  a  slander  committed  by  one  alone,  or  whether  a  joint  artion  can 
l)G  maintained  against  a  partnership  and  a  nieml>er,  or  a  corporation 
tuid  an  employee,  or  a  master  and  servant  for  a  slander  comniitteti  by 
an  individual  partner,  an  employee  of  a  corporation,  or  a  servant,  in 
which  cases  the  question  was  as  to  the  authority,  or  agency,  of  the  one 
committing  the  slander,  to  bind  the  other  party  souglit  to  be  held. 
The  note  is  also  confined  to  civil  cases. 

It  will  be  observed  that  in  the  reported  case  (Honn  v.  Momiisox, 
atilf,  aSiH)  it  was  held  that  a  joint  action  might  be  maintained  against 
two  persons  for  slander,  the  court  suggesting,  as  a  reason  for  the  few- 
ness of  the  cases  on  tlie  question,  the  difficulty  of  establishing  that  the 
slander  was  a  joint  one  by  two  persons. 

And  in  Bulls  v.  Long  (1902)  94  Mo.  App.  687,  G8  S.  W.  754, 
where  an  action  was  brought  against  several  for  slander  of  title,  the 
court  stated  that  it  did  not  appear  whether  each  defendant  made  the 
statements  complained  of  simultaneously,  or  at  about  the  same  time, 
but  that  it  was  not  necessary  that  this  should  ap^iear,  since  slander 
might  be  committed  by  two  persons  jointly. 

It  has,  however,  long  been  held,  in  the  ab.sence  of  a  conspiracy  or 
common  agreement  to  utter  slanderous  words,  that  a  joint  action 
could  not  be  maintained  against  two  persons  charged  with  having 
spoken  certain  slanderous  words,  since  the  words  of  one  were  not  the 
■words  of  the  other. 
10  B.  K.  C. 
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Alabama.— Snii"//(  Bros.  v.  Agee  (1912)  178  Ala.  627,  59  So.  647, 
Ann.  Cas.  1915B,  129. 

Iowa.— Kocum  v.  Unsled  (]918)  185  Iowa,  119,  le;  N.  W.  663j 

Overslreet  v.  iVew  Nonpareil  Co.  (1918)  184  Iowa,  485,  167  N.  W. 
669 ;  Frifbarger  v.  Boget  (1918)  184  Iowa,  788,  169  S.  W.  139. 

Kektucky.- n>i&  T.  Cecil  (1848)  9  B.  Mon.  198,  48  Am.  Dee. 
423. 

Xew  Yoiik. — Thomas  v.  Rumsey  (1810)  6  Johns.  26. 

Omo.—CampbeU  v.  B%irns  (1896)  7  Ohio  N.  P.  201.- 

SocTU  D.VKOTA.- Bc6o«(  V.  Pense  (191»)  31  S.  D.  619,  141  N. 
W.  515. 

West  Tirginia.- T'or/er  v.  Mmk  (1901)  50  W.  Va.  581,  40  S.  E. 
459. 

En-gi,akd.— C/iffm&ei^nm  v.  WiUe  (1622)  Cro.  Jar.  647,  79  Eng. 
Beprint,  558;  Chnmherhine  v.  WiUmore  (1622)  Palmer,  313,  81 
Eng.  Ueprint,  1099;  Con/ton  v.  Lithebije  (1670)  2  Wm's  Sauml. 
117,85  Eng.  Reprint,  823. 

Canada.— 3/ essence  v.  f^impson  (1912)  23  Manitoba  L.  R.  421, 1 
D.  L.  R.  532 ;  Carrier  v.  Qarrant  (1873)  23  U.  C.  C.  P.  276. 

In  ^yebb  V.  Cecil,  ftipra,  the  court  cairi :  "The  tort  c-omplainetl  of 
is  verbal  slander,  and  nothing  more,  for  which  it  seems  a  joint  aetion 
against  two  cannot  he  maintaine<l.  For  a  libel  signed  and  published 
to  a  joint  action,  it  haa  been  held,  may  be  supported,  and  npon  the 
ground  that  it  is  an  entire  offense,  and  one  joint  act  done  by  them 
both.  But  such  on  action  cannot  be  maintained  against  two  for  slan- 
derous words,  lM.'fauf!e  the  words  of  one  are  not  the  words  of  the  other. 
The  act  of  each  constitutes  an  entire  and  distinct  offense.  And  a 
farther  reason  may  be  suggested  that  the  same  words  spoken  by  ona 
may  occasion  much  greater  injury  than  spoken  by  another,  arid  that 
each  should  only  be  responsible  for  the  injnry  inflicted  by  his  own 
independent  act." 

And  applying  this  rule  it  has  been  generally  held  that  a  joint  ac- 
tion for  slanderous  words  spoken  by  both  a  hnsbnnd  and  wife  conld 
not  be  maintained  against  tliem.  Hiil-er  v.  Yovng  (J867)  44  111.  42, 
!>2  Am.  Dec.  149;  Mnhne-  v.  KUhrcU  (1863)  15  Abb.  Pr.  421:  An- 
derson V.  Pad-  (1879)  4  Ohio  Dec.  Reprint.  495 ;  Carrill  v.  Cochran 
(1852)  1  Phila.  399;  Blake  v.  ^miih  (1896)  19  R.  I.  476,  .14  .\tl. 
995;  Pcn(frs  v.  England  (1821)  12  S.  C.  L.  (1  M'Cord)  14. 

The  court  in  Anderson  v.  IWi.-  (1K79)  4  Ohio  Dee.  Reprint,  405, 
supra,  said :  "The  language  of  the  petition  is,  'The  defendants  spok& 
of  and  concerning  — — ."  Can  such  a  thing  take  place?  Observation 
would  feacli  a  man  that  two  months  cannot  ntter  the  same  words  with 
the  same  voice.  Speech  is  but  sound,  a  mere  vibration  of  the  atmos- 
phere, cognizable  only  by  the  auditory  sense.  I'rom  its  nature  it 
necessarily  follows  that  the  same  sound  cannot  be  repeated;  a  similar 
19  B.  R.  C.  20 
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or  a.  like  sound  may  be  produced,  undistinguisliable  in  every  respect 
from  the  first  and  of  the  like  character  and  signification,  but  that 
will  not  be  the  same  Bound.  One  who  repeats  a  word  previously 
spoken  does  not  utter  ths  identical  word,  but  a  similq^  or  like  word ; 
he  repeats  a  like  sound  of  the  same  signification  as  the  first.  The  two 
sounds  are  "separate  and  distinct,  although  each  has  the  same  mean- 
ing. Hence  each  publication  of  oral  language  is  a  new,  distinct,  and 
separate  publication;  and  while  a  man  and  wife  are  one,  in  some 
respects,  they  do  not  speak  with  tme  voice,  but  each  for  him  or  her 
self." 

And  in  Duquetne  Distributing  Co.  v.  Oreenbautn  (1909)  135  Ky. 
183,  24  L.E.A.(N.S.)  955, 121  S.  W.  1086,  21  Ann.  Cas.  481,  where 
the  question  was  whetlier  a  partnership  coidd  be  sued  for  slander,  a 
question  not  covered  by  this  note,  the  court  said ;  "All  the  authori- 
ties are  agreed  that  slander,  which  is  an  oral  utterance  of  defamatory 
matter,  must  necessarily  be  committed  by  an  individual.  Two  or 
more  persons  cannot,  in  the  very  nature  of  tilings,  jointly  utter  tlie 
same  words.  Each  must  and  does  spoak  for  himself,  and  each  is  lia- 
ble for  Iiis  own  language.  A  dozen  persons  miglit  repeat  identically 
tlie  same  slanderous  words  at  one  and  the  same  time  or  at  dilferent 
timos,  and  each  would  be  lialile  in  an  action  against  the  individual ; 
but  two  or  more  of  them  could  not  be  jointlv  sued," 
'  An.!  ill  Oilbert  v.  Crr/slal  FovnUiin  Lodge  (1887)  80  Ga.  284,  12 
Am.  at.  Kcp.  255,  4  S.  E.  905,  which  was  an  action  by  a  member  of  a 
partnership  against  the  firm,  tlic  court  stated  that  it  was  an  old  rule 
that  there  could  be  no  joint  action  against  several  persons  for  slander, 
and  said :  "The  courts  considered  that  if  two  uttered  the  same  wordu 
simultaneously,  tlie  vocal  act  of  each  would  have  a  separate  identity, 
and  be  an  individual  act;  and  so  actions  for  such  torts  ought  to  he 
several,  and  not  joint.  It  seems  there  was  finally  a  sort  of  judicial 
acquiescence  in  tlic  theory  tliat  a  slanilerous  song,  chanted  in  concert 
by  a  number  of  voices,  would  lay  the  foundation  for  a  joint  action 
against  all  the  musicians;  and  this  appears  to  be  as  far  as  decisions 
have  gone,  save  where  the  'new  orders'  could  lie  cited." 

In  s«nie  cases  where  the  slanderous  words  wore  uttered  in  pursu- 
ance of  a  cona|jiracy  or  common  purjwm.',  it  has  liecn  held  that  a  joint 
Mction  might  be  maintained. 

Thus,  ill  (Jreen  v.  J^acim  .(1905)  182  N".  Y.  4!)i),  75  >'.  E.  53G,  3 
Ann.  ('as.  lilO,  it  was  held  that,  where  two  sliirnlcrs  arc  uttered  in 
piir^uaui-c  i>f  a  common  agreement  .biHwccn  two  or  mure,  each  is 
jointly  lialile  with  the  other  for  their  uttermiecs.  and  that  separate 
causes  of  action  for  slander  might  be  joined  in  the  anme  complaint 
under  §  484  of  the  Code.  The  court  -•mid;  "As  to  the  second  objec- 
tion to  the  complaint,  that  an  action  for  slander  can  be  maintained 
against  one  person  only,  we  are  of  opinion  that  it  is  not  vrcU  founded. 
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There  is  no  decision  in  thia  state  on  the  point,  and  though  dicta  arc  to 
be  found  in  the  old  textbooks  and  in  some  of  the  English  cases  whitli " 
sapport  the  ap)>ellant's  contentiou,  the  opinion  of  modern  writers  is 
against  it.  Odgers,  Libel  &  Slander,  p.  370.  It  is  difficult  to  see  on 
principle  why  there  should  be  any  such  nilc.  The  reason  given  by  the 
old  authorities,  that  a  slander  can  Iw  the  utterance  of  but  a  single 
tongue,  ia  not  conclusive.  Granting  that  only  one  person  can  apeak 
the  slander,  still  other  persons  may  hire  or  procure  him  to  utter  it. 
In  the  case  of  other  torts  such  persons  and  the  actual  perpetrator  of 
the  act  are  joint  tort-feasors.  Thus,  a  principal  and  agent  may  be 
jointly  sued  for  the  negligence  of  the  latter.  Phelps  v.  Wail  (18(i4) 
30  N,  Y.  78.  There  is  no  reason  for  any  different  rule  in  a  slander 
case.  We  do  not  mean  to  suggest  tliat  the  repetition  by  one  j>erson  of 
a  slander  uttered  by  another  is  any  part  of  the  original  slander.  On 
the  contrary,  they  give  rise  to  two  distinct  causes  of  action.  But  if 
the  two  slanders  were  uttered  in  pursuance  of  a  common  agreement 
between  the  parties  that  such  slander  should  be  littered,  then  each  is 
jointly  liable  with  the  other  for  their  utterance,  and  separate  causes 
of  action  for  slander  may  be  joined  in  the  same  complaint  under  § 
484  of  the  Code." 

And  in  relying  on  the  decision  in  Oreen  v.  Danes,  supra,  in  Di 
Blasi  V.'  Arta'le  (1909)  133  App.  Div.  153,  11?  X.  Y.  Supp.  238,  a 
demurrer  wag  overruled  to  a  complaint  alleging  that  tlie  two  defend- 
ants, and  each  of  them,  in  the  presence  and  hearing  of  a  designated 
person,  maliciously  spoke  certain  defamatorv  words,  the  court  stating 
that  although  there  was  no  specific  allegation  of  conspiracy  the  plain- 
tiff might  prove  under  the  complaint  that  the  words  complained  of 
were  uttered  in  pursuance  of  a  common  agreement. 

And  in  an  early  Xew  York  case,  Forsyth  v.  Edmislon  (1850)  fi 
Duer,  653,  2  Abb.  Pr.  430,  the  court  stated  that  as  a  general  nile  an 
action  of  slander  will  not  lie  against  two,  but  that  whether,  where  the 
slander  is  alleged  to  have  been  uttered  in  pursuance  of  a  conspiracy 
between  the  defendants,  a  count  to  that  effect  would  be  good,  was 
unnecessary  to  decide,  but  that  it  was  inclined  to  the  opinion  that 
such  a  count  would  be  good. 

And  in  CheMbro  v.  Powers  (1889)  78  Mich.  472,  44  N.  W.  290, 
where  slander  of  title  waa  charged  against  several  by  making  and  re- 
cording a  certain  instrument,  the  court  said:  "While  it  is  true  that 
tn'o  or  more  persons  cannot,  as  a  general  rule,  be  held  jointly  liable 
for  a  verbal  slander,  yet,  under  circumstances  where  all  are  jointly 
.  concerned  and  interested  and  participate  in  the  general  purpose,  the 
concert  and  co-operation  may  be  shown,  although  the  false  and  mali- 
cious statements  may  have  been  made  by  one  alone." 

But  in  Gla^s  v.  fflewart  (1823)  10  Serg.  &  R.  222,  where  the  com- 
plaint alleged  that  t*o  persons  uttered  certain  identical  slanderous 
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words  by  a  conspiracy  botwcoii  tlieni,  it  was  held  not  to  stat«  an  action 
/or  coiispirncy,  but  a  joint  action  for  slander,  and  it  was  held  that 
eiich  an  action  could  not  be  maintjnned.  J.  T.  W. 
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GLASGOW  COAL  COMPANY,  LIMITED,  AppeUanUj 

and 

WELSH,  liespondent. 

[191fl]  2  A.  C.  1. 
AlKD  Reported  in  8S  L.  J.  P.  C.  N,  S,  130,  ]  14  L.  T.  N.  S.  SOO,  :t2  Times  T^  E. 
351).  60  Sol.  Jo.  330,  9  B.  W.  C.  C.  371,  [li»l(J]  S.  t.  141,  53  Scot  I*  R. 
311,  [1018]  W.  C.  4  Ins.  Rep.  7D. 

tVorhinen'K  compenemlon  — Accident  —  Miner   baUhig   ivler  —  ichcu- 
mall«m  eaiiaed  by  exceittional  e^pomirc  to  cold  and  datnp. 

An  injury  to  one  employed  bb  b  brueher  in  a  mine,  who  waf  directed 

fii  Imil  out  water  BwiluiiilHted  at  the  Itottom  of  n  pit  oninjf  to  the  break- 
ing down  of  a  pump  tlve  days  before,  Bnd  wlio  contracted  subacute  rfteu- 
matism  as  a  reault  of  having  to  stand  up  to  liiM  cbest  in  water  for  eiglai 
liours  in  bailing  out  the  pit,  wau  sustained  by  accident  within  the  mean- 
ing of  the  Workmen's  {'oitipeiisnticu  Act,  hucIi  injury  lieiii';  «n  unlooked- 
for  and  unexpected  effect  produced  by  the  e:tceptional  exposure. 
froximate  catiBe  —  Breakdotrn  of  pumjt  flre  dagH  before  as  caii«e  of 
liijuiu  resitUhia  from  batliuo  out  pit. 

Tlie  breaking  down  of  a  pump  which  canned  the  (iooiting  of  a  mine 
pit  was  not  the  proximate  cause  of  an  injury  eustained  liy  an  employee 
five  days  later  as  a  result  of  his  bailing  out  the  pit. 

Decision  of  the  Second  Division  of  the  Court  of  SwBioD  in  Scotland 
[1015]  S.  C.  1020,  afnrmed. 

(March  S,  1010.) 

Preswif:  Viacount  Haldane,  Ijjrd  Kiuuear,  Lord  Shaw  of  DunferDiline, 
Lord  Parmoor,  and  Lord  Wrunbury. 

[2]  Appeal  from  an  intfrlocutor  of  the  Second  Divisioc  of 
the  Court  of  Session  in  Scotland  upr.n  a  caao,  afntcd  by  the  sheriff- 
Biibstitute  of  Lanaikaliiro  under  the  Workmen's  Compensfttion  • 
-Act  190C. 

The  material  facta  found  by  the  case  were  as  follows: — 
On  October  23, 11)14,  tho  respondent  waa  workinj;;  on  the  appel- 
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bnta'  employmfiit  as  a  bnislier  at  their  Xewton  pit,  Keiimiiir- 
hill  CoUierj,  and  ontbat  date  the  water  pump  in  the  oolHery 
broke  down  Hud  a  large  qiiaQtity  of  water  accumulatei)  m  the  pit 
bottom,  in  consequence  of  which  work  in  the  pit  was  anspt-nded. 
On  Ootdber  28,  1914,  at  about  10  p.  ir.  the  respondent  was  di- 
rected to  go  down  the  pit,  and  went  down  in  the  belief  that  he 
was  going  to  do  bis  ordinary  work  as  a  brusber.  When  he  got 
down  the  pit  be  was  directed  to  bail  the  water  therefrom.  In  or- 
der to  do  so  it  was  necessary  for  the  respondent  to  stand  tip  to  his 
chest,  and  he  did  stand  up  to  his  chest,  in  water;  and  he  was  en- 
gaged in  this  work  for  eight  hours.  The  respondent  thereafter, 
and  for  two  or  three  days,  felt  great  stilTness  and  cold  and  pains 
in  his  joints,  hut  continued  to  work  until  the  morning  of  Xovcm- 
bcr  2,  1914,  when  he  started  to  go  to  his  work,  but  had  to  turn  - 
back  owing  to  his  physical  condition.  On  November  3  he  con- 
sulted a  doctor,  and  was  found  by  him  to  be  suffering  from  sub- 
acute rheumatism  and  unfit  for  work.  He  continued  in  this  con- 
dition from  Xovember  2,  1914,  until  January  25,  1D15.  From 
January  26  nntil  ilnrch  2,  1915,  he  was  able  to  work  at  reduced 
wages,  and  since  March  2,  1915,  his  incapacity  for  work  had 
ceased.  The  rheumatism  from  which  the  respondent  suffered  was 
caused  by  the  extreme  and  exceptional  exposure  to  cold  and  damp 
to  which  he  was  subjected  on  the  occasion  in  question. 

The  sheriff-substitute  found  in  law  that  tliis  whs  an  injury 
caused  [3]  by  accident  arising  out  of  and  in  the  course  of  the 
respondent's  employment  with  the  appellants,  and  awanled  him 
compensation. 

The  question  of  law  for  the  opinion  of  the  court  was.  Was 
there  evidence  upon  which  it  conld  be  competently  found  that 
the  incapacity  of  the  respondent  was  attributable  to  accident  aris- 
ing out  of  and  in  the  course  of  his  employment  with  the  appel- 
lants ? 

The  Second  Division  (tlie  Lord  Justice-Clerk,  Lord  Jolmstou, 
and  Lord  Guthrie)  answered  this  question  in  the  affirmative  and 
affirmed  the  determination  of'the  sheriff-substitute. 

Hon,  William  Watson,  K,C.  <of  Ihe  Seottish'Bai^);  and 
Colin  Sittith   (for  Harold  W.  Beveridge,  serving  with  his 
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ifajcstj'a  forces),  for  the  appellants.  The  appellants  admit  that 
the  injuries  sustained  by  the  respondent  arose  out  of  and  in  the 
course  of  hia  eniplo.vraent,  but  they  contend  that  the  facts  dis- 
tdosod  by  the  arbitrator  cannot  be  reasonably  held  to  he  an  acci- 
dent within  the  meaning  of  the  act.  To  constitute  an  accident 
there  must  l«)  an  untoward  or  unlooked-for  event,  whether  exter- 
nal or  subjective,  which  can  be  referred  to  as  the'cause  of  the  in- 
jury. In  every  one  of  the  authorities  there  is  to  he  found  some 
definite  occurrence  to  which  the  injury  is  attributable.  Stewart 
V.  Wihom  &  Vhjde.  Vml  Co.  (1002)  6  F.  120,  40  Scot.  I,.  K. 
81,  10  Scot.  L.  T.  366;  Pwitott-v.  J.  Thorley  £  Co.  [1003]  A. 
C.  443,  72  L.  J.  K.  R  S.  S.  7S7,  62  Week.  Kep.  81,  89  L.  T.  X. 
S.  314,  19  Times  L.  li.  6S4,  5  W.  C.  C.  1 ;  Broderici  v.  LoiKfoii 
CouTtlij  Council  [1908]  2  K.  B,  807,  77  L.  J.  K.  B.  X.  S.  1127, 
99  L.  T.  N.  S.  569,  24  Times  L.  R.  822,  15  Ann.  Cas.  885; 
Brmtom  v.  Tunty  [1905]  A.  0.  230,  74  L.  J.  K.  B.  N.  S.  474, 
.53  Week.  Eep.  041,  92  I.  T.  N.  S.  578,  21  Times  I,.  K.  444,  7 
W.  C.  C.  1,  2  Ann.  Cas.  137 ;  Steel  v.  Cammell,  I^ird  <C-  Co. 
[1905]  2  K.  B.  232,  74  L.  J.  K.  B.  X.  S.  010,  53  Week.  li»p. 
612,  93  1.  T.  N.  S.  357,  21  Times  L.  R.  490,  2  Ann.  Cas.  142; 
Ismay,  Imrie  &  Co.  v.  Willi4imson  [1908]  A.  C.  437,  77  L.  J.  F. 
C.  N.  S.  107,  90  L.  T.  N.  S.  595,  24  Times  1.  K.  881,  53  Sol. 
Jo.  713;  Coe  V.  Fife  Cool  Co.  [1909]  S.  C.  393,  397,  46  Scot  I,. 
K.  328 ;  aheerin  v.  Cloylon  <«  Co.  [1910]  2  Ir.  K.  105,  44  Ir.  L. 
T.  23,  3  B.  W.  C.  0.  583;  Yates  v.  South  KirUy,  &c.,  CotUtriet 
[1910]  2  K.  B.  538,  79  L.  J.  K.  B.  N.  S.  lOio,  103  L.  T.  K.  S. 
170,  26  Times  L.  R.  596,  3  B.  W.  0.  C.  418,  3  N.  0.  C.  A.  225; 
EU  V.  Bart-Dyke  [1910]  2  K.  B.  677,  80  L.  J.  K.  E.  N.  S.  90, 
103  L.  T.  K.  S.  174,  26  Times  L.  E.  613,  3  B.  W.  C.  C.  482,  3 
K.  C.  C.  A.  230 ;  Clorer,  Clm/ton  <£•  Co.  V.  Uvjlien  [1910]  h.  O. 
242,  79  I.  J.  K.  B.  N.  S.  470,  102  L.  T.  N.  S.  340,  26  Times  L. 
n._  359,  54  Sol.  Jo.  375,  3  B.  W.  0.  C.  275,  47  Scot.  L.  R.  885 ; 
WMUlan  V.  Singer  Sewing  Machim  Co.  [1913]  S.  C.  346,  50 
Scot.  L.  R.  220,  [1912]  2  Scot.  1.  T.  484;  M'LuMe  v.  John 
Waison,  Ld.  [1913]  S.  C.  975,  50  Scot  L.  E.  770,  6  B.  W.  C.  C. 
850. 

I  Lord  Shaw  of  Dttitfermline  referred  to.  Trim  Joini  Dis- 
trict School  Board  of  Mmagenpeni  v.  EeUy  [1914]  A.  0.  667,  85 
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L  J.  P.  0.  N.  S.  220,  111  L.  T.  N..S.  305,  30  Times  L.  R.  452, 
58  Sol.  Jo.  4»3,  7  B.  W.  C.  C.  274,  48  Ir.  L.  T,  141,  1191-1]  W. 
O.  &  Ins.  Rep.  35)1,  Ann.  Chs.  lOlSA,  104], 

The  cases  of  ^t//oa  Coal  Co.  v.  Dtylie  11913]  S.  C.  54!),  50 
Scot.  L.  R.  350,  6  B.  W.  p.  C.  398,  [ltfl3]  W.  C.  &  Ina.  Itep. 
213,  1  Scot.  L.  T.  167,  4  N.  C.  C.  A.  HUO,  and  Cpi/le  v.  John 
[4]  Watson,  Ld.  [1915]  A.  C.  1,  [1914]  W.  X.  l»r.,  83  L.  J. 
P.  C.  N;  8.  307,  111  L.  T.  N.  S.  347,  30  Times  L.  It.  501,  58 
Sol.  Jo.  533,  7  B.  W.  C.  0.  259,  [d914]  S.  0.  44,  51  Scot.  L.  R. 
492,  which  aremost  like  the  present,  are  didtinginshablc,  becimsc 
it  was  the  accident  tliat  drove  the  man  in  tlic  one  ciise  into  the 
water,  and  in  the  other  into  the  eold  draft  of  air.  Here  it  is  the 
man's  own  choice  tlmt  he  went  into  the  water.  It  may  be  said 
that  the  finding  of  the  arbitrator  meant  that  the  extreme  and  ex- 
ceptional exposure  to  damp-  and  cold  was  the  accident ;  but  he 
does  not  say  so,  and  that  is  not  the  fair  constmctiou  of  the  words. 
Hctb  the  only  accident  occurred  on  October  23,  and  there  is 
nothing  to  connect  the  injury  with  that. 

A.  H.  B.  Constable,  K.C.,  and  D.  Oswald  Dykes  (both  of 
the  Scottish  Bar),  for  the  respondent,  were  not  called  upon. 

The  House  took  time  for  consideration. 

yiscount  Haldane:  My  Lords,  I  do  not  think  that  the  ques- 
tion raised  by  this  appeal  is  really  a  difiicnlt  (me.  The  sheriff- 
Bnbatitnte  has  found  that  the  rheumatism  from  which  the  re- 
spondent suffered  "was  caused  by  the  extreme  and  exceptional 
exposure  to  eold  and  damp  to  which  he  was  subjected"  by  comply- 
ing with  the  direction  given  to  him  on  October  28,  1914,  to  bail 
the  water  out  of  the  pit,  a  direction  which  necessitated  his  enter- 
ing the  water  and  standing  in  it  up  to  hia  chest  for  eight  hours. 
In  order  to  make  out  his  claim  under  the  Workmen's  Oompenaa- 
tion  Act  1906,  a  workman  must  prove  that  there  was  "personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment." The  finding  of  the  arbitrator,  who  was  in  this  case  the 
sheriff-substitute,  is  made  conclusive  as  to  whether  he  has  done 
so,  unless  there  was  on  the  face  of  the  award  errt/t  in  law,  or  un- 
less there  was  no  evidence  to  support  it.  In  the  present  appeal 
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it  is  clear  that  it  must  be  takpii  tliat  tlie  nrbitrator  foiiiid  conclu- 
sively tliat  there  was  injury  due  to  an  event  arising  out  of  aud  i^ 
the  <-ourst'  of  the  eiLpIoyiueiit.  Tiie  one  cjuostion  is  whether,  read- 
ing the  award  as  a  whole,  thi3  event  eoiild  be  in  point  of  law  an 
acK'ident  within  the  meaning  of  the  act,  for  if  so  the  arbitrator 
certainly  had  before  him  evidence  on  which  he  could  find  that  it 
had  happened. 

On  the  question  bo  remaining  I  think  that  the  jiu^nicnt  in  this 
[5]  House  in  Fenton  v.  J.  Th^rley  &  Co.  IVjm}  A.  C.  -143,  72 
1.  J.  K.  B.  N.  S.  787,  52  Week.  Rep.  81,  Sit  L.  T.  N.  S.  31i, 
19  Timea  L.  R.  684,  5  W.  C.  C.  1,  is  conelnsive.  If  the  defini- 
tion of  accident  within  the  meaning  of  the  act  U  ''an  unlooked-for 
miBbap  or  an  untoward  event  which  is  not  expected  or  designed," 
as  stated  by  Lord  Maeiiaghten,  it  covers  the  present  easa  If  r» 
qualification  is  added,  as  was  proposed  by  T.ord  Robertson,  to  the 
<:fFect  that  sueb  mishap  must  arise  from  miscalculation  of  forces  or 
inadvertence  to  them,  I  think  the  dcHnition  no  »iualified  'vdl  still 
cover  rhe  case.  For  I  interpret  the  finding  of  facts  as  amounting 
to  this, — that  there  was  an  entry  into  tlie  cold  water  and  pro- 
longed exposure  to  it,  the  elfocts  of  which,  being  miscalculated, 
proved  uue.xpoctedly  injurious.  There  is  no  su^eation  of  seri- 
ous and  wilful  misconduct  on  the  part  of  the  workman  which 
might,  under  §  1,  subs.  2  (c),  of  the  act,  deprive  him  of  the  right 
to  compensation.  Indeed,  it  js  plain  that  be  went  into  the  water 
to  bail  it  out  of  the  pit  under  directions  from  hia  employer,  and 
he  docs  not  appear  to  have  entertained  sueh  apprehensions  of 
danger  to  himself  as  to  induce  him  to  disobey  those  directions. 
Had  he  died  suddenly  while  so  exposed,  say  of  heart  disease 
caused  by  the  shock,  there  can  be  no  doubt  that  this  would  have 
given  a  title  to  hia  dependents  to  claim  on  the  footing  of  injury 
from  accident.  I  am  unable  to  see  why  a  claim  in  respect  of  a 
less  serious  mishap  should  bo  excluded  by  the  circumstance  that 
the  miscalculated  action  of  entering  the  water  took  time  to  pro- 
duce its  consequences.  This  misea]culate<I  action  of  entering  the 
water  in  the  present  ease  must  be  taken  to  have  constituted  a 
definite  event  which  culminated  in  rheumatic  affection.  It  was 
the  miscalculation  which  imported  into  that  event  tlie  character 
of  an  accident  within  the  meaning  of  the  act. 
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For  these  reasons  I  have  conic  to  the  conchisiou  that  tlie  appcnl 
ought  to  be  dismissed,  with  costs,  and  I  move  acooi-diugly. 

Lord  Kinnear:  My  Lords,  I  agree  with  the  luihle  and 
learned  Viscount  that  this  appeal  must  be  disinisswl.  It  eaiiuot 
be  disputed  that  on  Octoher  28  the  rcspoudeiit  suetaiuod  an  in- 
jury (to  wit,  a  subacute  rheiiniatiara)  arising  out  of  Ids  cinphn- 
ment;  and  the  only  question  is  whether  the  iujnry  an. si'  h\-  neci- 
dent  in  the  sense  of  the  statute.  I  agree  with  the  itiajority  of  the 
judges  [6]  in  the  Court  of  Session  that  tliis  question  is  not  to  he 
answered  by  poiuting  to  the  breakdown  of  a  water  pipe  o»  Octo- 
ber 23.  It  may  be  that  the  inception  of  the  disease  may  be  logi- 
cally traceable  to  the  hiirating  of  the  pipe  through  a  series  of 
causes  and  effMts  following  one  another  in  order.  But  the  con- 
nection is  too  remote  to  avail  for  fixing  the- right  to  conipcnsa- 
ticn.  It  is  trite  doctrine  that  inasmuch  as  "it  were  iutiaitc  for 
the  law  to  judge  the  causes  of  causes,  it  contentetli  its<;lf  with  the 
immediate  cause."  I,  of  course,  accept  the  law  laid  down  in  this 
IFonse  in  the  cases  of  Fenton  v.  J.  Thorley  £  Co.  [1903  |  A,  C. 
443,  72  L.  3.  K.  R  N.  S.  787,  52  Week.  Rep.  81,  81)  L-  T.  X.  S. 
314,  19  Times  L.  R.  C84,  5  W.  C.  C.  1,  and  Clover,  Clai/lon  £ 
Co.  V.  Hu'jies  [1910]  A.  C.  242,  79. L.  J.  K.  B.  N.  S.  470, 102  K 
T.  X.  S.  340,  26  Times  L.  R.  359,  54  Sol.  Jo.  375,  3  B.  W.  C.  C. 
275,  47  Scot.  L.  R.  885,  that  the  distinction  of  proximate  from 
remote  causes  is  not  to  be  rigorously  pressed  in  the  application  of 
the  Workmen's  Compensation  Act.  But  the  maxim,  if  it  is  not 
to  be  treated  as  an  inflexible  rule,  may  still'  be  useful  as  "a 
guide,"  to  use  the  language  of  a  distinguished  writer,  "to  the  ex- 
ercise of  common  sense."  And  this  is  quite  in  accordance  with 
the  opinion  expressed  by  noble  and  learned  Lords  in  the  eases  I 
have  cited.  For  what  tliey  disapproved  of  was,  in  effect,  the  sub- 
stitution of  l(^cal  subtleties  for  the  natural  reading  of  plain 
facts.  Accordingly,  in  tiie  caseof  Fenion  [1903]  A.  C.  443,  451, 
where  a  workman  was  ruptured  while  trying  to  turn  a  wheel 
which  had  stuck  fast  in  consequence  of  an  accidental  leak  in  a 
part  of  the  machinery,  Lord  Robertson  says:  "The  plain  fact  is 
that  hb  miscalculated  or  by  inadvertence  did  not  compare  the 
relative  resisting  forces  of  the  wheel  and  hia  body.  In  this  state 
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of  facta'  I  am  of  opinion  that  this  personal  injury  arose  by  acci- 
dent" in  the  eense  of  the  statute,  and  he  adds :  "I  do  not  rely  on 
the  historical  circumstance  that  the  sticking  of  the  wheel  was 
caused  by  an  accidental  leak.  I  think  myself  that  the  leak  is  too 
remote  to  impart  its  own  accidental  character  to  the  injury  which 
ultimately  resulted  to  this  man."  In  like  manner  Lord  Mac- 
naghten,  after  explaining  the  accidents  which  had  impeded  the 
working  of  the  wheel,  says  [1903}  A.  C  445 :  "I  mention  these 
circumstances  merely  for  the  purpose  of  putting  tbem  aside.  It 
was,  indeed,  argued  by  the  learned  counsel  for  the  appellant  that, 
if  the  mishap  that  befell  Fentcm  was  not  of  itself  and  apart  from 
all  other  circumstances  an  accident  within  the  meaning  of  that 
word  as  used  in  [7]  the  act,  then  these  two  things — the  loss  of  a 
spoke  in  the  wheel  and  the  leak  in  the  kettle — introduced  an  ele- 
ment of  accident-^a  fortuitous  element  it  was  called — which 
M-ould  satisfy  the  terms  of  the  enactment,  however  narrowly  it 
may  be  construed.  In  my  opinion,  they  do  not  affect  the  question 
in  the  least." 

I  conceive  that  this  decision,  both  on  its  negative  and  its  af- 
tivmative  side,  is  directly  in  point.  On  the  other  hand,  in  the 
rase  6f  Cotjle  v.  John  Watsm,  Ld.  [1915]  A.  C.  1,  [1914]  W.  N. 
195,  83  L.  J.  P.  C.  N.  S.  307,  111  L.  T.  X.  S.  347,  30  Times  L. 
It.  501,  5S  Sol.  Jo.  533,  7  B.  W.  C.  C.  259,  [1914]  S.  C.  44,  51 
Scot.  L.  K.  492,  it  was  held  that  the  antecedent  wreckage  of  a 
mine  shaft  was  not  too  remote  to  be  taken  into  account  in  deter- 
iniiiiiig  the  accidental  character  of  the  consequent  exposure  of  a 
workman  to  a  cold  draft,  whereby  lie  contracted  pneumonia. 
35ut  this  is  in  no  way  inconsistent  with  Fctitcni's  Case  [1903]  A. 
O.  443,  because  the  facts  were  alti^ther  different.  It  was  held 
in  the  later  case  that  the  incidents  were  directly  connected  and 
could  not  be  treated  as  independent  and  detached  factors.  In 
thi:4  particular  the  present  case  is,  in  my  judgment,  disting\ii8h- 
al'Jc  irom  C'oyle,  and  not  distinguishable  from  Fenion, 

rf  the  breakage  of  the  pump  must,  therefore,  be  treated  as  an 
historical  incident,  and  not  as  a  direct  cause  of  injury,  we  have 
still  to  look  for  the  true  determining;  fact  on  which  the  case  de- 
pends. iVnd  I  think  the  ninth  finding  of  the  stated  ease  leftves  no 
room  for  doubt  upon  this  matter.  I  observe  that  the  learned 
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sheriff-flubetitute  diatinguiahes  with  prcciaion  between  bis  find- 
ings in  fact,  whicb  arc  fJonl,  and  tbe  draision  which  be  bases  on 
the  facts  ao  found,  and  which  admittedly  involrea  matter  of  law. 
The  finding  which  I  take  to  be  conchisive  is  "that  the  rheumatism 
from  whicb  tbe  respondent  suffered  was  caused  by  the  extreme 
and  exceptional  exposure  to  cold  and  damp  to  which  he  was  sub- 
jected on  the  occasion  in  question."  I  agree  with  my  noblo  and 
learned  friend  that  the  sheriff-substitute  cannot  be  said  to  have 
niisconstnied  the  statute  when  he  found,  farther,  that  "this  was 
an  injury  by  adcident  arising  out  of  and  in  the  course  of  bis  em- 
ployment." On  the  particular  occasion  described  the  man  ex- 
posed himself,  in  performance  of  bis  duty  to  bis  employer,  to  an 
extreme  and  exceptional  degree  of  cold  and  damp,  tbe  character 
and  effects  of  whicb  be  had  miscalculated  or  through  inadver- 
tence bad  failed  to  foresee.  If  tbe  sheriff-substitute  thought  that 
this  was  an  untoward  and  [8]  unlooked-for  mishap  which  was 
not  expected  or  designed,  I  see  no  groimd  in  law  for  disturbing 
his  decision. 

The  learned  counsel  for  die  appellants  argued  that  in  order  to 
satisfy  the  act  there  must  be  some  distinct  event  or  occurrence 
whicli,  taken  by  itself,  can  be  recognized  as  an  accident,  and  then 
that  the  injury  must  be  shown  to  have  followed  as  a  consoquence 
from  that  specific  event.  But  this  is  just  the  argument  that  was 
rejected  in  Fenttm  y.  J.  ThorUy  &  (Jo.  supra.  It  is  uunecessHry  to 
say  more;  but  I  venture  to  add  that  tbe  argument  seems  to  me  to 
real  upon  a  misreading  of  tbe  statute,  which  can  only  have  arisen 
from  a  failure  to  give  any  exact  attention  to  the  actual  words, 
Tbe  statute  does  not  speak  of  an  accident  as  a  separate  and  dis- 
tinct thing  to  be  considered  apart  from  its  consequences,  but  tbe 
words  "by  accident"  are  introduced,  as  Lord  M«cnaghten  says ; 
parenthetically,  to  qualify  tbe  word  "injury."  The  question, 
therefore,  is  whether  tbe  injury  can  properly,  and  according  to 
the  ordinary  use  of  language,  be  called  accidental.  Another  point 
which  has  been  strenuously  maintained  in  various  cases  could 
hardly  have  been  stated  were  it  not  for  the  same  deviation  from 
the  exact  words  of  the  statute.  It  is  said  that  a  disease  is  not  an 
accident  and  is  therefore  excluded  from  the  scope  of  the  enact- 
mfflit.  This  seems  to  be  suggested  by  an  ambiguity  in  the  use  of 
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tlip  ^voi-d  "accident,"  wliicli  may  cither  denote  a  cause  or  an  ef- 
fect; and  tho  arguiuout,  assuming  the  latter  meaning  to  bo  in- 
tcjuicd,  is  that  no  injury  can  be  called  accidental  unless  it  be  a 
visible  hurt  to  the  hnAy,  apparently  caused  by  some  external 
force.  But  thcH;  in  no  snppoit  for  this  notion  to  be  found  in  tbe 
statute.  For  the  statntorv  form  of  words  gets  rid  of  the  double 
meaning  completely.  It  ig  impossible  to  read  tbe  words  "by  aeci- 
tteut,"  in  the  connection  in  which  they  occur,  as  denoting  only  the 
apparent  character  of  the  harm  sustained  and  not  the  cause  or 
source  from  which  it  may  have  arisen.  The  conclusive  answer, 
bowevori  is  that  in  the  case  of  DnjUe  [1913]  S.  C.  54!),  50  Scot 
L.  R.  350,  6  B.  \V.  C.  C.  SyS,  [1913]  W.  C.  &  Ins.  liep.  ii:),  1 
Scot.  L.  T.  l«7,  4  X.  C.  0.  A.  899,  where  tbe  argument  was  main- 
tained with  great  force  by  Lord  Salvesen,  it  was  distinctly  i-e- 
jected  by  the  decision  of  the  court,  which  was  approved  by  this 
]lout!c  in  the  case  of  Cot/le  v.  John  Waison,  Jjd.  sttpra.  This  was 
in  accordance  with  previous  [9]  decisions  of  the  House;  and  I 
apprehend  it  must  now  be  taken  as  settled  that  whil<;  a  disease  is 
not  in  itself  an  accident  it  may  be  incurred  by  accident,  ami  that 
that  is  enough  to  satisfy  the  statute.  On  this  point,  iudei'd,  the 
statute  is  its  own  interpreter.  For  the  section  which  enables  cer- 
tain industrial  diseases  to  ix*  ti'eated  as  aeeidents,  although  in  fact 
they  are  not  accidental,  provides  thattJiia  is  not  to  aftwt  the  right 
of  a  workman  to  recover  compensation  in  i-espect  of  a  disease  to 
which  tbe  section  does  not  apply,  "if  the  disease  is  a  personal  in- 
jury hv  accident  in  the  sense  of  the  act." 

I  desire  to  add  that  I  do  not  participate  in  the  diiiicultics  which 
I^rd  Johnston  seems  to  have  e¥i>erienced  in  reconciling  his  opin- 
ion in  tbe  present  ease  with  tbe  decisions  in  Eke  v.  llart-Dyke 
[1910]  2  K.  li.  C77,  80  L.  J.  K,  B.  N.  S.  90,  103  ]>.  T.  N.  S. 
174,  20  Times  L.  R.  fil3,  3  R  W.  C.  ('.  482,  .3  N'.  (I.  C.  A.  230, 
and  Steel  v.  CamvieU,  Laird  <£■  Co.  [1905]  2  K.  B.  232,  74  I..  J. 
K.  B.  N.  S.  fllO,  53  ^Veek.  Rep.  ('.12,  93  L.  T.  S.  S.  357,  ai 
Times  L.  R,  490,  2  Ann,  Cas.  142,  and  with  the  statutory  condi- 
tions as  to  the  notice  of  accident  which  nnist  l)e  given  to  the  em- 
ployer. Those  decisions  are  based  on  tiie  undisputed  principle 
that  disease  unconnected  with  accident  is  not  within  the  scope  of 
the  enactment ;  and.  aa  regards  the  facts  it  was  held  that  a  disease 
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coutracted  gradually  froui  continuous  cxpoaiire  to  sett"er  gaa,  but 
wbioli  could  not  -be  related  to  &ny  particular  time  or  to  anv  uu- 
foreswa  and  imdcsigiicd  eiciit  as  the  origin  of  the  niiscliief, 
could  not  properly  bo  described  «a  the  result  of  accident. 
Whether  this  was  right  or  wi-oiig  as  an  inference  of  fact  it  is  uu- 
ncct'ssaiy  to  inquire.  Cut  notbiug  could  be  further  from  collision 
with  the  principle  on  which  the  present  case  must  be  decided.  I 
do  not  doubt  that  accident  must  mean  somotbing  of  which  notice 
can  be  given.  But  the  stated  case  sets  ont  a  perfectly  delinitc 
event  at  a  deJinire  time  and  place,  and  there  coidd  be  no  difficulty 
whatever  in  complying  with  the  condition  for  notice.  What  may 
have  been  the  best  form  of  notice  in  the  present  case  it  is  not  for 
us  to  consider,  because  we  know  nothing  about  the  notice  actual- 
ly given,  excerpt  that  no  objection  has  been  taken  to  it,  and  we 
must  adsume  that  it  satisfied  the  statute. 

Lord  Shaw  of  Dunfermline :  My  Lords,  the  statcil  ca.'^c  nar- 
rates that  the  nspondent  was  a  bnisher  employed  by  the  appel- 
lants in  a  coal  mine.  On  October  2S,  1014,  on  going  down 
[10]  the  pit,  he  was  directed  to  enter  a  body  of  water,  Avhich  had 
been  aecunmlating  owing  to  the  brcakdoivn  of  a  water  pump  five 
days  before,  and  to  bail  out  the  water.  lie  was  i-eqiiircd  to  stand 
up  to  his  cbcst  in  the  cold  water,  and  this  he  did  for  eight  houis. 
lie  contracted  subacute  rheumatism.  The  sherill  iinds  "that  the 
rheumatism  was  caused  by  the  extreme  and  exceptional  exposunt 
to  cold  and  damp  to  which  he  was  subjecterl  on  the  occasion  in 
question." 

I  do  not  see  how  it  can  be  argued  that  this  finding  was  not  one 
of  fact ;  nor  do  1  see  how,  that  being  so,  it  didjnot  justify  the  find- 
ing in  law  that  the  words  of  the  statute  \tere  affirmed,  namely, 
that  the  appellant  sustained  "an  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment." 

Injury  by  accident  is  a  comiiosite  expression.  It  inclnilcs  a 
case  like  the  pivscnt,  namely,  the  contraction  of  disease,  arising 
from  extreme  and  exceptional  exposure.  This  expression — "con- 
traction of  disease" — might  also,  no  doubt,  be  analytically 
treated,  and  it  might  be  said  that  the  disease  was  the  injury  and 
its  contraction  the  accident;  hut  that  carries  the  matter  no  far- 
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tlicr,  and  in  both  cases  the  coinpoeite  synthetic  expresBion  brings 
the  events  together  just  as  they  happen  in  life  and  in  fact.  This 
coiistniction,  besides  being  moat  simple,  prevents  the  confnston 
that  is  apt  to  arise  by  the  supposed  difficulty  of  applying  the  act 
because  the  event  cannot  be  fixed  in  date.  The  disease  and  its 
contraction  stand  together  so  far  as  date  is  concerned ;  and  in  this 
case  that  date  was  October  28.  The  cases  of  Drylie  [1913]  S.  C. 
549,  50  Scot.  L.  R.  350,  6  B.  W.  C.  C.  398,  [1013]  AV.  0.  &  Ina. 
Eep.  213,  1  Scot.  L.  T.  167,  4  N.  C.  C.  A.  899,  in  the  Court  <rf 
Session,  and  Cotjle  [1915]  A.  C.  1,  [1914]  W.  N.  195,  83  L.  J. 
P.  0.  i?r.  S.  307,,  111  L.  T.  N.  S.  347,  30  Times  L.  K  501,  58 
Sol.  Jo.  533,  7  B.  W.  C.  C.  259,  [1914]  S.  C.  44,  61  Scot.  T^  E. 
492,  in  this  House,  dealt  with  physical  occwn'eneea  analogous  to 
that  in  the  present  instance,  and  the  same  principle  as  that  now 
given  effect  to  was  there  applied. 

On  the  wider  ground,  apart  from  precedent,  I  do  not  doubt 
that  the  statute  has  been  correctly  applied,  and  that  the  appeal 
should  fail. 

Lord  Parmoor:  My  Lords,  the  respondent  was  a  miner  who 
was  working  in  the  employment  of  the  appellants  as  a  brusher  at 
their  Newton  pit,  Kenmuirhill  Colliery,  when  on  October  23 
the  water  pump  broke  down  and  a  large  quantity  of  water  ac- 
cumulated [11]  in  the  pit  bottom.  These  facts  form  part  of  the 
history  of  the  case,  but  I  think  it  is  impossible  to  say  that  there  is 
any  connection  between  the  injury  in  respect  of  wliich  the  claim 
is  made,  and  the  acci<lent  of  the  breaking  down  of  the  water 
pump  which  occurred  on  October  23. 

On  October  28  the  respondent  was  directed  to  go  down  the  pit, 
and  was  employed  to  bail  wafer  from  the  pit  Iiottoin.  It  is  not 
denied  that  in  the  course  of  this  employment,  and  arising  out  of 
it,  he  contracted  an  attack  of  subacute  rhcuumtism,  rendering 
him  unfit  to  work.  The  sheriff-substitute  has  held  that  it  was  es- 
tablished as  a  fact  that  the  rlietimatisni,  from  which  the  respond- 
ent suffered,  was  caused  by  the  extreme  and  exceptional  expi>8ure 
to  cold  and  damp  to  which  he  was  subjected  on  the  occasion  in 
question,  and  found  that  there  was  an  injury  caused  by  accident, 
and  that  the  appellants  were  liable  to  the  respondent  in  compcn- 
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BHtion.  This  fiiuliiig  is  final,  subject  to  an  error  in  law.  It  waa» 
howerer,  argiicd  on  belialf  of  the  appellants  that  there  was  no 
eridence  from  which  it  could  competently  be  found  that  the  in- 
capacity of  the  respondent  was  attributable  to  an  injnrv  by  acci- 
dent. The  Court  of  Session  affirmed  the  determination  of  the 
sheriff-substitute,  and  it  is  against  this  decision  that  the  appeal 
is  brought. 

My  T^rds,  I  cannot  doubt  that  there  was  evidence  from  which 
the  sherifF-substitute  could  competently  find  that  the  incapacity 
of  the  respondent  was  attributable  to  an  injury  by  accident,  using 
the  word  "accident"  in  its  ordinary  natural  sense.  The  immersion  , 
in  water,  nuder  conditions  of  extreme  and  exceptional  exposure  to 
cold  and  damp,  may  be  regarded  either  as  an  unforeseen,  or  an 
untoward,  event,  and  in  either  alternative  as  an  accident  This 
being  so,  it  was  within  the  competency  of  the  dieriff-substitute  to 
find  in  favor  of  the  respondent.  The  miscalculation  of  condi- 
tions, or  carelessness  as  to  conditions,  is  a  common  cause  of  acci- 
dent, as  in  the  case  of  a  person  being  accidentally  drowned 
through  miscalculation  of  the  depth  of  the  water  into  which  he 
has  entered,  or  through  carelessness  in  making  no  oalculation  as 
to  its  depth.    There  is  no  error  in  law,  and  this  ends  the  case. 

The  decision  of  the  Court  of  Session  should  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

[12]  Lord  Wrenbury:  My  Lords,  in  this  case  the  workman 
snetained  "personal  injury"  in  the  form  of  a  physical  ailment  or 
illness,  namely,  subacute  rheumatism.  For  the  purpose  of  the 
construction  of  the  act,  it  must  be  immaterial  whether  the  "per- 
sonal injury"  is  death,  or  the  loss  of  a  limb,  or  disease,  or  illness. 
In  each  case  the  ]iersonal  injury  is  not,  and  cannot  be,  the  acci- 
dent. It  is  the  result  of  the  accident.  The  phrase  in  the  act  is 
"personal  injury  by  accident."  In  this  and  in  every  case  the  in- 
(juiry  must  be  whether  tlie  pei-sonal  injury  which  has  been  sus- 
tained WHS  sustained  in  such  a  state  of  circumstances  as  that  it 
■was  sustained  "by  accident."  I  call  particular  attention  to  the 
fact  that  the  language  of  the  act  is  not  "personal  injury  by  an 
accident,"  but  "personal  injury  by  accident,"  This  means,  I 
conceive,  personal  injury,  not  bv  design,  but  by  accident,  by  some 
10  B.  n.  c. 
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juishap  Hnfon-seeu  and  unexpected;  accidental  pvi-^omtl  injuiy. 

While,  on  the  one  hand,  it  is  trno  tliat  the  personal  injury  can- 
not Ix!  the  accident  which  satisfies  the  phmse  "hy  accident,"  yet, 
on  the  other  hand,  it  is  at  the  same  time  true  that  the  result  is  a 
factor  which  assists  in  determining  whether  the  injury  was  sua 
tallied  W  accident  or  not.  If  a  man  nndresses  on  the  beach  in 
orilcr  ((I  enjoy  a  hath  in  the  sea,  j^roes  voluntarily  into  the  water, 
and  is  drowned  hy  reaa<in  of  the  existence  of  a  strong:  cuircnt,  no 
one  could  deny  that  his  death  was- accidental,  that  his  death  waf 
hv  accident.  In  this  case  his  going  into  the  water  was  not  acci- 
,  dental ;  tlie  existence  of  the  current  was  not  accidental ;  but  there 
was  a  factor  which  caused  his  death  to  he  "hy  accident,"  and  that 
was  that  unintentionally — perhaps  hy  ignorance — he  miscalcu- 
lated the  forces  with  whicli  he  had  to  do;  he  did  not  know  of  the 
current,  or  he  thought  that  he  was  a  strong  enough  swimmer  to 
cope  with  i|t.  He  was  wrong.  The  mishap  which  resulted  fi'om 
his  bathing  in  this  dangcroua  place  was  accidental.  He  had  no 
intention  cir  thought  of  going  to  his  death.  Xo  other  person  in- 
tervened to  conduce  to  the  i-esiilt.  The  sufferer's  death  was  an 
unexpected  event,  an  imtoward  result;  it  was  by  accident.  If  he 
had  not  been  drowned  it  would  Ix'  accurate  to  say  that  happily 
thei'e  had  been  no  accident.  That  which  I  endeavor  to  express  is 
perhaps  best  summarized  by  saying  that  although  the  "personal 
injury"  (the  death,  or  disease,  or  whatever  it  is)  cannot  be  the  ac- 
cident, [13]  yet  the  contraction  of  the  disease  or  the  incarring 
of  the  death  may  he  bj'  aceidcnt,  Tlie  fact  of  disease  is  not  an  ac- 
eidint,  Imt  the  contraction  of  disease  may  be  by  accident.  Sectifflj 
8,  ftubsec,  10,  in  using  the  words  "'if  the  disease  is  a  personal  in- 
jury by  acfidoHt,"  means,  I  think,  "if  the  disease  is  a  personal 
injury  incurred  hy  accident," 

Afy  l.rrds,  after  these  general  olisi'r  vat  ions  I  do  not  feel  that 
any  useful  jiurpose  will  be  servetl  hy  traveling  through  the  numer- 
ous cases  which  have  been  cited.  The  question  is  whether  sneh 
facta  have  been  found  as  that  the  arbitrator  eould  from  tliose  facts 
arrive  at  the  eouchision  that  the  rhenmaliam  was  contracted  under 
such  oireitnistances  as  that  the  persmial  injury  was  by  accident. 
The  only  Jinding  which  I  need  set  out  is:  "fl.  That  the  rheuma- 
tiem  from  which  the  respondent  suffered  was  caused  by  the  ex- 
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tremo'  and  exeeptioual  exposure  to  cold  aud  damp,  to  which  he 
waa  subjected  oo  the  occasion  in  question."  Suppose  the  events 
had  been  that  under  directions  ^ven  by  the  employer  tbe  man 
had  gone  into  the  water,  and  it  had  proved  unexpectedly  to  be  8 
feet  deep,  and  that  he  had  been  drowned.  Xo  one,  I  think, 
would  dispute  that  his  death  would  have  been  by  accident.  The 
accident  would  have  arisen  from  miscalculation  or  ignorance  as 
to  the  depth  of  the  water,  by  reason  of  which  the  man  was  ex- 
posed to  danger  and  was  drowned<  Is  there  any  difference  of 
principle  between  the  ease  in  which  the  water  went  over  his 
head  and  caused  death,  and  the  case  in  which  the  water  extended 
Its  high  as  his  chest  and  caused  rheumatism?  I  think  not.  In 
all  these  cases  it  is  essential  to  bear  in  mind  that  the  appellate 
judge  has  not  to  determine  whether  he  would  have  arrivefl  at  the 
conclusion  at  which  the  arbitrator  arrived,  but  has  to  sec  whether 
such  facts  arc  found  as  that  the  arbitrator  could  arrive  at  that 
(-oneliision.  Here  the  sequence  of  the  language  in  the  rase,  after 
the  finding  wliicli  I  have  quoted,  shows  that  the  arbitrator's  find- 
ing is  that  the  rheumatism  was  an  injury  caused  by  the  extreme 
and  exceptional  exposure  to  cold  and  damp ;  in  other  words,  that 
the  cxtrrnie  and  exceptional  exposure  to  cold  and  damp  was  that 
which  caused  tlie  personal  injury  to  be  by  accident.  I  take  this 
to  mean  that  neither  em|iloycr  uor  man  anticipated  that  tbe  cold 
and  damp  would  have  been  so  extreme  as  to  cause  the  illness ;  that 
the  exposure  of  the  man  to  it  was  an  untoward  e\'ent ;  that 
[14]  the  result  was  uaexpectetl;  that  the  outcome  was  a  mishap; 
and  that  consequently  the  injury  was  by  accident.  Whether  I 
should  have  been  of  that  opinion  or  not,  I  think  tbe  arbitrator 
could  properly  so  bold. 

I  may  add  that  the  events  of  October  23  have,  in  my  judgment, 
no  Rearing  upon  the  matter.  There  was  an  accident  on  October 
2.3,  no  doubt,  but  that  accident  eanstid  nothing  in  tbe  events  of 
October  28.'  Suppose  there  is  a  railway  accident  by  collision,  and 
that  a  breakdo\vn  gang  is  sent  to  deal  with  the  matter,  and  that  ;i 
member  of  the  breakdown  gang  is  injured  when  dealing  with  it. 
The  fact  that  he  is  sent  to  deal  with  the  results  of  an  accident  by. 
collision  does  not  show  that  he  suffered  -from  the  accident  by  col- 
lision. Tbe  fact  that  there  was  such  an  accident  baa  no  bearing 
10  B.  R.  C.  21 
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upon  tlie  question  whctlioi-  he  was  injured  by  necident  or  not.  So 
Ih'I'c  the  fact  that  the  water  wonld  not  have  heeii  there  if  tte 
pnmp  had  not  nccidentally  broken  down  on  October  23  has  no 
rciovance  to  the  question  whether  on  October  38  the  man  was 
the  victim  of  an  accident. 

Tlie  conclnsion  at  wliich  I  arrive  is  that  iipon  the  facts  found 
the  arbitrator  conld  hold  as  matter  of  law  that  the  injury  was  by 
accident.  The  appellant,  I  notice,  by  bis  supplementary  atate- 
nreiit,  submits  that  the  question  is  whether  "it  conld  competently 
lie  held  by  the  arbitrator  that  the  respondent's  incapacity  was  at- 
tributable to  an  accident."  By  this  divergence  from  the  words  of 
the  act  the  appellant  has,  I  think,  fallen  int«  an  error  which 
taints  nil  the  subsccinent  submissions  in  his  ease.  In  the 
next  sentence  he  alters  the  language  which  he  uses  and  adopts  th« 
hiiignagc  of  the  act,  but  seemingly  he  fails  to  notice  that  he  baa 
done  so. 

In  my  judgment  the  appeal  fails  and  must  be  dismissed. 

Interlocutor  of  the  Second  Division  of  the  Court  of 
Session  in  Scutlund  affirmed  and  appeal  dis- 
missed with  costs. 

Lords'  Journals,  March  C,  1!)16. 

A£;ent3  for  appellants:  Bevertd'/e,  Greig,  <C  Company,  for  W. 
T.  Craig,  Solicitor,  Glasgow,  and  W.  t&  J.  Bvrness,  W-.  8.,  Edin- 
Imrgh. 

Agents  for  respondent:  Sf.n-eU,  Edtvards,  &  NevUI,  for 
O'llarf,  Lyons  £  Company.  Wrilers,  Glasgow,  and  J.  Doualas 
Gardiner  &  Mill,  S.S.V.,  Editdmrgh. 

Note. — ^Workmen's  Compensation  Acts :  Rheumatism  of  sciatica 
contracted  by  workman  as  an  "accident,"  or  "personal  in> 
jury. 

For  annotation  on  cbill  as  "accident"  within  workmen's  compensa- 
tion afts,  see  itaguire  v.  Union  8.  8.  Co.  ante,  169, 

It  will  be  observed  that  in  the  reported  case  (Qlaboow  Coal  Co.  t. 
WiiLSir,  ante,  308)  subacute  riieumatiam,  canned  by  extreme  and  es- 
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ccptional  exposure  to  cold  and  damp,  to  which  a  bmsher  in  a  mine 
was  exposed  while  standing  in  a  pit  np  to  his  chest  for  eight  hours 
following  instructions  to  bail  out  the  pit,  which  was  flooded  by  reason 
i(f  tlie  breaking  ilown  of  a  pump  five  days  before,  was  held  to  have 
been  occasioned  liy  accident  within  the  meaning  of  the  Workmen's 
Compensation  Act,  providing  for  compensation  in  case  of  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment; on  the  ground  that  although  the  breakdown  of  the  pump  waa 
too  remote  to  impart  its  accidental  character  to  the  injury,  yet,  aside 
from  this,  his  injury,  resulting  from  the  exposure,  was  a  mishap  un- 
foreseen and  unexpected,  and  therefore  an  accident. 

There  is  little  direct  authority  on  the  question  here  considered. 

In  Barbeanj  v.  Ckv^g  {1915)  8  B.  W.  C.  C,  37,  acute  sciatica,  de- 
veloped by  an  unlicensed  pilot,  was  held  to  have  been  caucod  by  an 
accident  arising  out  of  his  employment,  where  it  appeared  tliat  after 
piloting  a  ketch  out  of  a  harbor  on  a  day  in  January  when  a  beaTf 
gale  was  blowing,  he  jumped  into  bis  own  boat  and  alighted  in  an  un- 
suitable place,  so  that  the  nose  of  the  boat  went  under  water  and  was 
partly  filled,  and  he  was  nearly  drowned  and  wetted  to  the  tlii^hs,  and 
was  pulled  out  by  the  captain  of  the  ketch,  and  he  subsequently  got 
into  bis  boat,  baled  it  out,  and  rowed  home,  during  the  process  of 
which  he  again  got  wet  from  the  spray,  and  sciatica  developed  as  a 
result  of  his  wetting.  Cozens-Hardy,  M.  E.,  said:  "\m  getting  off 
from  the  ketch,  which  is  not  a  very  big  v&^scl,  of  course,  I 
think  the  result  of  the  evidence  is  that  he  jumped  and  alighted 
not  in  tlie  best  or  most  suitable  position,  hut  in  the  front  of  the 
boat,  tlie  result  Iwing  that  the  boat  went  under  water  and  became 
so  nearly  full  that  he  was  up  to  the  thighs  in  water.  The 
captain  who  saw  this  pulled  him  up  again  into  the  kct^h,  and  said 
that  he  had  had  a  narrow  escape  of  being  drowned.  Then  he 
got  into  the  boat  again  and  baled  out  the  water,  got  free  of  the  ketch, 
and  rowed  back  to  the  quay.  During  that  process,  although  he  was 
wet  np  to  the  thighs  by  the  first  plunge,  he  got  wet  again  with  the 
Kpray.  Tlie  result  was  that  the  doi'tqr  found  him  snfTcring  from 
sciatica,  and  the  judge  awarded  him  certain  sums  during  total  and 
partial  incapacity,  and  a  suspensory  ])aynicut  of  Id.  a  week  from 
that  time,  because  one  never  could  tell  whether  it  would  come  on 
iigain  or  not.  Now  was  there  an  accident?  I  certainly  do  not  intend 
to  affirm  that  because  a  ])iIot  merely  pcfs  very  wet  in  rough  weather 
niul  suffers  from  it,  that  that  is  an  accident  or  injury  arising  out  of 
!ind  in  the  course  of  the  employment.  There  must  he  something  dis- 
tinct from  the  injury;  one  cannot  disregard  the  words  '\>y  accident.* 
Coi/le  V.  John  Watson  [191.^]  A.  C.  1,  30  Times  L.  R.  .TOl,  [19141 
.  W.  X.  195,  83  L.  J.  P.  C.  X.  S.  307,  111  L.  T.  X.  S.  347,  58  Sol. 
.  Jo.  533,  [1914]  S.  G.  44,  SI  Scot.  L.  R.  492,  7  B.  W.  C.  C.  259. 
10  B.  R.  C. 
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There  a  miner  was  kept  one  and  n  half  lioiird  in  water  with  serious 
coneequences.  There  was  no  doubt  about  the  injury,  but  the  fact  of 
hiH  being  detained  did  not  entitle  him  to  compensation  under  tlie  set. 
The  complainant  said  that  something  was  wrong  witli  on«  of  the 
shafts  by  whicli  he  usually  ascended,  and  tliis  had  imposed  on  hitu  the 
ohligation  of  waiting  at  the  other ;  that  the  acoidetit  which  took  place 
was  the  first  sliaft  being  out  of  order,  and  that  he  being  obliged  to 
stand  in  water  was  the  legitimate  and  natural  consequence  of  that 
accident.  The  only  accident  stated  here  if  tliat  he  jumi)ed  from  Iho 
ketch  into  the  boat  anrl  made  a  ba<!  shot,  and  part  of  the  boat  went 
under  water  to  snch  an  extent  that  he  was  in  danger  of  lieing 
drowned>  and  he  was  pulled  up  into  the  ketch.  I  am  not  prepared  to 
say  that  there  was  not  sufficient  evidence  that  there  was  an  accident, 
and  that  the  injury  arising  is  the  consequence." 

But  it  has  been  held  that  an  employee  who  contracted  sciatic  rheu- 
matism whiic  at  work  in  the  severe  cold,  with  clothing  wet  from 
dripping  water,  after  having  been  ex)>osed  to  high  tem))cratures  on 
other  days,  did  not  sustain  an  accident  entitling  him  to  compensa- 
tion under  tlie  Nebraska  Workmen's  (.'omjwnsation  Act.  Blnir  v. 
Omaha  Ir.e  &  Cold  Storage  Co.  (1017)  102  \eb.  16,  IG.'i  \.  W.  8!):t. 
The  court  said :  "Plaintiff  insists  that  the  illness  was  an  'accident"  as 
defiDed  in  the  C'onipensatioD  Act,  while  defendant  insistjt  that  the  ilin- 
casc  was  contracted  in  the  natural  course  of  events,  ami  was  not  tlie 
result  of  accident.  The  utatute  involved  provides:  'Comjwnsntiou 
shall  be  oiadc  for  p<Tsonal  injuries  to  or  for  the  death  of  sucli  em- . 
ployee  by  accident  arising  out  of  and  in  the  course  of  his  cmployuient.' 
Rev.  Stat.  1913.  §  ;f6.'>l.  "The  word  "accident"  as  used  in  this  article 
phall,  unlesis  a  different  meaning  is  clearly  indicated  by  the  context, 
be  constnied  to  mean  an  unexpected  or  unforeseen  event,  happening 
suddenly  and  violently,  with  or  without  human  fault  and  producing 
at  the  time  objective  symptoms  of  an  injury.  The  terms  "injury"'  and 
"personal  injuries"  shall  mean  only  violence  to  the  physical  structure 
of  the  body  and  such  disease  or  infection  as  naturally  results  there- 
from. The  said  terms  shall  in  no  ease  l>e  construed  to  include  oivn- 
pational  disease  in  any  form,'  etc.  Rev.  Stat.  1913,  §  3fi93.  Was  the 
sickness  of  plaintiff  an  'accident'  ?  There  was  no  event  which  haii- 
penetl  suddenly  and  violently  which  jirotluced  at  the  time  objective 
symptoms  of  an  injury.  The  statute  provides  that  the  terms  '|)erson- 
al  injuries'  and  'injury"  'shall  mean  only  violence  t*  the  physical 
Ktructure  of  the  l>ody.'  There  was  no  violence  to  the  physical  struc- 
tnre.  ...  In  the  case  at  bar  no  accident  has  been  shown.  The  case 
is  in  no  wise  different  than  the  ordinary  ease  where  a  man  who  has 
Iieen  engaged  in  indoor  work  for  a  time  does  outdoor  work  in  cohl 
weather  and  contracts  a  se^■ere  cold.  Indeed  it  may  be  questioned 
whether  the  trouble,  according  to  the  evidence  of  the  doctor,  wa* 
10  B.  R.  C, 
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not,  to  flome  extent  at  least,  occupatioual,  and  the  statute  expressly 
provides  that  the  terms  used  therein  shall  in  iio  case  be  construed  to 
include  occupational  disease  in  any  form.  This  court  has  alTea<ly 
construed  very  lil>erally  the  provisions  of  the  atatute,  but  to  hold  thiit 
plaintiffs  sicknct;s  was  the  result  of  an  acddcnt  would  be,  in  our  opin- 
ion, to  go  beyond  any  reasonable  constniution."  J.  T.  W. 


[SCPREME  COURT  OF  VICTORIA.] 

PASH    V.    VICTORIAN    STEVEDOItlXG    &    GENEKAL 
CONTRACTING  COMPANY  PTY.  LTD. 

[1»20]  Vict.  L.  H.  3S. 

Worlinmi'a  rontpenaatlon  —  ArfMenl  arlHlng  out  of  niid  (n  the  courtte 
of  emplovnxent  —  stevedore'*  employee  deacendlne  Improper 
hotehwy. 

Aiv  injury  to  a  Bteredbre'H  laborer  did  not  arine  oiit  of  and  in  tlic 
courge  of  Ilia  employment  within  the  meaning  of  the  ^Vorkmen'g  Com' 
penestioD  Act,  but  wa.e  caused  by  added  risk  voluntarily  and  unnefee- 
narily  undertaken  hy  him,  where,  while  ivorking  Ht  night  at  a  iveli-lightfll 
hatchway,  he  returned  from  the  wharf,  nhirli  he  had  ]ia<l  oceasion  to 
visit,  by  way  of  another  hatchway  which  was  unlighted  and  dangeroud, 
aad  which  ha  had  no  right  to  lue,  and  was  injured  by  falling  down  the 
bole. 

LancMhire  and  i'orkahire  Raitiaiy  Co.  v.  Highley  [1917]  A.  C.  Slii,  SQ 
L.  J.  K.  R  S.  S.  71.1,  118  L.  T.  X.  S.  787,  33  Times  1^  R.  286.  61  So!,  .lo. 
897, 101.  W.  C.  C.  241,  Ann.  Gas.  1917D,  200, 15  K.  C.  C.  A.  210,  applied. 

(DeMmber  3,  lOlB.) 

Appeal  from  award  of  statutory  arbitrator. 

The  appellant,  Albert  Victor  Pash,  who  wae  a  stevedore's 
laborer  employed  by  the  Victorian  Stevedoring  &  General  Con- 
tracting Company  Pty,  Ltd.,  on  let  Angust,  1918,  sustained 
personal  injury  by  accident  through  falling  down  the  hold  of  the 
Btcamahip  Saramba,  which  he  was  engaged  in  unloading  at  the 
.Victoria  Docks,  Melbourne. 

Arbitration  under  the  prorisiona  of  the  Workers'  Compensa* 
tion  Act  1915  (No.  2750)  was  requested,  and  the  case  came  be- 
fore his  Honor  Judge  Winneke  as  arbitrator. 

Tho  appellant  was  engaged  en  31st  July,  191S,  to  work  in  the 
10  B.  R.  C. 
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uoloadiug  of  tlie  steamship  Baramba,  ^vhich  was  then  lying  at 
Victoria  Docks,  Melbourne.  Appellant  commenced  work  on  tlic 
nig^t  of  31st  July  at  7  p.  m.  Hatches  Noa.  5  and  6  were 
fitted  with  booby  batches,  or  covered  stairways,  leading  below  to 
what  had  been  used  as  troop  decks.  Appellant  was  set  to  work  at 
No.  0  hatch.  To  get  there  lie  wont  along  the  main  deck  to  No.  5 
hatch,  descended  by  the  booby  hatch  there,  and  went  along  to  hia 
work  at  No.  6  hatch,  where  he  worked  all  night.  At  7  p.  ii.  on 
the  evening  of  1st  Angust  he  came  on  board  again,  descended  by 
No.  G  hatch,  and  worked  in  the  hold  till  about  9  p.  m.,  when  ho 
bad  to  visit  the  wharf,  and  to  do  so  ascended  by  No.  6  hatch.  On 
returning  [36]  he  descended  by  the  open  booby  hatch  at  No.  5 
hatch  to  the  deck  iuunediately  below,  and  proceeded  to  walk  theneo 
along  the  deck  towards  No.  6  hold,  which  was  abaut  27  feet  dis- 
tant. Part  o£  the  batches  at  No.  6  hatch  had  boon  removed,  and 
api)eilaiit,  not  knowing  or  noticing  this,  fell  down  the  hold  there, 
and  was  injured.  Tlie  spot  where  appeHant  fell  down  was  not  at 
the  time  illnniinatetl  by  any  light  at  all.  On  both  nights  on  which 
appellant  was  at  work  No.  6  hatch  was  brightly  illuminated  with 
electric  lights,  Imt  the  effect  of  these  lights  did  not  extend  more 
than  4  feet  in  the  direction  of  No.  5  hatch,  which  was  quite  dark. 
On  tlie  night  of  Slst  July,  No.  5  batch  was  not  worked,  and  ap- 
pellant hud  safely  ascended  and  descended  by  that  hatch.  During 
the  daytiuio  of  1st  August,  No.  5  batch  had  been  worked,  and  in 
the  evening,  when  work  was  discontinued,  only  part  of  the  hatch 
coi'erings  on  the  troop  dock  had  been  replaced.  There  was  evi- 
dence that  the  route  taken  by  the  appellant  by  way  of  No.  5  hatch 
was  longer  than  the  route  by  way  of  No,  6  batch;  also  that  the 
practice  «as  for  men  to  proceed  direct  to  the  hatch  for  which  they 
were  detailed,  and  also  that  tbey  should  not  enter  a  hold  when  in 
darknei^.  There  was  also  evidence  that  other  workmen  had  used 
No.  5  hatch  for  ascending  and  descending  on  the  night  of  31st 
July, 

The  arbitrator,  by  his  award  on  8th  September,  dismissed  the 
application  for  compensation. 

The  applicant  then  brought  this  appeal. 

Dizoti,  for  the  appellant.    The  appellant  was  entitled  to  clfoose 

10  B.  R.  C. 


,dbyCoogIe 


PASH  V.  VICTORIAN  STKVEDORI.VG  4  Gfch.  CUH.  CO.         327 

his  route  to  liia  work,  both  No.  5  and  Xo.  6  lintcbes  being  mail- 
able, lie  bad  used  No,  5  previously  without  accident.  At  moat 
he  Hjade  an  error  of  judgment  in  choosing  the  more  dangerous  of 
two  routes,  and  that  does  not  prevent  the  accident  arising  out  of 
his  employment.  Samea  v.  Nunnery  Colliery  Co.  £1912]  A.  C. 
44,  47,  81  L.  J.  K.  B.  N.  S.  213,  105  L.  T.  N.  S.  961,  28  Times 
L.  11.  135,  5C  Sol.  Jo.  159,  4d  Soot.  L.  R.  688,  6  B.  W.  C.  C.  195, 
and  casea  there  cited. 

Starke,  for  the  respondent.  The  court  will  not  disturb  the  ar- 
bitrator's findings  of  fact  where  there  is  evidence  to  support  them. 
Brlce  V,  Edtvard  [1909]  2  K  B.  804,  810,  101  L.  T.  N.  S.  473, 
25  Times  L.  E.  759,  53  Sol.  Jo.  744,  2  B.  W.  0.  O.  26.  The  ap- 
plicant introduced  an  added  peril  by  unreasonably  going  by  a 
dangerous  route,  where  he  had  no  business  to  be  at  all.  Lan- 
cashire  &  Yorkshire  B.  Cfl.  v.  Highley  (1917)  A.  C.  352,  80  L. 
j;  K.  B.  N.  S.  716,  116  L.  T.  N.  S.  767,  33  Times  L.  R.  28C,  61 
Sol.  Jo.  897,  10  B.  W.  0.  0,241,  Ann.  Cas.  1917D,  200,  15  N. 
C.  C,  A.  210,  [37]  He  made  an  unrcaaouablo  use  of  whatever 
power  he  had  to  choose  a  path  to  his  work. 

Dizon,  in  reply.  There  is  a  distinction  t>etween  operations  for 
the  benetit  of  the  master  and  the  use  of  facilities  offered  to  a  work- 
er for  his  own  benefit.  The  test  of  reasonableness  is  confined  to 
the  lattei-  class  of  acts. 

Our.  adu.  vult. 

Hood,  J.,  read  the  following  judgment:  In  my  opinion  this 
appeal  should  be  dismissed,  on  the  ground  that  the  injuries  re- 
ceived by  the  appellant  did  not  arise  out  of  his  employment,  but 
were  caused  by  an  added  risk  voluntarily  and  unnecessarily  un- 
dertaken by  himself.  He  is  an  experienced  man,  who  was  eii- 
gagfd  to  work  at  night  in  unloadiJig  a  ship.  When  he  put  Ins  foot 
on  the  ship  there  ttcre,  according  to  him,  two  ways  along  which 
he  could  reach  his  work.  One  was  well  lit;  the  other,  to  use  hin 
own  words,  was  pitch  dark,  and  he  chose  tlie  latter.  His  excuse 
waa  that  that  was  the  shorter  way,  but  this  is  not  correct  in  fact. 
As  a  man  accustomed- to  the  work,  lie  knew  the  diuiger  of  going 
about  the  ship  in  tlie  dark,  and  still  he  went.  No  way  was  pro- 
vided for  by  hia  contract,  nor  is  there  .any  evidence  of  usage  of 
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the  dnrk  way  to  th^  knowledge  of  the  company  ,or  of  any  of  its 
<!fTic!ul8.  The  learned  judge  has  found  that  the  conduct  of  tlic 
itpjH'lIaiit  was  hh  reason  a  hie,  and  I  strongly  agree.  There  ia 
no  analogy  between  this  case  and  those  where  a  man  is  injured 
througli  his  earelessneas  in  doing  the  work  he  was  employed  to 
do.  That  is  a  risk  which  the  employment  naturally  inclndes. 
This  man  went  into  a  part  of  the  ship  in  cii-cumstances  which 
showed  t)iat  he  had  no  husinctts  there ;  but  it  was  no  part  of  his 
employment  to  be  there,  and  he  has  only  himself  to  blame  for  the 
misfortime  that  Iwfell  him.  This  added  peril  which  he  risked 
was  not  incurred  to  further  his  employer's  interest,  nor  did  his 
injuries  arise  from  any  negligence  in  doing  the  work  he  was  em-  ■ 
ployed  to  do.  The  arbitrator  has  fo  ask  himself,  Was  the  injury 
eiiusod  by  something  reasonably  incidental  to  the  employment? 
Barnes  v.  Nunnery  Colliery  Co.  [1912]  A.  C.  47,  81  L.  J.  K.  B, 
X.  S,  213,  105  L.  T.  K,.S.  961,  28  Times  L.  R.  135,  56  Sol,  Jo. 
159,  i9  Scot,  L.  R  688,  5  B.  W.  C.  C  195,— and  there  was  no 
evidence  here  that  the  using  of  this  dark  passage  was  a  reasonable 
course.  The  peril  which  the  appellant  encountered  was  not  one 
which  can  be  regarded  as  a  possible  incident  of  bis  employment, 
[38]  but  was  one  of  his  own  creation  by  his  own  action.  Lan- 
cashire &  Yorkshire  B.  Co.  v.  Highley  [1917]  A.  C.  363,  86  L. 
J.  K.  B.  N.  S.  715,  116  L.  T.  N.  S.  76t7,  33  Times  L.  B.  286,  61 
Sol,  Jo.  397,  10  B.  W.  C.  C.  241,  Ann.  Oaa.  19171),  200,  15  X. 
C.  C,  A,  210. 

The  appeal  will  be  dismissed,  with  costs. 

Cussen,  J.,  read  the  following  judgment:  In  arbitration  un- 
der the  Workers'  Compensation  Act  1915,  as  in  most  other  eases  of 
arbitration,  the  decision  of  the  arbitrator  as  to  questions  of  fact 
is  final.  The  difference  between  these  cases  and  some  other  caecs 
of  arbitration  is  that  the  judge  acting  as  arbitrator  generally 
states  his  reasons  for  his  conclusion,  and  so  may  be  said  to  make  a 
"speaking  award,"  It  follows,  therefore,  that  unless  ho  has  gone 
wrong  on  some  matter  of  law  of  which  his  award  speaks,  including 
in  matters  of  law  the  question  whether  there  is  any  evidence  to 
suppi  rt  his  purported  finding  of  fact,  his  award  cannot  be  dis- 
lurlx'tl.  Tn  this  case  I  cannot  see  that  the  learned  .judire  has  gone 
lo  II.  K.  r. 
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wrong  iu  any  matter  of  law,  and  I  think  there  was  ample  evideiiee 
to  support  Ilia  finding  of  fact.  The  whole  case  turns  upon  what 
was  done  by  the  claimant  in  going  from  the  gangway  towards  the 
scene  of  his  actual  work.  It  must  be  remembered  that  a  ship  be- 
ing unloaded  both  during  the  day  and  night  is  one  in  which  cir- 
cumstances and  surrounding  rapidly  vary.  I  am  not  prepared  to 
say  that  the  claimant  was  not  impliedly  authorized  to  take  any 
reasonably  safe  course  to  his  work  near  the  ship's  bottom,  or  that 
he  was  bound  to  go  down  from  the  main  deck  to  the  troop  deck 

,  by  way  of  No.  0  hatchway.  But  in  this  case  it  is  not  necessary  to 
go  further  than  to  say  that  there  was  evidence  to  support  the 
judge's  finding  that  he  unnecessarily  crossed  Jhe  deck,  and  took  a 
longer  course  than  the  usual  one,  and  descended  into  a  place 
which  was  dark  and  obviously  likely  to  be  dangerous.    It  appears 

■  that  where  a  hatch  is  being  worked  in  the  daytime  and  is  intended 
to  he  further  so  worked,  it  is  usual  to  leave  off  at  night  some  or 
all  of  the  hatch  coverings  on  the  lower  deck.  That  was  the  condi- 
tion of  No.  5  h^tch  on  the  night  of  the  accident.  It  was  con- 
tended that  variations  in  circumstances  such  as  I  have  mentioned 
«ould  never  affect  the  question  whether  an  act  which  at  any  time 
was  within  the  course  of  employment  was  at  other  times  outside 
it. 

The  autliorities  which  I  will  presently  cite  will  show  that  this 
is  not  universally  true,  and  these  authorities  are  specially  appli-^ 
cable  to  cases  where  a  worker  is  going  to  or  from  work  or  to  or 
from  [39]  meals,  etc.  The  case  may  sometimes  be  different 
where  the  worker  is  at  the  scene  of  his  actual  work  and  engaged  in 
it.  But,  as  has  often  been  said,  each  ease  must  depend  on  its  own 
circumstances.  Tins  ease  is,  I  think,  governed  by  Jhe  principles 
laid  down  in  lAincashire  and  Yorlshire  Railway  Co.  v.  Ilighley 
11017]  A.  C.  852,  Ann.  Cna.  1917D,  200,  and  the  cases  cited  in 
it.  I  refer  particularly  to  two  judgments  of  Farwel],  L.J.,  which 
are  qiiotcd  with  approval  by  Lord  Atkinson,  at  pp.  .'S&7  and  371, 
which  are  entirely  consistent  with  the  judgments  of  the  other  Law 
Lords,  and  which  are  very  apposite  in  the  present  case.  The  first 
passage  ia  as  follows:  "All  those  things  that  he  (t.  c,  the  work- 
man) is  entitled  to  do  by  virtue  of  his  contract,  he  is  for  the  pur- 
poses of  this  act  employed  to  do,  and  they  are  therefore  within 
10  B.  R.  C. 
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liis  coiitiiict  of  oniploiiniioiit.  T  would  qualify  this  by  snying  tliat 
he  iiniat  nmko  a  rencoujiWo  use  of  tlie  fat-ilities  and  rights  which 
are  given  to  him  in  this  wny.  ...  It  may  well  be  within  tbe 
1*11113  of  the  oniplovmont  to  ii(=c  a  track  when  it  is  properly  and 
fairly  open,  but  not  to  tisc  it  whon  it  is  not."  The  second  pasj^age 
runs  thns:  "It  is  now  well  settled  that  the  word  'eniplo\niieiit'  in 
the  act  is  not  to  be  coniiiied  to  actual  work.  In  my  opinion,  it  ex- 
tends to  all  things  which  the  workman  is  entitled  by  thecontrnct 
of  employment  expressly  or  impliedly  to  do.  Thus  he  is  entitled 
to  pass  to  and  from  the  premises,  .  .  .  but  he  is  not  entitled,  , 
and  therefore  he  is  not  employed,  to  do  things  which  ire  nnren- 
^'Ollable  or  things  which  are  expressly  forbidden.  ...  In  the 
jircsent  case,  this  place,  being  a  dangerous  place,  was  obviously 
forbidden  to  the  men,  not  in  the  sense  of  express  prohibition,  but 
in  the  sense  that  it  would  not  occur  to  anyone  that  it  would  be  al- 
lowed." The  judgments  of  the  other  Lords  show  that  they  also 
thought  that  an  unnecessary  and  unreasonahle  act  done  in  an  ohvi- 
imsly  dangerous  and  therefore  forbidden  placa  took  the  act  in 
ca.'ses  of  this  class  outside  the  sphere  of  employment.  The  judg- 
ments show  that  in  such  cases  unreasonableness  with  respect  to 
(he  circumstances  existing  at  the  time  may  have  such  an  effect, 
mid  that  was  what  the  learned  judge  here  decided.  As  to  the  im- 
portance of  his  finding,  I  may  refer  to  what  was  said  by  Lord 
■Finlay; L.C.,  at  p.  350,  citing  Baler  y.  EaH  of  Ifradford  [mni 
!>  B.  W.  C.  C.  436,  114  L.  T.  N.  S.  1144,  [1916]  W.  N.  203,  85 
I..  J.  K.  B.  N.  S.  1031,  60  Sol.  Jo.  493. 

We  have  had  rerently  to  oonsider  a  eomewliat  Biniilar  question 
f40]  in  TaMe  v.  liryant  £  FJilel  Bros.  [lOinJ  Vict.  L.  R.  656, 
in  which  we  (tecided  in  favor  of  the  claim.  But  there  are  several 
distinctions  between  that  case  and  the  present.  First,  the  finding 
of  the  arbitrator  was  in  favor  of  the  claim;  and,  secondly,  we 
thought  that  the  act  of  the  worker  in  passing  between  some  trucks 
was,  even  in  the  circumstances  there  existing,  within  his  discre- 
tion. Hero  tlie  worker  never  bad,  in  my  opinion,  a  discretion 
eonfen-ed  upon  him  by  his  employment  to  enter  uiine<'essarily 
this  dark  and  dangerous  place.  In  TaHe's  Canf.  the  worker  was 
following  ft  practice  which  the  employer  must  Ix-  taken  to  have 
impliedly  authorized.  Here  no  such  practice,  either  rec(^i7.fld 
10  B.  R.  O. 
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or  otlicnviso,  ft'H.''  sliown,  and  the  omia  of  proof  is  on  the  worker. 
J'inally,  in  Tal-le's  Cane  tlie  worker  at  tlic  time  of  tlie  accident 
inav  be  said  to  have  hwv  actually  eiigaginl  in  Mb  work,  and  not 
merely  passiug  to  or  from  it. 

For  the  reasons  1  have  stated,  though  I  think  that  no  restricted 
ponstrnction  should  he  placed  on  the  ivords  o£  the  act,  "arising  out 
of  and  in  the  course  of  his  employment,"  I  cannot  see  my  way  to 
disturb  the  learned  judge's  coochisiou. 

Schutt,  J. ;  I  agree.  In  my  opinion,  the  appellant  was  not  in 
the  circumstances  entitled  to  use  the  route  he  did  use. 

Appeal  dismissed. 

Solicitors  for  the  appellant:     Farlotu  <&  Baker, 
Solicitors  for  tho  respondent;     Malleson,  Stewart,  Stawell,  £ 
yankiveU, 

Note. — ^Worfctnen'a  compensation:  accident  to  employee  while 
using  means  of  access  not  authorized  by  his  employer  as 
one  arising  out  of  and  in  the  course  of  his  onployment 

As  to  right  to  compensation  where  injury  resoUa  fi-om  doing  pro- 
hibited act,  sec  annotation  to  Herbert  v.  Fox  &  Co.  7  B.  B,  C.  150, 
and  supplemental  annotation  in  connection  with  Bourton  v.  Beau- 
champ,  post,  p.  - — -. 

It  may  be  stated  by  way  of  introduction  that  the  words  "arising  out 
of  and  in  the  course  of  the  employment"  as  used  in  the  workmen's 
compensation  act:;  are  gencrallj'  given  a  broad  and  lil>eral  conBtmc- 
tion  by  the  courts.  With  rcfqtoet  to  the  question  considered  in  this 
annotation  no  general  rules  can  be  laid  down.  The  determination  in 
each  case  depends  u|)on  the  facts  which  are  made  to  appear. 

It  will  be  observed  that,  in  the  reported  rase  (Pabii  v.  Viotoki-AH 
STwknoRiNO  &  G.  CoNTii.\cTi.va  Co,  nnle,  li'in),  it  was  held  that  the 
iujurj'  to  n  stevedore's  laborer  did  not  arise  ont  of  and  in  the-course  of 
his  employment  where,  in  returning  to  his  work  after  having  had  oc- 
casion to  go  on  the  wharf,  tlie  laborer,  instead  of  returning  l)y  the 
well-lighted  hatelnvay  by  which  lie  had  left,  went  by  another  hatch- 
way which  was  unlightcd,  and  which  he  was  unauthorized  to  use,  and 
in  consequence  fell  and  was  injured. 

The  cunrt  here  relied  upon  the  decision  in  Ltineanhire  £  Yorl-shire 
R.  Co.  v.  Higkley  [1317]  A.  C.  352,  where  a  workman  employed  by  a 
]d  B.  R.  C.         '  '    " ■ 
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railway  was  held  not  to  have  been  injured  while  acting  within  tlic 
scope  of  Ilia  employment,  upon  its  appearing  that  while  waiting  at  a 
station,  instead  of  going  around  by  a  safe  route,  he  passed  under  the 
trucks  of  a  standing  train  while  on  his  way  to  the  mess  room,  and  was 
killed  by  the  starting  of  the  train.  Lord  Sumner  said:  "My  Lords, 
whether  in  any  given  case  an  accident  arises,  on  the  one  hand,  out  of 
the  injured  person's  emplojment,  although  he  has  conducted  himself 
in  it  carelessly  or  improperly,  or,  on  the  other  hand,  arises  not  out  of 
his  employment,  but  out  of  the  fact  that  he  has  gone  outside  the  scope 
of  it,  or  has  added  to  it  some  extraneous  peril  of  his  o»ti  making,  or 
has  temporarily  suspended  it  while  he  pursues  some  excursus  of  his 
own,  or  has  quitted  it  altogether,  are  all  questions  which,  often  as  they 
arise,  are  susceptible  of  different  answers  by  different  minds,  and  are 
always  questions  of  some  nicety.  So  it  is  here.  I  doubt  if  any 
universal  test  can  be  found.  Analogies,  not  always  so  close  as  they 
seem  to  be  at  Brst  sight,  are  often  resorted  to,  but  in  the  last  analysis 
each  case  is  decided  on  its  own  facts.  There  is,  however,  in  my  opin- 
ion, one  test  which  is  always  at  any  rate  applicable,  because  it  arises 
upon  the  very  words  of  the  statute,  and  it  is  generally  of  some  real 
assistance.  It  is  this ;  Was  it  part  of  the  injured  person's  employ- 
ment to  hazard,  to  suffer,  or  to  do  that  which  caused  his  injury?  If 
yea,  the  accident  arose  out  of  his  employment.  IE  nay,  it  did  not,  be- 
iiause  what  it  was  not  part  of  the  employment  to  hazard,  to  suffer,  or 
to  do  cannot  well  be  the  cause  of  an  accident  arising  out  of  the  em- 
ployment. To  ask  if  the  cause  of  the  accident  was  within  the  sphere 
of  the  employment,  or  was  one  of  the  ordinary  risks  of  the  employ- 
ment, or  reasonably  incidental  to  the  employment,  or,  conversely,  was 
an  added  peril  and  outside  the  sphere  of  the  employment,  are  all  dif- 
ferent ways  of  asking  whether  it  was  a  part  of  his  employment  that 
the  workman  should  have  acted  as  he  was  acting,  or  should  have  been 
in  the  position  in  which  he  was,  whereby  in  the  course  of  that  employ- 
ment he  sustained  injury." 

And  it  has  boen  held  that  where  a  bolter  up  within  the  hull  of  a 
nhip  left  hig  employment  for  the  purpose  of  going  to  his  lunch,  and 
nont  by  an  nnusual  route,  undertaking  to  go  down  a  scaffolding  and 
ladder  on  the  outside  of  the  ship,  although  a  perfectly  safe  metliod 
was  provided,  his  injuries  sustained  by  falling  were  not  suffered  in 
the  course  of,  and  did  not  arise  out  of,  his  employment,  Moore  £  f'. 
Iron  Works  v.  Inditatrial  Acci.  Commission  (1918)  36  Cal.  App.  582, 
172  Pac.  1114. 

And  the  accident  was  held  not  to  have  arisen  out  of  and  in  the 
course  of  the  employment  where  a  boiler  scaler,  on  a  steam.thip  under- 
going repairs,  registered  at  the  tally  office  on  the  way  back  from  din- 
ner, and  instead  of  taking  a  safe  course  back,  in  order  to  go  the 
shortest  way,  went  under  ropes  roping  off  a  dangerous  area,  and  w§h 
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injured  by  a  rope  breaking  while  he  was  watching  the  repair  work. 
ifurray  v.  Allan  Bros.  &  Co.  (1913)  6  B.  W.  C.  C.  215. 

And  in  Hendry  y.  United  Collieries  [1910]  8.  C.  709,  47  Scot.  L. 
R  635,  |;i910]  1  Scot.  L.  T.  386,  3  B.  W.  C.  C.  S67,  a  findiug  that 
the  accident  did  not  arise  out  of  the  employment  was  held  supported 
by  the  evidence  where  there  was  testimony  that  a  miner,  instead  of  go- 
ing the  usual  way,  lett  work  by  a  8t«ep,  rough,  short  cut,  which  was 
occasionally  used  by  some  of  the  men,  but  there  was  no  evidence  that 
its  use  had  ever  been  brought  to  the  knowledge  of  the  mine  officials. 

And  in  Dulac  v.  Dmbarton  Woolen  Milts  (1921)  —  Me.  — ,  113 
Atl.  710,  it  was  held  that  the  injury  did  not  arise  out  of  the  employ- 
ment, where  the  evidence  showed  that  there  were  several  regulai' 
avenues  of  approach  and  departure  from  the  plant,  and  that  the 
claimant  was  injured  while  attempting  to  leave  by  an  elevator  whieli 
employees  generally  were  not  accustomed  or  permitted  to  use. 

Several  cases  withiii  the  scope  of  this  annotation  have  arisen  where 
an  employee  pursued  an  unauthorized  way  adjacent  to  or  crossing  a 
railroad. 

Thus  it  has  been  held  that  an  accident  did  not  arise  out  of  the  em- 
ployment where  one  employed  by  a  railroad  as  a  canal  overseer  was 
knocked  down  and  killed  by  a  train  while  taking  a  short  cut  by  walk- 
ing on  the  railroad  in  going  from  a  railroad  station  to  the  cai>al 
office.  M'Laren  v.  Caledonian  R.  Co.  [1911]  S.  C.  1075,  48  Scot.  L. 
K.  885,  5  B.  W.  C.  C.  492.  The  court  stated  that  theie  was  an  avail- 
able road,  and  that  the  workman  was  not  entitled  to  increase  the 
risk  by  crossing  the  railroad. 

And  in  M'Laren  v.  Caledonian  R.  Co.  supra,  where  a  workman  in  , 
the  employ  of  a  railroad  took  a  short  cut  along  the  railway  line, 
instead  of  going  around  by  the  road,  and  was  injured,  no  compensa- 
tion was  held  recoverable.  The  Lord  President  said :  "I  think  a  man 
who,  instead  of  walking  along  the  public  road,  which  is  the  natural 
way  to  go,  chooses  to  take  a  short  cut  for  himself  along  a  railway  hne 
where  the  path  is  so  near  to  the  rails  that  he  is  liable  to  be  knocked 
down  by  a  passing  engine,  does  increase  the  risks,  and  that  if  some- 
thing happens  to  him  in  that  position  the  accident  is  not  one  which 
arises  out  of  his  employment." 

And  there  was  held  no  evidence  to  support  a  finding  that  the  acci- 
dent arose  out  of  the  emploj-ment  in  I'ritcliard  v,  Torkinglon  [1914] 
W.  C.  &  Ins.  Hep.  271,  where  a  workman,  aftur  completing  his  work 
in  one  place,  went,  on  a  ticket  supplied  by  hie  employer,  to  another  at 
which  there  were  four  tracks  which  he  attempted  to  cross,  instead  of 
using  a  bridge  furnished  by  the  railroad,  and  was  killed  by  an  express 
train. 

And  in  Ames  v.  New  York  Central  R.  Co.  (1917)  178  App.  Div. 
324, 165  N.  Y.  Supp.  84,  where  a  yard  engine  man  turned  in  his  en- 
10  B.  R.  C. 
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giiio  aud  time  slip  after  bis  Vlay's  work,  anH,  instoatl  of  leaving  for 
home  bv  available  higlnrays,  walked  along  the  railroad  trac^k  for  e^onie 
distance,  crouswl  a  street  and  onto  a  track  on  the  other  side,  and  was 
struck  and  killed  by  a  train,  it  was  held  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  his  employment,  as  lie  jtad  iiojtuthor- 
ity  to  be  where  he  was,  and  was  there  purel}-  for  his  own  p(ir|M>sc, 

Aiid  in  Siemiena-owxki  v.  Uerwind  117it/e  CtAil  Min.  Co.  (1!H4)  — 
N".  J.  L.  ~,  ys  Atl.  i)09,  the  court,  on  eertiomri,  sustained  a  finding 
and  holding  that  the  decedent,  an  employee  of  a  coal  miiiinjr  com- 
pany, was  not  in  the  usual  passageway  between  the  tracks  of  u  rail- 
road and  the  defendant's  trestle,  but  was  voluntarily  on  the  tracks  o( 
the  railroad  when  struck  and  killed,  and  that  the  accident  did  not 
arise  out  of  his  omi»loyraent  and  that  no  recovery  could  ix  had  under 
the  Workmen's  Compensation  Act, 

And  wliere  one  employed  as  a  stationary  enginer  by  a  construction 
company  was  injured  while  going  across  a  railroad  bridge  having  no 
footpath,  to  eat  his  dinner  on  the  other  side  of  the  river,  the  injury 
was  held  not  to  have  arisen  out  of  and  in  the  course  of  his  employ- 
ment, it  appeariiig  tliat  ho  had  been  instnicted  not  to  attempt  to 
cross  the  bridge,  and  that  his  duties  were  on  one  sitle  alone,  yrhou 
R.  Conslr.  Co.  v.  Induslrial  Commu.'^hn  (1919)  28(i  III.  632,  12^  N. 
E.  113. 

And  it  has  been  held  that  an  injury  to  a  member  of  a  railroad  con- 
struction gang  did  not  arise  out  of  or  in  the  course  of  his  employ- 
ment where  he  was  employed  by  tlie  day  and  lived  in  a  hunk  house 
belonging  to  the  employer  merely  for  his  own  convenienee,  and  his 
injury  resulted  from  being  strtiek  by  a  train  while  walking,  a  half 
hour  after  quitting  time,  along  the  track  to  the  bunk  house  furnifhed 
by  his  emplover,  although  a  safe  highwav  was  available,  (.liinslrlri  v.  " 
Michigan  C.'li.  Go.  {1911!)  1»4  Mich.  383.L.R.A.191TD,  0!).  Ififl  X. 
W.  484. 

jVnd  in  Benson  v.  I.ancasUTe  £  Y.  R.  Co.  \}mi]  1  K.  B.  2-1?, 
W  h.  J.  K.  B.  K.  S.  1^2,  68  J.  P.  149,  .'>2  Week.  Kep.  34.1,  89  L.  T.  X. 
8.  ?IJ),  20  Times  L,  It.  139,  an  accident  to  an  engine  driver  was  held 
not  (o  have  arisen  out  of  and  in  the  course  of  his  emjtloyment  where 
his  work  began  in  the  engine  shed,  which  he  usually  reaelied  by  a  path 
which  did  not  cross  tlie  railway,  but  on  the  particular  owasion  he  went 
out  of  his  usual  way  to  a  signal  box  for  his  own  pur|>oses,  aud  while 
on  the  wav  to  the  engine  shed  was  struck  by  a  train. 

And  \ii(l>nIfo>i}c  v.  Fennrxsy  [191^1  W.  C.  &  Ins.  Hop.  2?S,  fi  B. 
W.  0.  (.■.  ■l.'iS,  it  was  held  that  the  accident  did  not  arise  out  of  the  em- 
ployment where  one  employed  by  a  farmer  having  land  on  both  sides 
of  a  river,  and  keeping  a  boat  for  employees  to  cro^i^  in,  attpnii>ied.  at 
a  time  when  the  boat  was  not  available,  to  swim  across  instead  of 
going  some  di>itance  to  a  bridge,  and  was  drowned. 
10  B.  R.  t'. 
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And  in  Fa/soft  v.  Slieru-ood  [1900]  127  L.  T.  N.  S.  86,  2  B.  W. 
C  C.  462,  the  injury  to  a  club  servant  waa  held  not  to  have  arisen 
out  of  and  in  the  course  of  his  employment  where,  after  having  been 
absent  on  his  own  busiitess,  he  returned  iate  and  attempted  to  gain 
admission  through  a  window,  and  in  so  doijig  wari  injured. 

Anil  in  Gibson  v.  WVson  [IDOl]  3  F.  GOl,  38  Scot.  L.  E.  450,  8 
Scot.  L.  T.  497,  an  injury  to  one  employed  to  renovate  the  interior  of 
a  church  was  held  not  to  have  arisen  out  of  and  in  the  course  of 
Iiis  emplojTncnt  where  it  appeared  that  he  found  the  church  locked, 
and  was  unable  to  unlock  it,  and  in  or^er  to  get  to  work  climbed  an 
iron  railing  of  an  adjoining  sciiool  yard  to  get  in  at  a  window  of  the 
churcli,  and  received  as  injury  to  his  foot  from  a  spike  in  the  rail- 
ing. 

And  in  Untied  Disposal  £  liecovery  Co.  v.  In<Jiistridl  Commission 
(1020)  201  lU.  480,  126  N".  E.  183,  it  was  held  that  employoea  were 
not  killed  in  the  course  of  their  employment,  and  that  death  did  not 
arise  out  of  their  employment,  where  the  employer  had  arranged  to 
take  them  to  work  from  a  certain  place  by  truck;  but  tlie  truck  driver 
kept  the  truck  in  an  unauthorized  place,  and  by  agreement  with  t!ic 
employees  carried  them  by  an  unauthorized  route,  and  they  were 
killed  while  crossing  a  railroad.  The  court  said :  "Where  an  employee 
chooses  to  go  to  a  dangerous  place  where  liia  employment  does  not 
necessarily  carry  him,  and  where  he  incurs  a  danger  of  his  own  choos- 
ing and  one  altogetiier  outside  any  reasonable  exercise  of  his  employ- 
ment, it  cannot  be  said  that  hia  act  was  an  incident  to  his  employ- 
ment. .  .  .  Taylor  was  instructed  to  keep  tlic  truck  in  Rockford 
and  had  no  authority  to  keep  it  in  Cherry  Valley.  When  he  disobeyed 
instructions  and  chose  to  select  a  route  that  better  suited  his  con- 
venience he  waa  acting  outside  his  employment,  ami  the  injury  which 
he  received  and  which  resulted  in  his  death  did  not  arise  out  of  his 
employment.  Peacock  and  Cramer  were  not  killed  in  the  course  of 
their  em])loyment,  nor  did  their  death  arise  out  of  their  employment. 
There  was  no  agreement  by  cither  of  plaintiffs  in  error  to  furnish 
them  transportation  from  Cherry  Valley  to  the  farm.  Without  the 
knowledge  of  pIaintifF»  in  error  they  arranged  with  Taylor  to  haul 
them  over  the  Perryville  route,  and  tliey  must  be  held  to  have  assume<l 
the  consequences  of  their  own  act.  While  arrangements  had  been 
made  for  them  to  ride  on  the  tnit-ks  from  Rockford  to  the  farm,  it 
was  no  part  of  the  contract  of  hire  that  they  would  be  furnished  trans- 
portation from  their  homes  to  the  |)Iace  of  their  cm|)!nyment." 

In  Peterson  .v.  O'Keii  (1!I21)  —  Jliiin.  — ,  185  N.  W.  918,  a 
■workman,  a  part  of  whose  duties  was  to  gather  up  lanterns  placed 
on  the  work  as  warnings  and  carry  them  to  the  tool  liousp,  was  held 
■within  tlie  protection  of  the  Compei)sati(m  Act  giving  com]>ensatipii 
for  injuries  caused  by  an  accident  arising  out  of  and  in  tlio  .course  of 
;|0  B.  R.  C. 
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the  employment,  but  providing  tliat  it  did  not  cover  workmen  except 
while  engaged  on  or  about  the  premises  where  the  servieee  are  to  be 
j)erformed,  or  where  their  services  require  their  presence  ae  a  part 
of  sueli  service  at  the  time  of  the  injur}-,  it  appearing  that  he  was 
struck  by  an  engine  while  on  his  way  to  the  tool  house  with  the  Un- 
tenifl,  although  lie  did  not  follow  the  public  street,  but  took  a  gen- 
erally traveled  acd  shorter  route  along  the  highway. 

And  in  ifKee  v.  Great  Northern  R.  Co.  (IflOS)  43  Ir.  L.  T.  132, 1 
B.  W.  C.  C.  165,  there  was  held  evidence  to  support  a  finding  that  the 
accident  arose  out  of  the  employment  where  it  appeared  that  a  work- 
man on  a  railway  was  killed  on  its  premises  while  leaving  work  by  a 
short  cut  which,  although  forbidden,  was  generally  used  by  em- 
ployees. 

And  in  Robertson  v.  Allan  Bros.  &  Co.  [1908]  08  L.  T.  N.  S.  821, 
1  B,  W.  C.  C.  172,  there  was  held  evidence  that  the  accident  arose  out 
of  and  in  the  course  of  the  employment  where  a  steward,  after  having 
l)een  on  sJiore  leave,,  attempted  late  in  the  evening  to  board  his  ship 
by  the  cargo  skid,  which  the  crew  habitually  used  although  there  was 
a  gangway,  and  fell  and  was  injured. 

And  in  McNickolas  v.  Dauson  &  Son  [1899]  1  Q.  B.  773,  68  L.  J. 
Q.  B.  N.  S.  470,  47  Week.  Rep.  500,  80  L.  T.  N.  S.  317,  15  Times  1j. 
U.  242,  it  was  held  that  the  accident  arose  out  of  and  in  the  course  of 
the  employment  where  one  employed  to  attend  an  engine  in  a  ehed 
and  also  a  mortar  pan  outside  the  shed  was  caught  in  a  shaft  as  a 
result  of  bis  entering  the  shed  by  a  door  that  he  had  been  forbidden  to 
use. 

And  in  Sanderson  v.  Henry  Wrif/ht  [1314]  110  L.  T.  ?J.  S.  517,  30 
Times  L.  R.  279,  [1914]  W.  C.  &  Ins.  Rep.  177,  7  B.  W.  C.  C.  141. 
Ihe  accident  was  held  to  have  arisen  out  of  and  in  the  course  of  the 
employment  where  a  workman  employed  to  inspect  scrap  iron  con- 
Bigned  to  his  employers  at  railroad  etations  was,  in  the  course  of  his 
duty,  returning  from  an  inspection  to  the  warehouse,  and  was  killed 
while  attempting,  contrary  to  rules,  to  cross  the  lines  of  the  railroad 
while  shunting  was  going  on. 

And  in  Talle  v.  Bryant  &  Shield  [1919]  Vict.  L.  R.  656,  the 
injury  to  a  lorrj'  driver  was  held  to  have  arisen  out  of  and  in  the 
course  of  his  employment  where  he  passed  between  two  trucks  in 
crossing  the  railway  and  was  killed  by  the  sudden  moving  of  the 
trucks,  although  a  by-law  of  the  railway  commissioners  forbade  crosw- 
ing  at  the  place  in  question,  which  was  nevertheless  commonly  nsed  in 
preference  to  a  more  circuitous  route  over  a  bridge. 

And  in  Sneddon  y.  Gj-eenfield  Coal  &  Brick  Co.  [1910]  S.  C.  362. 
47  Scot.  L.  R.  337,  3  B.  W.  C.  C.  657,  where  a  workman  in  a  mine 
lost  his  way  and  proceeded  along  a  dangerous  road  and  was  injured,  it 
was  held  that  the  injury  arose  out  of  the  employment.       J.  T.  W. 
10  B.  R.  C. 
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THE  KING  V.  BASKERVILLE. 

[-10161  2  K.  B.  658. 
Also  Reported  in  U5  L.  T.  N.  S.  453,  80  J.  P.  440,  60  Sol.  Jo.  006. 

Critninal  law-^Bvldence  of  aeeomplice ^ Corroboratton  —  Sattirm  of 

corroboration  required. 
Where  on  the  trial  of  an  accused  peraon  evidence  ia  giten  aguiiiBt 
him  by  an  aceomplice,  the  corroboration  which  the  common  I»w  re- 
quires is  corroboration  in  some  material  partieulu  t«Dding  to  show 
that- the  accused  committed  the  crime  charged.  It  ia  not  enough  that 
the  corroboration  ahowe  the  witness  to  have  told  the  truth  in  matters 
unconnected  with  the  guilt  of  the  accused. 

{July  31,  1016.) 

Appeai,  to  the  Court  of  Oriiiimal  Appeal  against  conviction. 

The  prisoner  vas  tried  at  tho  Central  CrimiDal  Court  on  an 
indjctmeut  charging  him  with  having  committed  acta  of  gross 
indccencv  with  two  boys  contrary  to  §  11  of  the  Criminal  I,aw 
Anioidment  Act  1885.  The  only  direct  evidence  of  the  eom- 
miaaion  of  the  acta  charged  was  that  of  the  boys  themselves,  who 
on  their  own  statement  were  accomplices  in  the  offense.  Th»? 
acts  charged  were  alleged  to  have  been  committed  in  a  flat  in 
which  the  prisoner  resided.  The  prisoner  gave  evidence  and 
admitted  that  the  boys,  who  were  of  a  humble  position  in  life, 
came  to  his  flat  by  his  invitation,  but  he  accounted  for  that  by 
saying  that  he  invited  them  there  from  philanthropic  motives, 
being  desirous  of  getting  them  some  better  form  of  employment 
than  thaf  in  which  they  were  then  engaged,  and  wishing  to  talk 
over  their  prospects  with  them.  A  letter  was  produced,  addressed 
to  one  of  tlie  boys,  which  was  in  the  following  terms:  "Dear 
Harry, — Here  is  something  for  you  and  Charlie.  As  to  Sun- 
day week,  will  you  and  be  meet  me  as  [659]  arranged  at  8,  not 
7:30.  (Signed)  B,"  The  letter,  which  the  prisoner  admitted  to 
be  in  his  handwriting,  contained  a  10s.  Treasury  note.  Charlie 
was  the  Christian  name  of  the  other  boy.  The  judge  warned 
the  jury  that  they  ought  not  to  convict  the  prisoner  upon  the 
evidence  of  the  boys  unless  it  was  in  their  opinion  corroborated 

10  B.  R.  C.  SS 
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ID  some  material  patttcslar  affecting  tho  accused,  but  told  them 
that  4:he  above-mentioned  letter  afforded  evidence  which  they 
would  be  entitled  to  find  was  sufficient  corroboration.  The  jury 
found  the  prisoner  guilty.  The  prisoner  appealed  against  his 
conviction, 

Marshall-Hall,  K.G.,  and  Ginsburg,  for  tho  appellant 
There  was  here  no  evidence  which  the  jury  were  warranted  in 
treating  as  corroboration  of  the  boys'  story.  It  is  no  doubt  well 
settled  that  a  jury  may  convict  on  the  evidence  of  accomplicea 
alone  provided  they  are  given  a  proper  warning  that  they  ought 
not  to  do  so  unless  there  is  sufficient  corroboration  {Beg.  v. 
Averij  (1845)  1  Cox,  C.  0.  200;  /nT^e  Mfunier  [1894]  2  Q.  B. 
415,  63  L.  J.  Mag.  Cas.  19,  10  Reports,  400,  71  L.  T.  N.  S.  403, 
42  Week.  Rep.  G;!7,  18  Cox,  C.  C.  15;  JJe^.  v.  Aiulrews  (1845) 
1  Cox,  C.  C.  183)  ;  but  where  the  evidence  alleged  to  be  corrobo- 
rnliori  is  not  in  law  sufficient  to  I>c  left  to  the  jury  aa  such,  a 
warning  which  neglects  to  tell  them  so  is  not  a  proper  warning. 
Here  the  judge  misdirected  the  jury  in  telling  them  that  they 
might  find  that  tho  letter  was  sufflciont  corroboration.  Being 
capable  of  an  innocent  construction,  it  does  not  go  to  implicate 
the  necuaed.  The  rule  on  this  aubjtK-t  is  correctly  laid  down  in 
Ruiiscll  on  Crimo9,  7th  ed.,  vol.  9,  p.  2287:  "Tt  is  not  sufficient 
to  corroborate  an  accomplice  as  to  the  facts  of  the  case  gener- 
ally. He  should  be  corroborated  aa  to  some  material  fact  or  facts 
which  go  to  prove  that  the  prisoner  iv:is  connected  with  tho 
crime  (fliargcd."  That  pro])03ition  is  abuudantly  supported  by 
autlioritv.  hi  AV.r  v.  Will.-es  (1830)  7  Car.  &P.  272,  Aldc^- 
8on,  li.,  directed  the  jury  that  confirmation  of  the  accomplice 
as  to  the  eoiumission  of  a  felony  is  no  confirmation  at  all  unless 
it  "goes  to  fix  the  guilt  on  tjte  pnrticiilar  person  charged."  In 
lie/,  v.  h'nrler  (1837)  8  Car.  &•  P.  106.  Lord  Abiiiger,  in  sum- 
ming up  to  a  jury,  said:  "The  corroboration  ought  to  consist 
in  some  circumstance  that  affects  tho  identity  of  the  party  ac- 
cu!=ud.".  In  that  case,  which  was  {660]  one  of  niglit  poaching, 
he  told  the  jury  that  the  fact  that  the  prisoner  and  the  accom- 
plice were  drinking  together  late  at  night  in  a  public  house  to 
which  the  former  habitually  resorted  wks  no  sufficient  corrobo- 
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ration  of  the  prisoner's  guilt.  In  Heg.  v.  Dyke  (1S38)  8  Car. 
&  P.  261,  Gurnoy,  R,  said:  "The  confirmation  sbould  be  as  tx) 
some  matter  whicli  goes  to  connect  the  prisoner  with  the  trans- 
action." In  lieg.  v.  Birkett  (1S39)  8  Car.  &  P.  7;J2,  Patteson, 
J.,  said:  "If  the  confirmation  had  merely  gone  to  the  extent 
of  confirming  the  accomplice  as  to  matters  eouuectcd  with  him- 
self only,  it  would  not  have  been  snflicient."  In  Iletj.  v.  Jetir 
k-ins  (1S45)  1  Cox,  C.  C.  177,  it  was  laid  do\vn  that  "where 
there  is  one  witness  of  had  character  giving  evidence  against 
both  prisoners,  a  confirmation  of  hig  testimony  with  r^ard  to 
one  is  no  confinnation  of  bis  testimony  as  to  the  other."  In 
Reg.  V.  Mullins  (18+8)  3  Cox,  C.  C.  52(1,'  531,  Maiile,  J.,  said: 
"The  confirmation  of  an  accomplice  as  to  the  mere  fact  of  a 
crime  having  bttiii  committed,  or  even  the  particulars  of  it,  is 
immaterial,  unless  the  fact  of  the  prisoner  being  eoonectod  witli 
it  is  so,"  *.  c,  confirmed.  In  Heg.  v.  .S/ii^ifcs  (1855)  Bears. 
C.  C.  555,  557,  55S,  Jervis,  C.J.,  said:  "Where  au  accomplice 
speaks  as  to  the  guilt  of  three  prisoners,  and  is  confirmed  as  to 
two  of  them  only,  the  jury  may,  no'donbt,  if  they  please,  act 
on  the  evidence  of  the  accomplice  alone  as  to  the  third  prisoner ; 
but  it  is  proper  for  the  judge  in  snch  a  case  .to  advise  the  jury 
that  it  is  safer  to  require  confirmation  of  the  testimony  of  the 
accomplice  as  to  the  third  prisoner,  and  not  to  act  npon  his 
evidence  alone;  "  and  Parke,  P.,  stated  the  rule  of  practice  in 
similar  terms.  On  the  other  hand,  Wightman,  J.,  stated  that 
"it  has  not  been  the  uniform  practice  to  require  confirmation 
SB  to  all  the  prisoners.  In  some  cases  it  has  been  held  that,  if 
there  be  confirmation  of  the  accomplice  as  to  one  of  tlie  prison- 
era,  the  jury  may  convict  as  to  all."  In  Bex  v,  Everest  (1909) 
2  Cr.  App.  Rep.  130^  132,  where  the  appellant  was  charged  with 
being  party  to  a  robl)ery,  Darling,  J.,  said ;  "The  rule  has  long 
been  established  that  the  judge  should  tcU  the  jury  to  acquit  the 
prisoner  if  the  only  evidence  against  him  is  that  of  an  accom- 
plice, unless  that  evidence  is  corroborated  in  some  particular 
which  goes  to  implicate  the  accused.  It  is  not  sufficient  that 
there  sliould  be  corroboration  in  [661]  some  particular  which 
does  not  touch  the  prisoner."  The  court  there  quashed  the  con- 
viction upon  the  ground  that  the  fact  of  the  appellant  having 
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been  ^cen  in  a  public  house  talking  to  tbe  admitted  thief  ahortly 
befoi'c  the  robbery  was  no  evidence  of  his  being  a  party  to  it. 
The  correctness  of  the  rule  as  above  laid  down  was  not  seriously 
•ineationcd  till  1911,  when  Lord  Alvcratone,  C.J.,  in  the  case 
of  Hex  V.  Wihon  (1011)  6,  Cr.  App.  Ecp.  125,  128,  said:  "It 
mnst  not  be  supposed  that  corroboration  is  required,  amount- 
ing to  independent  evidence  implicating  the  acc\isod."  That 
dictum  was  only  obiter,  as  the  court,  being  of  opinion  that  a 
sufficient  caution  had  been  given,  dismissed  the  appeal.  In  a 
later  case  in  the  same  volume,  Bex  v.  Blatherwick  (1911)  6 
Cr,  App.  Rep,  281,  Lord  Alverstone,  C.J.,  in  the  course  of  argu- 
ment said:  ''Everest  (1009)  2'Cr.  App.  Itcp.  130,.  132,  goes 
too  far;  lVi7so»i  (1911)  fl  Cr.  App,  Rep,  12.%  12S,  is  the  correct 
statement  of  the  law,"  ^In  Re^  v.  Watsoii.  (1913)  8  Cr.  App. 
Rop,  240,  253,  Pickford,  J.,  suggested  that  "'corrolwration  geu; 
orally  that  the  story  is  tnie  is  sufficient,"  but  ho  added  that  it, 
was  unnecessary  to  decide  the  question  in  that  case.  In  Hex  v. 
M'iUls  [1916]  1  K.  E.  033,  85  L.  J,  K.  B.  X.  S.  1129,  114  L.  T. 
X.  S.  1047,  80  J.  P.  279,'32  Times  L.  K.  452,  CO  Sol.  Jo.  514, 
■  Lord  Heading,  C.J.,  reaffirmed  the  rule  as  laid  down  in  Hex  y. 
VVihon  (1911)  C  Cr.  App.  Rep.  125,  128,  and  explained  c<irtain 
dicta  in  his  judgment  in  Rex  v.  Cohen  (1914)  10  Cr.  App,  Rep. 
01,  from  wliich  it  had  been  inferred  that  he  was  of  tlie  contrary 
opinion.  It  is  contended  that  the  rule  as  laid  down  in  Rex  v. 
Everest  (1909)  2  Cr.  App.  Rep.  130,  132,  is  the  correct  one. 

Bodkin,  for  the  prosecution.  The  object  of  requiring  cor- 
roboration of  the  evidence  of  an  accomplice  is  merely  to  show 
that  the  witness  was  presumably  telling  the  truth,  and  therefore 
the  corroboration  need  not  bo  in  a  matter  directly  affecting  the 
prisoner's  connection  with  the  crime  charged.  The  rule  is  cor- 
rectly stated  in  Stephen's  Digest  of  the  Law  of  Evidence,  art. 
121:  "When  the  only  proof  against  a  person  charged  with  a 
criminal  offense  is  the  evidence  of  an  accomplice,  uncorroborated 
in  any  material  particular,  it  is  the  duty  of  tbe  judge  to  warn 
the  jury  that  it  is  unsafe  to  convict  any  person  upon  such  evi- 
dence, though  they  have  a  legal  right  to  do  so."  But  in  the  pres- 
ent case  it  is  unnecessary  to  decide  the  question,  for  there  was  in 
any  view  abundant  corroboration  pointing  to  the  prisoner's  guilt. 
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[662]  At  the  close  of  the  arguments  the  Court  intimated 
that  in  their  opinion  there  was  ample  corroboration  aSecting 
the  accused,  and  that  the  appeal  would  be  dismiased;  but  that, 
having  regard  to  the  importance  of  the  question  raised  and  the 
difference  of  judicial  opinion  upon  it,  they  would  take  time  to 
consider  their  judgment. 

Cur.  adv.'  vult. 

The  judgment  of  the  Court  (Lord  Heading,  Cb.  J.,  Scrutton, 
Avory,  Kowlatt,  and  Atkin,  JJ.)  was  delivered  by 

Lord  Reading,  Ch.  J. :  The  appellant  was  convicted  of  hav- 
ing committed. offenses  under  §  11  of  the  Criminal  Law  Amend- 
ment Act  1885,  with  two  boys.  He  appeals  to  this  court  on  the 
ground  that  there  was  no  such  corroborative  evidence  as  is  re- 
quired by  law  of  the  testimony  of  the  boys  who  were  called  for 
the  prosecution  at  the  trial  and  were  accomplices  in  the  crime. 
There  is  no  statutory  provision  requiring  corroboration  appli- 
■cable  to  these  offenses. 

At  the  close  of  the  aguinenta  we  decided  that  there  was  abun- 
dant corroboration.  In  addition  to  the  testimony  of  the  accom- 
plices, the  following  facts  were  given  in  evidence;  A  letter  was 
proved  to  have  been  sent  to  one  of  the  boys  by  tho  appellant  in 
his  handwriting,  signed  by  him  with  his  initial  B.,  without  any 
address  on  the  letter,  inclosing  a  10s.  note  to  "Dear  Harry," 
one  of  the  boys,  for  himself  and  "Charlie,"  another  of  the  boys, 
and  making  an  appoiptment  for  tbcm  to  meet  the  appellant  "as 
arranged,"  without  naming  the  place,  and  at  a  time  stated.  The 
prisoner  had  admitted  to  the  police  that  the  boys  had  been  at 
his  flat,  that  he  know  one  as  e  page  boy  at  the  TrocaderoTtestau- 
rant,  and  that  this  boy  had  boon  to  see  him  on  several  occasions 
with  another  boy,  and  the  appellant  suggested  to  the  police  that 
he  belonged  to  a  boys'  cliib  and,  tlicrefore,  was  entitled  to  invite 
any  of  the  members  to  his  place.  The  appellant  was  not  a  mem- 
ber of  a  boys'  club.  The  appellant  gave  evidence  at  the  trial 
and  admitted  that  he  had  given  money  to  the  bo^-s  on  various 
occasions,  and  that,  on  hearing  a  peculiar  whistle  outside  his 
flat,  he  bad  gone  downstairs  to  let  the  boys  in.  We  entertained 
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no  doubt  tlmt  fliis  evidence  afforded  ample  cormbortvtion  of  the 
hnys'  testimony,  even  if  we  assiimed  that  tlie  corroboration  re- 
quired wan  eorroboration  "in  some  material  partienlar  impli- 
cating tlie  [683]  acensed."  The  learned  Recorder  directed  the 
jnrv  that  ther  nni?t  not  convict  npon  the  ffsriniony  of  the  aceom- 
jilipea  unless  tliev  wfre  satisfied  tliHt  there  was  "corroboration 
in  some  material  particular  affecting  the  accused."  ^Ve  were 
of  opinion  that  in  any  event  this  direction  gave  no  cause  of  com- 
plaint to  the  appellant.  The  warning  by  the  Recorder  to  the 
jury  was  sufficient,  if  indeed  not  moro  than  sufficient.  We 
tliercforo  intimated  that  the  apjieal  would  be  dismissed. 

Having  regard,  however,  to  the  arguments  addressed  to  the 
court,  aii<l  to  the  difficulty  of  reconciling  all  the  opinions  e.\- 
pressed  in  the  cases  cited,  and  to  the  f»enera]  imporTnnco  of  re- 
viewing and  restating  the  law  applicable  to  eorrol«ration  of  the 
e^-iilonco  of  ncconipiiccs,  we  took  time  to  coiisider  our  judgment. 

Thei'o  in  no  doubt  that  the  uncorroborated  evidence  of  an 
accomplice  is  admissible  in  law.  See  Rex  v.  Aftrood  (ITST)  1 
l.cach,  C  C  4()4.  I'ut  it  has  long  been  a  rule  of  practice  at 
ctnuinon  law  for  the  judge  to  warn  the  jury  of  the  <]aiiger  of  con- 
victing a  prisoner  on  the  uncorroborated  testimony  of  an  aii- 
complico  or  accomplices,  and,  in  the  discretion  of  the  judge,  to 
advise  them  not  to  convict  upon  such  evidence ;  but  the  judge 
should  point  out  to  the  jury  that  it  is  within  their  legal  province 
to  convict  upon  such  unconfirmed  evidence.  Heg.  v.  Stubbs 
(185.->)  Deare.  0.  C.  55.5,  25  L.  J.  .Mag.  <!as.  N.  S.  1«,  1  Jnr. 
N.  S.  1115,  4  Week.  Rep.  85,  7  Cox,  C.  0.  48;  In  re  Meunler 
[1894]  2  Q.  B.  415,  63  L.  J.  Mag.  Oas.  N.  S.  18ft,  10  Reports, 
400,  71  Ti.  T.  M.  S.  403,  42  Week.  Rep.  037,  IS  Cox,  C.  0.  15. 

This  nilc  of  practice  has  become  virtually  etiuivnlent  to  a  rule 
of  law,  and  since  tho  Court  of  Criminal  Appeal  .\ct  came  into 
operation  this  court  has  held  that,  in  the  absence  of  such  a  warn- 
ing by  the  judge,  the  conviction  must  be  quashed.  Hex  v.  Tate 
[lltOS]  2  K.  B.  C80,  77  L.  J.  K.  B.  A".  S.  1043,  09  L.  T.  N".  S. 
fi20,  72  J.  P.  391,  52  Sol.  Jo.  699,  15  Ann.  Cas.  698.  If  after 
the  proper  caution  bv  the  jutlge  the  jury  nevertheless  convict  the 
prisoner,  this  court  will  not  quaSh  the  conviction  merely  upon 
the  ground  that  the  accomplice's  testimony  was  uncorroborated; 
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It  can  Ijut  rarely  hnppcn  that  tlie  jury  would  convict  hi  siicli 
eircunistancea.  In  t-oiisidoring  whether  or  not  the  conviction 
should  stand,  this  cowrt  ■will  review  all  the  facts  of  the  case, 
und  will  boar  in  mind  that  the  jury  bad  the  oppoi-tnnitv  of  hear- 
ing and  seeing  the  witnesses  when  giving  their  t(«tiiiionv,  lint 
this  conrt,  in  the  exercise  of  its  powers,  will  qniiBli  a  conviction 
even  when  the  judge  has  given  to  the  jliry  the  warning  or  iidvice 
above  mentioned  if  this  conrt,  after  [864]  c<jn8idcTing  all  the 
circnni stances  of  the  case,  thinks  the  verdict  unreason alile,  or 
that  it  cannot  be  supported  having  regard  to  the  evidoni-c.  Oonrt 
of  Criminal  Appeal  Act  1907,  §  4,  subs.  1.  This  jurisdiction 
gives  larger  powers  to  interfere  with  verdicts  than  had  here- 
tofore existed  in  criminal  cases, 

In  addition  to  the  rule  of  practice  above  mentioned,  tliere  are, 
with  regard  to  certain  offenses,  statutory  provisions  that  no  per- 
son shall  be  convicted  upon  the  evidence  of  one  witness  unless. 
such  witness  be  corroborated  in  some  material  particular  im- 
plicating the  accused,  e.  g.,  the  Criminal  Law  Amendment  Act 
1885,  §§  2  and  3.  In  these  cases  the  law  is  that  the  judge,  in 
the  absence  of  such  corroborative  evidence,  must  stop  the  case 
at  the  close  of  the  prosecution  and  direct  the  jury  to  acquit  tbe' 
accused.  Where  no  such  statutory  provision  is  applicable  to 
the  offense  charged,  and  tbe  evidence  for  the  prosecution  con- 
Bists  of  the  imcorroborated  testimony  of  an  accomplice  or  ac- 
complices, the  law  is  that  the  judge  should  leave  tbe  case  to 
tbe  jury  after  giving  them  the  caution  alreiidy  mentioned. 

As  the  rule  of  practice  at  common  law  was  founded  originally 
upon  tbe  exercise  of  the  discretion  of  the  judge  at  the  trial,  and,' 
moreover,  as  it  is  anomalous  in  its  nature,  inasmiicb  as  it  re- 
quires confirmalion  of  the  testimony  of  a  competent  witness,  it 
is  not  surprising  that  this  rule  should  have  led  to  ditfcrouccs  of 
opinion  as  to  the  nature  and  extent  of  the  corroboration  re- 
quired, although  there  arc  pro(>ositions  of  law  applicable  to 
corro!x>ration  which  are  beyond  controversy.  For  example,  "con- 
firmation does  not  mean  that  there  should  be  independent  evi- 
dence of  that  which  the  accomplice  relates,  or  his  testimony 
would  be  unnecessary."  Reg.  v.  Jlallins  (1848)  3  Cox,  0.  C. 
526,  531,  per  Maule,  J.  Indeed,  if  it  were  required  that  the 
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iiccomplice  should  be  confirmed  in  every  detail  of  the  crime,  his 
evidence  would  not  be  essential  to  the  case,  it  woiild  be  merely 
confirmatory  of  other  and  independent  testimony.  Again,  the 
corroboration  must  be  by  some  evidence  other  than  that  of  an 
accomplice,  and  therefore  one  accomplice's  evidence  is  not  cor- 
roboration of  the  testimony  of  another  accomplice.  Rex  v. 
Noalces  (1832)  5  Car.  &  P.  326.  The  difference  of  opinion 
baa  arisen  in  the  main  in  reference  to  the  question  whether  the 
corroborative  evidence  must  connect  the  [666]  accused  with  the 
crime.  The  rule  of  practice  as  to  corroborative  evidence  has 
arisen  in  consequence  of  the  danger  of  convicting  a  person  upon 
the  unconfirmed  testimony  of  one  who  is  admittedly  a,  criminal. 
AVhat  is  required  is  some  additional  evidence  rendering  it  prob- 
able that  the  story  of  the  accomplice  is  true  and  that  it  is  rea- 
sonably safe  to  act  upon  it.  If  the  only  independent  evidence 
relates  to  an  incident  in  the  commission  of  the  crime  which  does 
not  connect  the  accused  with  it,  or  if  the  only  independent  evi- 
dence relates  to  the  identity  of  the  accused  without  connecting 
him  with  the  crime,  is  it  corroborative  evidence?  There  are 
some  expressions  to  he  found  in  the  books  which  imply  that  it 
■may  be,  and  in  Rex  v.  Birketi  (1813)  Uuss.  k  It.  0.  C.  251,  the 
judges  wore  of  opinion  that  an  accomplice  did  not  require  con- 
firmation as  to  the  person  he  chargc<I,  if  he  was  confirmed  as  to 
the  particulars  of  his  story-  The  case  is  very  imperfectly  re- 
ported, aiid  the  evidence  is  not  stated.  It  was  not  argued  by 
counsel,  but  was  stated  verbally  to  ^  meeting  of  the  judges  by 
the  judge  who  tried  the  case.  There  are  other  cases  where  it 
has  l>erii  held  that  a  conviction  on  such  evidence  could  not  be 
quashed  by  the  court,  but  the  rtdio  decidendi  is  that  as  an  ac- 
complice is  a  competent  witness  and  the  jury  thotiglit  hiin  worthy 
of  credit,  the  verdict  was  in  accordance  with  law.  Rex  v.  At- 
wood  (1787)  1  Leach,  C.  C.  464;  Re^  v.  Jonea  (1809)  2 
Oanipb.  131,  11  Revised  Rep.  680.  There  are  other  cases  where 
it  has  been  held  that  on  such  evidence  the  case  cannot  be  with- 
drawn from  the  jury.  Bex  v.  Hastings  (1835)  7  Car.  &  P. 
152;  Re<j.  v.  Andrews  (1845)  1  Cox,  C.  C.  183,  per  Colcriilge, 
J.;  Reg.  v.  Avery  (1845)  1  Cox,  C.  C.  206.  After  examining 
these  and  other  authorities  to  the  present  date,  we  have  come  to 

10  B.  R.  C. 


,dbyCoogIe 


THK  KTXG  V.  Bi^KERVILLE.  345 

the  conclusion  tliat  the  better  opinion  of  the. law  upon  this  point 
is  that  stated  in  Beg.  v.  Siubbs  (1S55)  Deara.  C.  0.  SSS,  25 
L.  J.  Mag.  Cas.  X.  S.  16,  1  Jiir.  N.  S.  1115,  4  Week.  Rep.  85, 

7  Cox,  C.  C.  48,  by  Parke,  B.,  namely,  that  tlio  oviilenoo  of  an 
nccomplice  mnst  be  eonfinned  not  only  as  to  the  civcitinstances 
of  the  crime,  but  also  as  to  the  identity  of  the  pTisonor.  The 
learned  Baron  does  not  mean  tliat  there  must  be  confirmation 
of  all  the  cireumBtanccs  of  the  crime;  as  we  have  already  stated, 
that  is  nnnecessary.   It  is  siifficieut  if  there  is  coniiriiiatioii  as  to 

8  material  ciretinistance  of  the  erime  and  of  the  i<Iontity  of  the 
accused  in  relation  to  the  crime.  Parke,  B.,  gave  this  ^666] 
opinion  as  a  result  of  twenty-five  years'  practice;  it  was  ac- 
cepted by  the  other  judges,  and  has  been  much  relied  upon  in  - 
later  cases.  In  Rex  v.  ^VIlk■es  (183C)  7  Car.  &  P.  272,  Aider- 
son,  B.,  said:  "The  confirmation  which  I  always  advise  juries 
to  require  is  a  confirmation  of  the  accomplice  in  some  fact  wliicli 
goes  to  fix  the  guilt  on  the  particular  person  charged.  You  may 
legally  convict  on  the  evidence  of  an  aecompUee  only,  if  you 
can  safely  rely  on  hia  testimony;  but  I  advise  juries  never  to 
act  on  the  evidence  of  an  accomplice,  unless  he  is  confirme<l  as 
to  the  particular  person  who  is  charged  with  the  offense."  In 
Beg.  V.  Farler  (1837)  8  Car.  &  P.  107,  Lord  Ahingcr,  C.B., 
said:  "It  is  a  practice  which  deserves  all  the  reverence  of  law, 
that  judges  have  uniformly  told  juries  that  they  ought  not  to 
pay  any  respect  to  the  testimony  of  an  accomplice,  unless  the 
accomplice  is  corroborated  in  some  material  circnmBtanee.  Now, 
in  my  opinion,  that  corroboration  ought  to  consist  in  some  cir- 
cumstance that  affects  the  identity  of  the  party  accused.  A 
man  who  has  been  guilty  of  a  crime  himself  will  always  be  able 
to  relate  the  facts  of  the  case,  and  if- the  confirmation  be  only 
on  the  trnth  -of  that  history,  without  identifying  the  iiersoiis, 
that  is  really  no  corroboration  at  all.  ...  It  would  not  at 
all  tend  to  show  that  the  party  accused  participated  in  it."  In 
Beg.  V.  Dylee  (1838)  8  Car.  &  P.  261,  Giirney,  B.,  said:  "Al- 
though, in  some  instances,  it  has  been  so  held,  you  will  find  that 
in  the  majority  of  recent  cases  it  is  laid  down  that  the  confir- 
mation shoiUd  be  as  to  some  matter  which  goes  to  connect  the 
prisoner  with  the  transaction."     In  Reg.  v.  Birkelt  (1839)  8 
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Car.  &,  P.  73:^,  the  prisoner  ^vas  indietrd  for  receiving  stolen 
sliecp.  The  evidence  eousisted  pf  the  statement  of  _  an  nccoin- 
plice,  and  to-coniiiiii  it  it  was  proved  that  a  quantity  of  mutton 
tor  responding  in  eize  with  the  slieep  stolen  was  found  in  the 
jirisoner's  house.  Pntteson,  J.,  said:  "If  the  confirmation  had 
merely  gone  to  the  extent  of  confirming  the  accomplice  aa  to 
nnitters  connected  with  himself  only,  it  would  not  have  been 
milficiGiit,  .  .  .  but  here  we  have  a  great  deal  more ;  we  have 
a  quantity  of  mutton  found  in  the  house  in  which  the  prisoner 
resides,  and  that  I  think  is  such  a  confirmation  of  the  accom- 
pliee'a  evidence  as  I  must  leave  to  the  jury," 

These  cases  lend  to  the  view  expresseil  later  by  Parke,  B,, 
in  Reg.  |867J  v.  Siubhs,  supra,  and  show  that  in  his  time,  al- 
thougli  there  had  been  doubt  in  the  past,  the  law  as  forniulatf<l 
by  him  was  accepted  as  the  correct  opinion,  and  continued  to 
be  the  law  to  tlie  time  of  the  passing  of  the  C'riminal  Appeal 
Act,  and  in  our  judgment  to  the  present  day. 

We  hold  that  evidence  in  corroboration  must  be  independent 
testimony  which  atfects  the  accused  by  connecting  or  tending  to 
connect  hiiu  with  the  crime.  In  other  words,  it  must  be  evi- 
dence which  implicates  him,  that  is,  which  contirnis  iu  some 
matei-ial  particular  not  only  the  evidence  that  the  crime  has 
been  committed,  but  also  tliat  the  prisoner  committed  it  The 
te^t  applicable  to  determine  the  nature  and-  extent  of  the  corrob- 
oration is  thns  the  same  whether  the  case  falls  within  the  rule  of 
practice  at  eommou  law  or  within  that  class  of  offenses  for  which 
eori'oborati<)n  is  required  by  statute.  The  language  of  the  slat- 
utc,  '"impliciites  the  accused,"  compendiously  incorporates  the 
test  applicable  at  common  law  iu  the  rule  of  practice.  The  na- 
ture of  the  corroboration  will  ueccssarily  vary  accortUug  to  the 
particular  circuui stances  of  the  offense  charged..  It  would  be 
in  high  ilegree  dangerous  to  attempt  to  formulate  the  kind  of 
evidence  which  would  l>e  regarded  aa  corroboration,  except  to 
say  that  corroborative  evidence  is  eviilencc  which  shows  or  tends 
to  show  that  the  story  of  the  accomplice  that  the  accused  com- 
mitted the  crime  is  true,  not  merely  that  the  crime  has  been 
committed,  but  that  it  was  committed  by  the  accused, 
'    The  corroboration' need  not  be  direct  evidence  that  the  accusc<l 
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committed  the  crime;  it  is  sufficient  if  it  is  merely  circiinistan- 
tial  evidence  of  his  connection  ^ith  the  crime.  A  good  instance 
of  this  indirect  evidence  is  to  be  found  in  Jieg.  v.  Birhett,  su- 
pra. Were  the  law  crtlicrwise  many  Crimea  which  are  usually 
committed  between  accompUcea  in  eeeret,  such  aa  incest,  offen- 
ses with  females,  or  the  present  case,  could  never  be  brought  to 
justice. 

The  decisions  of  this  court  upon  the  nature  of  the  corrobora- 
tion required  call  for  some  examination,  and  it  is  because  they 
do  not  always  appear  to  be  to  the  same  effect  that  this  court 
was  specially  constituted  in  order  that  we  might  lay  down  rules 
for  future  guidance. 

[668]  In  Bex  v.  Everest  (19O0)  2  Cr.  App.  Ecp.  130,  LIZ, 
ibe  court  said:  "The  rule  has  long  been  cstublished  that  the 
judge  should  tell  the  jury  to  acquit  the  prisoner  if  the  only 
evidence  agaiuiit  him  is  that  of  an  accomplice,  unlcSB  that  evi- 
dence is  corroborated  in  some  particwiar  which  goes  to  impli- 
cate the  accnsed."  We  think,  "tell  the  jury  to  acquit,"  should 
read,  "warn  the  jury  of  the  danger  of  convicting."  There  is 
no  statement  in  the  report  of  the  exact  warning  given  by  the 
judge.  In  Bex  v.  Wilson  (1911)  6  Cr.  App.  Rep.  128,  there 
wna  an  abundant  caution,  and  the  court  said :  "It  must  not  be 
supposed  that  corroboration  is  required  amounting  to  independ- 
ent evidence  implicating  the  accused,"  If  this  means  that  the 
judge  should  not  warn  the  jury  to  require  independent  corrob- 
oration of  some  part  of  the  story  whieb  implicates  or  involves 
the  accused,  it  goca  too  far. 

In  Bex  V.  Blatherwtck  (1911)  6  Cr.  App.  Eep.  281,  the  court 
said:  "Everest  (1009)  2  Cr.  App.  Kep.  130,  goes  too  far.  Wil- 
son (1011)  6  Cr.  App.  Rep.  128,  is  the  correct  statement  of  the 
law."  We  afi^oe  that  Everest  goes  too  far  in  saying  that  the 
judge  should  direct  tlie  jury  to  acquit,  but  Ererest  is  the  better 
statement  of  the  law  aa  regards  the  corroboralion  for  whieli  the 
jury  should  look. 

in  Biathhnu-  v.  WaterJotv  &  Sons  [19ir>]  3  K.  B.  527,  534, 
{1915]  W.  N.  292,  31  Times  L.  E.  556,  Pickford,  L.J.,  in  the 
Court  of  Appeal,  was  of  opinion  that  WHson's  ajid  Blalhenvick's 
cases  showed  "that  it  is  not  necessary  to  have  corroboration 
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(liiTotly  implicating  the  accused,  if  the  corroboration  which 
exists  siipporla  the  truth  of  the  atory  as  a  whole."  The  learned 
Lord  Justice  was  merely  stating  his  view  of  those  eases  in  re- 
gard to  the  case  then  before  the  eonrt.  He  found,  however,  that 
in  fact  there  was  corroboration  directly  implicating  tlie  aconsed 
in  the  case  then  under  appeal,  and  it  was,  therefore,  unneces- 
sary to  consider  further  the  cases  of  Everest,  AYihon,  and  JHor 
ihervikTe, 

In  lie.r.  V.  Colien  (ini4)  10  Cr.  App.  Rep.  101,  the  eonrt  did 
not  attempt  to  deal  with  the  difference  of  opinion  manifested 
by  the  decisions  of  Everest  (11)0»>  2  Cr.  App.  IJep.  130,  and_ 
^yi^soIl  (191I)  6  Or.  App.  Rep.  128,  but,  as  explained  in  Rex 
V.  ^Yillis  [191G]  1  K.  B.  93S,  85  L.  J.  K.  B.  N.  S.  1129,  114 
L.  T.  X.  S.  10+7,  SO  J.  P.  279,  32  Times  L.  E.  452,  fiO  Sol. 
.lo.  514,  12  Cr.  App.  Rep.  44,  47,  decided  the  case  on  the  aa- 
.•^nniption  that  the  more  favorable  view  of  the  law  to  the  appellant 
as  laid  down  in  ErPivst's  Case  was  right.  The  court  there  said 
llint  it -was  the  practice  of  this  court  to  require  corroboration 
I  688]  before  it  could  allow  a  conviction  to  stand.  We  did  not 
intend  to  lay  down  such  a  rule  of  practice.  It  is  too  stronjrly 
expressed  and  is  too  general  a  statement;  the  correct  view  is 
that  laid  down  earlier  in  the  present  judgment. 

The  latest  case  is  Rex  v.  ^Villis,  supra.  The  court  tli'ere 
stated:  "Certain  statutes  provide  that  certain  classes  of  evi- 
dence shall  not  be  sufficient  to  support  a  ctmvietion  unless  cor- 
roborated by  some  other  material  evidence  implicating  the  ac- 
cuBe<l ;  but  where  corroboration  is  required  bv  the  conimon  law 
it  is  not  subject  to  any  such  qualification."  It  follows  from  the 
law  laid  down  in  the  present  judgment  that  that  is  a  correct 
view  to  the  effect  that  the  verdict  of  a  jury  properly  warned 
would  not  be  set  aside  merely  because  they  had  believed  an  ac- 
complice without  corroboration  implicating  the  accused,  hut  it 
must  not  be  read  as  meaning  that  the  corroboration  need  not  be 
independent  evidence  implicating  the  'accused. 

The  case  of  Bex  v.  C'ooi>er  (1914)  10  Cr.  App.  Rep.  19S, 
was  referred  to  during  the  conrse  of  the  argument.  That  case 
turned  upon  special  facts  relating  to  the  medical  testimony.  It 
did  not  alter  the  law, 
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Now  tbat  we  Iiave  stated  the  law  to  be  applied  in  future 
cases,  we  tnist  that  it  will  be  iinneceasary  again  to  refer  to  the 
earlier  decisions  of  this  TOurt. 

The  question  was  discussed  on  the  hearing  of  this  appeal 
whether  the  evidence  of  an  accomplice  against  two  prisoners, 
t-orroborated  as  to  one  prisoner's  participation  in  the  crime,  but 
not  as  to  the  other,  can  be  regarded  as  corroboration  with  regard 
to  both  prisoners.  We  think  the  law  is  correctly  stated  by  Al- 
derson,  B.,  in  Beg.  v.  Jenkins  (1845)  1  Cox,  0.  C.  177.  The 
learned  Baron  said:  "Where  there  ie  one  witness  of  bad  char- 
acter giving  evidence  against  both  prisoners,  a  confirmation  of 
his  testimony  with  regard  to  one  is  no  confirmation  of  hia  testi- 
mony as  to  the  other.  If,  therefore,  you  find  there  is  a  corrobo- 
rati'on  applicable  to  one  prisoner,  take  it  as  against  him;  but 
unless  it  exists  with  regard  to  both,  it  seems  to  me  it  would  be 
unjust  to  give  it  a  general  eifect."  The  case  of  Rex  v,  Jones 
(1809)  2  Canipb,  131,  132,  may  appear  at  first  sight  to  lie  in 
tUe  contrary  dii-ection,  but,  upon  [670]  closer  examination,  we 
do  not  think  that  I^ord  EUcnborongb  intended  to  decide  more 
than  that  when  two  prisoners  are  tried  and  convicted  upon  the 
evidence  of  an  aceoniplioe  corroborated  as  to  the  one  but  not  as 
to  the  other,  the  conviction  of  the  other  must  nevertheless  ho 
regarded  as  a  conviction  which  was  good  in  law.  Lord  Ellen- 
boTOUgh  was  nphulding  the  rule  of  law  that  a  conviction  found- 
ed iipon  the  evidence  of  an  accomplice  only  could  not  be  treated 
as  bud  in  law.  His  Lordahip  said:  "Judges  in  their  discretion 
will  advise  a  jury  not  to  believe  an  accomplice  unless  he  is  con- 
finned,  or  only  in  as  far  as  he  is  confirmed;  but  if  he  is  believed, 
his  testimony  is  unquestionably  sufficient  to  establish  the  facts 
which  he  deposes.  It  is  allowed  that  he  is  a  competent  witncjis ; 
and  the  consequence  is  inevitable  that,  if  credit  is  given  to  his 
evidence,  it  requires  no  confirmation  from  another  witness," 

We  see  no  reason  in  principle  why  a  different  rule  as  to  cor- 
roboration should  apply  to  a  prisoner  tried  with  another,  against 
whom  there  is  corroborative  evidence  of  the  accomplice's  story, 
from  that  applicable  if  the  first  prisoner  had  been  tried  alone. 
In  that  ease  the  uncorroborated  evidence  of  the  accomplice  would 
be  admissible  agiiinat  him,  but  it  would  be  the  judge's  duty  to 

10  B.  R.  C. 


,dbyCoogIe 


350  ENGLISH  COLRI  OV  CHIMINAI^  APPEAL. 

give  file  piopor  caution  to  the  jury;  and  it  would  be  equally  in- 
I'liinbont  upon  the  judge  to  give  the  warning  to  the  jury  when 
the  piisoncr  is  tried  with  another  against  whom  there  was  cor- 
roboration of  the  accomplice's  story.  If  the  judge  failed  to  give 
the  warning,  this  court  would  be  bound  to  set  aside  the  convic- 
tion. If  the  judge  gave  the  warning,  this  court  would  then  have 
to  consider  all  the  circumstances  of  the  case  aa  already  indicated. 
The  appeal  stands  dismissed. 

Appeal  dismissed. 

Solicitor  for  appellant:    Freke  Farmer. 

Solicitor  for  the  Crown:   Director  of  Ptthlic  Prosemtions. 

Note. — Criminal  law,  nature  of  corroboration  required  to  war- 
rant conviction  upon  evidence  of  accomplice. 

The  law  relative  to  the  nature  and  suflieioncy  of  evidence  re- 
(jTiired  to  corrnborntc  an  accomplice's  testimony  is  elaborately  re- 
viewed and  restated  in  the  reported  ease  (Ri:x  v,  Baskkrvilw;, 
avfe,3S7). 

The  court  there  calls  attention  to  the  fact  tliat  with  regard  to 
tertain  offenses  in  Enpluiid  there  are  statutory  provisions  expressly 
governing  the  nature  and  sufRcieney  of  the  eviileuco  reiiuired  to 
corroborate  accomplices.  At  common  law  there  was  a  diftereuec  of 
cpinion-  as  to  the  nature  and  extent  of  the  corrob  Drat  ion  rcfjutred. 
Some  propositions  of  law  applicable  to  corroboration  are,  as  stated 
by  the  court  in  the  reported  case,  beyond  controversy;  as,  for  ex- 
ample, that  corroborative  evidence  need  not  extend  to  every  ma- 
terial particular,  eircum.«tance,  or  detail  of  tlic  te.ttimony  of  the 
ecconiplioc,  since  otherwise  his  testimony  would  be  nnneccssarv.  The 
main  difference  of  opinion  has  arisen  with  respect  to  the  question 
whotlier  the  corroborative  evidence  must  connect  the  accused  with  the 
crime.  The  court  in  Bex  v.  Baskkrvillr.  after  examining  the 
iiuthorities  and  calling  attention  to  the  fact  that  ^ome  of  them 
have  taken  the  view  that  the  corroboration  was  siiirieiiiit,  although 
ihe  only  independent  evidence  related  to  an  incident  in  tbc  com- 
mission of  the  crime,  and  did  not  connect  the  accused  with  it,  or 
although  the  only  independent  evidence  related  to  the  identity  of 
the  accused,  without  connecting  him  with  the  crime,  etates  that 
they  had  reached  the  eonclui<iou  that  the  better  opinion  on  the 
question  is  tliat  announced  by  Parke,  B..  in  Ileg.  v.  Slubbs  (1855) 
a>eais  C.  C.  55r>,  So  L.  J.  i^fag.  Ca?.  X.  S.  16,  1  Jur.  X.  S.  1115, 
4  Week.  Bcp.  85,  7  Cox,  C.  C.  48,  to  the  elTeet  that  the  evidence 
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nf  an  accomplice  must  be  confirmeiJ,  not  Only  as  to  tlie  circum- 
Etancoa  of  tlie  crime,  but  also  as  to  the  identity"  of  the  accnsed. 

The  court  states  that  Baron  Parke  did  not  mean  by  this  state- 
ment that  there  must  be  confirmation  of  all  the  circumstances 
of  the  crime,  but  that  it  is  sufficient  if  there  is  eonlirmntion  as  to, 
a  material  circumstance  of  the  crime,  and  of  the  identity  of  the 
accused  in  relation  to  the  crime.  The  conclusion  reached  in  the 
reported  case  ia  3\tpporfed  by  the  following  English  cases:  Rex  v, 
Wilkes  (1836)  7  Car.  &  P/grg;  Reg.  v.  FaHer  (1837)  8  Car.  & 
P.  107 ;  Reg.  v.  Dyke  (1838)  8  Car.  &  P.  261 ;  Reg.  T.  Birkeli  (1839) 
8  Car.  &  P.  732. 

These,  together  with  the  decision  in  Res  t.  Baskervillg,  now 
render  the  law  in  England  well  settled. 

The  view  has  teen  taken  in  some  cases  in  the  United  States  that 
corroboration  of  a  material  part  of  an  accomplice's  testimony  ia 
Eufficient,  and  that  it  need  not  necessarily  connect  the  defendant 
with  the  commission  of  the  alleged  crime,  litate  v.  QalUvan  (1902) 
75  Conn.  326,  96  Am.  St.  Rep.  203,  53  Atl.  731;  Carroll  v.  Com-. 
(1877)  84  Pa.  107,  3  Am.  Rep.  290. 

The  weight  of  authority  in  the  United  States,  however,  at 
common  law,  is  in  accord  with  the  reported  case  (Rex  v.  Baskkii- 
ville)  and  requires  evidencp  corroborative  of  an  accomplice  con- 
necting, or  tending  to  connect,  the' accused  with  the  alleged  crime,  in 
order  to  support  a  conviction. 

Uniled  Stales  v.  Lancaster  (1894)  10  L.R.A.  335,  44  Fed.  8^6; 
Rhodes  v.  Slate  (1904)  141  Ala.  G6,  37  So.  365;  MiJdleton  v. 
State  (1874)  52  Ga.  527,  1  Am.  Crim.  Rep.  194;  Taylor  v.  Stale 
(■1899)  110  da.  131),  r.5  S.  E.  161;  Ilahlirin  v.  Stale  (1915)  16 
fia.  App.  174,  84  S.  K.  727:  S'iale  v.  Pepper  .{IHRO)  11  Iowa,  347; 
State  V.  O'Cailaghan  (lOlS)  157  Iowa,  515,  138  N.  W.  40-^; 
Bowling  v.  Com.  (1881)  79  Kv.  604;  Com.  v.  Jlolmes  (1879)  127 
JIass.  424,  34  Am.  Rop.  ^n-.'Slate  v.  Kent  (1895)  4  X.  D.  577, 
27  L.R.A.  680,  63  N.  W.  6:11;  Martin  v.  Stale  (1916)  12  Oklu. 
ffrim.  Rep.  510,  159  Pac.  940;  Camphell  v.  Slate.  (1916)  12  Okla. 
Crim.  Rep.  349,  157  Pac.  49;  Siait-  v.  ^nrvis  (1890)  18  Or.  360,  2:1 
I'ac.  251,  8  Am.  Crim.  Rep.  367;  UioU  v.  State  (1912)  126  Trun. 
359,  149  S.  W.  1055;  McXiieUy  v.  State  (1894)  5  Wyo.  59,  36 
Pac.  824. 

Statutes  are  in  force  in  many  states  expressly  regulating  the 
imtnre  and  suffieicncy  of  evidence  required  in  corroboration  of  ac- 
complices. Many  of  these  statutes  specifically  require  corroborative 
fvidence  tending  to  connect  the  accused  with  the  commission  of  the 
alleged  offense,,  and,  under  these,  corroboration  is  insufficient  which 
xierely  tends  to  show  the  commission  of  an  offense  or  the  circum- 
btanecs  of  it. 
10  B.  R.  C. 
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Reynolds  v.  State  (1912)  14  Ariz.  302,  127  Pac.  731;  People  v. 
Robbiru  (1915)  171  Cal.  466,  154  Pac.  317;  State  v.  Bond  (1906) 
1?  Idaho,  424,  86  Pac.  43 ;  State  v.  Russell  (1894)  90  Iowa,  493,  58 
N.  W.  890;  Com.  v.  McOarvey  (191i)  158  Ky.  670,  165  S.  W.  973; 
State  V.  Colder  (1899)  23  Mont.  504,  59  Pac.  903;  People  \. 
O'Farrell  (1903)  175  N.  Y.  333,  67  N.  E.  58S;  People  v.  Everhardt 
0887)  104  N.  Y.  591,  U  N.  E.  62;  State  v.  Sonnenschein  (1916) 
;i7  S.  D.  585,  159  N.  W.  101;  Whetstone  v.  State  (1916)  79  Tex. 
Crim.  Rep.  104,  182  S.  W.  1117;  Coleman  v.  Stale  (1875)  44  Tex. 
109;  State  t.  Bridwell  (1916)  48  Utah,  97,  158  Pac.  710. 

In  view  of  the  temptations  generally  besetting  an  accomplice  in 
teetifying,  it  appears  that  tlie  rule-  adopted  and  restated  in  Bex 
T.  Baskerville,  and  n^hich,'  as  appears  above,  is  operative  in  most 
of  the  United  States,  is  undoubtedly  the  one  moat  conducive  to 
jusUce.  J.  T.  W.     I 
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BUTTERWORTII  r.  liUTTEUWORTH  and 
ENGLKFIELD. 

COLLINS  V.  COLLINS  and  HARRISON". 

BARRATT  i>.  BARRATT  and  FOX. 

HOWELL  V.  HOWELL  and  WALKER. 

ADAMS  V.  ADAMS  and  WARD. 

ELLWORTIIY  r.  ELLWORTIIY  and  LEDGARD. 

L.  R.[in20)  I'rob.  328. 
AIw  Reported  In  122  L.  T.  N.  S.  804,  )1B201  W.  M.  06,  38  Titnw  L.  R.  26.1. 

Divorce  — Praetice  —  CIalma  for  damagea. 

Clainia  for  damnget  against  tlii;  rurpspondrnt  in  divorce  proceeding* 
under  the  MotTimonial  Caused  Act  are  to  be  itioH  on  the  eame  prinripin 
and  in  the  same  manner  as  common-law  actionn  Iot  crim.  con. 


•-  Proof  of  gpeclat  damages. 

Claims  for  damages  against  the  rnre^pondent,  in  divorce  proceeding* 
are   in   eubBtanee   actions   ou    the   cade,   and   speoial   damagca   mint   be 
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CHtnfnal   t^nrcrimtloM  —  Meamtre  of  damaf/ea  — Falue  of  write  — In' 
firv  to  feelinga. 

llanuiKeB  in  actianc  in  the  nature  of  crlm.  cm.  under  the  Matrimonial 
Causes  Act  are  compm»uitory,  and  not  exemplary,  and  are  given  on  tliu 
mHusI  value  nf  tho  wife  lost,  and  for  the  injur;  to  the  husband's  feelings, 
honor,  and  family  life. 

—  Ueamurr  of  daningea  —  Value  of  tcife. 

The  value  of  the  wife  as  an  eiement  of  damsf;es  in  actions  in  the  nature 
of  rrim.  con.  liaa  a  pecuniary  aspect  which  depends  on  her  fortune  and 
ability, .and  a  consortium  aspect  depending  upon  her  character  and  ahll- 
ities  as  wife  or  mother. 

—  Itetevancy  of  conduct  of  adnllerer. 

The  conduct  of  the  adulterer  in  ah  action  in  the  nature  of  erim.  eon. 
has  little  bearing  on  the  pecuniary  aspect  of  the  wife's  value,  but  may 
be  relevant  as  an  aid  to  eEtimating  her  value  witli  respect  to  the  consor- 
tium aspect,  and  also  in  estimating  the  injury  to  the  husband's  feelings. 

—  Relerancii  of  hunband'a  charaeter  and  conduct. 

In  actions  in  the  nature  of  crim.  con.  tlie  husband's  own  cliaracter 
and  conduct  are  as  fully  in  issue  as  those  of  his  wife. 

—  Betprdnrv  of  tceallh  or  poverty  of  adulterer. 

In  actions  in  the  nature  of  crim,  con.  the  amount  of  compensation  can- 
not depend  on  the  wealtli  or  poverty  of  the  adulterer,  but  the  v-'hv  in 
which  he  has  used  his  wealth  in  (raining  his  end  may  be  relevant  in  the 
same  way  as  bin  conduct  generally. 

—  Kelevatieg  of  adullerer'a  rank  and  fortutie. 

In  actions  in  the  nature  of  crim,  con.  the  rank  and  fortune  of  the  adul- 
terer are  properly  to  be  taken  into  con  nil!  erst  ion  in  so  far  as  they  may 
give  Bssistance  in  ascertaining  the  wife's  value,  or  measuring  the  extent 
of  the  injury  to  the  husband,  and  general  evidcrtee  ad  to  tlie  corespond- 
ent's rank  and  fortune  is  relevant,  as  to  give  damages  which  it  would  he 
impossible  for  him  to  pay  might  defeat  the  aim  of  giving  of  any. 
^AduHerer'»  ignoranee  tliat  respondent  *raa  married. 

A  court  can  give  damages  against  an  adulterer  in  an  action  In  the 
nature-  of  crim.  con.,  although  he  was  ignorant  that  the  woman  was  mar- 
ried, but  to  do  ao  is  not  sound  policy,  the  balance  nf  authority  being 
against  it.  such  damagei  savoring  of  a  punitive  character,  and  a  wife 
who  passes  herself  off  as  a  single  woman  being  deemed  Talueless  under 
such  circumstances,  and  the  allowance  of  damages  being  in  conflict  with 
the  court's  practice  as  to  costs. 
IHvorre  —  ClainiH  fttr  damaoen  —  Ca^e  — Corespondent' a  ignorance  of 
reayondenV»  marriafic  —  Practice. 

In  actions  in  the  nature  of  crim.  con.  it  is  a  well-established  practice 
that  costs  should  nut  be  given  against  an  adulterer  mho  bad  no  Icnowledga 
of  tlie  marriage. 
OrAMlnal  convertation'^  Knoieledye  of  marriage  —  Burden  of  proof. 

In  actions  in  the  nature  of  crim.  eon.  the  burden  of  proving  knowledge 
by  the  adulterer  that  the  woman  was  married  is  on  the  complainant. 

(February  10,  11)20.) 
10  B.  R.  O.  23 
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■Ali;  tlioee  six  cases,  wliich  came  on  before  McCardie,  J.,  on 
the  date  above  moiitioiied,  were  hiisbflods'  petitions  for  divorce 
ou  the  ground  of  their  wives'  adultery  with  named  corespondents, 
Hguinst  whom  tliey  chiimcd  damages  and  costs.  In  each  ease 
ileOardic,  J.,  found  the  adultery  proved,  [128]  and  granted  a 
<Ieerco  nisi,  but  reserved  the  qnestion  of  damagea  and  costs  for 
further  consideration.    The  causes  were  all  undefended. 

W.  O.-  Willis,  R.  R.  Ludlow,  Beddington,  W.  O.  Willis, 
Honorable  Victor  Russell,  and  Cptes-Preedy,  for  the  several 

licliticucrs. 

It  is  thought  tliat  the  arguments  sufficiently  appear  from  the 
judgment. 

McCardie,  J.,  delivered  the  following  considered  judgment: 
In  rncb  of  the  six  undefended  cases  now  before  me,  I  granted  the 
husband  a  decree  nisi  by  reason  of  his  wife's  adultery. 

In  each  ease  the  petitioner  asked  for  damages  and  coats  against 
the  corespondent.  This  was  the  first  time  I  bad  been  called  upon 
to  as.sess  damages  in  divorce  proceedings  or  to  consider  the  quea- 
lioii  of  costs  in  connection  with  the  award  of  damages.  I  there- 
fore reserved  my  decision  on  both  points.  The  matters  at  issue 
arc  of  great  importance  and  constant  recurrence,  and  the  relevant 
authorities  reveal  a  striking  conflict  of  opinion  as  to  the  princi- 
]ihs  to  be  applied  and  the  considerations  to  be  regarded.  Hence 
I  tirsircd  to  consider  the  arguments. 

I'p  to  the  passing  of  the  .Tiiries  Act  1918,  questions  of  dam- 
ages were  necessarily  decided  by  a  jury,  whilst  costs  were  always 
determined  by  the  court.  Tiie  view  of  a  jury  as  to  damages  did 
not  necessarily  agi-ee  with  the  view  of  a  judge  as  to  costs.  But  in 
llie  gi-eat  majority  of  cases  since  the  passing  of  the  act  a  judge 
alcito  deals  with  damages  as  well  as  costs,  and  the  double  function 
suggests  that  the  time  lias  arrived  to  review,  and,  if  possible,  to 
nvoncile,  the  authorities. 

I  shall  not  set  out  the  detailed  facts  in  the  six  caees ;  they  varj 
prcjitly.  It  is  better  that  principles  should  not  be  obscured  by 
circumstances.    At  the  conclusion  of  &is  judgment,  therefOTfl^  I 
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filiaH  merely  indicate  the  broad  results  at  whidi  I  arrive  upon 
eadi  petition. 

The  powers  of  the  Divorce  Court  to  award  damages  for 
X129]  adultery  reat8_  on  §  33  of  tlie  ilatrimonial  Causes  Art 
1857,  which  act  aboliahed  the  old  action  of  criminal  conversation. 
But  §  33  provided  that  the  claim  made  for  damages  on  the  peti- 
tion of  the  husband  should  be  tried  by  a  jury  on  the  same  prin- 
ciples, in  the  same  manner,  and  subject  to  the  same  rules  and 
regulations  as  actions  for  criminal  conversation  were  tried  at 
common  law.  It  further  provided  that  the  court  should  liave 
power  to  direct  in  what  manner  such  damages  should  be  paid  or 
applied,  and  to  direct  that  the  whole  or  any  part  thereof  should 
bo  setlled  for  the  benefit  of  the  children  (if  any)  of  the  marriage, 
or  as  a  provision  for  the  maintenance  of  the  wife.  This  latter 
prevision  (be  it  observed)  leaves  it  to  the  court  to  decide  the  por- 
tion of  the  awarded  damages  which  is  to  go  to  the  petitioner  him- 
self, Tlie  provision  is  curious  in  view  of  the  fact  tliat  in  actions 
for  criminal  conversation  the  daningrs  were  deemed  to  bo  given 
to  the  husband  as  compensation  for  the  injury  suffered  by  him. 
The  breadth  of  §  33  was  greatly  modified  by  the  decision  of  the 
Court  of  Appeal  in  Benislein.  v,  Beni^lein,  L.  K.  [1S03]  Prob. 
292,  68  L.  J.  Prob.  N.  S.  3,  69  I.  T.  X.  R.  513,  13  Eng.  Rul. 
Cas.  783,  which  decided  that  the  claim  for  damages  must  fail  if 
the  claim  for  a  decree  nisi  itself  failed,  e.  g.,  by  reason  of  con- 
donation; and  so,  also,  if  the  petition  claimed  damages  only.  If 
a  suit  for  dissolution  founded  on  the  adultery  in  question  fail, 
then  again  the  claim  for  damages  falls  to  the  ground.  See  Cox 
V.  Cox  and  Warde,  L.  B.  [1900]  Prob.  2C7,  75  L.  J.  Prob.  N".  S. 
75,  95  L.  T.  X.  S.  546,  22  Times  L.  It  557  ;  Stocher  v.  Sfork-rr, 
Brice  and  Fafterson,  I^  R,  [1917]  Prob.  204,  117  L.  T.  X.  S. 
543,  33  Times  L.  R.  5;S3.  Excluding,  then,  the  cases  which  fall 
within  Bemslein  v.  Bemslein,  supra,  and  excluding  also  the 
Bpecific  provision  of  §  33  as  to  the  alloi'ation  of  awarded  dam- 
ages, it  is  clear  that  the  claim  to  damages  is  to  be  tried  as  if  in 
an  action  for  criminal  conversation.  Hence  it  is  odsential  to 
consider  that  form  of  action.  It  must  be  carefully  distinguished 
from  the  common-law  action  which  lay  either  for  knowingly 
seducing  away  a  wife  from  cohabitation  with  the  husband,  or  for 
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harboring  a  wife  after  notice  that  she  had  left  lier  hiiiihand  with- 
out his  consent.  Forms  of  plendiii}^  in  the  Uittor  class  of  action 
are  given  in  Biilieu  and  Leake's  Precedents  on  Pleading,  3d  ed., 
[130]  (.186rt),  p.  ;140.  It  is  essential  in  siieli  actions  to  allege 
that  a  defendant  knew  that  the  woman  was  married.  It  aeom^ 
ilear  from  tEo  famous  case  of  W'instmorc  v.  Oreeiihank  (17+5) 
Willes,  Rep.  577,  125  Eng.  Reprint,  1330,  that  those  actions  are 
fonndf-d  not  in  trcitpa^,  but  in  ease,  and  that  the  plaintiff  tnuKt 
prove  actnal  loss. 

The  above  two  classes  of  action  al>parcutly  remain  in  existence 
at  the  present  day.  See  Addison  on  Torts,  8th  ed,,  p.  85S,  and 
J^milh  v.  Kaije  (1904)  20  Times  L.  R.  201,  per  Wright,  .T.  T\ta 
basis  is  that  the  husband  has  the  right  to  the  service  and  society 
of  his  wife,  jnst  as  a  father  has  the  right  to  the  service  of  hia 
ehildren.  It  is  proi>er  to  observe  that  no  damages  can  be  oli- 
tained  for  the  harboring  of  a  wife  against  a  Inisband'a  will,  if 
the  latter  has  Wen  guilty  of  misconduct  oansing  bis  wife  to  leave, 
or  if  the  defendant  acted  upon  humanitarian  motives  in  the  be- 
lief that  the  wife  had  justiiiably  ([nitted  the  husband's  abodi'. 
Seo  Phllp  v.  Inquire  (1791)  1  Peako,  X  P.  Cas.  114,  3  Revised 
Rep.  650;  lierlhon  v.  CnrfirrujM  (17!tfi)  2  Esp.  4«0.  Actions 
by  a  husl>and  for  the  loss  of  a  wife's  society  or  services  tbroiigb  , 
an  assault  uixm  lior  or  throngh  negligence  whereby  slie  is 
physically  injured  are,  of  cnnrse,  well  known  to  the  connnoii  hiw. 
But  all  those  eases  are  wholly  .lislinct  from  cliiims  for  damages 
foi*  criminal  conversation.  See  liullen  and  Leake's  Privedents 
of  Pleadings  (1808)  3d  ed.,  p.  340h. 

Ere  I  deal  with  the  action  for  criminal  conversation  it  is  well 
to  point  ont  that  it  is  doubtful  if  the  wife  has  any  right  of  action 
against  a  woman  who  entices  away  a  husband,  or  harbors  him 
after  his  wrongfully  quitting  the  domestic,  abode.  Apparently 
the  law  takes  Ibc  view  that  the  wife  has  no  such  right  of  oimtrol 
or  claim  fo  a  hnsband's  services  as  is  possessed  by  the  husband 
with  regard  to  tho  wife.  See  Clerk  and  Linilsell  on  'i'orts 
(1912),  6th  ed.,  p.  24r..  In  Lynch  v.  Kn'uiU  (1801)  9  11.  L. 
Tas.  577,  11  Eng.  Reprint,  854,  S  L.  T.  N.  S.  2iil.  8  Eng.  Rul. 
C'aa.  382,  Lord  Wenaleydale  expressly  hehl  that  no  such  right 
of  action  existed  in  the  wife,  although  the  opinions  of  Lord 
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Campbell  and  Lord  Cranworth  may  tend  to  tbe  contrary  view. 
Thfi  reason  for  Lord  "Wensleydale's  view  is  concisely  [131]  put 
by  Lnsli,  J.,  in  his  Ti-eatise  on  the  Law  of  TTnsliand  and  Wife, 
;id  od.  p.  13,  where  he  points  out  that  "tho  wifcia  under  the  cov- 
erture and  protection  of  the  hnsband,  bnt  the  husband  is  not 
under  tbe  eovertnre  or  protection  of  tho  wife." 

It  may  be  said  that  this  result  sprang  from  tho  inability  of  a 
wife,  prior  to  1882,  to  sue  at  law  without  the  joinder  of  her  bus- 
l>and  as  a  coplaintifF.  This  retiuirenient  would  clearly  prevent 
tlie  ooniinencemcnt  of  any  effective  litij^tion  by  the  wife.  But 
in  my  view  the  apparent  inability  of  the  wife  to  bring  such  an 
aetion  sprang  from  the  legal  doctrine  above  indicated,  that  the 
rights  of  a  husband  with  regard  to  the  person  and  society  of  his 
wife  were  different  to  and  far  greater  than  the  rights  of  a  wife 
with  respect  to  the  society  and  person  of  a  husband.  In  many 
of  the  States  of  North  America  a  different  view  prevails,  and 
actions  by  tbe  wife  against  another  woman  for  alienation  of 
affection  and  the  concomitant  wrong  of  diverting  the  husband's 
society  and  domestic  virtues  from  the  wife,  arc  prominent  fea- 
tures of  the  law  reports  of  the  various  States. 

The  action  for  criminal  conversation  was  based  on  the  mere 
act  of  adultery.  Once  a  husband  could  prove  such  misconduct 
ho  could  bring  his  action  for  damages  although  he  was  unable  to 
allege  or  prove  that  he  bad  lost  tbe  society  and  cohabitation  of 
bis  wife.  This  seems  patent  from  all  tbe  old  authorities,  and 
speeially  from  tbe  curious  case  of  ^yiiton  v.  JVebster  (1835)  7 
Car.  &  P.  198,  202,  where  tbe  husband  obtained  damages  from 
the  adulterer  although  the  husband  remained  in  full  cohabitation 
with  his  wife  and  only  became  aware  of  her  infidelitj'  whilst  she 
lay  upon  her  deathbed. 

In  a  claim  for  criminal  conversation,  therefore,  tbe  matter  to 
be  proved  was  the  adultery.  Enticing  away  or  harboring  of  the 
wife  operated  as  mere  matters  of  aggi'avati<m.  It  was  not  neces- 
sary to  allege  or  prove  in  such  an  action  that  tbe  defendant  knew 
that  the  woman  was  married.  See  Cbitty  on  Pleadings  (1844), 
7fh  ed.,  vol.  ii.,  pp.  484,  653.  This  action  of  criminal  conver-  - 
."ution  was,  as  a  general  rule,  framed  in  trespass,  and  the  miscMi- 
<lnct  was  alleged  to  have  been  committed  vi  et  [132]  annis.    See 


,dbyCoogle 


358  ENGLISH  DIVISIOXAL  COLRT. 

Cornyna'  Digest  (1822),  5th  ed.  vol.  I.  p.  519.  The  law  ap- 
peared to  have  aesumed  that  the  wife  had  no  power  to  consent 
and  tJierefore  that  the  act  was  done  against  her  by  force.  But 
although  technically  laid  in  trespass  the  action  was  in  substance 
one  upon  the  casa  It  possessed  the  essential  features  of  the  lat- 
ter class  of  action.  This  is  clear  from  the  cogent  and  I  think  un- 
answerable reasons  given  in  Chitty  on  Pleading  (1844),  7th  ed., 
vol.  ii.,  pp.  484,  653,  and  Tidd's  Practice  (1828),  7th  ed.,  vol. 
i.,  p.  4. 

The  iniportaiiec  of  this  point  will  become  apparent  when  I 
consider  later  whether  the  court  is  hound  upon  proof  of  adulterj' 
and  the  grant  of  a  decree  nisi  to  award  some  damages,  however 
small,  to  the  petitioner.  If  the  claim  be  one  for  strict  trespass, 
then  nominal  damages,  at  least,  should  technically  bo  awarded 
for  the  infringement  of  the  husband's  right.  But  if  the  claim  be 
one  merely  in  ease— i.  e.,  for  damage  actually  sustained— then 
the  court  is  not  boimd  to  award  any  damages  at  all  unless  actual 
damage  bo  proved.  Tliaf  the  action  is  one  not  for  strict  trespass 
but  in  ca.=e  seems  reasi>nably  clear  from  all  tlie  authorities.  For 
"the  gist  of  actions  of  this  sort  is  the  loss  to  the  husband  of  the 
comfort  and  society  of  the  wife,"  which  was  alwaj's  inserted  in 
the  old  declarations  as  a  material  and  essential  allegation.  See 
Shelford  on  llarriago  (1841),  p.  .390.  The  action  for  criminal 
conversation  was  really  sui  geiieris.  It  presented  \mique  fea- 
tures. 

I  may  point  out  that  the  right  of  action  for  criminal  conversa- 
tion txistcd  only  in  the  husband  (see  Shelford  on  Marriage 
(1841),  p.  387) ;  and  npou  the  wording  of  §  33  of  the  Act  of 
1857  it  is  obvious  that  it  is  the  husband  only,  and  not  the  wife, 
who  can  insert  a  claim  for  damaj^  in  the  petition. 

The  origin  of  the  action  need  not  be  traced.  It  began  at  a 
time  when  tlie  wife  was,  in  substance,  regarded  by  the  common 
law  as  the  property  of  her  husband.  The  benefits  of  her  fortune 
went  to  him  at  common  law  upon  marriage.  His  power  of  per- 
sonal control  was  great  Even  her  earnings  could  be  seised  by 
him.  She  vraa  Wcwed  as  a  child,  and  was  therefore  subject  ti> 
physical  punishmeut  at  his  hands,  provided  [133]  it  was  moil- 
erate  in  extent  See  Blackstone'a  Commentaries,  {IISI)  lOlli 
10  B.  B.  C. 
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ed.,  vol.  i.,  p.  444.  The  statutory  relaxatiun  of  liis  power  over 
her  fortime  and  earnings  is  (luitc  mo<lem.  See  the  Married 
Women's  Property  Acts  of  1870  and  1882.  The  dimimitioii 
of  his  power  of  physical  control  or  piinislinient  was  gradual,  and 
the  decision  of  the  Cowrt  of  Appeal  in  Reg.  v,  Jackson  [1801J  1 
Q.  It.  671,  CO  L.  J.  Q.  B.  N.  S.  346,  64  L.  T.  N.  S.  C79,  3!» 
Week.  Tiep.  407,  55  J,  P.  24G,  marked  the  disappearance  of  tlio 
old  and  harsh  view  of  a  husband's  rights  over  the  hody  of  the 
woman  he  has  taken  to  wife,  , 

It  seems  to  mei,  therefore,  that  the  ctHnmon  law  found  its 
teehnieal  basis  for  the  action  for  criminal  conversation  in  the 
striet  view  it  took  as  to  the  power  of  a  husband  over  the  person 
and  the  property  of  a  wife.  As  stated  at  p.  126  of  the  Report  of 
the  Royal  Commission  on  Divorce  (1912):  "It  seems  to  have  " 
been  founded  on  notions  of  property."  Rut  I  conceive  it  well  to 
su^'st  that  beneath  this  technical  and  somewhat  sordid  basis 
there  lay  perlmps  a  cogent  moral  foundation.  The  law  has  ever 
regarded  the  sanctity  of  married  life  as  a  matter  of  grave  mo- 
ment. It  may  be,  therefore,  that  one  of,  the  original  objects  of 
the  action  was  to  maintain  the  purity  of  married  life,  and  to  de- 
fend the  lienor  of  huabaud,  wife,  and  children.  The  risk  of  dam- 
ages might  well  have  been  deemed  a  check  to  the  wanton  inclina- 
tions of  an  intending  adulterer.  Whether  the  action  has 
achieved  its  purpose  I  do  not  iiiciiiire.  The  matter  is  one  for 
debate  elsewhere.  It  may  perhaps  be  reganlcd  by  many  as  a 
strong  determent.  It  will  suthcc  to  say  that  the  claim  to  dam- 
ages for  adultery  is  peculiar  to  Anglo-Sa.\on  countries,  and  (as 
pointed  out  in  the  Royal  Commission  on  Divorce  (1912),  p. 
126)  foreigners  cannot  understand  how  the  English  law  allows 
it. 

yow,  what  are  the  principles  on  which  damages  should  be 
awarded?  At  the  outset  tliere  arises  tlio  question  whether  the 
court  is  hound,  upon  proof  of  the  adultery  nnd  the  grant  of  a 
resultant  decree,  to  assess  any  damages  at  all  against  the 
corespondent.  In  my  hundile  opinion  the  court  is  under  no  such 
obligation.  Section  33  reipiires  that  claims  for  damages  be  tried 
on  the  same  principles  and  subject  to  the  same  rules  [134]  as  an 
action  for  criminal  conversation.     That  action,  as  I  hare  yen- 
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tared  to  point  out,  was,  iu  substance,  an  action  on  the  case.  It ' 
was  not  a  strict  action  for  ti-eapasa.  It  follows,  tliercfore,  I 
tiiin]<,  tliat  the  jury  were  entitled,  although  adultery  was  proved, 
and  although  the  defendant  had  failed  to  establish  a  technical 
defense  (e.  g.,  privity  of  the  plaintiff  to  the  adultery),  to  find 
that  the  plaintiff  had  suffered  no  damage  at  all.  This  view  seems 
to  he  agreeable  to  the  trend  of  the  old  decisions  and  textbooks. 
The  summing  up  of  Alderson,  J.,  in  ^\'^tUer  v.  Ilenn  (ISSl)  4 
Car.  &  P.  494,  498,  is  not,  I  think,  when  taken  as  a  whole,  really 
fidverso  to  the  view  I  have  exi)res8cd.  In  substance  the  matter 
could  be  put  thus.  The  claim  was  for  actual  loss  and  injury, 
!iud  not  for  incro  trespass.  Therefore,  if  loss  or  injury  were  not 
shown,  the  claim  for  damages  failed. 

If  then  the  jury  could,  before  1857,  refuse  to  award  damages  in 
an  action  for  criminal  conversation,  it  follows  that  they  pos- 
sessed the  same  right  when  acting  in  the  Divorce  Court  after 
385",  in  a  petition  for  compensation  for  adultery.  The  point 
arose  shortly  before  18C2.  See  Spedding  v,  Spedding  (1862) 
31  L.  J.  Prob.  A*.  S.  96,  note  1.  In  a  note  to  this  ease  it  is  stated 
that  the  Judge  Ordinary  (Sir  Oresswell  Cresswoil)  had  told  the 
jury  in  several  cases  that  if  the  adultery  was  proved  to  their  sat- 
isfaction, they  were  bound  to  assess  the  damages  at  some  amount, 
however  small.  I  respectfully  venture  to  think  that  the  law  was 
Hot  so,  for  the  reasons  I  have  given.  Apparently  the  ruling  of 
the  Judge  Ordinary  was  given  on  the  assumption  that  the  action 
was  one  of  strict  trespass. 

This  view  was  apparently  taken  by  the  same  judge  in  Stone  v. 
Stone  and  Apphlon  (1804)  3  Swabey  &  T.  608,  34  L.  J.  Trol). 
N.  S.  33, 11  L.  T.  N.  S.  515,  13  Week.  Rep.  414,  where  the  jury 
found  a  venlict  of  1  farthing  damages  only. 

In  Gardner  v.  Gardner  (1901)  17  Times  L.  E.  331,  however 
(tried  before  Rarncs,  J.),  the  jury,  after  hearing  evidence  as  to 
the  irregular,  intemperate,  and  violent  habits  of  the  wife  before 
she  had  met  the  corespon<leut,  found  the  adultery  proved,  but 
awarded  no  damages.  That  this  finding  was  with  the  approval 
of  that  1 135]  distinguished  judge  is  clear  from  the  later  case  of 
Gih<un  v.  Gibson  and  West  (1906)  22  Times  L.  R.  361,  94  L. 
T,   N.   S.  C19.     There  Banies,   P.,   stated  that  damages  were 
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awarded  not  to  punish  the  forcspondrnt  for  his  miaconduet,  biit  to 
compensate  a  petitioner  for  the  loss  or  injury  he  liad  sustained 
by  that  misconduct.  The  jury  found  that  the  respondent  and 
corespondent  huil  eommitted  adultery,  but  added  that  in  their 
viow  tluJ  case  was  not  one  for  damages  of  any  kind.  Thereupon 
Baruea,  P.,  said:  "I  quite  agree,"  JIo  accordingly  granted  a 
decree  nisi  with  no  damages.  This  view  seems  to  fully  agreo 
with  the  opinion  of  Lord  llannen,  who  in  summing  up  to  the 
jury  in  Darhishire  v.  Darbisbire  (1890)  62  L.  T.  N.  S.  664,  54 
J.  V.  40S,  said:  "If  a  man's  wife  goes  and  walks  the  streets, 
the  husband  is  not  entitled  to  come  here  and  recover  damages 
against  any  man  who  goes  and  consorts  with  that  woman,"  Sec 
also  Newly  v.  Newby  and  White  (1897)  77  L.  T.  N.  S.  142, 
per  Jeune,  P. 

I  need  only  add  two  observations  on  this  point.  First,  that  it 
is  desirable  that  the  discretion  of  a  judge  as  to  damages  should 
be  as  wide  as  that  o£  a  jury.  Secondly^  that  the  discretion  of  the 
judge  as  to  costs  under  §  34  of  the  Act  of  1857  perhaps  rcnder.t 
immaterial  the  distinction  between  a  finding  of  nominal  dam- 
ages and  a  finding  of  no  damages  at  all. 

Assuming,  then,  the  power  of  tin-  court  or  jury  to  withhold 
«veu  nominal  damages  from  the  petitioner,  e\'eu  though  he 
proves  the  adultery  and  obtains  a  decree,  it  is  next  necessary 
to  consider  the  principles  on  which  damages  should  be  assessed, 
A  basic  question  is  whether  the  damages  are  compensatory  only, 
or  whether  they  may  be  what  the  law  calls  e-xemplary  or  punitive 
.damages.  If  the  former  the  powers  of  the  assessing  tribunal  are 
far  more  limited  than  in  a  case  where  exemplary  damages  may 
he  given.  That  the  damages  are  at  large  ia  clear.  This  appears 
from  all  the  decisions  and  te.\t  books;  sec,  e.  g.,  per  Jennc,  J.,  in 
Evum  V.  Evans  and  I'Mts  [1899]  L.  E.  Prob!  195,  202,  68  L. 
J.  Prob.  :N.  S.  70,  81  L.  T.  X.  S.  60,  where  ho  said  to  the  jury: 
^'The  matter  is  entirely  for  you."  Hut  to  say  that  the  damages 
are  at  large  merely  avoids  the  difficulty  of  deciding  whether 
they  are  merely  compensatory  or  whether  they  may  be  exem- 
plary. The  meaning  of  the  phrase  [136!  "exemplary  damages'" 
is  aptly  put  in  Sedgwick  on  Damages,  9th  ed,  (1913),  §  347, 
where  that  distinguished  author  says:    "In  actions  of  tort  w^here 
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ffto^s  fraud,  wautoimess,  malice,  or  opprcaaiou  appears,  the  jury 
lire  not  bound  to  atllicrc  to  tlie  strict  Hue  of  compensation,  Lut 
nmv,  by  a  severe  vcrilict,  at  once  impoao  a  puniehinciit  on  the 
(Irfcndnnt  and  hold  him  up  as  an  csamplc  to  the  commuiiify; 
,  ,  ,  damages  assessed  on  this  principle  are  called  exemplary, 
punitive,  or  vindictive  damages."  The  origia  of  the  doctrine  of 
exemplary  damages  is  ably  dealt  with  l>y  Sedgwick  in  the  Trea- 
tise just  mentioned.  The  illustrative  English  decisions  arc  neat- 
ly and  fully  collected  in  TIalsbiiry's  Laws  of  England,  vol.  s.,  pp. 
■'iOC-T.  There  it  is  well  said:  "Where  the  wounded  feeling  and 
iujnnvl  pride  of  a  plaintiff,  or  the  misconduct  of  a  defendant, 
may  be  taken  into  consideration,  the  principle  of  reslHiilio  in 
infptjniiii  no  longer  applies.  Damages  are  then  awarded  not 
merely  to  reeomponsc  the  plaintiff  for  the  loss  he  has  sustained 
I)Y  reason  of  the  defendant's  wrongful  act,  but  to  punish  the  de- 
fendant in  nn  exemplary  mouiicr  and  vindicate  the  distinction 
Iietwccu  a  wilful  and  an  innocent  wrongdoer.  The  damages  so 
awarded  have  been  variously  called  exemplary,  vindictive,  penal, 
punitive,  agfintvatcd,  or  retributory.  Except  in  the  case  of 
breach  of  promise  of  marriage,  exemplary  damages  eanunt  be 
awarded  in  an  action  for  breach  of  contract,  since  the  existence 
iif  misconduct  cannot  alter  the  rule  by  which  the  damages  for 
breach  of  contract  are  assessable.  Such  damages  may,  however, 
t)0  awarded  in  an  action  for  tort,  as,  for  instance,  assault,  trespass, 
negligence,  miisauee,  libel,  slander,  seduction,  malicious  prosecu- 
tion, and  false  imprisonment."  These  statements  are  supported 
by  the  decisions  cited  in  Halsbury, 

Exemplary  damages  have  been  grajihicaliy  described  in  the" 
Rupreme  Court  of  New  Jersey  as  "a  sort  of  hybrid  lietweon  an 
assertion  of  ethical  indignation  and  the  imposition  of  a  criminal 
fine."  Haiiw  v.  SeltvUz  (1888)  30  Jf.  J.  L.  481,  14  Atl.  488. 
They  wero  unknown  to  the  Roman  civil  law,  nor  are  tliey,  I  be- 
lieve, known  in  Scotland.  But  they  are  well  established  in  Eng- 
land, [137]  and  the  authorities  cited  in  Halsbury  show  that  tbe 
rule  as  to  exemplary  damages  applies,  e.  g.,  to  the  action  for 
seduction  of  a  daughter.  As  to  that  action  Wilniot,  C.J.,  said: 
"Actions  of  this  sort  are  brougbt  for  example's  sake,  and  al- 
though the  plaintilT's  loss  in  this  ease  may  not  realty  amount  to 
10  B.  R.  C. 
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20s.,  yet  the  jury  hnve  done  right  in  giving  liberal  damages." 
See  TiUlidge-v.  Wade  (170!))  3  Wile.  18,  95  Eng.  Reprint,  909. 
Damages  given  for  "example's  SHke"  arc  clearly  punitive  or 
exemplary  in  nature.  In  sneh  an  action  there  arc  really  three 
distinct  hcftda  of  damagei-^naracly,  (a)  pconniary  loss;  (h) 
compensation  for  ivoimdrd  feelings  and  injnred  pride;  and  (c) 
a  sum  of  money  of  a  penal  nature  in  addition  to  the  compeuaatory 
damage  given  for  either  peenniary  or  physieal  and  mental  snf- 
fering.     See  Sedgwick  on  Damages,  9th  ed.  (191S),  §  347. 

Xow  if  punitive  damages  could  be  giVen  in  an  action  for  seduc- 
tion of  a  child,  I  confess  that  I  can  see  no  good  reasou  wby  tlicy 
should  not  have  been  given  in  an  action  for  criminal  conversation 
— i.  e.,  for  seduction  of  a  wife — if  such  anjietion  was  allowed  at 
all.  JJotli  actions  seem  in  essence  to  i-est  upon  the  same  footing- 
finch  clearly  was  the  view  of  lilaekstoue,  who,  referring  to  the  ac- 
tion for  criminal  conversation,  said;  ''The  damages  recovered  arc 
nsiially  very  large  and  exemplary."  Commentaries,  iii.,.  1^9. 
So,  too,  per  Lord  JFansfield  in  Birt  v.  Barlow  (1779)  1  Dongl. 
K.  B.  171,  174,  99  Eng.  Keprint,  113,  who  said;  "An  action 
for  criminal  conversation  has  a  mixture  of  penal  prosecution." 
In  such  action  damages  are  recoverable  not  only  for  pecuniary 
hoss  (which  is  often minnte),  but  for  wounded  pride  and  injured 
feelings.     See  Taylor  on  Evidenee,  10th  ed.  §  350. 

But  apparently  the  action  for  criminal  conxcrsation  became 
conspieuoualy  sui  generis,  and  gi-cw  to  be  subject  to  particular 
rules  &B  to  damans,  distinguishing  it  from  other  actions  of  tort. 
In  none  of  tlie  textbooks  later  than  Blackstone'  it  is  stated  that 
the  damages  may  be  exemplary  or  punitive;  e.g.,  in  Bnller'a 
Nisi  Prius  (1817),  7tb  ed.  p.  26  (b),  it  is  merely  [138]  stated 
tliat  "as  the  injury  is  great,  so  the  damages  given  are  commonly 
very  considerable."  In  Selwyn's  Nisi  Prius,  11th  ed.  (1849), 
p.  26,  it  is  said  only  that  "the  damages  given  by  the  jury  arc  in 
general  proportioned  to  the  degree  of  injury."  In  Tidd's  Prac- 
tice (1828),  9th  ed.  vol.  ii.,  §  8S3,  it  is  said:  "Circumstances 
of  aggravation  of  the  injury  may  therefore  operate  as  an  indtice- 

■  (Quite  early  in  the  19th  e*ntury  Blackt, tone's  editor  Chriatian  abacrved 
in  hie  note  on  this  passage:  "It  seems  now  to  lie  tlie  better  opinion  that  no 
damages  in  an  aetton"  of  tliia  kind  "ought  to  be  vindictive."— F.  P.] 
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mest  to  the  jury  to  give  lai'ge  (Jamages."  I  can  find  no  case  iu 
which  the  judge  told  tlie  jury  that  they  might  give  exemplary  or 
punitive  damages  in  a  caae  for  criminal  conversation.  On  the 
contrary,  Alderson,  J.,  in  WitUer  v.  Henn  (1831)  4  Car.  &  P. 
491,  appears  to  attach  great  weight  to  the  actual  value  of  the  wife 
to  the  husband;  and  in  Cahraft  v.  Earl  of  Harborough  (1831)  4 
Car.  &  P.  499,  501,  Tindal,  C.J.,  points  out  to  the  jury  that  ac- 
tions for  criminal  conversation  were  instituted  to  compensate  a 
husband  for  the  loss  of  intercourse  between  husband  and  wife. 
So,  too,  in  James  v.  Biddinglon  (1834)  6  Car.  &  P.  589,  Alder- 
;4on,  B.,  said  to  the  jury :  "In  a  case  of  this  kind  a  plaintiff  is  en- 
titled to  so  nmch  damages  as  a  jury  think  is  a  compensation  for 
the  injury  ho  has  sustained."  And  finally  Coleridge,  J.,  in 
Wilton  V.  Webster  (1835)  7  Car.  &  P.  198,  202,  said:  "The 
present  plaintitT  lias  a  right  to  the  full  measure  of  damages  that 
he  is  fairly  entitled  to  as  a  compensation  for  the  loss  he  has  sus- 
tained; but  you  ought  not  to  give  vindictive  damages,  or  lose 
your  own  temper  while  considering  the  conduct  of  others." 

It  tlius  appears  that,  for  reasons  which  I  cannot  understand, 
an  action  for  criminal  conversation  was,  at  the  time  when  the 
Matrimonial  Causes  Act  1857  became  law,  apparently  regarded 
as  an  action  in  which  exemplary  or  punitive  damages  were  not  to 
he  given.  Very  soon  after  the  act  was  passed  Sir  Creaswell 
OresswcU  pointed  out  to  a  special  jury  iu  the  Divorce  Court  (sec 
Comynv.  Coimja  and  Humphreys  (1860)  32  L.  J.  Prob.  N.  S. 
210)  that  thev  were  to  deal  with  the  question  of  damages  as 
if  assessing  tiicui  in  a  common-law  action  for  criminal  conversa- 
tion. He  then  expressly  told  the  jury  that  it  was  [139}  not 
their  fuuction  to  pnnish  the  corespondent.  Apparently  that 
learned  judge  applied  to  a  full  extent  the  observations  of  Cole- 
ridge, J.,  in  WiUoit  V.  Webster,  supra.  The  view  of  Sir  Cress- 
well  Ci-esswell  has  apparently  become  the  established  law  of  this 
vourt.  Thus,  in  Keyse  v.  Keyse  and  Mnxtrell  (1S.S6)  L.  K.  11 
I'rob.  Div.  100.  101,  8  Eng.  Rul.  Cas,  3C0,  Lord  llannen  said  to 
the  jury:  "Von  are  not  here  to  pnnish  at  all.  Any  observations 
<Jircctod  to  that  end  are  improperly  addressed  to  yon.  All  that 
the  law  permits  a  jury  to  give  is  compensation  for  the  loss  which 
the  husband  has  sustained."    So,  too,  in  Darbishire  v.  Darbiahire 
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(1890)  62  1.  T.  N.  S.  664:  "The  damages  given  in  these  cases 
are  in  tlie  nature  of  compensation.  .  .  .  It  is  not  at  all  your 
function  to  punish  the  adulterer."  As  a  final  selection  from  the 
decisions  I  may  quote  Sir  Francis  Jeune,  who  in  Evans  v.  Evans 
and  Plaits,  L.  R.  [1899]  Prob.  195,  202,  suid  to  the  jury:  "Tt 
is  not  vour  duty  to  punish  the  corespondent;  tliis  court  does  not 
sit  as  a  court  of  morality,  to  inflict  punishment  against  those 
■who  offend  against  the  social  law."  The  importance  of  these  rul- 
ings will  hereafter  appear.  . 

I  must,  thert'forp,  take  it  now  t-o  be  the  settled  rule  of  this  court 
(in  spite  of  heavy  verdicts  given  by  certain  juries)  that  compen- 
satory, damages  only  can  be  given,  and  that  exemplary  or  puni- 
tive damages  are  not  permissible.  That  it  is  not  the  function  of 
the  court  to  punish  adultery  as  such,  or  to  penalize  mere  sexual 
immoralify  as  such,  seems  to  be  cogently  shown  by  the  apparent- 
ly settled  rule  (to  which  I  hereafter  refer)  that  cost-s  arc  not 
given  against  a  corespondent  who  was  unaware  at  the  time  of  bis 
adultery  that  the  woman  was  married. 

But  the  rule  that  damages  are  compensatory  only  gives  rise 
to  further  doubt  and  difficulty  when  the  decisions  as  a  whole  are 
considered.  For  if  punitive  damages  cannot  be  givpn,  then  in 
what  manner  and  to  what  extent  is  the  conduct  of  the  adulterer 
to  be  considered. 

It  is  well  to  recall  here  the  well-known  passngc  from  Eullcr's 
Nisi  rrius  (1817),  7th  ed.  p.  2(5  (a)  and  (b).  He  says:  "As 
to  adultery  the  action  lies  for  the  injury  done  to  the  husband 
[140]  in  alienating  hia  wife's  atfeetion,  destroying  the  comfort  he 
had  from  her  company  and  raising  children  for  him  to  support 
and  provide  for.  And  as  the  injury  is  great  so  the  damages  given 
are  commonly  very  considerable.  But  they  are  properly  in- 
leased  or  diminished  by  the  particular  circumstances  of  each 
case;  the  rank  and  quality  of  the  plainliff,  the  eonditioii  of  the 
defendant,  his  being  a  friend,  relation,  or  dependent  of  the 
plaintiff,  or  being  a  man  of  substance,  proof  of  the  plaintiff  and 
Ma  wife  having  lived  comfortably  tc^ether  before  her  acquaint- 
ance with  the  defendant  and  her  having  always  borne  a  good 
character  till  then,  and  proof  of  a  sottloment  or  provision  for 
the  children  of  the  marriage,  are  all  proper  circumstances  of  ag- 
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gvavatioo."  The  learned  author  tht'ii  iiroctH-ds  to  deal  ivitli  the 
various  Lcadsi  of  niifigation  wliieh  can  he  read  in  the  light  of  re- 
cent well-known  ih^Msions, 

Similar  considerations  to  those  named  by  Rntlcr  arc  indicated 
hy  the-  othci-  well-known  textbooks  already  cite<l,  snob  as  HIaofc-  ■ 
stone,  Selwyn,  and  Tidd.  So,  too,  in  nearly  all  the  decisions  the 
eonduct  'of  the  adulterer  has  heen  regarded  as  important.  I 
tako  an  illnstration  of  intermediate  date  between  tho  old  and 
modern  decisions,  the  snmming  up  of  Sir  Gresswell  Crosswell  in 
Comyn  v.  Coiidjh  and  Humpkreif^  (18G0)  32  L.  J.  Proh,  N.  S. 
210,  where  he  said:  "The  next  topic  that  is  generally  consid- 
ered is.  What  is  the  [Kisition  of  the  defendant ;  bow  came  he  to  i»e 
introduced?  Under  what  ei  renin  stances  did  he  become  intimate 
with  the  family?  Was  there  anything  like  treachery  in  his  con- 
duct? That  is  a  legitimate  consideration;  not  that  yon  are  to 
punish  the  man,  but  the  conduct  of  the  defendant, — the  mode  in 
which  he  proceeds  to  obtain  the  affwiiiuis  of  the  lady, — is  im- 
poitant  for  yonr  consideration,"  This  is  a  typical  snmming  up, 
and  it  is  agreeahle  to  the  words  of  Tindal,  C.J.,  in  Vuh-rafl  v. 
Eail  of  n<irhoroti(/h  (IS-Tl)  4  Car.  k  l\  4i)0,  502,  where  ho 
said  :  "Looking  also  at  the  conduct  of  the  defendant,  for  it  is  for 
you  to  say  what  dnmnges  under  such  eircunistanccs  the  husband 
is  entitled  to."  Thus  it  will  be  seen  that  such  things  as  treach- 
ory,  deliberation,  and  wanton  attai'k  <m  [141]  family  honor  aro 
deemed  to  be  proper  subjects  for  a  jury's  attention. 

Still  more  et^ently  is  it  seen  that  the  conduct  of  tbi'  defendant  ■ 
is  deemed  to  he  a  vital  matter  when  I  recall  the  nnnievou^  deci- 
sions which  indicate  that  it  is  most  important  on  the  question  of 
damages,  as  of  costs,  to  ascertain  wlu-ther  or  not  the  defendant, 
knew  that  the  woman  he  carnally  possessed  was  married.  I  will 
refer  fq  these  decisions  later. 

This  head  of  conduct  is  peculiarly  important  by  reason  of  the 
fact  that  it  ivonid  seem,  at  the  first  view,  that  the  actual  injury 
to  a  husband  may  ofttinics  he  the  same  whether  the  adulterer 
knew  or  did  not  know  that  the  woman  was  married.  But  if  the 
coiidnct  of  8  defendant  as  above  stated  be  important,  then  it 
ought  to  follow  as  a  matter  of  juristic  logic  that  the  damages 
should  vary  with  the  conduct.     Thus,  if  his  coudnct  be  mavkwl 
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by  treachery,  n-antooncss,  cruelty,  or  gross  depra\-ity,  the  dam- 
agea  should  be  so  much  the  more  tliaii  Lf  bU  conduct  be  free  from 
6uch  circumstauces  of  aggi'avation.         ' 

To  give  effect,  however,  to  this  logical  result  would  be  to  ren- 
der the  damages  punitive  or  cxeinphiry  rather  than  compensa- 
tory. They  would  vary  with  the  impropriety  and  gravity  of  the 
misconduct. 

Now  if  the  rule  as  to  damages  is,  as  already  stated,  that  tbey 
arc  compensatory  only,  then  a  method  must  be  fouud  of  reconcil- 
ing the  decisions  fhat  the  defendant's  conduct  is  a  vital  factor 
with  the  decisions  that  the  damages  are  for  compensation  only  to 
the  person  wronged.  I  confess  that  the  extraordinary  conflict  of 
the  various  authorities  has  caused  mc  tlic  greatest  difficulty.  I 
eannot  help  feeling  that  the  existing  obscurity  is  largely  due  to 
two  circumstances.  First,  that  several  of  the  distinguished 
judges  of  the  past  have  not  always  insi.-^ted  on  the  fact  that  dmn- 
ages  arc  to  be  given  as  compensation  to  the  husband,  rather  than 
to  bo  imposed  as  a  punishment  on  the  adulterer;  and,  secondly, 
that  the  tribunal  has  been  willing,  in  serious  cases,  to  approve  of 
the  award  of  substantial  damages. 

The  only  way  of  reconciling  the  curious  clash  of  opinion 
[142]  is,  I  feel,  to  recall  the  two  main  con;; i derations  upon 
which  damages  are  to  be  bas<'d.  Tbcy  are  these:  First,  the  ac- 
tual viilne  of  the  wife  to  the  liiu^band ;  s(vondly,  the  proper  cfliu- 
pensfttion  to  the  husband  for  the  injury  to  his  feelings,  the  blow 
to  his  marital  honor,  and  the  serious  hurt  to  his  matrimonial  and 
family  life, 

I  take  each  head  briefly:  First,  as  to  the  value  of  the  wife. 
This  has  two  aspects;  namely,  the  pecuniary  asjK-ot,  and  the 
eonsortiiira  aspect.  The  [wuiiiary  aspect  (which  is  generally 
tlie  least  important)  depends  on  the  wife's  fortune  (see  Evoii-s 
V.  Evam  and  Platls,  L.  R.  [1S09]  Prob.  195,  (18  L.  J.  Proh.  N". 
S.  70,  81  L.  T.  X.  a.  60,  per  Jeune,  P.);  her  assistance  in  tlie 
husband's  business  (see  Keyse  v.  Kri/se  and  Mad-well  (1?S6)  T,. 
E.  11  Prob.  Div.  100,  55  L.  J.  Prob.  N.  S.  54,  34  "Week.  Rep. 
TJ)1,  S  Eng.  Rul.  Cas.  3G0,  per  Lord  TTannen)  ;  her  capacity  as  a 
housekeeper  and  her  ability  generally  in  the  home.  The  consid- 
orations  are  concisely  given  in  Sedgwick  on  Damages  (1913), 
Tol.  ii.,  9th  ed.  §  478. 
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The  consortium  aspect  is  broader  and  depends  on  the  wife's 
purity,  moral  character,  and  affection,  and  her  general  qualities 
as  a  wife  and  mother.  This  is  pointed  out  in  all  the  old  test- 
iMwks  already  citpd  and  also  in  tlio  modern  textbooks  on  Dam- 
agosij  such  as  Ariiohl  on  Damages,  2d  «!.  {1!)10)  pp.  226  et  seq., 
Hud  Mayne  on  Damages,  9th  ed.  (1919),  pp.  584  ei  seq.,  where 
the  anihoriticfi  are  well  collected  and  the  appropriate  considera- 
tions arc  indicated. 

Now  upon  the  pecuniary  aspect  of  the  value  of  a  wife  the 
adiiltorer's  conduct  has  but  little  hearing.  This  branch  of  asseas- 
nicnt  must  be  decided  by  the  criteria  of  good  sense  and  experi- 
eiic-p.    Sec  also  Seilfiwick  on  Damages  (1913)  ;>th  e<l..§  47S. 

Hut  u^wn  the  consortium  aspect  of  the  matter  the  corespond- 
ent's conduct  may  have  the  utmost  relevance.  For  this  branch 
(hipends,  as  I  have  said,  upon  the  purity  and  general  character  of 
rho  wife.  If  the  wife  bo  of  wanton  disposition  or  disloyal  in- 
stincts, it  is  obvious  that  the  general  value  to  the  husliand  is  so 
juuch  the  le&i.  Thus  if  it  be  proved  that  she  thrusts  herself  upon 
llic  eoresiKviklont,  or  lightly  yields  to  his  desire,  or  holds  herself 
out  to  bo  a  single  [143]  woman,  a  conclusion  adverse  to  her  gen- 
eral character  and  therefore  to  her  value  will  at  once  be  drawn. 
See  per  Sir  Cresswell  Cresswcll  in  Comyn,  v,  Comijn  and 
Tftimphreys  (1860)  32  L.  J.  Prob.  K.  S.  210,  where  he  said  to 
the  jury:  "If  ii  woman  surrcndei-s  herself  very  readily  to  a 
man  who  takes  no  pains  to  obtain  her  affections,  or  if  you  have 
reason  to  suppose  that  she  has  made  the  first  advances,  you  are  to 
estimate,  as  far  as  yon  can  form  an  estimate  in  money,- the  loss 
tho  husband  has  sustained."  If,  on  the  other  hand,  the  co- 
irsponihnt  has  ouK  gained  his  wish  by  assiduous  seduction  and 
hy  -j)ractised  artifice,  it  may  well  be  considered  that  the  moral' 
I'liaraeter  and  general  worth  of  the  wife  is  an  asset  of  value  to  the 
husband. 

Vpou  the  question  of  the  consortium  value  of  the  wife,  the 
corespondent's  conduct  may,  therefore,  be  important.  This  view 
of  the  matter,  altlmugh  not  expressly  stated  in  certain  of  the  later 
decisions,  seems  to  me  to  be  one  of  the  two  main  grounds  on 
M-hich  tlie  cort spondent's  conduct  is  rele\ant  to  the  assessment  of 
damages.     It  seems  moreover  to  rest  on  a  Bound  juristic  basis, 
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tmd  to  hs  fully  consistent  with  the  rule  that  the  damages  are 
compensatory  only.  I  think  that  this  juristic  basis  was  intended 
l>y  Sir  Cresswell  Cresswell,  in  Cowing  v.  Cowing  and  Vfollen 
(1863)  33  L.  J.  Prob.  N.  S.  149,  whrre,  after  holding  that  as  a 
general  rule  evidence  of  the  corespondeut'a  means  was  inadmissi- 
ble, he,  however,  suggested  that  evidence  as  to  the  corespondent's 
fortiuie  ought  to  be  given  where  he  had  used  that  fortune  to  se- 
duce the  petitioner's  wife.  The  meaning  of  this  suggestion  is  to 
bo  found  in  the  statement  by  that  learned  judge  to  the  jury  in 
FoTSter  v.  Forder  (1862)  33  L.  J.  Prob.  N.  S.  150,  note,  where 
he  pointed  out  that  if  it  required  the  use  of  a  fortune  to  seduce  a 
wife,  it  would  indicate  that  she  was  not  lightly  to  be  won,  and 
would,  therefore,  indicate  her  greater  value  to  a  husband,  as  com- 
pared with  a  wife  who  yielded  to  the  first  suggestion  of  tempta- 
tion. I  think,  too,  that  this  juristic  basis  was  intended  by  Lord 
Hatinen,  in  Keyse  v.  Keyse.  and  Maxwell  (188G)  L.  R.  11  Prob. 
Div,  100,  101,  8  Eng.  Rul.  Cas.  360,  where  he  said  to  the  jury: 
"If  he  (the  [144]  corespondent)  did  not  seduce  her  away  from 
her  husband  tliat  makes  a  very  material  difference  in  considering 
the  amount  of  damages  to  be  given."  The  same  juristii?  basis 
was  clearly  recognized  by  Lord  Hannen  in  the  case  of  Darbishire 
V.  DarUshire  (1890)  62  L.  T.  N.  S.  664,  where  be  said  to  the 
jury:  "If  a  m^n's  wife  goes  and  walks  the  streets,  the  husband 
is  not  entitled  to  come  here  and  recover  damages  against  any 
man  who  goes  and  consorts  with  that  woman,"  So,  too,  in  Vi'af- 
aon  V.  ■'Waison  and  Walts  (1905)  21  Times  L.  E.  320,  Barnes, 
P.,  pointed  out  to  the  jury  that  if  the  corespondent  did  not  kuow 
that  the  woman  was  married,  and  she  held  herself  out  to  commit 
adultery,  the  damages  should  be  reduced  to  next  to  nothing,  be- 
cause she  was  of  no  value  to  the  husband.  The  general  conduct 
of  the  corespondent,  therefore,  may  give  a  most  direct  aid  to  the 
ascertainment  of  the  value  of  the  wife.  I  shall  briefly  touch  on 
this  point  again  when  I  deal  with  the  question  as  to  whether  or 
not  damages  should  be  awarded  against  a  corespondent  who  was 
unaware  that  the  woman  was  married. 

I  must  here  point  out  that  when  a  husband  claims  damages 
lie  puts  in  issue  the  whole  character,  conduct,  and  value  of  the 
wife.    See  Selwyn's  Kisi  Prius  (1849),  11th  ed.  p.  26. 
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Now  the  second  main  head  on  which  the  hushand  can  claim  , 
damages  is,  as  I  have  pointed  out,  the  injury  to  bis  feelings 
and  the  like.  This,  in  cases  where  damages  are  legitimatelv 
claimed,  is  usually  the  graver  of  the  two  heads.  The  importance 
of  it  is  rightly  indicated  in  all  the  textbooks  and  in  the  majority 
of  the  decisions.  In  M'illcm  v.  Webster  (1835)  7  Car.  &  P.  198, 
202,  Coleridge,  J.,  refers  to  the  "shock  to  the  feelings"  of  tho 
husband.  In  Evans  v.  Evans  and  PlaJts,  L.  R  [1899]  Prob. 
195,  198, 199,  68  L.  J.  Prob.  N.  S.  70,  81  1.  T.  N.  S.  60,  Jeune, 
P.,  graphically  describes  the  usual  consequence  of  adultery. 

With  respect  to  this  head  it  is  clear  that  the  conduct  of  the 
corespondent  is  of  the  greatest  importance.  The  blow  to  the  hus- 
band and  the  shock  to  his  feelings  clearly  depend  to  a  large  e-xtcnt 
on  tlie  conduct  of  the  corespondent.  It  therefore  follows  that 
any  feature  of  treachcri-,  any  grossness  of  betrayal,  any  wanton- 
ness of  iupult,  and  the  like  [145]  circumstances  may  add  deeply 
to  the  husband's  sense  of  injury  and  wrong,  aud,  therefore,  call 
for  a  largt'r  measure  of  eompensatioti. 

This  fact  itself  suffices  to  account  for  the  weight  attached  in  nil 
the  ohl  tcxtbiM'ks  and  in  all  decision.*,  both  old  anil  modoni,  to  thr> 
gravity  or  otherwise  of  the  corespondent's  conduct.  It  accounts 
to  a  large  extent,  moreover,  for  the  importance  attached  to  the 
question  whether  or  not  the  corespondent  know  that  the  woman 
was  married.  Thus  it  will  be  seen  that  the  general  conduct  of  tho 
adulterer  is  im|tort;int  and  relevant  only  30  far  as  it  bears  (a) 
on  the  value  of  the  wife;  and  (b)  on  the  extent  to  which  the  ' 
husband's  feelings  and  pride  have  been  injured  by  it.  This  prin- 
ciple falls  into  line,  therefore,  with  the  prinriplc  thai  the  dam- 
ages arc  eompensatory,  and  not  punitive,  and  with  the  further 
principle  that  the  court  does  not  sit  to  juinish  mere  immorality. 
The  obsrrvatiiins  <.f  Tlarncs,  .T,,  in  Lord  v.  Liml  and  Lambert, 
T,.  Pv.  [1!)00]  Pi-oh.  2!ir.  :tOO,  6f)  T.  -T.  Proh.  X.  R.  54,  must,  T 
venture  most  res|jectfully  to  think,  he  read  in  the  light  of  the 
principles  T  have  humbly  endeavored  to  state 

In  passing  to  the  next  point  which  ari.'<(s,  I  de.-iire  lo  say  that 
in  assessing  dama,ges  to  the  hunbsmd  it  ^eems  |o  be  essential  that 
his  whole  character  and  condnct  and  iLtfeetion  ."houM  be  tested. 
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These  matters  bear  J'lrcctly  not  only  on  tlie  value  of  the  wife, 
but  also  upon  tlie  questioii  of  any  shock  to  his  feelings  which  he 
may  asaert  to  have  been  caused  by  the  adultery.  The  character 
and  conduct  of  the  liusbitnd  is  as  fully  in  issue  as  the  character 
and  conduct  of  the  wife.  This  is  clear  from  the  authorities  col- 
lected in  Arnold  on  Damages  (1919)  2d  ed.  pp.  227-8,  and 
Mayne  on  DauiHges  (1909),  8th  ed.  p.  .58i.  Hence  the  im- 
portance of  careful  investigation  whenever  a  claim  to  damages  is 
made.  It  is  obviona,  e.  g.,  that  the  husbimd's  Own  negligence,  or 
harshness  of  language  or  crnelty  may  have  destroyed  the  aifec- 
tion  of  his  Mife  or  sapped  her  matrimonial  fidelity, 

I  nijw  desire  to  consider  whether  or  not  the  court  or  a  jury  in 
assessing  damages  are  entitled  to  consider  the  fortune  [146]  or 
financial  positit>n  of  the  corespondent.  This  is  a  qnestion  of 
great  practical  importance.  Several  eonnsel  have  argued  that 
the  pecuniary  standing  of  an  adulterer  is  wholly  and  always  de- 
void of  relevance.  After  careful  inquiry  into  the  authorities  I 
take  the  contrary  view.  1  find  upon  this  point  an  apparent  con- 
flict of  a  serious  nature  between  the  old  and  the  modern  author- 
ities. I  use  the  word  "apparent"  advisedly.  I  fake  the  old  au- 
thorities first.  In  Blackstone's  Commentaries  (1787),  10th  ed. 
vol.  iii.,  140,  it  is  said  that  damages  "are  properly  increased  and 
diminished  by  eircunistaiicc^f,  as  the  rank  and  fortune  of  the 
plaintiff  and  defendant."  So,  too,  in  Bnller's  Kisi  Prius 
(1817),  7th  ed.  p.  20  (b),  amongst  the  considerations  as  to  dam- 
ages are  mentioned",  "the  condition  of  the  defendant,  his  being  a 
friend,  relative,  or  dependent  of  the  plaintiff,  or  being  a  man  of 
substance."  Similar  stntementg  appear  in  Tidd's  Practice 
(1828),  9th  ed.  p.  8S3,  and  in  Selwyn's  Nisi  Prius  (1840), 
11th  ed.  p.  26.  Slill  more  striking  is  the  siimming  up  of  Sir 
CrcEswcIl  Cresawell  in  tho  famous  case  of  Bell  v.  Bell  and  Mar- 
quis of  AngJesoy  (1859)  1  S^vabey  &  T.  565,  506.  There  he 
said  to  the  jury:  "Tou  have  then  to  consider  the  position  of 
the  parties,  the  terms  on  which  husband  and  wife  lived  together 
before*  her  adultery  broke  ofF  their  cohabitation,  the  circum- 
stances under  which  the  adulterer  was  introduced,  and  the  means 
he  baa  to  pay  the  damafres  yon  may  assess."  Large  damages 
were  awarded  against'  the  Marquis  of  Anglesey.  .    ■  -  - 
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It  is  clear  bcjoud  doubt  that  up  to  1834  evidence  was 
liabitiiftJly  adduced  in  actious  for  criminal  conversation  not  only 
us  to  the  corespondent's  social  position,  but  also  as  to  his  appar- 
i-nt  fortune.  In  that  year,  however,  the  case  of  James  v.  Bidding- 
ton  (1834)  6  Car.  &  P.  589^  was  tried  before  Alderson,  B.  In 
the  course  of  the  case  the  learned  Baron  (after  admitting  tliat 
the  practice  had  been  as  I  have  stated)  rejected  evidence  as  to 
specific  property  possessed  by  the  corespondent  and  added: 
"The  amount  of  the  corespondent's  means  is  not  a  question  in 
the  cause."  This  is  the  decision  which  first  clearly  suf^^ested 
that  the  damages  awarded  to  a  husband  [147]  were  not  punitive, 
hat  compensatory.  Jt  is  also  the  decision  wliich  has  led  to  the 
■  grave  existing  doubt  as  to  the  relevance  of  the  corespondent's 
means.  This  dictum  of  Alderson,  B.,  has  been  apparently 
adopted  by  judges  for  the  last  thirty  years,  with  the  result  that 
it  has  been  constantly  stated  that  the  financial  position  of  the 
adulterer  has  no  bearing  on  the  question  of  damages.  Thus  in 
Keyse  v.  Keyse  antl  M(u-ivell  (1886)  L.  It.  11  Prob.  Div.  100, 
103,  55  L.  J.  Proh.  X.  S.  54,  34  Week.  Eep.  791,  8  Eng.  Rnl. 
(.'as.  SCO,  Lord  Ilannen  told  the  jury  that  "the  means  of  the 
corespondent  had  nothing  to  do  with  the  question."  In  Dar- 
bisJiire  v.  Darhishire  (1890)  (32  L.  T.  N.  S.  6G4,  54  J.  P.  408, 
the  same  learned  judge  said:  "The  corespondent's  means  must 
be  left  entirely  out  of  the  question."  So,  too,  in  JiikJcer  v.  Bik- 
her  (1892)  67  L.  T.  N.  S.  721,  1  Reports,  496,  Jeuno,  P.,  said 
that  the  "means  of  the  corespondent  are  irrelevant."  How,  then, 
are  the  old  authorities  and  practice  to  be  reconciled  with  the 
modern  decisio'us?  It  seems  to  mc  that  the  apparent  conflict  has 
arisen  through  confusing  two  distinct  things, — namely,  the  mere 
existence  and  extent  of  the  corespondent's  fortune,  as  dis- 
tinguished from  the  m«Ie  in  which  he  has  employed  it  or  al- 
lowed it  to  operate  in  connection  with  the  seduction  of  the  wife. 
Let  mo  assume  that  the  jury  have  decided  on  a  proper  amount 
as  a  compensation  to  tlie  husband  (a)  for  bis  pecuniary  loss,  and 
(b)  for  the  iujury  to  his  feelings  and  family  life.  In  such  a 
case  the  damages,  as  a  matter  of  strict  law,  should  be  neither 
greater  nor  less  as  the  corespondent  happens  to  be  a  rich  man  or  a 
poor  man.  A  poor  man  cannot  by  the  idea  of  poverty  escape  for 
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the  actual  iajurj  he  has  caused.  A  rich  mao  should  uot^  merely 
because  be  is  a  rich  man,  be  compelled  to  pay  more  than  a  proper 
compensation  to  the  husband.  This  follows  from  the  rule  that  ■ 
the  damages  are  not  puuitiye,  but  compensator;.  The  cogeut 
passage  in  Mayne  on  Damages  (1909),  Sth  ed.  p.  53,*  can- 
not prevail  in  view  of  the  present  state  of  the  authorities,  ilia 
suggestion  that  the  penalty  should  be  proportioned  to  the  means 
«f  the  olTender  was  based  on  the  opposite  assumption. 

But  even  though  the  fortune  of  the  adulterer  is,  merely  of  it- 
self, immaterial,  it  by  no  means  follows  that  the  mode  [148]  in 
-trhich  that  fortune  is  employed  is  equally  immaterial.  On  the 
contrary,  I  conceive  that  it  may  have  the  most  direct  bearing  on 
the  question  of  damages,  first,  because  it  may  assist  in  ascer- 
taining the  value  of  the  wife ;  and,  secondly,  because  the  mode  in 
which  the  adulterer  may  employ  hia  fortune  in  seducing  the  wife 
may  greatly  accentuate  tbeoutrage  to  the  husband's  feelings  and 
(be  blow  to  his  honor  and  family  pride.  The  mode  in  which  a 
•corespondent  has  used  his  wealth  forms  a  part  of  his  conduct^ 
and  that  conduct  may  aggravate  the  injury  to  the  husband.  I 
..■onceive  that  this  is  the  true  eKplanation  of  the  passages  I  have 
referred  to  in  Blaekstoue,  Buller,  Tidd,  and  Sclwyn.  Not  do  I 
think  that  the  law  as  I  have  ventured  to  state  it  ia  really  opposed 
to  the  dicta  of  Lord  Haunen  and  Sir  Francis  Jeune  already 
cited.  I  feel  that  they  meant  to  say  only  that  when  once  the 
proper  amount  of  damages  is  reached  it  should  not  be  diminished 
or  increased  by  the  poverty  or  the  wealth  of  the  adulterer. 

To  illustrate  the  bearing  of  the  corespondent's  fortune  or  con- 
duct upon  the  injury  to  the  husband's  feelings,  let  me  take  the 
case  of  a  man  who  deliberately  seduces  a  previously  virtuous  wife 
by  the  gift  of  large  sums  of  money  or  of  costly  jewels  or  clothes. 
Here  the  blow  to  the  husband  is  great  and  differs  much  from  the 
case  where  a  man  of  small  means  has  been  led,  by-  the  artifices  of 
the  wife,  into  an  illicit  intimacy  with  her.  Surely  the  injury  to 
the  husband  would  he  greater  in  the  former  ease  than  in  the  lat- 
ter. I  cannot  help  thinking  that  Sir  Cresswell  Cresswell  was 
right  when,  in  Forster  v.  Forster  (1862)  33  L.  P.  Prob.  N.  S. 
160,  note,  he  pointed  out  to  the  jury  that  if  it  required  the  use  of 
I  a  Omitted  in  Bth  ed.,  1B20. 
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a  fortune  to  seduce  a  wife,  it  would  indicate  that  slie  was  not 
lightly  to  be'  woii,  and  ivould  therefore  indicate  her  greater  value 
to  a  hushand,  as  compared  with  a  wife  who  yielded  to  the  first 
suggestion  of  temptfltioa.  I  think  he  might  correctly  have 
added  that  the  use  of  a  fortune  may,  in  many  eases,  accentuate  the 
outrage  on  a  husband's  feelings. 

It  is  impossible  to  sever  the  qneation  of  a  corespondent's  for- 
tune from  that  of  his-  rank  or  social  position.  The  two 
[149]  things  stand,  I  tliink,-together.  In  practically  every  au- 
thority the  social  position  of  the  adulterer  is  treated  as  n  relevant 
and  sometimes  as  an  important  factor.  This  is  so  from  the 
Treatise  of  Blackftono  down  to  the  present  day.  Thus  Rlack- 
Ktone  (1787),  lOth  ed.  vol.  lii.  p.  140,  mentions  the  "rank  and 
fortune  of  the  plaintiff  and  defendant"  as  material  circum- 
stances; whilst  Sir  ITcury  Duke,  P.,  in  Burne  v.  Burnr  and  Tleh 
root.  L.  R.  Llf>30]  Prob.  17,  89  L.  3.  Prob.  N.  8.  18,  122  L.  T. 
N.  S.  224,  [1919]  AV.  K  323,  64  Sol.  Jo.  1.12,  says:  "Com- 
mon sense  letls  me  that  I  must  bear  in  mind  the  general  position 
«nd  obligations  of  the  parties."  The  only  exception  appears  to 
be  BiHer  v.  BiHrr  (1893)  07  L.  T.  X.  S.  721,  1  Reports,  496, 
where  .Teune,  P.,  appears  to  have  asked  the  jury  to  disregard 
both  the  means  and  "the  position  in  life"  of  the  corespondent. 
■But  if  the  social  position  of  the  adulterer  he  material,  why  not 
his  fortune?  The  one  is  usually  closely  allied  to  the  other. 
Uoth  aspects  of  the  matter  are  illustrated  by  the  case  of  Iip.ll  v. 
Bell  and  Marrpiis  of  AngJeseij  (1S.'.9)  1  Swabey  &  T.  56S. 
There  Sir  Cressweli  Cresswell  (in  his  summing  up  to  the  jury), 
after  referring  to  the  position  of  the  parties  and  the  fortune  of 
the  corespondent,  added:  "On  the  other  hand,  you  have  the 
Sfarquis  taking  advantage  perhaps  of  the  prestige  of  his  rank  in 
making  a  vain  woman  false  to  hor  duty  to  her  husband."  ■  In  my 
opinion  both  the  rank  and  the  fortune  of  the  coresi>ondent  are 
relevant  for  consideration  in  so  far  ns  either  may  give  assistance 
in  ascertaining  the  value  of  the  wife  or  measuring  the  extent  of 
the  injury  inflicted  on  the  husband. 

If,  however,  neither  rank  nor  fortune  have  effected  in  any  way 
the  setluction  of  the  wife,  then  they  should,  T  presume,  be  deemed 
irrehM-ant.  This,  I  conceive,  explains  the  dichun  above  cited  of 
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Jeime,  P.,  in  Bikher  v.  Bikler,  mi-iira.  It  is  eyiisisunt,  I  liope, 
with  the  nile  whicli  rejtTta  cvicli'iice  of  specific  means  posscssetl 
by  tho  adulterer.  This  lutter  rule  waa  lirst  ojitiililislieil  hv  Alder- 
sou,  B.,  in  Jame.-'  v.  Bidd'mgion  (1834)  6  Car.  &  P.  :.S9.  It  waa 
recently  recognized  by  Sir  Henry  Duke,  P.,  in  J'limt;  v.  Bvme 
and  HeJvoel,  su/jjji,  where  he  said :  "It  ia  clear  tliat  1  uuist  not 
receive  evidence  of  particular  means  or  profits  of  tlie  corespond- 
ent." The  rule  laid  down  by  Alderaon,  J5.,  and  [150J  now- 
adopted,  ia  perhaps  convenient,  inasmuch  as  an  opposite  practife 
might  involve  a  considerable  body  of  evidence  in  many  cases,  to 
the  waste  of  lime  and  to  risk  of  nnich  irrelevance.  General  evi- 
dence can  only,  I  conceive,  be  given  as  to  the  corcripon dent's  fov- 
tnne,  and  such  evidence  is  restricte<i  to  cases  wliere  his  means  or 
assets  may  bear  upon  the  value  of  the  wife  or  the  cin-uinstantH's  of 
seduction  and  the  consequent  injury  to  the  husband.  I  may 
mention  that  in  several  of  the  states  of  North  Amci-ica,  r.  .7.,  in 
Illinois  (where  the  damaces  in  an  action  for  criiiiinjil  rnnvcrsa- 
tion  are  r^arded  as  punitive),  a  different  rule  prevails,  and 
evidence  both  general  and  specific  may  be  offered  a<  to  the  co- 
respondent's fortune.  Sea  e.  g.,  Peters  v.  Luke  (1S73)  CU  HI. 
206,  16  Am.  Rep.  .5!)3. 

I  now  come  to  the  question  of  whether  or  no  damages  should 
be  given  against  a  corespoiident  for  adultery  with  a  woman  not 
known  to  be  married.  That  such  damages  may  in  strict  law  be 
given  seems  clear,  provided  that  the  husband  can  show  some  in- 
jury. -  This  follows  from  the  principle  that  in  the  old  actions 
for  criminal  conversation  it  was  not  necessary  to  prove  or  even 
nllege  that  the  corespondent  knew  the  woman  to  be  married. 
See  Chitty  on  Pleading  (1844),  7th  ed.  pp.  484,  G53;  see  also 
f'alcraft  v.  Earl  of  Harhoroiu/h  (1831)  4  Car.  &  P.  49!),  501: 
Lord  V.  Lord  and  Iximbert.  L.  R.  [1»001  Prob.  207,  CO  L.  J. 
Prob.  N.  S,  54.  It  ought,  therefore,  fo  have  followed,  I  think,' 
that  the  onus  rested  on  the  corespondent  to  prove  as  a  matter  of 
mitigation  that  he  did  not  know  that  the  woman  was  married, 
rather  than  on  the  petitioner  to  prove  that  tlie  corespondent  pos- 
sessed such  knowledge.  But  here  again,  for  some  reason  which 
T  do  not  follow,  it  has  been  continually  held  in  recent  years  that 
the  husband  (if  he  desires  to  claim  damages  on  the  footing  that 
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the  adulterer  Iiacl  knowledge)  must  prove  siicL  knowledge  afErin- 
iitively.  Tliis  rule  was  stroiigl^v  stated  by  Barnes,  J.,  iu  Lord  v. 
Lord  and  Lambert,  siipra,  and  ia  now  tlie  established  rule  of  the 
Divorce  Court.  By  cogent  analogy  it  is,  of  course,  supported  by 
the  rule  that  costs  arc  not  given  against  a  corespondent  unless  the 
petitioner  jjroves  knowledge  against  him. 

[151]  Asijuming,  then,  that  as  a  matter  of  strict  law  dnmages 
other  than  nominal  can  be  given  against  a  corespondent  who  is 
wholly  without  knowleilge,  the  qiiestion  arises  whether  as  a  mat- 
ter of  sound  practice  and  good  sense  such  damagea  ought  to  be 
given.  In  my  opinion  the  answer  is.  No.  To  answer  otherwise 
would  produce  the  extraordinary  result  that  damages — t.  e.,  the 
substantial  matterr-would  be  given  against  the  corespondent, 
whilst  coats,  which  should  be  ancillary  to  and  generally  depend- 
ont  on  damages,  would,  in  accordance  with  the  practice  of  the 
(tourt,  be  refused.  This  result  is  opposed,  I  think,  not  only  to  good 
sense,  btit  also  to  sound  juri.-'tic  principles.  The  question  of 
damages  against  a  corespondent  without  knowledge  cannot,  with- 
out a  grave  measure  of  confusion  au<i  iiieonsistency,  !«  severed 
from  the  question  of  costs  in  such  a  case.  I  will  hereafter  refer 
specifically  to  the  question  of  coats. 

My  view  that  damages  should  not  be  awarded  against  a  co- 
respondent wholly  without  knowledge  that  the  woman  is  married 
se^ms  to  be  supported  by  strong  authority.  In  Darbishire  v, 
Darbishire  (1890)  62  L.  T.  N.  S.  C04,  Ix-rd  Ilannen,  after  staF" 
ing  that  damages  ore  compensatory  only,  said:  "If  the  man  does 
not  know  that  the  woman  with  whom  he  commits  adultery  is  a 
married  woman,  then  ho  is  not  consciously  committing  wrong  to 
any  man,  and  is  not  liable  in  damages ;  and  so  far  is  that  doctrine 
carried  that  this  court  never  even  gives  costs  against  a  corespond- 
ent who  is  proA'cd  not  to  have  known  that  the  woman  was  married, 
heeause  he  is  only  the  unconscious  instrument  with  which  the 
wife  carries  ont  her  wrong  against  her  husband."  This  is  an 
emphatic  statement,  and  still  more  emphatic  is  the  language  in 
i\en-by  v.  Newby  and  White  (18!)7)  77  L.  T.  N.  S.  142.  There 
a  corespondent  did  not,  in  his  first  intimacy,  know  that  the  woman 
was  married,  but  afterwards  acquired  such  knowledge  and  con- 
tinued the  adultery.     In  that  case  a  counsel  of  great  experience 
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argued :  "I  cannot  get  dumagcs,  yet  I  ask  for  costs."  The  judg- 
ment of  Jeuue,  P.,  is  givt'ii  in  four  lines:  "The  law  is,  lo  inv 
mind,  quite  clear.  The  corespondent  cannot  be  eondrinned  in 
f06t3  any  more  than  [152]  he  could  be  ordered  to  pay  damages. 
There  will  he  a  decree  nisi,  but  no  costs." 

Such  appears  to  have  been  the  established  view  of  the  Divorce 
Court  down  to  Lord  v.  Lord  and  Lambert,  supra,  aud  until  this 
case  I  can  find  no  reported  decision  at  all  which  disturbs  the 
rule,  I  think  that  Lord  v.  Lord  aiid  Lambert  requires  careful 
consideration.  It  has  often  been  quoted  as  an  authority  forthc 
proposition  not^only  that  damages  may  in  law  be  given  against  a 
corespondent  without  knowledge,  but  also  that  such  damages  are 
in  accordance  with  the  practice  of  the  court.  I  cannot  agree  to 
thia  view.  It  is  to  be  observed  that  in  Lord  v.  Lord  and  Lamherl 
the  corespondent  did  not  concede  his  liability  to  pay  damages, 
but  offered  as  a  matter  of  grace  to  pay  lOOi.  on  account  of  any 
expenses  which  the  petitioner  had  been  put  to  aud  which  would 
not  be  allowed  on  taxation  of  costs.  The  jury  accordingly  as- 
sessed the  damages  at  100/.  only,  and  gave  nothing  more  than 
the  amount  which  tlie  corespondent  had  offered  to  pay.  Itarues, 
J.,  refused  to  give  costs  against  him.  The  summing  up  of 
Barnes,  J,,  in  that  case,  is  unusual  lie  adopts  a  great  part  of  - 
the  langiuige  of  Ix>rd  Ilannen  in  Darhishire  v.  Darblshire,  supra 
(but  without  referring  to  that  decision),  yet  he  quite  omits  that 
part  of  Lord  Ilannen 's  language  which  pointed  out  to  the  jury 
ttiat  damages  should  not  be  given  against  a  coresiiondent  without 
knowledge.  In  so  doing  he  also  overlcxrfied  the  view  of  Jeune,  P., 
in  Newhy  v,  Neu-by  a>id  While,  supra.  In  Watson  v.  Watson 
(1905)  21  Times  L,  R.  320,  however,  Barnes,  P.,  seems  to  have 
supplied  the  obaen-ations  which  he  had  omitted  in  Lord  v.  Lord 
and  Lambert.  I  may  say  that  in  X'ena^les  v.  VeimbJes  and 
Wheeler  (1916)  114  L.  T.  X.  S.  566,  32  Times  L,  K.  330,  the 
attention  of  Ilorridge,  J.,  who  acted  on  his  view  of  Lord  v.  Lord 
and  Lambert,  was  not  called  to  the  circumstances  of  that  case,  or 
to  the  other  decisions  I  have  mentioned.  The  damages  in  that 
case  were,  of  course,  ■  assessed  by  the  jury,  and  not  by  the  judge. 
I  am  not  aware  of  any  case  in  which  a  judge  [153]  sitting  with- 
out a  jury  has  given  damages  against  a  corespondent  wholly  witb- 
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mit  knowledge.  I  tlierefore  humbly  venture  to  think  tliat  the 
practice  of  a  judge  should  Itc  not  lo  iiward  damages  against  a 
eorespoiident  who  is  without  knowledgo,  'Xlie  main  reaeona  may 
be  stated  aa follows:  First,  becanste  of  the  strong  balance  of  au- 
thority; sewmdly,  because  damagca  in  snch  a  case  may  well  savor 
of  mere  puuishnient  for  ordinary  ininiornlity;  thirdly,  because  a 
wife  who  for  the  purposes  of  adultery  passes  herself  off  as  a 
single  woman  may  well  be  deemed  valueless ;  fourthly,  the  grant 
of  damages  in  such  a  case  would  be  gravely  and  regrettably  in- 
consistent with  the  established  rule  that  costs  arc  not  given 
against  a  corespondent  wholly  without  kuowledgb.  If  a  man's 
conduct  does  not  call  for  the  minor  burden  of  costs,  I  do  not  see 
bow  it  can  call  for  the  major  burden  of  damages. 

In  suggesting  the  above  practice  I  desire  to  point  out  that  a 
great  distinction  may  well  be  drawn  between  eases  where  the  co- 
respondent has  been  without  knowledge  at  the  time  of  each  of  the 
iidultciioa  alleged,  and  cases  where,  though  without  kuowlwlge  at 
the  commencement  of  his  adultei-ous  intercourse,  he  yet  con- 
tinues that  intercourse  after  knowledge  tliat  the  woman  was  mar- 
ried. 

This  distinction  is  also  of  importance  in  considering  the  ques- 
tion of  costs.  In  Sicpeliiiff  v.  Sireetiui)  and  IlDirhinti/t  (1910) 
.'56  Times  L.  It.'  1."),  Shearman,  J.,  gave  507.  damages  against  the 
adulterer,  who  continued  his  intimacy  after  knowledge.  Inci- 
dentally I  may  oUserve  that  the  judge  took  into  account  the  posi- 
tion and  (undoubtedly,  therefore)  the  means  of  the  corespondent 
in  assessing  damages.  Rut  he  refused  to  give  cfwts  against  Mm. 
T  offer  no  comment  on  this  ease,  except  to  say  that  it  illustrate.-^ 
the  unfortunaTe  result  (which  Shearman,  >T.,  regretted!  of  hav- 
ing one  rule  as  to  damages  anil  another  rule  as  to  co^ts;  for  dam- 
ages were  apparently  given  against  the  corespondent  in  t^weeliru/ 
V.  Sweelin*/  and  Ilowlamls,  supra,  becau.'ic  he  did  not  desert  the 
woman  upon  discovering  that  she  was  married,  whihit  costs  wen' 
refused  agiiinst  him  because  he  could  not  properly  Ih-  expected  to 
desci  r  her,  and  therefore  [164J  should  not  be  onlered  to  pay  costs 
within  the  broad  rule  laid  down  liy  Sir  Francis  Jeune  in  HHhy 
V.  iiilliy  and  Uarrop,  I..  H.  [1902]  Prol).  8,  "A  L.  J.  Prob.  X.  S. 
31,  8r.  L.  T.  X.  S.  123.     For  it  can  scarcely  be  thought  that 
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Shearman,  J.,  gave  damages  in  respect  of  the  adultery  which 
was  without  koowleiige,  whilst  withholding  damages  iu  respect 
of  tho  adultery  which  was  with  knowledge.  If  the  case  is  not 
one  for  costs,  surely  it  cannot  be  one  for  damages. 

In  the  important  ease  of  Bume  v.  Bunie  aiid  Uelvoet,  L.  K. 
[1920]  Prob.  p.  17,  89  L.  J.  Prob.  N.  S.  18,  122  L.  T.  N.  S. 
224,  [1019]  W.  N.  SiS,  64  Sol.  Jo.  132,  before  Sir  Henry  Diike, 
P.,  the  corespondent  committed  misconduct  at  first  without 
knowledge.  The  petitioner  forgave  his  wife  for  that  misconduct. 
Thereafter,  however,  the  corespondent,  with  full  knowledge,  com- 
mitted adultery  again  under  discreditable  circumstances.  Hence 
Sir  Henry  Duke  awarded  substantial  damages  and  also  costs 
against  the  corespondent  for  the  reasons  given  in  bis  cogent  judg- 
ment. 

These  two  decisions  seem  consistent  with  the  general  rule  I 
liave  ventured  to  suggest, — namely,  that  no  damages  should  bo 
awarded  by  a  judge  against  a  corespondent  without  knowledge. 
•  The  verdict  of  a  jury  as  to  damages  may  sometimes  be  inconsist- 
ent with  the  view  of  a  judge  as  to  costs.  But  a  judge  who  sits 
to  deal  with  damages  and  costs  alike  will  usually  seek  to  avoid 
incousistency. 

The  ^nal  point  I  desire  to  deal  with  is  the  question  of  cost,* 
against  a  corespondent.  This  matter,  as  T  have  already  pointed 
out,  is  clearly  associated  with  many  aspeets  of  the  question  of 
damages. 

TJnder  §  34  of  the  Matrimonial  Causes  Act  1857,  the  matter 
of  costs  against  a  corespondent  is  within  the  discretion  of  the 
court.  Within  a  short  time  after  the  passing  of  the  act  the  ques- 
tion of  costs  arose  in  a  case  where  the  corea[>oiident  was  without 
knowledge  that  the  woman  was  married.  Tliis  was  the  ease  of 
Teanh  v.  Teagle  and  NolliiKjham  (18.">a)  1  Swabey  &  T.  188, 
27  L.  J.  Prob.  N.  S.  55,  6  AVeek.  Rep.  736,  heard  before  a  .strong 
court  consisting  of  Cockburn,  C.J.,  and  Wigbtman  ami  Cress- 
well,  JJ,  The  court  ruled  that  as  the  petitioner  had  not  proved 
knowledge  against  the  corespondent,  no  costs  should  be  given 
Against  the  latter.  This  decision  [155]  is  basic.  It  is  the  foun- 
dation of  all  the  later  practice  of  the  court  upon  the  point.  It 
clearly  established,  in  my  opinion,  tVo  things:  First,  tjint.  the 
10  B.   R.  C, 
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(iniiB  of  proving  knowledge  rested  on  the  petitioner;  secondly, 
that  tlio  conrt  did  not  sit  to  punish  mere  innnorality. 

As  to  tlie  first,  I  l>pg  moat  rcspoctfully  to  say  that  in  my  view 
the  decision  was  perhaps  unfortiinale.  The  onus  of  disproving 
knowledge  might  well  have  been  placed  on  tlie  adulterer.  To 
place  the  onua  of  proving  knowledge  on  the  petitioner  was  to  put 
upon  hiui  a  burden  which  in  many  cases  could  clearly  not  be  met. 

As  to  the  second,  I  beg  again  to  say  that  without  imposing  the 
burden  of  damsigcs  upon  an  adulterer  without  knowledge,  it  might 
well  have  been  held  that  the  man  whose  act  caused  the  petitioner 
to  seek  a  dissolution  should  pay  the  costs  of  the  appropriate  pro- 
ceedings. But  it  is  too  late  to  question  the  decision  of  that  dis- 
tinguished court.  It  has  created  the  practice  of  the  Divorce 
Court  on  the  matter.  See  the  practice  stated  per  riill,  J.,  in 
Nonis  V.  yorrii  <aid  Smith,  L.  R.  [1918]  Prob.  129,  130,  87  L. 
J.  Proh.  X.  S.  119,  lis  L.  T.  N.  S.  507,  34  Times  L.  It.  224, 

(12  Sol.  Jo.  r>sr>. 

Teagle  v.  Teagh  aud  Nottivgham,  supra,  was  followed  in 
1>*00  by  another  strong  court  (namely,  Sir  Crenswcll  Cresswell, 
Channell,  B,,  and  Keating,  J.)  in  Priske  v.  Priske  and  (IoWhj 
(18G0)  4  Swabey  &  T.  238,  where  Keating,  ,T.,  stated  the  rule  to 
bo  a  strict  one.  Apparently  the  rule  was  followed  without  clial- 
lenge  until  1889,  and  was  applied  even  to  eases  where  an  inti- 
macy commenced  withont  knowictlge  was  contiimed  after  knowl- 
edge. But  in  1889  the  ease  of  Learmouih  v.  Learmonlh  atyd 
Iws/m  (1889)  62  L,  T.  X.  S.  008,  59  L.  J.  Prob.  X.  S.  14,  came 
Ixfoi-e  Butt,  J.  There  the  corespondent  formed  an  intimacy 
with  the  woman,  not  knowing  that  she  was  married.  Afterwards 
lie  learned  that  she  was  a  wife,  and  yet  continued  the  intimacy. 
Butt,  J.,  said  that  in  such  a  case  the  adulterer  slioiild  as  a  general 
rule  he  ordered  to  pay  the  costs,  but  on  the  special  facts  lie  gave 
no  costs  against  the  corespondent.  The  learned  judge  doubted 
Prifikf  V.  Priske  and  Goldhtj,  supra.  T!nt  apparently  he  failed 
to  observe  that  that  case  was  decided  [156]  by  three  judges,  and 
that  it  was  in  full  consonance  with  the  earlier  and  weighty  case 
of  7'ea4fle  v.  Teagle  and  NollivgJiam,  supra.  The  true  ground 
for  Butt,  J.,  to  take,  was,  I  conceive,  that  in  Learmouth  v.  Ijcar- 
moufk  ajid  AusHn,  supra,  the  adulterer  did  commit  misconduct 
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wHh  knowledge,  although  his  earlier  Intimacy  was  ■without 
knowledge.  Hence  the  facts  were  olcarly  distinguishable  from 
those  in  Teagle  v.  TeagU  and  Nottinfjham,  and  Prisl-e  v.  Pri^e 
and  Goldbij,  sujira.  Now,  Learmoufk  v.  Learmonfh  and  Austin 
marked  tLe  beginning  of  a  line  of  cases  which,  though  perhaps 
consistent  with  Teagle  v.  Teagle  and  Nottingham,  and  with  the 
wide  discretion  of  the  court  under  §  34,  are  not  wholly  consistent 
with  each  other. 

The  central  decision  for  consideration  is  BUhy  v.  Bilhy  atid 
ffarrop,  supra,  where  Jeiine,  P.,  said:  "The  rule  laid  down  by 
my  predecessors  is  fair  and  proper  cnongh,  that  where  a  core- 
spondent baa  found  out,  when  too  late  to  repair  the  wrong  done, 
that  the  woman  with  whom  he  has  taken  np  ia  a  married  woman, 
he  onght  not,  because  he  does  not  then  d<'scrt  her,  to  be  held  liable 
for  costs."  This,  it  will  be  observed,  is  a  broad  moditication  of 
the  general  nde  as  to  costs  suggested  by  Butt,  J.,  in  Learmoufk 
V.  Learmoulh  and  Austin,  with  regard  to  a  corespondent  witli 
knowledge.  I  conceive  that  this  modification,  with  which  I  ven- 
ture to  fully  agree,  applies  to  cases  where,  before  knowledge,  the 
corespondent  has  taken  up  abode  with  the  wife,  or  where  the  wife 
has  become  dependent  upon  him,  or  where  the  circumstances  are 
such  that  a  fair-minded  man  -would  say  that  the  corespondent 
ought  not  to  abandon  or  desert  the  woman.  It  is  always  im- 
portant to  know  whether  the  husband  was  willing  to  take  her 
back  or  not. 

Each  such  caae  depends  on  the  special  circumstances,  and 
must  be  dealt  with  on  the  merits.  See  Barnes,  P.,  in  Boblnson 
V.  Robinson.  L.  R.  [1919]  Prob.  352,  88  L.  J.  Prob.  N".  S.  12fi, 
35  Times  L.  R.  6-37,  63  Sol.  Jo.  705.  Where  the  circumstances 
I  have  mentioned  do  not  exist,  then  costs  will  usually  be  given 
against  [167]  the  corespondent  with  knowledge,  in  spite  of  the 
fact  that  an  earlier  intimacy  took  place  in  ignorance  that  the 
woman  was  married.  This  stalement  is,  it  is  true,  opposed  to  the 
observations  of  Sir  Francis  Jeunc  in  Newhy  v.  Keivby  and 
White.(18Q7)  77  L.  T.  N.  S.  142,  but  it  is  agreeable  to  the 
actual  decision  of  the  sams  judge  in  BITby  v.  BUhy  and  ITarrop, 
supra;  and  it  ia,  moreover,  in  full  conformity  with  the  judgment 
of  Hill,  J.,  in  Norri^  v.  Norrls  and  Smith,  L.  R.  [1918]  Prob. 
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120,  SrX.  J.  Prob.  t.  S.  119,  118  L.  T.  N.  S.  507,  34  Times  L. 
R.  •22-i,  02  Sol.  Jo.  585,  and  with  the  weighty  decision  of  Sir 
Henry  Duke,  P.,  in  Bume  v.  Bume  and  Helvoet,  L.  R.  [1920] 
Prob.  17,  89  1.  J.  Prob.  K.  S.  18,  122  L.  T.  N.  S.  224,  [1919] 
W.  X.  323,  64  Sol.  Jo.  13^. 

Such  are  the  views  which  I  venture,  with  the  utmost  diffidence, 
to  express  upon  the  important  points  of  law  and  practice  which 
have  arisen  before  me, 

I  deeire  to  add  one  further  observation  onU',  on  the  question 
of  damages.  The  temptation  is  sometimes  strong  to  make  them 
punitive.  They  may  easily  become  excessive.  I  conceive  that 
moderation  rather  than  undue  severity  should  be  the  principle, 
I  think  that  Shearman,  J.,  was  right  as  a  matter  of  good  sense 
(if  not  of  strict  law)  when  in  Sweeting  v.  Sweeting  and  Bow- 
lands  (1919)  36  Times  L.  E.  15,  he  took  into  account,  ifa  assess- 
ing damages  at  50/.  only,  the  fact  that  the  corespondent  was  but 
a  petty  officer  in  the  Xavy,  I  desire  to  express  my  respectful 
concurrence  with  the  words  of  tlie  President  (Sir  Henry  Duke) 
in  Bume  v.  Burne  and  Ilelvoet,  L.  K  [1920]  Prob.  pp.  17,  19, 
where  he  said:  '"Common  sense  tells  me  that  I  must  bear  in 
mind  the  general  position  and  obligations  of  the  parties,  and 
niako  an  award  which  it  will  be  possible  for  the  corespondent  to 
meet. and  which  will  not  defeat  its  own  object."  Those  words 
arc  robust  good  sense. 

The  learned  judge  then,  without  going  further  into  the  facts 
of  each  case,  dealt  with  the  costs  and  damages  in  each  separately. 

Solicitors  for  the  several  petitioners:  Pritchard,  Engle-field 
<£  Coinpani/,  for  Butcher  £  Barlow^  Bury;  A.  E.  Cuhison;  B. 
ir.  While:  C.  J.  Smith  &  Hudson,  for  Payne  tf-  Payne,  Hull; 
Jerome  £  Company;  G.  A.  Baler. 

Note. — Damages    recoverable    for    criminal    conversation    or 
alienation  of  affections. 

J.  Ueaaure  of  damagea  and  elemenUt 
a.  Oenerallg,  3S3, 

&.  Menlat  anguliih,  feetlttoa,  family  dltgraee,  a»  fletMnta,  S8S. 
r.  Loan  of  affeclinn,  awiat  position,  387. 
JO  B.  R.  r. 
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d.  Support  an  an  eletnettt,   3S7. 

e.  TTealth  of  parties  at  element,   3S8, 
U.  Mattera  In  mlUgatlon: 

a.  Vnhappy  relatlona  of  parties,    38&. 

b.  QueHttonable  character  or  conSuct  of  «'(/<'    A91> 

c<  Queattonable  character  or  condurt  of  Itwdbaitd,    39S. 

d.  IlufibaHd'a  failure  to  protect  irlfe,  393. 

e.  RecoHclHatton  of  partlefi,  394. 

ill.  Time  for  %FhtcH  damitgee  reeoverable,   394. 
IT.  Comp^iaatory  or  puttitlve  damagea: 
a.  General ly,  396, 
ft.  Under  statutes,  307. 
F.  Amount  of  damagea,  307. 

I.  Ueasure  of  damage*  and  elements. 

a.  Qenerallf/. 

From  the  nature  of  actions  for  crim.  oon.  and  alienation  of  affec- 
tione  the  courts  reoognize  the  iinpo^aibitit^  of  fixing  any  set  and 
definite  rules  for  determining  the  amount  of  the  damages.  It  is  pro- 
posed in  this  section  to  giro  a  few  general  statements  as  to  the  dam- 
ages recoverable,  both  in  actions  for  alienation  of  affections  and  crim. 
con.,  and  in  subsequent  sections  to  deal  nith  the  separate  elements. 

It  has  been  lichl  that  the  measure  of  damages  in  an  action  for 
alienation  of  afTcctions  of  a  husliaml  in  sncli  damages  as  the  jury  be- 
lieve will  reasonably  eompenwite  the  plaintiff  for  the  injury  to  her 
feelings,  for  the  loss  of  her  biifiliBiurs  comfort  aiul  nociety,  and  for  the' 
loss  of  his  support.  Liipion  v.  Underwood  (1012)  3  Boyce  <Det.) 
51!),85Atl.  %.">. 

And  in  Waldron  v.  Waldron  (1890)  45  Fed.  315,  reversed  on  other 
grounds  in  (ISOi))  156  TJ.  S.  361,  30  L.  ed.  453.  15  Sup.  Ct.  Rep. 
383,  the  grounds  of  damages  in  an  action  for  alienation  of  a  husband's 
affections,  and  debauching  him.  wa?  held  the  injury  to  the  plnintiFT's 
feelings,  the  loss  of  her  Imsbimd's  support,  his  afTrctions,  his  aid, 
society,  and  companionship,  caused  bv  defendant's  wrongful  act. 

And  in  O'Gorman  v.  I'felffn-  (1911)  ]  15  App.  Div.  a37, 130  \.  Y. 
Supp.  17,  it  was  held  that  ihe  gist  of  the  action  for  alienation  of  a 
hashand's  affections  is  the  loss  of  r-onsortium,  and  that  damages  may 
be  recovered  for  loss  of  society,  affection,  companionship,  and  support ; 
but  it  was  held  that  the  fact  that  the  husband  made  his  will  in  favor 
of  the  defendant  was  not  an  element  of  damages,  as  plaintiff's  marital 
rights  did  not  include  the  right  to  have  her  husband  make  his  will  in 
her  favor. 
10  B.  R.  C. 
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And  in  Qregg  t.  Qregg  (1905)  37  Ind.  App.  210,  15  N.  E.  674, 
it  was  held  that  loss  of  serviceB  is  one  of  the  elements  of  damageg  in 
actions  for  alienation  of  a  husband's  affections. 

It  has  been  held  in  an  action  for  alienation  of  a  wife's  affections 
that  the  plaintiff  is  entitled  to  recover  such  an  amount  as  will  com- 
pensate him  for  the  loss  of  his  wife's  services,  and  marital  consortium, 
less  the  value  of  IJie  husband's  duty  to  support,  clotlie,  cherish,  and 
pare  for  her.  Preityman  v.  WUliamsoa  (1898)  1  Penn.  (Del.)  224, 
39  Atl.  731. 

And  in  Cottle  v.  Johnson  (1920)  179  N.  C.  436, 102  S.  E.  769,  it 
was  held  that  damages  in  an  action  for  alienation  of  a  wife's  affections 
include  loaa  of  the  wife's  society  and  loss  of  her  affection  and  assist- 
ance, as  well  as  for  plaintiff's  humiliation  and  mental  anguish. 

But  it  has  been  held  that  a  husband  is  entitled,  in  an  action  against 
his  wife's  father  for  alienation  of  her  affections,  to  recover  only  for  the 
natural  and  probable  consequences  of  his  act,  and  that  damages  can- 
not he  recovered  against  him  on  account  of  an  abortion  performed  on 
the  wife,  where  there  was  no  evidence  that  the  father  was  connected 
with  the  operation.  Lane  v.  Spcnce  (1903)  70  Neb.  304,  97  N.  W. 
299. 

In  a  Canadian  case,  in  an  action  for  alienation  of  a  wife's  affections, 
it  was  held  that  snbstantial  damages  might  be  awarded  in  respect  of 
the  disgrace  and  humiliation  which  the  defendant,  by  his  illegal  and 
I'lnndestine  acts,  has  brought  upon  t)ie  plaintiff,  and  for  the  depriva- 
tion of  the  comfort  and  society  of  a  wife  with  whom  he  had  lived  hap- 
pily for  a  long  time.  Hart  v.  Shoret/  (1897)  Rap.  Jnd.  Quebec  12 
O.S.  84. 

In  actions  for  criminal  conversation  it  is  held  that  a  husband  is  en- 
titled to  recover  substantial  damages  from  the  one  who  has  committed 
adiiltery  with  his  wife,  although  he  proves  no  resulting  expense,  or 
loss  of  services.  Shannon  v.  Swanson  (1904)  308  111.  5•^,  69  N.  E. 
869. 

And  in  Long  v.  Jioof  (1804)  100  Ala.  570,  17  So.  716,  it  was 
held  that  where  the  defendant  had  committed  adultery  with  tlie  plain- 
tiff's pifc  the  law  presumed  the  loss  of  consortium,  and  that  it  is  not 
necessary  to  prove  actual  loss  of  her  society  or  assistance. 

It  has  been  held  that  in  an  action  for  crim.  con.,  the  plaintiff  is 
entitled  to  damages  for  the  dishonor  to  his  marriage  bed,  destruction 
of  his  domestic  comfort,  suspicion  of  legitimacy  of  the  offspring, 
loss  of  consortium,  invasion  of  his  exclusive  -luiirital  rights  and 
privileges,  mental  suffering,  injured  feelings,  humiliation,  shame, 
and  mortification,  caused  by  defendant's  tortious  acts.  Powell  v. 
Strichland  (1913)  163  N.  C.  39;!.  79  H.  K.  872,  Ann.  Cas.  1915B, 
709. 

And  in  Preityman  y.  lfi«w»«wn  (1898)  1  Penn.  (Del.)  224,  39 
10  B.  R.  r. 
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Atl.  731,  in  an  action  for  crim.  con.,  the  piaintiff  was  heW  entitled 
to  recover  such  amount  a§  would  compensate  him  for  his  mental  suf- 
fering, the  losa  of  the  affection  of  the  wife,  and  the  comfort  of  her 
society,  as  well  ite  the  pecuniary  loss  of  her  services. 

In  the  reported  case  (Bctterworth  v.  BuTTtai worth,  ante,  353) 
it  wan  decided  tliat  a  wife's  value  has  two  aspects, — ^pecuniary,  de- 
pending on  her  fortune  and  ability  and  assistance  in  the  home  or  busi- 
ncsa ;  and  consortium,  depending  on  her  character  and  abilities  as  wife 
or  mother. 

It  has  been  held  that  damages  should  not  be  confined  to  nominal 
damages  in  an  action  for  crim,  con.  simplv  because  the  parties  were 
uneducated,  and  the  husband  spoke  roughly  to  his  wife,  and  their  at- 
tachment for  one  another  was  mostly  physical.  Kuby  v,  Lauson 
(1918)  ]82  Iowa,  1156,  116  N.  W.  481. 

In  an  actisn  for  alienation  of  a  husband's  afTectJons  and  orim.  con., 
tlic  jury  may,  in  estimating  the  damages,  consider  the  effect  pro- 
dnced  upon  the  plaintiif  by  the  existence  of  the  relations  between  the 
ilefondant  and  plaintiff's  husband  as  they  appeared  to  her  at  the  time. 
Frederick  v.  Morse  (1914)  88  Vt.  126,  92  Atl.  16. 

In  Yuiidt  V.  Uartrunft  (1866)  41  111.  9,  it  was  held  that  an  action 
for  crim.  con.  does  not  ])roceed  on  the  theory  of  a  recovery  for  loss  of 
wrvicps  of  the  wife,  but  for  the  dishonor  of  the  husband's  bed,  aliena- 
tion of  the  wife's  affections,  and  destruction  of  the  domestic  comfort ; 
but  that  the  loss  of  services  might  be  shown  in  aggravation  of  dam- 
ages. 

It  has  Iwen  held  that  an  administrator  of  the  plaintiff  in  an  action 
for  crim,  con.,  who  has,  by  revivor,  a  right  to  continue  an  action,  is 
not  limited  to  a  recovery  to  nominal  damages,  but  is  entitled  to  re- 
cover the  same  as  the  plaintiff  would  had  he  lived.  Milloij  v.  HVZ/tnjr- 
ion  (190?)  9  Ont.  Week.  Kep.  719. 

b.  Mental  angut^  JeeUngf,  family  Stagrace,  as  element*. 

It  is  a  general  rule  in  actions  for  alienation  of  affections  that  re- 
covery may  be  bad  for  the  mental  agony,  lacerated  feelings,  and 
wounded  sensibilities  of  the  injured  spouse. 

Colorado.— i-Vcncft  v.  Deane  (1894)  19  Colo.  .W4,  24  L.R.A,  387, 
M  Pac.  009 ;  Vi'iUiams  v.  WUliaws  (1894)  20  Colo.  51,  37  P.ic.  614. 

Connecticut.— -iVoj^Oft  v.  Remington  (1905)  78  Conn.  296,  61 
AH.  963;  ValenUne  v.  Pollach  (1920)  95  Conn.  556,  111  Atl.  869. 

Kansas.— A^mW  v.  Nevins  (1904)  68  Kan.  410,  75  Pac.  492. 

Kentuokt.— 4<ftins  v.  Kendrich  (1909)  131  Ky.  779, 115  S.  W. 
814. 

Mabyland.— Ca/m  V.  Ue^rien-vniher  (1904)  98  Md.  361, 103  Am, 
St.  Rep.  404,  57  Atl.  201. 

MiCHiQAN.- Bice  T.  Rice  (1895)  104  Mich.  371,  62  N.  W.  833. 
10  B.  R.  C.  35 
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MixxEsoTA. — Spangenberg  v.  Chmtian  (1922)  —  Minn.  — ,  186 
N.  W.  700. 

MiBSOVRi.—ModiseU  v.  McPike  (1881)  74  Mo.  636;^ or ipence  v. 
Rogers  (1898)  143  Mo.  683, 45  S.  W.  650;  LincJfc  T.  Vorliauer  (1903) 
104  Mo.  App.  368,  75  S.  W.  473. 

Nebjuska.— 7/arfJey  v.  Jlarvey  (1906)  75  Neb.  657,  106  N.  W. 
660. 

It  IB  likewise  held  in  a  suit  by  a  wife  for  crim.  -con.  that  damages 
reooTerable  include  compensation  for  mental  suffering  and  injury  to 
the  injured  spouse's  feelings,  ' 

Alabama.— Long  v.  Booe  (1894)  106  Ala.  570, 17  So.  71G;Parker 
V.  yeuman  (1917)  200  Ala.  103,  75  So.  479. 

VohOKADO.— Stark  t,  JoJmson  (1908)  43  Colo.  243,  16  L.R.A. 
(X.S.)  C74, 127  Am.  St.  Rep.  114,  95  Pac.  930, 15  Ann.  Cas.  868. 

OoN-s-ECTicuT.— yo/enime  v.  PoUale  (1920)  95  Conn.  556,  111 
Att.  869. 

Ili.in-OIS. — Browning  v.  Jones  (1894)  52  111.  App.  597. 

MiCHiGAn— Johnston  v.  Dtsbrow  (1881)  47  Mich.  59,  10  N.  W. 
79. 

yiEORASKA,— Smith  T.  ifeyers  (1897)  52  Neb.  70,  71  N.  W. 
lOOC;  Bal-er  v.  Westing  (1918)  103  Neb.  840, 170  N.  W.  168. 

Pkvxsyltania. — Sihernali  v.  Westermati  (1882)  11  Luzeme 
LepiBl  Reg.  5. 

England. — Butterwobth  t.  Bdtterworth  (reported  herewith) 
ante, 352. 

It  has  been  held  in  an  action  of  crim.  con.  that  while  the  loss  of 
servicoa  is  the  alleged  injury,  yet  the  injury  to  the  character  of  the 
family,  the  degradation,  and  mental  anguish,  are  the  real  ground  of 
recovery,  and  that  the  law  does  not  confine  recovery  to  the  precise 
amount  of  money  which  he  has  proved  to  have  lost,  but  that  a  re- 
(wvory  is  allowed  for  injury  to  family  reputation,  and  anguisU. 
Yuiidt  V.  Ilartninft  (1866)  41  111.  9. 

.\nd  in  the  reported  case  (  Buttkcworth  v.  BuTTERwoRTn,  ante, 
352)  it  was  lield  that  hurt  to  family  life  was  an  element  of  damage». 

But  it  lias  been  held  in  an  action  for  crim.  con.  that  the  husband  is 
not  entitled  to  recover  for  the  injury  to  the  happincBs,  reputation,  and 
iionor  of  his  family.  Ferguson  v.  'Smethers  (1880)  70  Ind.  519,  36 
Am.  Rep.  186.  The  court  here  stated  that  the  family  in  the  case  at 
bar  consisted  of  the  parents  and  seven  children,  and  that  injury  to 
those  children  did  not  constitute  an  element  of  damages  to  the  hus- 
band. 

And  in  Taylor  v.  Wilcox  (1914)  188  111.  App.  18,  in  an  action  for 
alienation  of  a  husband's  affections,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  for  her  own  injuries,  but  not  for  any  injury  to  the 
good  name  and  character,  or  for  the  dishonor  of  her  family. 
ID  B.  B.  C. 


,dbyCoogIe 


ANNOTATION.  «8T 

e.  Zoea  of  affection,  eoHal  poaftfon. 

In  actions  for  alienation  of  aflectione,  loea  of  afFection  constitutes  & 
proper  clement  of  ^amagea.  Noxon  y.  Bemiagton  (1905)'  78  Connl 
896,  61  Atl.  963;  Harveg  v.  Harvey  (1906)  75  Neb.  557, 106  N.  W. 
660. 

And  the  same  is  true  in  actions  for  crim.  con.  Smith  v.  Meyers 
(1897)  52  Neb.  70,  71  N.  W.  1006;  Baker  y.  Westing  (1918)  loa 
Neb.  840, 170  N.  W.  168;SilvermliY.  Westerman  (188^)  11  Luzerne 
LiCgal  Reg.  5. 

And  in  Matheia  v.  Mazei  (1894)  164  Pa,  680,  30  Atl,  434,  it  was 
held  that  in  fixing  the  damages  in  sa  action  for  crim.  con.  the  jury 
were  entitled  to  take  into  consideration  the  social  relation  of  the  par- 
ties, the  apparent  affection  that  existed  between  the  liuebaud  and  wife, 
and  the  actual  misconduct  of  the  defendant. 

And  in  Keath  t.  Shiffer  (1908)  37  Pa.  Super.  Ct.  573,  in  an  action 
for  alienation  of  affections,  it  was  held  proper  for  the  jury  to  take 
into  consideration  the  social  relation  of  the  parties,  and  the  apparent 
affection  existing  between  them  before  the  separation. 

d.  Support  OS  an  tiemettt. 

.  In  an  action  for  alienation  of  a  hnsband'g  affections  the  mea^iure  of 
damages  is  the  wife's  actual  loss  of  support,  and  also  the  loss  of  affec- 
tion, and  the  humiliation  and  disgrace,  if  any,  suffered  as  a  logical 
result  thereof.  Earvey  v.  Harvetj  (1906)  75  Neb.  557,  106  N.  W. 
660. 

And  the  loss  of  support  of  the  irife  was  held  an  element  of  dam- 
ages in  NoxonY.  Remington  (1905)  78  Conn.  896.  Gl  Atl.  963. 

And  in  Harvey  v.  Harvey,  supra,  it  was  held  that,  in  estimating  the 
amount  of  the  plaintiff's  loss  of  support  in  an  action  for  alienation  of 
a  husband's  affections,  it  is  proper  for  the  jury  to  take  into  consid- 
eration the  earning  capacity  and  financial  standing  of  the  husband. 

And  in  Slaniey  t.  Stanley  (1903)  32  Wash.  489,  73  Pac.  696, 
where  the  surrounding  circumstances  and  conditions  in  life  of  the 
husband  and  vife  were  shown  in  an  action  for  alienation  of  the  hus- 
band's affections,  it  was  held  that  the  jury  might  consider  the  loss  of 
support,  although  there  was  no  evidence  of  the  estimated  value  thereof 
in  dollars  and  cents. 

Although  the  usual  measure  of  damages  in  an  action  for  alienation 
of  a  husband's  affections  is  the  value  of  the  wife's  support  and  loss  of 
consortium,  together  with  an  allowance  for  mental  anguish  and  in- 
jury to  her  feelings,  yet  if  the  defendant's  wanton  acts  cause  extra 
hardship  to  the  plaintiff,  as  the  support  of  her  minor  children,  by  rea- 
son of  the  husband's  failure  to  contribute  thereto,  she  may  r 
therefor.    Taylor  v.  Wilcox  (1914)  188  111.  App.  18. 
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In  an  action  for  nlieuaiion  of  plaiutiff's  liuabond's  affections,  where 
the  plaintiff  sliowed  as  a  basis  of  damages  the  prolialile  annual  expend-  . 
[Jure  required  for  the  support  of  plaintitl's  family  in  the  style  in 
which  tliey  had  Ijcen  livinj?,  the  defendant  may  shdW  that  the  pUiittiff 
liad  an  ineome  of  her  own,  and  had  liorself  contributed  nut  of  lier 
fundw  toward  the  pajTiient  of  the  family  pxpennea,  since  Hip  total  coat 
of  such  ex|>enReR  would  l>e  unfair  as  a  measure  of  daniaees  if  che  had 
paid  a  part  of  tliem.  Dunham  v.MrMichael  (l!i06)  au  i'a.  +H-i.  ai 
Atl.  1007. 

It  has  l>eeu  held  in  an  action  for  alienation  of  a  wife's  affectiona 
that  the  value  of  her  services  is  the  true  measure  of  damages,  but  that 
deiluctinn  should  be  made  on  account  of  the  husband's  duty  to  clothe 
and  support  her.    Rudd  v.  Round:«  (1892)  6i  Vt.  432,  2.-)  Atl.  WS. 

But  in  Pvlk  V.  Zimbleman  (1896)  09  Iowa.  641,  68  K.  W.  895,  an 
action  for  crim.  con.  and  alienation  of  affections,  an  iiuitniction  di- 
recting the  jury  to  allow  the  plaintiff  for  the  loss,  if  any,  tiiat  he  has 
suffered  from  the  loss  of  affection,  society,  comiMiiionship,  or  services 
of  his  wife,  was  held  not  erroneous  hecauac  it  did  not  mention  the 
plaiutifTs  duty  to  clothe,  sup|>ort,  and  care  for  her. 

e.  Wmlth  of  ptirtira  am  Wrnmrt. 

Where  punitive  damages  are  allowed  in  actions  for  alienation  of 
affections,  it  is  held  that  the  wealth  or  financial  condition  of  the  de- 
fendant is  a  projwr  element  for  tlie  jnrv  to  consider  in  fixing  the 
damages,  Ttii/lor  v.  WUror  (1914)  188  111.  App.  18;  While  v.  While 
(1907)  76  Kan.  82,  90  Pac.  1087;  Awliherl  v.  MU.Iiaud  (1920)  119 
Me.  295,  111  Atl.  305;  Nirhoh  v.  Kirhols  (1898)  147  ilo.  .■tt<7,  IH  S. 
W.  947;  Learell  y.  LmreU  (1905)  114  Mo.  App.  24,  «.'>  S.  W.  ,">; 
Johnson  v.  Allen  (1888)  100  N.  C.  i;i1,  fiO  S.  E.  eGC;  MilUr  v. 
Pearce  (1913)  86  Vt.  322,  43  L.R.A.(X.S.)  3:i2,  8.")  Atl.  6-^0;  ll/u^e 
T.  While  (190!!)  140  Wis.  538,  133  Am.  St.  Hep.  HOO.  12^  \.  W. 
1051. 

In  Lcirell  v.  Leuvell  (1905)  114  Mo.  App.  24,  85  S.  W.  55,  jium 
action  for  alienation  of  a  husband's  affections,  it  was  held  that  evi- 
dence of  dofendant'B  wealth  was  admissible  fo  measure  corapcnsiitory 
tlamagcs,  although  there  was  more  than  one  defendant;  hut  it  was 
held  that  in  such  a  case  evidence  of  wealth  of  one  of  the  defendants 
was  not  admissible  for  the  purpose  of  mea.tiiriug  punitive  damages. 

In  some  ca.ses  punitory  damages,  in  actions  for  alienation  of  a  hus- 
band's affeclions,  are  not  allowed,  and,  where  this  is  held,  evidemc  of 
the  defendanf'B  wealth  cannot  be  taken  into  consideration  in  fixing 
damages.  Philh'p>i  t.  Thomax  (1912)  70  Wash.  533,  48  L.H.A. 
(N.S.)  582. 127  Pae.  97,  Ann.  Cas.  191411.  800. 

In  actions  for  criminal  conversation,  wliere  exemplary  damages  am 
allowed,  tho  liuancial  ability  of  the  defendant  is  hehl  a  proper  element 
10  B.  R.  C. 
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to  be  coDsidered  ou  this  question  of  damflges.  Btowning  v.  Jones 
(1893)  52  III.  App.  5Q7 iSilvernali  \.  Westermaa  (188«)  11  LueerDe 
liegal.  R^.  5. 

And  io  Matheit  v.  Mazel  (1894)  164  Pa.  580,  30  Atl.  434,,wliero 
rwovcry  was  sought  for  crim.  cou.,  it  was  held  tlmt,  iii  fixiog  puiiitivo 
(Iaiuitg<!fl,- the  jury  should  not  impose  the  same  amount  in  case  of  a 
jK>or  as  of  a  rich  man,  since  tlierc  is  a  difTiTcnce  in  a  pfnalty  as  be- 
tween a  rich  and  poor  man,  as  vhat  would  be  ruinous  to  the  latter 
would  not  amount  to  anything  by  way  of  ])en«ltv  to  the  former. 

And  in  Peters  t.  Lake  (1872)  66  111.  a06, 16  Am.  Rep.  593,  in  an 
action  for  crim.  con.,  the  j(«-uniary  aliility  of  the  defendant  Was  held 
a  ]iro[>er  subject  of  inquiry  with  a  view  to  the  question  of  exemplary 
ilamages,  and  evidence  of  tlie  poverty  of  the  plaintiff  was  also  held  ad- 
missible to  show  the  effect  of  the  injury  upon  the  plaintiff. 

But  the  wealth  of  a  corespondent  cannot  jje  (-onsidered  in  filing 
damages  where  com|)ensatory  damages  only  are  allowed.  Darbiskire 
V.  Darbishire  (1890)  83  h.  T.  \.  S.  664;  iltirne  v.  Bvrne,  L.  R. 
(1920)  Prob.  17,  89  L.  J.  Prob.  N.  S.  18, 122  L.T.  .V.S.  224,  [19191 
W.  X.  .^23,  61  BoL  Jo.  132. 

And  in  Ker/te.  v.  Kegfe  (1886)  L.  R.  11  I'roli.  Div.  100,  55  L.  J. 
Prob.  N.  S.  54,  84.Week.  Rep.  791,  8  Eng.  Rul.  Cas.  380,  it  was  held 
that  is  an  action  against  a  corespondent  all  that  the  law  permits  the 
jury  to  do  is  to  give  compensation  for  the  less  which  the  husband  has 
sustained,  and  that  they  cannot  give  damages  to  punish  tlic  defend- 
ant, and  that  the  latter's  means  arc  not,  therefore,  to  he  considered  *in 
fixing  the  damages. 

And  in  Bitter  v.  B^ker  (1898)  67  L.  T.  X.  S.  731,  it  was  held 
that,  in  fixing  damages  against  a  corespondent  cliarge<l  with  adultery 
with  petitioner's  wife,  the  position  or  wealth  of  the  defendant  was  not 
tx>  be  considered,  hut  that  the  real  questitm  to  consider  was  the  injury 
done  to  the  petitioner. 

It  is  held,  however,  that  although  the  amount  of  compensation  can- 
not depend  on  the  wealth  or  poverty  of  tlie  corespondent,  yet  the  way 
in  which  he  has  used  his  wealth  in  gaining  his  end  is  relevant.  John- 
mn  X.  AUen  (1888)  100  N.  C.  131,  5  S.  B.  666;  BnTTERWOBTH 
v.  BuTTKiiwoKTH  (reported  herewith)  ante,  352;  Cowing  v.  Cowing 
(1863)  33  L.  J.  Prob.  N.  S.  149;  Ftmler  v.  Forster  (1868)  33  h.  J. 
l*rob.  S.  S.  150,  note;  yawce  v.  Biddington  (1834)  6  Car.  &  P.  589. 

rr.  Matters  (n  miUgation. 

a.  Vn^fpy  relstlous  of  parUea. 

■In  an  action  for  alienation  of  affections,  the  actual  state  of  the  con- 
jugal affections  of  the  wife  should  be  considered,  since,  if  a  feeling  of 
indifference' or  repugnance  on  her  part  preceded  the  defendant's  rela- 
10  B.  R.  C.  ' 
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tions  with  het,  there  can  be  little  or  no  recovery.    Cutter  v.  Cooper 
(1980)  234  Maes.  307, 125  N.  E.  63i. 

And  it  is  held  that  the  unhappy  relations  under  which  a  htinband 
and  vife  lived  may  be  shown  in  mitigation  of  damages  in  au  action 
for  alienation  of  a  spouse's  affections. 

CALIFOH^fIA. — Humphrey  v.  Pops  (1905)  1  Cal.  App.  374,  82  Pac. 
2S3. 

CoLORABO.— ffedier  T.  Kwmm  (1920)  68  Colo.  196, 189  Pac.  855. 

Delawahb.— Pre/fyjdon  v.  WUliafwton  (1898)  1  Penn.  (Del.) 
224,  39  Atl.  731 ;  Lupton  7.  Vnderwood  (1912)  3  Boyce  (Del.)  519, 
85  Atl.  965. 

IsMANA.— i)ayiriH  y.  Dayviit  (1917)  63  Ind.  App.  444.  114  N. 
E.  694. 

Iowa.— Bo«ey  v.  BaUry  (1895)  94  Iowa.  598,  63  N".  W.  341. 

Mabyland.— TToZ/  v.  Frank  (1900)  92  Md.  145,  52  L.R.A.  102, 
48  Atl.  132 ;  Annarina  v.  Boland  (1920)  136  Md.  365,  HI  Atl.  84. 

UKmvn.—BuUtrrfield  v.  Ennis  (1916)  193  Mo.  App.  638,  186 
S.  W.  1173. 

Rhode  Islaxd. — Angell  t.  Reynolds  (1904)  26  R.  1. 160, 106  Am. 
St.  Rep.  707,  58  Atl.  625. 

England. — Comyn  v,  Comyn  (1R60)  32  L.  J.  Prob.  N.  S.  210; 
Keyite  V.  Keyxe  (1886)  L.  R.  11  Prob.  Div.  100,  55  L.  J.  Prob.  N. 
54,  34  Week.  Rep.  791,  8  Eng.  Bui.  Cas.  360. 

And  in  Waldron  v.  Waldron  (1890)  45  Fctl.  315,  reversed  on  other 
grounds  in  (1895)  156  ¥.  S.  361,  39  L.  ed.  453, 15  Sup.  Ct.  Rep.  383, 
it  was  held  that  if,  in  an  action  for  alienation  of  a  husband's  affections 
and  (lehauching  him,  it  appeared  that  the  domestic  relations  of  hus- 
band and  wife  were  unhappy,  and  that  on  account  of  the  infelicity  of 
their  relations  he  deserted  her  without  intending  to  return,  and  by 
reanon  of  these  things  the  marital  relation  was  of  little  value  to  the 
plaintiff,  very  small  or  nominal  damages  only  should  be  allowed. 

And  in  Matteson  v.  Curtis  (I860)  11  Wis.  425,  in  an  action  for 
alienation  of  a  wife's  affections,  it  was  held  that  it  might  be  shown  in 
mitigation  of  damages  that  the  affections  of  the  wife  bad  previously 
been  alienated  by  ottiers,  and  that  the  plaintiff  had  lived  in  a  condi- 
tion of  jealousy  and  discord  with  his  wife. 

And  it  is  held  that  the  unhappy  terms  upon  which  the  husband 
and  wife  lived  before  the  crim.  con.  for  which  a  recovery  ia  sought 
are  held  competent  for  the  purpose  of  reducing  the  damages.  Parker  ■ 
V.  Xetrman  (1917)  200  Ala.  103,  76  So.  479;  Cutter  v.  Cooper 
(1920)  234  Mass.  307,  125  N.  E.  QM;  Joseph  v.  Naylor  (1917)  257 
Pa.  561,  101  Atl.  846;  Lewis  v.  Itoby  (1907)  79  Vt.  487,  118  Am. 
St  Rep.  9&4,  65  Atl.  524. 

It  has  been  held  that  the  fact  that  the  plaintiff  in  an  action  for 
crim.  con.,  and  his  wife,  were  uneducated,  and  their  attachment  for 
10  B.  R.  C. 
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«ach  other  more  physical  than  ethical,  may  be  considered  in  measur- 
ing the  damages.  Ruby  t.  Lawson  (1918)  182  Iowa,  1156, 166  N.  W. 
481. 

And  in  Payne  t.  WilUama  (18W)  4  Baxt.  (Tenn.)  583,  in  an  ac- 
tion for  alienation  of  a  wife's  affections  by  her  parents,  it  vas  held 
that  the  jury  might  consider,  on  the  question  of  damages,  whether  the 
plaintiff  entertained  a  sincere  and  honorable  love  for  hb  wife,  and 
for  this  reason,  and  not  merely  from  lustful  feelings,  desired  her  to 
return  to  him. 

The  fact  that  the  husband  and  hie  wife,  at  or  about  the  time  the 
defendant  is  said  to  have  alienated  the  husband's  affections,  made 
charges  of  adultery  and  instituted  divorce  proceedings  against  one 
another,  is  relevant  aa  affecting  the  question  of  damages,  Annarina 
V.  Boland  (1980)  136  Md.  365,  111  Atl.  84. 

b.  Queattonabte  charaeter  or  condwet  of  wit*. 

In  assessing  damages  against  a  corespondent  the  jury  is  to  consider 
what  was  the  value  .of  the  wife  of  whom  the  petitioner  has  been  de- 
prived. Cowing  v.  Cowing  (1863)  33  L.  J.  Prob.  N.  S.  14ft ;  ForsUr 
T.  Forster  (1862)  33  L.  J.  Prob.  N,  8.  150,  note;  James  v.  Bidding- 
Ion  (18;i4)  G  Car.  &  P.  589. 

A  wife  who  passes  herself  off  aa  a  single  woman  may  well  be  deemed 
valueless.  Bdttehworth  v.  Buttekwoktii  (reported  herewith) 
ante,  352;  Watson  v,  Watson  (1905)  21  Times  L.  It.  330. 

And  where,  a  wife  walks  the  streets,  and  is  not  virtuous,  the  hus- 
band is  entitled  only  to  damages  commensurate  with  the  loss  of  such 
a  woman.    Darbishire  v.  Darbishire  (1890)  62  L.  T.  N.  S.  664. 

And  the  wife's  character  for  chastity  before  marriage  may  be  shown 
in  mitigation  of  damages  in  an  action  of  crim.  con.  Sanborn  v.  Neil- 
son  (1825)  4N.  H.501. 

And  this  is  true  although  the  husband  was  ignorant  of  her  miscon- 
Kluct.    Buby  T.  Lawson  (1918)  182  Iowa,  1156,  166  N.  W.  481. 

And  as  affecting  the  damages  in  an  action  for  crim.  con.  it  may  be 
shown  whether  the  wife  waa  sought  by  lier  paramour,  and  importuned 
by  him,  or  whether  she  sought  him,  or  threw  herself  in  hia  way. 
Ferffiixon  v.  Smethers  (1880)  70  Ind.  519,  36  Am.  Hep.  186. 

And  in  Comyn  v.  Gojnya  (1860)  32  L,  J.  Prob.  N.  S.  310,  it  was 
held  that  the  jury  in  fixing  damages  should  take  into  consideration 
■whether  the  wife  surrendered  herself  readily  to  the  corespondent. 

It  has  Iwen  held  that  the  fact  that  the  defendant  in  an  action  for 
crim.  con.  did  not  know  that  the  woman  with  whom  he  had  inter- 
course was  married  may  go  in  mitigation  of  damages.  Darbishife  t, 
Parbishii-d  (1890)  62  L.  T.  N.  S.  664;  Lord  v.  Lord,  L.  R.  [1900] 
Prob.  297,  69  L.  J.  Prob.  N.  S.  54;  rrnables-v.  Venahlei  (1916)  114 
L.  T.  N.  S.  566,^3  Times  L.  R.  330. 
19  B.  R.  O. 
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And  in  Watson  v.  Watson  (1905)  81  Times  L.  E.  320,  where  there 
nns  no  evidence  thftt  the  defendant  knew  that  the  plaintil!'s  wife  ^"as 
a  married  woman,  and  she  held  herself  out  to  commit  adulter):  as  it  - 
Hhe  were  not,  it  was  hold  tJiat  the  damages,  if  any,  should  be  reduced 
to  next  to  nothing,  because  she  was  not  a  woman  whose  loss  would 
matter  to  her  husband. 

Evidence  of  misconduct  on  the  part  of  the  wife,  in  consequence  of 
which  a  decree  of  divorce  previously  granted  to  lier  was  annuUoil.  Js 
admiefiible  in  mitigation  of  damages,  in  an  action  by  her  for  the 
alienation  of  her  husband's  affections.  Annanna  v.  Boland  (19i!0) 
136  Md.  365,  111  Atl.  84. 

'  It  has  been  held  that  where  tlie  defendant,  in  an  action  for  crim. 
pon.,  induced  the  plaintiff  to  marry  his  wife  by  representing  her  to  bj 
vii-tiious,  lie  cannot  shoi^'  in  raitigation  of  damages  that  before  her 
marriage  she  had  intercourse  with  Irim.  Slumm  v.  Hummel  (1814) 
39  Iowa,  478. 

iji  .s'mrtA  V.  Ilockenhernj  (190(i)  146  Mich.  7,  117.  Am.  St.  Hep. 
(il5,  109  K.  W.  23,  10  Ann.  Cas.  60,  evidence  in  an  action  of  crim. 
top.  that  the  plaintiff's  wife  saw  the  attorney  employed  by  defendant 
before  he  did,  and  that  alleged  acts  of  intercourse  were  brought  about 
by  her  under  circumstances  indicating  that  discovery  was  expecteil, 
was  held  competent  as  bearing  on  her  character,  and  thus  affecting 
the  (.tiici^tion  of  damages. 

In  Evans  v.  Evans,  L.  R.  [1899]  Prob.  195,  68  L.  J.  I'rob.  N.  S.  70, 
81  L.  T.  N.  S.  60,  where  it  appeared  that  for  over  a  year  the  core- 
spondent, wlio  was  the  solicitor  of  plaintifTa  wife,  had  committed 
adultery  with  her,  it  was  held  that  the  plaintiff  was  entitled  to  com- 
pensatory damages,  although  because  of  his  wife's  violent  conduct  to- 
ward him  he  had  separated  from  her,  the  court  holding  that  the  jury, 
in  fixing  damages,  should  take  into  consideration  that  because  of  the 
adultery,  a  reconciliation  between  the  parties  had  become  imjmssible. 

In  Wolf  V.  Franle  (1900)  92  Md.  138.  52  L.H.A.  102,  48  Atl.  13-J, 
it  was  held  that  the  fact  that  the  plaintiff,  in  an  action  for  enticing  a 
husband  from  his  wife,  and  depriving  her  of  his  society,  had  illicit  re- 
lations with  another  man,  and  that  her  husband  had  knowledge 
thereof,  was  proper  to  consider  in  mitigation  of  damages. 

c.  OuesNonobre  character  «r  eofi<I««t  of  h.u»hand. 

In  an  action  of  crim.  con.  the  plaintiff's  illicit  intercourse  with  a 
woman  other  than  his  wife,  after  marriage  and  before  trial,  is  admis- 
sible in  mitigation  of  damages.  Phelps  v,  Bergevs  (1913)  92  Xeb. 
H.M.  139  N.  W.  632 ;  Sat^orn  v.  jYeWscit  (1895)  4  X.  H.  .'301 ;  Silver- 
DuH  V,  n'culfrman  (1882)  11  Lueerae  Legal  Reg,  5;  Shatluvk  v. 
Ilummmd  (1874)  46  Vt.  466,  14  Am.  Rep.  631;  BiTTKnwoitTii  v. 
ItrTTKnwoiiTU  (re|)orted  herewith)  anit,  352. 
■|»  B.  H.  C.  ■■If 
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Ami  in  Alien  r.  Setecker  (1907)  55  Miee.  366,  105  N".  Y.  «up|.. 
416,  ia  an  action  for  debauching  plaintiffs  wife  and  alienating  her 
alfoetions  it  was  held  that  the  defendant  might  ^ov  misconduct  by 
the  plaintiff,  and  hiB  lack  of  love  for  and  miatreatment  of  hia  wife. 

And  in  Browning  v.  Jones  (1873)  53  lU.  App.  5S7,  an  action  for 
crim.  con.  and  desertion,  it  was  held  that  adulteries,  after  marriage 
and  before  trial,  on  the  part  of  the  liuHl>and,  together  with  any  groBs 
immoralities  and  avowal  of  profiigate  principles,  and  loss  of  affection 
on  tlie  jtart  of  the  wife,  were  competent  in  mitigMion  of  damages. 

And  in  an  action  for  alienation  of  a  wife's  affections  it  has  been 
held  that  a  decree  of  divorce,  obtained  by  her,  mipht  be  eonaidered 
in  mitigation  of  damages.  Prettyman  v.  Williamson  (1898)  1  Pcnn. 
(Del.)  224,  39  Atl.  731 ;  JfciVftmaw  v.(3/c^/ii«/er  (1911)  150  Iowa, 
«43,  34  L.R.A.(N.S.)  43S,  130  S.  W.  26,  Ann.  Cas.  1918D,  4(>3. 

And  in  Phillips  v.  Thomas  (1912)  70  Wash.  533,  42  L.R.A.(\.S.) 
582, 127  Pac.  97,  Ann.  Cas.  1914B,  800,  it  was  hold  that  the  fact  that 
the  plaintiff  in  an  action  for  alienation  of  her  hiraband'a  affections  had 
been  living  separate  from  him,  and  that  he  had  paid  such  attention  to 
other  women  as  to  indicate  Uttle  affection  for  her,  might  be  con- 
eidered  in  mitigation  of  damages. 

And  in  an  action  for  alienation  of  a  husband's  affections  it  was 
held  that  the  defendant  might  eliow  that  lie  had  had  improper  rela- 
tions with  other  women  than  the  defendant  during  the  same  period 
ahe  was  Oharged  with  improper  relations  (Annai-ma  v.  Bolaiid 
(1920)  13ft  Md.  365,  111  Atl.  84);  and  this  whetlier  or  not  *he 
plaintiff  had  knowledge  of  the  fact.  Angell  v.  Reynolds  (1904)  2G 
E.  I.  160,  106  Am.  St.  Bep.  707,  58  Atl.  625. 

And  in  an  action  for  crim.  con.  the  husband's  ill  treatment  of  his 

wife  may  be  shoivn  in  mitigation  of  damages.    Cross  v.  Grant  (1883) 

,  62  N.  H.  675, 13  Am.  St.  Eep.  Si)7 ;  McAlpin  v.  Baird  (1918)  40  «. 

D.  180,  166  N.  W.  639;  Jeimess  v.  Simpson  (1910)  84  Vt.  127,  78 

Atl.  886. 

It  has  been  held  that,  although  the  actual  relationg  that  existed  be- 
tween husband  and  wife  may  be  ahowir,  yet  the  defendant,  in  an  action 
for  alienation  of  a  wife's  affectiouK,  cannot  show  in  mitigation  of 
damages  an  act  of  adultery  on  the  part  of  the  plaintiff  which  had  been 
<^ndoned  by  bis  wife.  Sheffield  v.  BeckiriUi  (1916)  90  Conn.  93,  96 
Atl.  316. 

<f.  Himftffn<f'«  failure  to  protect  wife. 

It  is  held  that  negligence,  or  inattention  to  his  wife's  conduct  vith 
defendant,  by  the  plaintiff  in  an  actiun  for  crinl.  con.,  may  be  shown 
in  mitigation  of  damages.  Siloernaii  v.  Wetterman  (1832)  11 
Luzerne  Legal  Reg.  b;Duberlf>j  v.  Gunning  (1792)  4  T.  K.  652,100 
10  B.  R.  C. 
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Eng.  Reprint,  1226;  Comyn  v.  Cofnyn  (1860)  32  L.  J.  Prob.  N.  S. 
210. 

And  where  it  appeared  that  the  wife  of  plaintiff  in  an  action  for 
crim.  con.  was  an  actress,  and  that  the  parties  were  married  secretly, 
and  that  she  continued  to  perform  nnder  her  maiden  name,  it  was 
licld  that  the  jury,  in  assessing  damages,  might  consider  how  far  the 
plaintiff  interfered  to  protect  his  wife  from  the  temptations  to  wliich 
she  was  exposed,  and  whetlier  the  defendant  knew  that  she  was 
married.    Colcraft  v.  Harborough  (1831)  4  Car.  &  P.  499. 

And  in  Bunnell  v.  Greathead  (186?)  49  Barb.  106,  where  the  plain- 
tiff in  an  action  for  crim.  con.  saw  the  defendant  and  his  wife  having 
criminal  intercourse  and  did  not  interfere  to  prevent  it,  it  was  held 
that  he  was  only  entitled  to  ^he  actual  pecuniary  damage  which  he 
Buffered,  and  the  court  stated  that  no  proof  of  sudi  damage  was  given 
and  accordingly  set  aside  a  substantial  verdict, 

«.  BeconclHathm  of  parties. 

In  an  action  of  crim.  con.  the  lack  of  consortium  is  an  element  on 
which  damages  arc  estimated,  and  when  this  does  not  appear,  or  there 
appears  to  have  been  a  reconciliation,  and  only  a  partial  breaking  up 
of  the  home,  or  partial  destruofion  of  the- marital  alTection,  or  rela- 
tion, these  elements  are  properly  considered  in  mitigation  of  damages. 
Kehling  v.  Bi-aimrd  (1914)  38  Nev.  16,  144  Pac.  167,  Ann.  Cas. 
]91?0,  65G. 

And  in  Smiih  v.  HocUnherry  (1906)  146  Mich.  7,  117  Am.  St. 
.Rep.  C15,  109  N.  W.  23,  10  Ann.  Cas.  60,  it  was  held  that  the  fact 
that  the  husband  continned  to  live  and  cohabit  with  his  wife  after  her 
crim.  con.  with  defendant  was  a  circumstance  to  be  considered  in 
mitigation  of  damages. 

HI.  Time  for  vhleh  damaoeo  reeoverahle. 

Tn  an  action  for  alienation  of  a  wife's  affections  and  crim.  con.  the 
plaintiff  is  entitled  to  damages  measured  by  the  permanent  loss  of 
cori«)rtiiim,  and  not  measured  bv  such  loss  to  the  date  of  the  action. 
Jentiess  V.  Himpton.  (1911)  84  Vt.  127,  78  Atl.  886. 

And  recovery  may  be  had  by  a  wife  in  an  action  for  alienation  of 
her  husband's  affections  subsequent  to  her  bringing  an  action  for 
Reparation,  where  she  did  not  pra^ecute  such  action  because  of  her 
desire  to  live  separate,  but  becau^  she  was  unable  to  learn  of  hia 
wliereaboutB.  Wilson  v.  CovHfr  (1898)  29  App.  Div.  85,  51  N.  T. 
Supp.  804. 

It  has  been  held  that  in  an  action  by  a  wife  for  alienation  of  her 
Imsband's  affections,  damages  are  recoverable  not  merely  for  the 
pcriofl  elapsing  between  the  date  of  separation  to  the  date  of  a  di- 
ift  B.  R.  r. 
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vorce  obtained  by  her,  but  from  such  separation  until  the  date  of  the 
husband's  death,  time  not  being  of  the  eeeence  of  the  plaintiS'e  right 
to  recover,  such  right  reeting  upon  the  wrong  done  her  by  the  defend- 
ant.   Holliaghauaen  v.  Aide  (1921)  —  Mo.  — ,  283  S.  W'.  3y. 

But  whore,  prior  to  t!>e  trial  of  an  action  for  alienation,  the  mar- 
riage between  plaintiff  and  her  hoaband  has  been  annulled,  damages 
arc  confined  to  those  sustained  between  the  time  of  the  alienation,  and 
the  decree  of  annulment.  Wolf  t.  Wolf  (1920)  111  Misc.  391,  181 
N.  Y.  Supp.  368,  reversed  on  other  grounda  in  (1920)  194  App.  Div. 
33, 185  N.  Y.  Supp.  37. 

In  Wilion  y.  Webstet  (1835)  7  Car.  &  P.  198,  where  it  appeared 
in  an  action  of  crim.  con.  that  the  plaintiff  did  not  learn  of  his  wife's 
adulter;  until  Bhe  was  on  her  deathbed,  and  that  he  treated  her  kindly 
until  her  death  twenty  days  later,  it  was  held  that  ho  was  entitled  to 
damages  for  the  eltock  given  hie  feelings,  and  the  loss  of  the  society  of 
his  wife  down  to  the  time  of  her  death. 

In  an  action  against  a  husband's  mother  for  'alienation  of  aifections 
it  has  been  held  not  permigsible  to  give  damages  for  insults  by  the 
mother  before  the  attempt  at  the  alienation  began.  Smith  v.  Smith 
(1918)  192  Mich.  566,  159  N.  W.  349. 

The  fact  that  illicit  intercourse  went  on  long  after  tlie  corespond- 
ent knew  that  the  wnman  was  married,  and  after  she  had  confessed 
-that  she  had  committed  adultery,  may  be  connidercd  in  fixing  the 
amoimt  of,  damages.  Bume  v,  Burne,  L.  It.  [1920]  Prob,  17,  89  L. 
J.  Prob.  N.  S.  18, 132  L.  T.  N.  S.  224,  [1919]  W.  N.  323,  64  Sol.  Jo. 
132. 

And  in  Long  t.  Boae  (1894)  106  Ala.  570, 17  So.  716.  it  was  held 
that  continued  defilement  of  plaintiff's  wife  after  she  had  rejoined 
her  hueband  was  an  element  to  be  considered  by  the  jury  in  assessing 
damages. 

IV.  Compenaatery  or  punitive  damagct. 


a.  aeneraUn. 

In  actions  for  alienation  of  the  affections  of  a  spouse  it  is  held  by 
the  weight  of  authority  that  where  the  act  was  done  with  malice  ex- 
emplary damages  are  recoverable,  and  that  tlie  plaintiff  is  not  limited 
to  compensatory  damages. 

United  State8.— TVa/</ron  v,  Waldron  (1890)  4.5  Ted.  315,  re- 
versed on  other  grounds  in  (1695)  156  V.  S.  361,  39  L.  ed.  453,  15 
Sup.  Ct.  Rep.  383. 

Uei-awahb.— //Mpio*  y.  Underwood  (1912)  3  Boyce  (Del.)  619, 
86  Atl.  965;  Bash  v.Prait  (1920)  —  Del.  — ,  111  Atl.  225. 

Illinois.— 7'oyior  v.  Wilcox  (1914)  188  III.  App.  18;  Mtkelman 
10  B.  R.  C. 
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T.  Ran-alt   (1931)  398  111.  192,  16  A.L.B.  1311,  131  N.  E.  676; 
Gregg  v.  Chregg  (1905)  37  Ind.  App.  810,  75  N.  E.  674. 

KAysAB.— A'mws  v.  IVevins  (1904)  68  Kan.  410,  75  Pac.  49g; 
White  T.  White  (1907)  76  Kan.  83,  90  Pac.  1087. 

Kentccky.— 5co«  V.  O'Brwn  (1908)  129  Ky.  1, 16  L.R.A.(N.S.) 
742,  130  Am.  St.  Rep.  419, 110  S.  W.  260. 

UAiSE.—Jowett  V.  Wallace  (1917)  113  Me.  389,  92  Atl.  321, 
Ann.  Cas.  1917A,  754. 

Mahylasd.— rCflHia  v.  Uerrifveatker  (J904)  98  Me.  361, 103  Am. 
St.  Rep.  404,  57  .\t!.  201. 

Minnesota. — Spangenberg  t.  Christian  (1928)  —  Minn.  — ,  186 
N.  W.  700. 

Uiseovm.— Nichols  v.  Nichols  (1898)  147  Mo.  387,  48  S.  W.  947 ; 
Hartpence  v.  Sogers  (1898)  143  Mo.  623,  45  S.  W.  650;  Leavell  y. 
Leavell  (1905)  114  Mo.  App.  24.  89  S.  W.  55;  De  Ford  v.  Johmon 
(1915)  —  Mo.  — ,  177  S.  W.  577;  lintlerfield  v.  Ennia  (1916)  193   . 
Mo.  App.  638,  186  S.  W.  1173. 

And  oscmpiary  damages  have  also  been  held  recoverable  in  actions 
for  alienutionof  a  wife's  affectione  and  for  debauching  her.  Woldaon 
V.  Larson  (1908)  90  C.  C.  A.  422,  164  Fed.  548;  Johnson  v.  Allen 
(1888)  100  N.  0.  131,  5  S.  E,  666;  PoH-ell  v.  Strickland  (1913)  16;i 
N.  C.  393,  79  a.  E.  872,  Ann.  Cas.  1915B,  709;  Corneliva  ?.  Hambay 
(1892)  150  Pa.  359,  25  Atl.  615. 

And  in  actions  for  criminal  converration  punitive  damages  are  also 
generally  recoverable.  Peters  v.  Lake  (1872)'66  111.  206,  16  Am. 
Rep.  593 ;  Browning  v.  Jones  (1893)  52  111.  App.  597 ;  Wales  v.  Miner 
(1883)  89  Ind.  118;  Mills  v.  Tatjlor  (1900)  85  Mo.  App.  Ill;  Cor- 
nelius T.  Hambay  (1892)  150  Pa.  359,  24  Atl.  515 ;  Malkeis  v.  Hazel 
(1894)  164  Pa.  580,  30  Atl.  434;  Joseph  t.  Naylor  (1917)  367  Pa. 
561, 101  Atl.  846. 

And  ]iunitive  damages  may  likewise  be  assessed  in  an  action  for 
unlawfully  persiiadin)?  plaJiitifPe  wife  td  Tcfuse  tb  h^ve  intercourse 
with  him.    riour  v.  Jarvis  (1904)  99  Me.  161,  58  At!.  774. 

In  Cottle  V.  Johnson  (1920)  179  ^.  C.  426,  102  8.  E.  769,  it  was 
held  incumbent  on  the  plaintiff  in  an  action  for  alienation  of  the 
affections  of  his  wife  to  show  circumstances  of  npigravation  or  malice 
in  addition  to  the  nwlire  implied  by  law,  in  order  to  justify  the 
awarding  of  punitive  damages. 

In  While  V.  White  (1909)  140  Wis.  538.  133  Am.  St.  Rep.  1100, 
122  X.  W.  1051,  which  was  an  action  against  the  parents  of  plain- 
tiff's husband  for  alienaiion  of  his  affections,  punitive  damages  were 
held  properly  allowed,  although  one  of  the  defendants  was  without 
property,  and  the  other  was  possessed  of  considerable  means. 

In  England,  in  the  earlier  actions  for  crimiual  conversation  and 
alienation  of  affections,  as  well  ae  in  oases  of  similar  claims  arising 

10  B.  It.  C. 
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antler  the  Matrimnnial  Causes  Act,  it  is  held  that  the  damages  Te- 
coverable  are  merely  com  pens  a  ton-,  nnd  that  punitive  damages  can- 
not be  had.  James-v.Biddittgton  {183i)  6  Car.  &T.  5&9;  Wilton  r. 
Webster  (1835)  ?  Car.  &  P.  198;  Keyse  v.  Keyae  (1886)  L.  R.  11 
Prob.  D.  100,  35  L.  J.  Prob.  N.  S.  5i,  34  Week.  Hep.  791,  8  Eng. 
Rul.  Cas.  360;  Evans  v.  Evans,  L.  E.  [1899]  Prob.  IDS,  68  L.  J. 
Prob.  S.  S.  70,  81  L.  T.  N.  S.  60;  Darbishire  v.  Darbiahire  (1890) 
62  L.  T.  N.  S.  664;  Bottekwohth  y.  Bdtterworth  (reported  here- 
with) ante,  353. 

And  in  some  of  tho  American  cases  it  has  been  held  that  compen- 
Mtory  damages,  and  not  exemplary  damages,  are  recoverable  in  ac- 
tions for  alienation  of  affections.  French  v.  Deane  (1894)  19  Colo. 
504,  24  L.R.A.  387,  36  Pac.  G09;  PhifHps  v.  Thomas  (1912)  70 
Wash.  533,  42  L.R.A.(N.S.)  B83,  127  Pac.  97,  Ann.  Caa.  1914B, 
800. 

b.  UnOer  atatutet. 

The  allowance  of  punitive  damages  in  crim.  con.  and  alienation  of 
affection  cases  is  regulated  by  statute  in  some  jurisdictions. 

Thus  it  has  been  held  that  a  recovery  of  punitive  damages  may  be 
liad  in  an  action  for  alienation  under  a  statute  authorizing  such 
damages,  where  the  defendant  has  been  guilty  of  malice,  as  malite 
may  be  implied  in  such  a  ease.  MoeUeur_  v.  MoeJIeur  (1918)  55 
Mont.  30,  173  Pac.  419. 

And  in  WUIiams  v.  Williams  (1894)  20  Colo.  51,  37  Pac.  614, 
where  the  action  for  ahenation  of  affections  of  a  husband  arose  after 
the  enactment  of  Sess,  Laws  1889,  p.  64,  restoring  exemplary  dam- 
ages, the  injury  was  held  a  wrong  done  to  the  person,  aiid  exemplary 
damages  were  Iield  recoverable. 

Id  Lindhlom  v.  Sonstelie  (1901)  10  N.  D.  140,  86  N.  W.  357, 
where  a  statute  authorized  the  assessing  of  exemplary  damages  in 
case.tha  defendant  had  been  guilty  of  oppression,  fraud/  or  malice, 
actual  or  presumed,  an  iu^truction,  in  an  action  for  maliciously 
alienating  the  wife's  alTections,  was  held  erroneous,  where  it  told  the 
jury  that  they  might  add  such  en  amount  for  exemplary  damages  as 
they  saw  fit,  since  they  should  have  been  told  that  exemplary  dam- 
ages could  be  allowed  only  when  fraud  or  malice  cxiKted,  and  that 
the  amount  of  such  damages  should  be  assessed  after  weighing  nil 
of  the  evidence,  both  incriminatory  and  mitigatory. 

F.  Amount  of  dawuige*. 

It  18  a  general  rule  that  courts  will  not  interfere  with  tlie  finding 
of  a  jury  in  actions  for  crim,  con.  or  alienation  of  affections  unlesa 
the  Tcrdict  shows  passion  or  prejudice,  since  there  is  no  method  of 
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detenu  in  jng  exactly  tlte  proper  amount  of  pecuniary  com]K!n!>atioiu 
Puth  V.  Zimbleimn  (18?C)  !tl)  Iowa,  641,  68  X.  W.  895;  Dormaii  v. 
i^ebree  (18!)»)  21  Ky.  L.  Hep.  6;H,  53  S.  W.  809;  H'en(icor(/i  v. 
(lerrish  (l»aa)  —  Me.  — ,  116  Atl.  416;  Love  v.  Love  (l»0;t>  98 
Mo.  App.  5Q-i,  73  S.  \V.  255;  McKim  v.  ii«>ic-  (1919)  56  Mont, 
aao,  J8o  Pae.  153. 

In  Upangenberg  v.  Christian  (1982)  —  Minn.  —,  186  X.  W.  700, 
it  is  said  that  "the  amount  of  the  damagcR  in  actions  of  this  nature 
canuot  he  moaflured  by  nuy  set  standard.    It  must  rest  largely  in  tlic 
'  Bound  common  aeose  of  the  jury." 

And  it  lias  been  held  that  as  there  is  no  definite  rule  to  go  by  in 
arriving  at  tlie  measure  of  damages  in  an  action  of  crim.  con.  tlic 
court  will  not  set  aside  a  verdict  on  the  ground  that  it  ie  excessire, 
even  tliougli  Ihey  think  it  much  larger  tlian  should  have  been  givctn. 
Duherlfy  v.  Gntitiing  (1793)  4  T.  R.  652,  100  Eng.  Reprint,  1236. 

In  accord  with  this  policy  the  courts  in  the  following  cases  re- 
fused to  set  aside  as  excessive  the  following  verdicts : 

— $G00  in  an  action  by  a  husband  for  alienation  of  his  wife's 
affections  by  another  man,  Harringer  v.  Kfeiiitn  (1921)  —  Wash. 
— ,  201  Pac.  306 ; 

— $t,750  against  a  husband's  sisters  for  alienating  his  affections, 
where  it  appeareil  that  thev  itphraided  the  husband  for  nini-ryiug, 
induced  him  to  leave  the  state,  and  wore  guilty  of  undvilized  con- 
duct toward  plaintiff,  for  the  purpi>sc  of  humiliating  her,  and  took 
posrtession  of  the  husband's  property,  WUsoii  v.  Coulter  (1898)  29 
App.  Div.  Sn,  51  X.  Y.  Supp.  804; 

— $2,000  against  the  parents  of  plaintiff's  husband  for  alienating 
his  affections,  WhUe  v.  White  (1907)  101  Minn.  451, 112  S.  W.  637; 

— $3,000  in  an  action  for  alienation  of  a  hnsband's  affections, 
where  it  api)eared  that  the  husband  got  plaintiff  with  child  before 
marriage,  married  her  after  baatardy  proceedings  «'ere  brought,  and 
bv  reason  o[  defendant's  solicitations  caused  her  to  leave  homo, 
flan-en  v-  Unnry  (1906)  75  Xeb.  557,  106  X.  W.  660 ; 

—$3,000  in  an  action  for  alienation  of  a  husband'c  affections  by  his 
mother,  where  tlie  plaintiff  was  deprived  of  her  hufband,  hif  society, 
and  9ui>port,  and  the  support  of  her  child,  IHeOrich  v.  Sirifl  (1911) 
178  Mich.  5SI3,  146N.  W.  170; 

— $4,208  in  an  action  for  alienating  the  affections  of,  and  for  crim- 
inal conversation  with,  plaintiff's  husband,  Valentine  v.  I'ollal,- 
(1920)  95  Conn.  55C.  Ill  Atl.  869; 

— ■$4,7.">0  in  an  action  against  a  husband's  parents  for  alienating 
his  affections,  Melrker  v.  Helcher  (1918)  103  Neb.  790,  4  A.L.li. 
493,  169  N.  W.  720; 

— $5,000  in  an  action  against  the  parent  of  plaintiff's  husband 
fur  alieuatiou  of  affections,  there  being  nothing  shown  to  JKstify  de- 
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fendant^B  conduct  in  separating  ttie  parties,  Nichols  v.  Nichols 
(1898)  147  Mo.  387,  48  S.  W.  947; 

— $5,000  in  an  action  against  the  huabaad's  laother  &r  alienation 
of  affections,  vhere  it  appeared  that  her  cmduct  was  a  studied  and 
a  deliberate  attempt  to  belittle  plaintiff,  and  brin^r  about  a  separation,  ~ 
Klein  v.  Klein  (1907)  31  Ky.  L.  Eep.  38,  lOi  S.  W.  383; 

— $7,500  in  an  action  by  an  eighteen-year-old  girl  against  her  Ims- 
band's  parents  for  alienation  of  his  atfections,  Cochran  v.  Cochran 
(1908)  127  App.  Div.  319,  111  N.  Y.  Snpp.  588,  reversed  on  other 
grounds  in  (1909)  196  N.  Y.  86,  24  LJt.A.(N.S.)  160,  89  N.  E. 
470,  17  Aun.  Caa.  783; 

— $7,888.33  in  an  action  for  criminal  conversation  and  alienation 
of  affections  of  plaintiffs  wife,  WenliDortk  *.  Qerrish  (1933)  —  Me. 
— ,  116  Atl.  416; 

— $13,500  in  action  against  jdaintiff's  husband's  mother  for 
alienation,  there  being  testimony  that  the  defendant  induced  her  son 
to  transfer  to  her  stocks  and  bonds  valued  at  $25,000,  Williams  t. 
Williums  (1894)  80  Colo,  fil,  37  Pac.  614; 

— $15,000  against  the  .  husband's .  parents  for  alienating  bis 
affections,  where  it  appeared  that  they  wilfully  and  deliberately  con- 
spired to  separate  the  husband  and  wife,  Lockwood  t.  Lockwood 
(1897)  67  Minn.  476,  70  N.  W.  784; 

—$15,000  in  an  action  for  alienation  of  a  husband's  affection^) 
against  his  father  and  mother,  where  they  consented  to  the  son's 
marriage,  with  the  intention  of  censing  the  son  to  leave  the  plain- 
tiff immediately  following  the  marriage,  and,  although  plaintiff  and 
her  husband  loved  each  other,  deliberately  caused  a  separation, 
li/en  V.  Lyen  (1917)  98  Wash.  498,  1G7  Pac.  lll.l; 

—$10,000  compensatory  damages,  and  $5,000  punitive  damages, 
in  an  action  by  a  common-law  wife  against  her  husband's  sister  and 
the  sister's  husband,  for  alienating  her  husliaiid's  affeotions  aud 
thereafter  preventing  a  reconciliation  desired  by  the  parties,  al- 
though it  appeared  that,  during  the  pendency  o£  divorce  procroiliiig.s 
instituted  by  the  plaintiff,  she  entered  info  a  written  contract  witli 
her  husband  by  virtue  of  which  her  right  to  alimony  and  all  her 
rights  as  his  wife  in  his  estate  were  fully  adjusted  and  settled  for 
the  sum  of  $7,500,  HoUinghttrnfin  v.  Aide  (1921)  —  Mo.  — ,  ^AA 
S.  W.  39; 

— $1,500  in  an  action  for  alienation  of  a  wife's  affections  by  a 
stranger,  Korhy  v.  Chesser  (1906)  98  Minn.  609,  108  N.  W.  520;  ■ 

— $3,000  in  action  against  a  neighbor  for  alienation  of  wife's  affec- 
tions and  crim.  con.,  Sullivan  v.  Vali^iueiU  (1919)  66  Colo.  170, 
180  Pac.  91 ; 

— $3,500  in  an  action  for  alienation  of  a  wife's  affections,  Jowetl  v. 
Wallace  (1914)  112  Me.  389,' 93  Atl.  321,  Ann.  Gaa.  1917A,  754; 
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— )f3,5lK)  in  an  action  for  ali^mition  of  a  husbaiid's  affecticaie,  Stan- 
ley V.  Slanleff  (1903)  ;i2  Wasli.  4«9,  73  Pac.  596; 

— ipijSOO  for  olieoatiD^  the  husband's  affectione,  where  it  appeared 
tliat  he  was  reasonably  attentive  to  hi&  wife  and  supported  hie  family 
i?omfortably  while  the  parties  lived  together,  TUHnghast  v.  Sawyer 
(1907)  -—  R.  I.  — ,  m  Atl.  478; 

— $fi,000  in  an  action  for  alienation  of  the  affeotion  of  plaintiff's 
wife,  where  the  transaction  was  for  aii  immoral  purpose,  and  there 
was  evidence  pointing  to  the  probabihty  that  the  purpose  had  been 
acconiplished,  Keuwortky  y.  Richmond  (1917)  9fi  Wash.  107,  16^ 
Pac.  924 ; 

— $5,a50  for  alienation  of  a.  wife's  ftfleetions,  where  the  defendant, 
a  man  of  means,  deliberateJy  set  ont  to  talce  the  plaintiff's  wife  away 
from  him,  and  up  to  that  time  she  had  been  affectionate  and  above 
suspicion.  UaHpenee  v.  Rogers  {]898)  143  Mo.  623,  45  S.  W.  650; 

— $7,410  in  an  action  for  alienation  of  a  wife's  affections,  where  the 
husband  and  wife  had  lived  happily  for  twelve  yeara  before  defendant 
apiiearec],  and  they  had  several  diildren,  and  the  wife  was  a  hard- 
working and  businesslike  woman,  De  Ford  v.  Johtison  (1915)  — 
Mo.  — .  177  S.  W.  577; 

— $15,000  in  an  action  for  seduction  and  alienation  of  the  wife's 
nffections,  where  it  appeared  that  the  wife  was  a  school-teacher,  that 
the  plaintiff  was  a  lawyer  and  had  been  elected  prosecuting;  attor- 
ney, and  that  the  relations  lietween  husband  and  wife  were  cordial 
and  affectionate,' prior  to  defendant's  •interference,  Spcch  v.  Orai/ 
(1896)  14  Wash.  589,  45  Pae.  143; 

— "151,000  damages  in  an  action  for  criminal  conversation  is  not  ex- 
rossivc,  although  the  wife  mav  have  been  easily  seduced,  Wales  v. 
Miner  (1883)  89  Jnd.  118; 

— $1,500  in  an  action  for  criminal  conversation  and  alienation -of 
.■ilfcctions,  although  it  a|>poared  that  the  husband  and  wife  did  not 
live  happily,  and  that  the  wife  was  not  entirely  above  suspicion, 
I'tiih  V.  Zimhieman  (1896)  99  Iowa,  641,  63  N.  W.  895; 

— ^$?,333.33  in  an  action  for  persuading  and  enticing  plaintiff* i^ 
wife  to  refuse  him  marital  interconrse,  the  wrong  to  plaintiff  being 
wilful  and  grievous,  Plaurd  v.  Jarvia  (1904)  99  Me.  161,  58  Atl. 
774; 

—$3,000  in  an  action  for  crim,  con..  Smith  v.  Meijers  (1897)  53 
\eb.  70,  71  X.  W.  1006; 

— $3,000  in  action  for  crim.  con.,  especially  where  the  defendant  at- 
tempted to  exculpate  himself  from  wrongdoing  by  an  affidavit  of  the 
wife,  for  which  he  hftd  paid  her  the  same  sum,  Schemer  v.  Robinson 
(1911)    159  Mo.  App.  529,  141  S.  W.  485; 

— S7,000  where  the  jury  must  have  fonnd  that  the  allcgatioD  of 
criminal  conversation  was  established,  and  the  imeontradicted  evi- 
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(Unee  showed  that  the  defendant  was  worth  $160,000,  Audibert  t. 
Mifhaud  {1980)  ~  Me.  — ,  111  Atl.  305; 

— $4,000  in  an  action  for  crim.  con,,  where  the  parties  had  appar- 
ently lifed  happily  before,  and  the  defendant  by  financial  induce- 
ments obtained  the  wife's  consent  to  yield  her  virtue,  Roberts  v. 
Jacobs  (1916)  37  S.  D.  S7,  15G  N".  W.  589. 

And  it  has  been  held  that  a  verdict  of  »10,000  in  an  action  for 
alienation  of  a  wife's  affections  is  not  excessive,  where  it  appeared 
that  the  plaintiff  was  a  yonn;;,  honest,  and  intelligent  business  man ; 
that  he  lived  happily  for  ten  years  with  his  wife,  who  was  young 
and  attractive;  and  that  the  defendant,  who  wag  wealthy,  used  his 
epare  time  in  alienating  plaintiff's  wife's  affections  white  plaintiff 
was  at  work.  Fuller  v.  Robinsoa  (1910)  230  Mo.  22, 130  S.  W.  34.'}, 
Ann.  Cas.  191gA,  938. 

And  in  an  action  againot  a  husband's  parents  for  alienation  of 
his  affections  a  verdict  for  $5,000  compensatory  and  $1,500  punitory 
damages  is  not  excessive,  where  it  appeared  that  they  iiad  wrongfully 
and  maliciously  .intermeddled  to  separate  the  parties.  Wkile  v. 
White  (1909)  140  Wis.  538,  IS.T  Am.  St.  Rep.  1100, 123  N.  W.  105K 

In  Fpangthberg  v.  Christian  (1922)  —  Minn.  — ,  186  N.  W:  700. 
the  court  refused  to  disturb  a  verdict  of  $7,500,  to  which  the  trial 
eonrt  had  induced  a  verdict  of  $10,000,  returned  by  the  jury  in  an 
action  by  a  hnsbaiid  for  alienation  of  his  wife's  affections  by  his- 
employer,  there  being  nothing  in  the  record  to  indicate  passion  or 
prejudice. 

And  in  Jones  v.  Jonex  (1917)  96  Wash.  172,  164  Pac.  757,  the 
court  refused  to  disturb  a  verdict  of  $12,500,  to  which  the  trial 
■  court  had  reduced  a  verdict  of  $25,000  returned  by  the  jury  in  an  ac- 
tion against  plaintiff's  father-in-law  for  alienating  her  husband's 
affections;  it  appearing  that  he  had  consented  to  his  son's  marriage 
to  avoid  a  criminal  prosecution  against  him,  and  with  the  ultimate 
idea  of  securing  a  divorce  of  the  parties,  and  that  he  was  the  acti»e 
agency  in  keeping  the  son  away  from  liis  wife. 

And  a  verdict  for  $7,250  was  affirmed  in  Warnock  v.  Moore 
(1914)  91  Kan.  263,  137  Pac.  959,  in  an  action  for  alienation  of  tlie 
wife's  affections,  where  it  a)>peared  that  the  defendant,  who  held  a 
mortgage  on  tbc  ])laintiff"ii  farm  and  tools,  came  to  live  with  the 
family,  alienated  the  wife's  affections,  eloped  with  her,  and  fore- 
closed the  mortgage  on  the  husband's  property. 

And  in  Brilea  v.  BH/m  (1916)  66  Ind.  App.  444,  112  N.  E.  4W, 
the  damages  in  an  action  for  alienation  of  the  husband's  affections 
were  held  not  excessive  where  the  jury  returned  a  verdict  of  $4,500 
and  a  remittitur  of  $600  was  ordered  by  the  trial  court. 

And  in  Noxon  v.  Remington  (1905)  78  Conn.  296,  61  Atl.  96.'J, 
where  the  jury  in  an  action  for  alienation  of  a  husband's  affections 
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returned  a  verdict  for  $3,7fiO,  and  tlie  trial  judge  ordered  plaintiff  to 
remit  $3,050,  tlie  balance,  $1,700,  was  held  not  excessive. 

In  Love  v.  Love  <1903)  98  Mo.  App.  .'■.62,  73  S.  W.  255,  the  dam- 
ages, the  amount  of  which  does  not  appear,  were  held  not  exceaeive 
in  an  action  for  alienation  of  a  husband's  alfcctions. 

Jn  the  following  oases,  however,  the  verdicts  were  held  to  show 
pan^ion  and  prejudice,  and  to  be  excessive : 

— $2,000  in  an  action  for  plaintiff's  husband,  where  he  did  not  pro- 
vide for  his  family,  and  the  plaintiff  stated  that  she  would  as  soon 
he  would  be  away  as  at  home.  Van  Olinda  v.  llaU  (1895)  88  Hud, 
462,34  N.  Y.  Supp.  777; 

—$4,875,  in  an  action  for  alienation  of  a  husband's  affections,  re- 
duced to  $2,000,  where  he  gave  the  wife  a  house,  which  was  the 
ouly  accumulation  of  the  parties,  and  it  appeared  that  he  drank  and 
that  he  readilv  siiccumbcd  to  defendant's  wiles,  Warren  v,  Graliam 
(1916)    174  Iowa,  162,  156  ¥,  W.  323; 

— $5,000  in  an  action  against  the  wife's  brotlier  for  alienation  of 
affections,  there  being  no  evidence  that  the  brother  ever  advised  his 
sister  to  leave  plaintiff,  and  it  appearing  that  the  wife  was  apparent^ 
ly  dissatisfied  with  plaiutifTs  financial  circnmstances,  liathl-e  v, 
krtm^in  (18!)9)  78  Minn.  272,  80  N.  W.  950; 

— $10,000  in  an  action  for  alienation  of  the  husband's  affection, 
where  the  wife  had  largely  lost  her  husband's  affections  before  the 
defendant  came  into  tlteir  lives,  and  the  wife  lost  nothing  ffnaocially, 
except  the  support  of  her  husband,  as  lie  had  no  moans  except  what 
he  earned  from  day  to  day,  Porter  v.  IleUliman  (1916)  176  Iowa, 
335,  154  N.  W.  503; 

— $16,666.67  in  an  action  for  alienation  of  a  wife's  affections, 
Phelps  V.  Bergers  (1913)  93  Neb.  851, 139  N.  W.  632.; 

— $30,000  against  the  mother  of  plaintiff's  husband  for  alienating 
his  affections,  where  the  testimony  showed  that  her  whole  property 
was  worth  only  about  $28,000,  Sirley  v.  Sivleij  (1909)  96  Miss. 
137,51  So.  457; 

— $3,500  in  an  action  for  crim.  eon.,  where  it  appeared  that  the 
plaintiff  had  voluntarily  abandoned  his  wife  a  long  time  before  de- 
feodant's  act,  and  had  never  contributed  to  her  support,  or  sought 
a  reconciliation  with  her,  Berney  v.  Adriance  (1913)  157  App.  Div, 
C28,  142  N.  Y.  Supp.  748; 

— $5,000  in  an  action  for  alienation  of  the  wife's  affections,  where 
there  was  evidence  that  the  plaintiff  had  connived  at  the  acts  of 
eexual  intercourse  between  his  wife  and  defendant,  and  that  her 
love  for  plaintiff  had  been  eradicated  by  reason  of  his  having  set  lier 
on  a  hot  stove.  Peek  v.  Trayior  (1896)  IT  Ky.  L.  Kep.  1312,  34  S. 
W.  705; 
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—$25,000  in  an  action  for  crim.  cod.,  JUcKim  t.  BeiseJc6r  (1919) 
5e  Mont.  330,  185  Pac.  330. 

And  s  verdict  for  $75,000,  which  was  jeduced  to  $50,000,  was 
held  excessive  in  Hendrkk  v.  Biggar  (1913)  151  App.  Div.  522,  136 
N.  Y.  Supp.  306,  an  action  for  alienation  of  a  hnsband's  affections  by 
an  actress,  and  &  ground  for  a  reversal,  unless  the  plaiatiff  consented 
to  reduce  the  damages  to  $30,000.  This  case  was  reversed  on  othev 
grounds  in  (1913)  209  N.  Y.  440, 103  N.  E.  763. 

And  a  verdict  for  $6,000  was  held  escessive  in  Alien  v.  Fonyike 
(1912)  160  JIo.  App.  262,  142  S.  W.  820,  in  an  action  for  alienation 
of  a  wife's  affection,  but.it.vas  held  tliat  the  verdict  might  stand  if  a 
remittitur  of  $2,000  was  filed. 

And  a  verdict  of  $7,000  in  an  action  against  plaintifPs  mother-in- 
law  for  alienating  her  huaband'a  affections  was  held  excessive,  and 
reduced  to  $2,000,  where  it  appeared  that  the  plaintiff's  health  had 
not  been  permanently  impaired,  and  that  her  husband,  instead  of  re- 
senting unfoundecl  insinuations  against  his  wife  by  his  mother, 
merely  went  and  cried,  and  then  abused  liis  wife.  Heuler  v.  Heisler 
(1910)  —  Iowa,  — ,  127  N.  W.  823. 

And  a  verdict  for  $35,000,  which  was  reduced  by  the  court  to 
$25,000,  for  alienation  of  tlie  affetrtions  of  a  man  fifty  years  old,  who 
had  been  living  separate  from  his  wife,  and  paying  sucli  attention 
to  other  women  as  to  indicate  little  affection  for  her,  was  held 
grossly  excMsive.  Phillips  v.  Thomas  (I91S)  70  Wash.  533,  43 
LJt.A.(N.S.)  582,  127  Pac.  97,  Ann.  Cas.  1914B,  800. 

And  in  Smith  v.  Smith  (1916)  193  JItch.  566,  159  X.  W.  349,  a 
verdict  of  $12,000  in  an  action  for  alienation  of  a  husband's  affec- 
tiona  by  the  mother  was  held  excessive,  and  a  remittitur  of  $6,000 
made,  it  beiug  apparent  that  the  jury  were  influenced  by  indigiutioK 
which  occurred  before  the  alienation. 

And  a  verdict  for  $3,000  in  an  action  for  alienation  of  a  husband's 
affections  by  his  fatherwas  held  bo  large,  in  Rice  v.  Rice  (1895)  104 
Mich.  371,  62  N.  W.  833,  that  it  could  not  be  said  that  the  jury  did 
not  allow  for  loss  of  support,  as  to  which  there  was  no  evidence. 

In  Lupfon  v.  Underwood  (1D12)  3  Boyce  (Del.)  619,  85  Atl.  965, 
a  verdict  of  $4,000  in  an  action  for  alienation  of  a  husband's  affec- 
tions was  alleged  to  be  excessive,  and  the  plaintiff  consented  to  a  re- 
duction of  tlie  verdict  to  $12,500. 

In  Bannister  v.  Thompson  (1914)  33  Ont.  L.  Hep.  34,  whore  re- 
covery was  sought  on  two  counts,  first,  for  enticing  away  plaintiff's 
wife,  and,  secondly,  for  alienating  her  affections,  and  the  jury  failed 
to  find  adultery,  it  was  held  that  the  verdict  of  $1,000  for  loss  of 
Jove,  services,  and  society  covered  all  the  damages  recoverable,  and 
set  aside  an  additional  finding  for  $500. 

In  Sheffield  v.  Bccl-u-ith  (1916)  90  Conn.  93,  96  Atl.  316,  a  ver- 
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diet  (if  !f]flO  in  an  action  for  alienation  of  affections,  in  whicK  it  ap- 
pears tliat  tlie  husband  was  totally  deprired  of  his  wife's  society  to 
the  date  of  trial,  vaa  held  inadequate,  and  a  reassessment  of  ^i,150, 
made  by  the  jury  after  they  reconsidered  their  verdict,  was  allowed 
to  stand. 

A  verdict  for  $400  in  an  action  for  crim.  con.  and  alienation  of  a 
wife's  affection  cannot  be  set  aside  ae  inadequate,  where  it  appears 
tliat  when  the  plaintiff  first  noticed  that  liis  wife  was  depressed  he 
stood  aloof,  and  himself  created  the  oppor(uMit\'  for  her  fall  bv  leav- 
ing her  alone.  Inderlied  v.  Bvilen  (inO)  80  N.  J.  L.  7,  77  Atl. 
469.  '  ■    ■  J.  T.  W. 
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SIBLEY  and  Another  (Plainiiffa),  Appelhtiia, 

and 

GROSVENOR  and  Another   (Defendanin),  Respondents, 

21  C.  L.  B.   (Austr.)   409. 

ON  APPEAL.  FROM  THE  SlPliEME  COURT  OP  VICTORIA, 

Safe  —  Minrepretentatlon  —  ReHciHfton. 

An  untrue  statemetit  made  by  the  agent  of  a  lessor  of  land  thnt  he 
Ih  Belling  the  land  on  behalf  of  mortga^'ccs,  and  for  tlut  reason  the 
price  asked  is  lower  than  it  would  otherivine  he,  is  such  a,  material 
mfsrepresentation  aa  to  entitle  one  who  has  purehaaed  the  iaad.  in 
reliance  thereon  to  reBCiaalon  with  consequential  relief  on  the  basia 
of  restitution  in  integrum. 

Sale   of   land  —  Reecianion  —  Repunmeilt   of   coiwWoroftoM  —  Cowippti- 
saHoH  for  improi-emetitJi. 

A  purchaser  of  land  who,  in  consequence  of  a  material  miireprcsen- 
tation,  is  entitled  to  rescind  tlie  contract,  Is  entitled  to  repayment,  with 
interest  of  the  purchase  money  already  paid,  together  with  the  amount 
expended  in  substantial  repairs  and  lasting  iniprovenienta  effected  on 
the  land  by  him  while  in  pos!<esAion,  from  whii'h  mnft  be  deducted  the 
value  of  the  use  and  o<'cupatioii  until  reHcisfion. 

Agent  — FalKe  reprenentaUouit  —  PcrHoval   Ilnbllltif  —  Damagea, 

An  agent  of  the  vendor  of  land  who,  with  knowledge  of  ita  untruth, 
haa  made  a  material  misrepresentation  eiitillinf;  one  who  has  pur- 
chased  in  reliance  thereon  to  rewind  upon  dincovering  it«  falsity,  ia 
liable  in  an  action  for  deceit  for  any  money  which  the  purchaser  hat 
paid  under  the  coutract  of  which  he  is  entitled  t«  reatitution,  and  also 
for  any  money  uflelessly  expended  in  reliance  upon  tlie  agent's  represen- 
tation, in  preparing  to  carry  on  business  on   the  land  purchased. 

(March  24,  1910.) 
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Appial  from  ihs  Supreme  Court  of  Victoria. 

In  nn  aetioQ  brought  in  the  Supreme  Court  by  John  SiHey 
and  Maxniilian  Georga  Neninan  against  Alfred  Ernest  Gr<»- 
vcnor  and  Aiihert  W.  Loughoan,  the  plaintiffs  allc^'d  that  on 
9th  December,  1914,  they  entered  into  a  contract  in  writing 
with  the  defendant  Longbnan,  by  hifl  agent  Grosvenor,  whereby 
the  plaintifTs  agreed  to  bny  and  the  defendant  Longhnan  to  sell 
482  acres  3  roods  and  35  perches  of  land  for  the  bqiu  of  2,060/, 
Is.  Sd.;  that  during  the  negotiations  for  the  sale  the  defendant 
Groflvenor  made  certain  false  representationa  inclnding  the  fol- 
lowing; (a)  That  he  was  selling  aa  agent  for  the  mortgagees 
oi  the  land,  snd  that  that  was  the  reason  why  the  price  was,  as 
he  alleged,  so  cheap,  and  (d)  that  portion  of  the  land  had  been 
valued  at  over  6(.  per  acre  for  loan  purposes ;  and  that,  relying 
upon  such  representations,  the  plaintiff  entered  into  the  con- 
tract and  paid  a  deposit  of  3502.  on  account  of  the  purchase 
money  an<l  expended  labor  and  money  in  improVementa  on  the 
land.  Alternatively,  the  plaintiffs  alleged  that  the  defendant 
Grosvenor  made  each  of  the  representationa  knowing  them  to  be 
false,  and  by  reason  thereof  the  plaintiffs  paid  the  350f.  and 
expended  labor  and  money  in  improvements,  and  lost  money 
upon  live  stock  and  plant  required  for  working  the  land,  and  in- 
curred expenses  consequentially  upon  the  contract.  The  plain- 
tiffs claimed  as  agatnat  the  defendant  Loughnnn  rescission  of 
the  contract,  with  allowance  for  improvements  1101.,  repayment 
of  S501.,  with  interest,  and  an  injiitiction  against  tn^otiating 
promissory  notes  given  under  the  contract;  and  against  both 
defendants  damages  7001.  The  actJoii  was  heard  1:^  A'Beckett, 
J.,  who  gave  indgment  for  the  defendant  Grosvenor  without 
costs,  and  for  the  defendant  Longhnan  with  coats. 

From  Uiat  decision  the  plaiatiffs  now  appealed  to  the  High 
Court. 

[471]  Other  material  facts  are  stated  in  the  jadgments  here- 
nnder. 

Hotchin,  for  the  appollante.  The  reprearaftottoD  that-  the 
sale  was  on  behalf  of  martgagcea  "was  a  material  one.  The  learned 
judge  found  that  in  substance  it  n'as  made.     The  plaintilTs  ar* 
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entitled  to  recover  from  the  defendant  Loiigfanan,  on  the  foot- 
ing of  rescission  of  the  contract,  the  amount  of  purchase  money 
paid  and  nlso  moneys  expended  for  repairs  and  improvements 
on  the  land.     Dart's  Vendors  and  Purchasers,  7th  ed.  p.  fll7. 

[Rich,  J,,  referred  to  Williams  on  Vendors  and  Purchasers, 
2d  ed.  p.  83fi;  Seton  on  Decrees,  5th, ed.  p.  1927.] 

They  are  also  entitled  to  recover,  on  the  basis  of  an  action  for 
deceit,  damages  which  might  reasonably  be  expected  to  follovr 
{Netvbigginf)  v.  Adam  (1886)  34  Ch.  D.  582,  at  p.  589),  in- 
cluding losses  oii  stock  purchased  imder  circumstances  which 
were  in  the  contemplation  of  the  parties  at  the  time  of  the  con- 
tract {Godwin  v.  Francis  (1870)  L.  R.  5  C.  P.  235,  39  L.  J. 
C.  P.  N.  S.  121,  22  L.  T.  N.  S.  338).  [He  also  referred  to 
Redgrave  v.  Hurd  (1881)  20  Ch.  D.  1,  51  L.  J.  Ch.  N.  S.  113, 
45  L.  T.  K.  S.  +.S.-.,  30  Week.  Rep.  251.] 

[Rich,  J.,  referred  to  \VhiUiru]ion  v.  SeaU-Hayve  (1900) 
82  L.  T.  N.  S.  49,  16  Times  L.  R.  181.] 

Dixon,  for  the  respondent  Grosvenor.  On  the  authority  of 
Crame  v.  Avdralian  Deposit  and  Mortgage  Bank  (liH2)  l.l 
C.  L.  R.  (Austr.)  389,  and  Deannan  v.  Dearman,  7  C.  L.  R. 
(Austr.)  549,  the  decision  should  not  be  interfered  with,  for 
the  materiality  of  the  reprcseDtations  and  the  question  what 
were  the  exact  representations  made  are  questions  of  fact  de- 
pending on  the  credibility  of  witnesses.  In  the  case  of  a  con- 
tract induced  by  misrepresentation  the  remedies  by  rescission 
and  by  damages  for  deoeit  are  alternative,  and  not  cumulative. 
Halsbury's  Laws  of  England,  vol.  XX.,  p,  720.  The  plain- 
tiffs ar©  at  most  only  entitled  to  recover  against  Grosvenor  in 
the  event  of  their  not  being  fully  compensatcii  by  Longhnan. 
flrosvenor  was  therefore  improperly  joined  as  a  party.  [Ifc  also 
referred  to  Ship  v.  CrossJcUl  (1870)  L.  R.  10  Eq.  73,  39  L.  J. 
Ch.  N.  S.  550,  22  L.  T.  K  S.  365,  18  Week.  Rep.  618;  Bur- 
stall  V.  Beyfug  (1884)  26  Ch.  D.  85,  53  L.  J.  Ch.  N.  S.  566, 
50  L.  T.  N.  S.  542,  32  Week.  Rep.  418;  Spencer  Bo«-er  on 
Actionable  Misrepresentation,  pp.   160,  378.] 

'  [472]  Brennan,  for  the  respondent  Longhnan.     This  c^nirt 
will  not,  under  the  eircumstuices,  interf^  witli  the  finding  of 
{act  by  tlie  primary  judge  that'  the  representation  did  not  in- 
duce the  contract. 
10  B.  R.  C. 
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Hotchin,  in  reply  referred  to  EeaHey  v.  Neu-lon  (1881") 
19  Ch.  D.  326,  51  L.  J.  Ch.  N.  S.  225,  45  L.  T.  N.  S.  455,  30 
Week.  Rep.  72;  Henderson  v.  Lacon  (1868)  L.  R.  5  Eq.  24tl, 
18  L.  T.  N.  S.  527,  16  Week.  Rep.  328. 

Cur.  adv.  vnlf, 

Griffith,  Cb.  J.,  read  the  following  judgment:  Thin  was  ai) 
action  by  a.  purchaser  for  the  rescission  of  a  contract  for  the 
sale  of  land  on  ibe  ground  of  misrepresentation.  A  claim  for 
damages  for  deceit  was  added  against  the  ajrent  by  whom  the 
contract  was  negotiated.  The  contract  was  made  in  December, 
1914.  The  defendant  Longhnan  was  the  vendor;  (he  defend- 
ant Groavenor  was  the  agent  who  made  the  repreacntations  com- 
plained of,  and  who  is  alleged  to  have  known  of  their  faliiity. 
Fraud  was  not  alleged  against  T^ogfanan  pei-sonully.  The  knd 
was  country  land  situated  about  80  miles  from  Afplbourne,  and 
comprising  two.  blocks,  one  of  about  273  acres  and  the  other  of 
about  200  acre3.  The  ajp'ce*!  price  was  2,0fl0i.,  bein}!;  at  tbo 
rato  of  Ql.  per  acre  for  the  larger  block  and  2/.  per  acie  for  the 
smaller. 

Tbo  misrepresentations  now  relied  on  are  two:  (1)  That 
Grosrenor  was  selling  as  agent  for  mortgagees  of  the  land,  which 
was  the  reason  for  asking  so  low  a  price,  and  that  they  were  iiii- 
williug  to  take  less  than  the  price  named;  (2")  that  the  27:i 
acres  had  been  valned  at  over  6l.  per  acre  for  loan  purposes. 
-  Both  representations,  if  inatle,  were  false  within  the  knowledge 
of  Glosvenor,  who  made  them.  With  respect  to  the  larger  block, 
T^onghnau,  the  vendor,  had  in  Xovember,  1014,  taken  an  assign- 
ment of  a  contract  made  in  tluly,  1914,  by  which  mortgagees 
had  sold  the  land  for  900^  to  his  assignors.  The  price  to  bo 
paid  by  him  to  his  assipiors  was  at  the  rate  of  3l.  ISs,  per  acre — 
about  1,026?.  The  suinller  block  bad  been  purchased  by  Lough- 
nan  in  November,  1914,  at  the  price  of  253.  per  acre,^ — about 
26U. 

A'Bedcett,  3.,  who  tried  the  cause  without  a  jury,  said  that 
be  [473]  believed  that  Groavenor  substantially  made  the  rep- 
resentation that  be  was  selling  the  land  on  behalf  of  mortgagee! 
and  that  that  was  the  reason  why  the  price  asked,  vk.,  2,0611., 
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wail  90  low,  but  he  did  not  tliiuk  that  such  a  represeiitatuRi  ^as 
material. 

With  great  respect,  I  am  unable  to  agree  with  him.  The 
pliiiiitiffa  were  inexperienced  young  men  who  dcairod  to  enter 
,  on  tlio  business  of  farming.  I  thinli  that  the  representation 
would  naturally  operate  on  the  minds  o£  such  intending  pur- 
chasers in  considering  the  price  they  would  pay  for  the  lakd. 
It  cannot  he  doubted  that  if  they  had  known  the  real  truth  as  to 
the  mortgagees'  sales,  they  might  have  refrained  from  the  pur- 
ehaso  on  the  terms  asked.  It  is  tnie  that  the  vendor  was  not 
bound  to  disclose  to  the  purchasers  what  he  bad  paid  for  the 
laud,  but,  his  agent  baring  volunteered  information  which  was 
niHtcrial  and  false,  he  must  take  the  conaequcnces. 

"With  regard  to  the  other  alleged  misrepresentation  a  curious 
story  is  fold.  The  plaintifTs  say  that  in  the  course  of  the  ne- 
gotiations a  t^"pcwritten  document,  which  may  be  described  as 
a  handbill,  containing  particulars  of  the  block  of  2TA  acres,  was 
given  to  them  by  Qrosvenor.  This  document,  they  say,  stated 
that  the  price  asked  was  61.  an  acre,  and  that  the  property  had 
been  "valued  at  over  Ql.  per  acre  for  loan  purposes,"  When  tbe 
contrjict  was  concluded  they  returned  this  document  to  Grosve- 
nor,  but  in  tbe  following  April  they  asked  him  to  return  it  to 
them,  and  Grosvenor  told  his  clerk,  one  Taylor,  to  do  so.  Tay- 
lor says  that  be  could  not  find  the  original  document,  and  com- 
pilwl.  partly  from  memory  and  partly  from  the  original  instruc- 
tions from  which  tbe  handbill  had  been  prepared,  what  be  be^  - 
lieved  to  be  substantially  a  copyof  it,  which  was  given  by  GroB- 
\enor*s  direction  to  the  plaintiffs.  This  document  contained 
the  statements  that  the  prioe  asked  was  GZ.  an  acre  and  that  the 
property  had  been  valued  for  loan  purposes  at  6l.  per  acre,  as 
stated  by  the  plaintiffs.  Strictly  speaking,  the  document  oper- 
ates only  as  an  admission  by  Grosvenor  that  the  original  doen- 
ment  contained  that  statement.  Taylor  now  says  that  this  is  a 
mistake,  and  that  tbe  original  had  &/.,  and  not  Gl.  Xo  expla- 
nation was  offered  as  to  how  he  came  to  make  the  mistake,  and 
[474]  the  learned  judge  did  not  take  any  note  of  his  evitlenee.  " 
Tbe  improbability  of  a  vendor  who  asks  Ql.  an  acre  for  land 
volunteering  the  information  tiiat  it  had  been  valued  for  loan 
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purposes  at  51.  v&a  insisted  on  bj  the  plaintiffs,  A'  Beckett,  .T.,, 
believed  that  the  plaintiffs  were  honest  and  truthful  witnesses, 
hut  thought  it  possible  that  their  recollecti(»i  of  the  eoiifents  of 
tho  original  had  been  colored  by  what  they  saw  iu  the  supposed 
copy,  and,  with  much  hesitation,  declined  to  refuse  to  accept 
Taylor's  statement,  which  was  corroborated  by  Grosvenor. 

I  am  not  sure  that  nnder  the  circumetanocs  thii  court  is  bound 
to  accept  the  finding  of  the  learned  judge,  but  it  ia'iuit  necessary 
to  deal  with  the  point,  as  tiie  first  representation  is  sulticieut 
to  dispose  of  the  case. 

The  result  is  that  the  plaintiffs  have  establislied  against 
XiOUghman  a  case  entitling  them  to  r&jcissiou  of  tlic  tDUtraet 
with  consequential  relief,  and  as  against  Groevenor  a  case  of 
deceit  entitling  tbcm  to  damages.  As  the  statement  of  claim 
does  not  allege  a  case  of  deceit  against  loughnan,  idtliongh  it 
claims  damages  apparently  on  that  basis,  it  is  not  neccssHry  to 
consider  the  question  (whicli  T  tliink  is  not  free  from  ditticulty) 
whether  Loiighnau  is  lial>k-  in  d^iiuages  for  Grosvenor's  dc<'<!if. 

Some  confusion  seems  to  have  arisen  iu  argument  from  not 
distinguishing  between  the  case  of  a  purchaser  who  elects  to 
disaffirm  a  contract  for  tho  sale  of  property  which  he  lias  bceu 
induced  to  enter  into  by  fraud  end  the  case  of  a  purchaser  wlio 
elects  to  affirm  it.  If  he  affirms  the  contract  he  acquires  the 
property  and  must  allow  for  all  the  advantages  which  lie  de- 
rives from  the  acquisition.  The  measure  of  damages  is  his 
loss  on  the  whole  transaction.  If,  on  tho  other  hand,  he  elects 
to  disaffirm  the  contract,  he  acquires  nothing,  and  is  entitled 
to  be  put  in  the  same  position  as  if  he  had  not  made  it.  In 
many  cases  this  result  can  be  obtained  by  repayment  of  the  pur- 
chase money,  if  paid,  and  return  of  the  property. 
It  may  or  not  be  nwcssary  to  institute  legal  proceedings. 
If  instituted,  they  would,  under  the  old  system,  have  been  in- 
stituted at  law  or  iu  equity  according  as  the  relief  claimed  was 
repayment  of  raont^-  or  specific  relief.  But,  if  rescission  of  the 
coutract  will  not  completely  indemnify  the  purchaser,  he  is 
ontitled  [475]  to  bring  an  action  of  deceit  against  any  person 
who  has  knowingly  made  the  false  representation  on  which  he 
acted.     This  remedy  is  entirely  independent  of  and  additional 
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to  tlie  right  to  rescind.  It  may  be  against  the  v^idor  himself 
if  he  is  responsible  for  the  representation,  or  against  the  agent 
if  he  knew  of  the  falsity,  or  against  both.  In  such  an  action 
the  plaintiff  may  recover  any  loss  which  is  the  direct  and 
natural  consequence  of  bis  acting  on  the  faith  of  the  defendant's 
representation  (MuJlelt  v.  Mason  (1S66)  L.  R.  1  C.  P.  559, 
1  llarr.  &  E.  779,  38  L.  J.  0.  P.  N.  S.  2&9,  12  Jur.  N.  S.  547, 
14  L.  T.  N.  S.  568,  14  Week.  Rep.  808). 

These  are  entirely  distinct  causes  of  suit.  The  firat  would, 
under  the  old  system,  have  been  cognizable  only  by  a  court  of 
equity,  the  second  by  a  court  of  common  law  in  an  action  for 
deceit.  But  under  the  new  system  they  may  be  joined  in  a 
single  action. 

Order  XVI.  r.  4,  of  the  Victorian  Supreme  Court  rules,  cor- 
rc!!ponding  to  order  XVI.  r.  4,  of  the  English  rules  and  order 
II.,  r.  4,  of  the  rules  of  this  court,  provides  that — "all  persons 
may  be  joined  as  defendants  against  whom  the  right  to  any 
relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.  And  judgment  may  be  given  against  such  one  or 
more  of  the  defendants  as  may  be  found  to  be  liable  according 
to   their   respective   liabilities,   without  ttny   amendment.'' 

The  judgment  to  be  given  in  such  a  ease  against  each  defend- 
ant is  of  course  such  judgment  as  is  appropriate  as  against  him, 
irrespective  of  the  judgment  given  against  any  other  defendant. 

Interesting  instances  of  the  application  of  this  rule  are  to  be 
found  in  FranJcenburg  v.  Great  Horseless  Carriage  Co.  [1900] 
1  Q.  B.  504,  61  L.  T.  N.  S.  147,  81  L.  T.  K  S.  684,  7  Manson, 
347,  and  Gompania  Sansinena  de  Cornea  Congeladasv.  Haul- 
der  Bros.  [1910]  2  K.  B.  354,  79  L.  J.  K.  B.  N.  S.  1094,  103 
L.  T.  N.  S.  333. 

In  this  caM  the  plaintiffs  arc  entitled  as  against  Longman  to 
restitution  m  integrum,  which  includes  rescission  of  the  con- 
tract and  repayment  with  interest  of  the  pureliase  money  al- 
ready paid,  together  with  the  amount  expended  in  substantial 
repairs  and  lasting  improvements  effected  on  the  land  by  them 
while  in  possession,  from  which  must  be  deducted  the  value  of 
their  use  and  occupation  until  rescission,  with  aet-off.  An  ac- 
count must  he  taken  if  asked  for. 
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■Aa  against  Orosvenor  the  plaintiffs  are  mtitled  to  rccorer 
by  way  of  damages  for  the  false  representation  any  moneys 
which  they  [476]  useJeeaiy  expended  on  t^e  faith  of  its  truth. 
These  include  the  same  sums  as  those  payable  by  Loitghman,  and 
any  further  expenditure  which  was  properly  made  by  the -plain- 
tiff in  preparation  for  performance  of  tlie^  contract  and  was 
wasted. 

Ai  to  the  first  there  is  no  reason  to  doubt  that  the  plaintiffs 
will  obtain  complete  restitution  from  Loughnan,  and  it  is  not 
necessary  to  consider  the  form  in  which  relief  in  respect  of  that 
branch  of  the  case  should  be  awarded  as  against  Groavenor.  As 
regards  the  other  damages,  they  are  not  recoverable  in  an  action 
for  rescission,  bnt  are  recoverable  in  an  action  of  deceit  ( Whit- 
Hngton  v.  Seale-Haijne  (1900)  82  L.  T.  N.  S.  49,  16  Times 
L.  R.  181). 

In  my  opinion  there  is  evidence  of  such  damage,  but  the 
amount  has  not  been  ascertained,  and  there  must  be  an  inquiry 
if  insisted  on  by  either  party. 

1  think  that  the  formal  order  of  the  court  should  be  as  fol- 
lows; 

1.  Agreement  dated  14tli  December,  1914,  to  be  rescinded 
and  delivered  up  to  be  canceled. 

2.  Defendant  Loughnan  to  be  restrained  from  negotiating  or 
suing  upon  the  promissory  notes  given  by  the  plaintiffs  under 
the  contract,  and  ordered  to  deliver  them  or  procure  them  to  be 
deliveied  up  to  the  plaintiffs. 

3.  Account  of  purchase  money  and  interest  thereon  at  5  per 
cent  per  annum  from  times  of  payment. 

4.  Account  of  all  sums  expended  by  plaintttfs  in  substantial 
repairs  and  lasting  improvements  on  the  land,  together  with 
interest  thereon  at  6  per  cent  from  the  time  of  disbursement. 

5.  Inquiry  as  to  the  proper  rent  to  be  paid  by  the  plain- 
tiffs during  the  period  of  their  occjipation  of  the  land. 

The  amount  so  found  for  occupation  rent  to  be  set  off  against 
the  amounts  found  in  taking  the  accounts  iN'oa.  3  and  4. 

6.  Balance  to  be  paid  by  defendant  Loughnan  to  plaintiffs. 

7.  Beserve  further  oonsidnatiou  as  to  defendant  Qrosvenor's 
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liability   in  respect  of  sudi   baiance   in   event  of  nonrecovery 
from  defendant  Lougbnan. 

8.  Inquiry  npiinRt  dcfendnnf  GTosvpiior.  as.  to  thft  loss,  if 
any,  [477]  sustained  by  plaintifFe  in  preparing  to  perform  tbe 
contract,  and  nit  itirhided  in  the  items  of  accounts  already  di- 
"cetod,  and  order, for  payment  of  tbe  amount  ao  fonnd  by  de- 
fendant (Jrosvi'jior  to  plaintitTs. 

9.  Costs  of  action  np  to  and  including  trial  to  be  paid  by 
defendants  to  plaintiffs.   ■ 

10.  Reserve  further  consideration. 

11.  liberty  to  apply. 

12.  Respondents  to  pay  costs  of  appeal. 


Barton,  J.,  read  the  following  jndgment:  In  this  action  tlic 
defendants  are  Alfred  Ernest  Grosvenor  and  Anbert  \V.  Lougb- 
nan, of  whom  tlie  first  mentioned  carried  out  the  impeached 
transaction  for  the  sale  of  land  on  behalf  of  the  last  mentioned, 
who,  although  the  principal,  appears  to  have  taken  no  part  in 
the  negotiation  which  resulted  in  the  sale.  The  action  i* 
brought  against  both  by  reason  of  misrepresentations  alleged 
to  have  been  made  by  Grosvenor  while  treating  with  the  plain- 
tiffs. In  respect  of  these  the  plaintiffs  seek  (O  a  resciflsitni  of 
the  contract  with  Loughnan,  with  consequential  relief  and  (2) 
damages  against  both  defendants  for  deceit.  As  the  appeal  was 
conducted  before  us,  I  did  not  gather  tlmt  damages  for  deceit 
were  still  pressed  for  against  the  principal.  The  first  of  these 
claims  can  be  sustained  by  mere  proof  of  t^ie  misrepresenta- 
tions, if  they  or  any  of  them  were  material  indncenients  to  tbe 
contract.  The  second  claim  re<]iiires  for  its  maintenauee  proof 
of  actual  fraud.  I  am  of  opinion  that  tbe  two  causes  are  rightly 
joined  in  one  action  with  appropriate  distinctions  aa  to  the  relief 
for  each  cause.  See  ordef  II.  r.  4,  of  the  rules  of  the  High  Court. 

The  claim  in  the  writ  embraced  •  seven  representations,  of 
which  six,  distinguished  in  the  writ  as  (a),  (b),  (c^  (e),  (f), 
and  (g),  were  \'erbal  and  the  seventh,  designated  (d),  was 
in  writing. 

At  the  trial  if  became  evident  that  (a)  and  (d)  formed  the 
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^nbstatico  of  tlie  plaintiffs'  case,  and  A'Beckett,  J.,  conEned  his 
jui^iiii'at  to  the  consideration  of  those  two  representations. 

Tho  verbal  representation  (a)  waa  "that  Grosvenor  was  sell- 
ing as  agent  of  the  mortgagees  of  the  land  in  question,  and  that 
that  [478]  was  the  reason,  as  he  alleged,  that  the  priee  was  so 
cheap."  The  written  reprCBeutation  (d)  was  that  '^portion  of 
tlie  land  had  been  valued  at  over  S^  per  acre  for  loan  pur- 
poses." 

In  his  judgment  A'Beckett,  J.,  found  as  to  (a)  that  Gi'osvcnor 
did  lead  the  plaintiffs  "to  suppose,  not  perhaps  in  those  precise 
words,  but  did  give  them  to  believe  or  lead  them  to  suppose, 
that  he  was  Belling  as  ageut  for  tho  mortgagees,  and  that  was 
why  the;  could  get  it  cheap."  His  Honor  did  not  think  it  im- 
portant "to  come  to  a  definite  conclusion  of  the  exact  repre- 
sentation on  that  subject,"  because  he  thought  "a  statement  of 
that  soi-t  would  not  be  ground  for  setting  aside  the  contract." 
His  Honor  pointed  out  that  Grosvenor  was  in  fact  selling  as 
agent,  not  for  the  mortgagees,  but  for  a  person  who  had  ac<|uired 
title  from  tho  mortgagees.  This  fact,  which  established  the 
falsity  of  the  representation,  did  not  of  course  i-ender  it  any 
the  less  materiii).  That  the  sale  was  for  the  mortgagees  would 
lead-  to  a  strong  inference  that  the  main  object  of  it  was  to  ob- 
tain repayment  of  the  debt,  and  it  is  common  knowledge  that 
mortgagees'  sales  do  often  lead  to  cheap  bargains.  On  the 
other  hand,  while  a  person  may  acquire  land  from  the  mort- 
gagees cheaply,  that  affonls  no  inference  that  his  resale  will 
also  be  cheap. 

Loughnau  had  bought  273  acres,  the  more  valuable  part 
of  the  482  acres  in  question,  from  Crowe  and  others,  who  had 
bought  from  the  mortgagees.  It  was  only  in.  respect  of  the 
remaining  and  less  valuable  20d  acres  that  there  had  been 
a  mortgagees'  sale,  Lotighnan  having  purchased  that  portion 
through  Grosvenor  from  G.  Q.  Shaw,  who  held  a  mortgage  over 
it.  Now,  while  his  Honor  does  not  go  further  than  to  express 
the  belief  that  some  such  representation  as  (a)  was  made,  he 
does  go  that  far.  Therefore  in  finding,  as  I  do,  that  the  rep- 
resentation was  made  in  so  many  words  by  Grosvenor  to  both 
the  plaintiffs,  I  come  to  a  conclusion  more  definite  than  the 
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finding  of  faiB  IIonoT.  But  his  belief  as  expressed  is  to  thQ 
same  effect,  though  it  extends  only  to  the  substance,  not  to  the 
precise  words,  of  the  representation.  Believing  that  the  false 
repiTsentation  was  mntcTial  and  that  it  must  have  been  a  strong 
ind\iceuient  to  the  purchflsc,  I  find  in  it  a  suf&cient  ground  for 
the  rescission  of  the  contract  as  against  the  principal,  who, 
though  not  [479]  himself  to  blame,  cannot  bo  allowed  to  profit 
by  his  agent's  conduct. 

But  the  repreaentation  was  not  only  false;  it  was  false  to 
the  knowledge  of  the  defendant  Grosvenor.  He  was  a  party  in- 
tereated,  because  the  larger  the  price  obtained,  the  larger  his 
commission,  and  I  "find  nothing  iu  the  authorities  which  should 
save  a  fraudulent  agent,  under  such  circumstances  as  exist  here, 
fi/jra  the  proper  consequence  of  his  fraud,  which  is,  that  he 
■hould  make  good  to  the  plaintiffs  the  losses  immediately  and 
directly  caused  by  the  fraud. 

AVith  regard  to  the  representation  in  writing,  namely  (d),  it 
is  not  denied  that  if  made  it  was  most  material.  Kor  is  it 
denied  that  if  made  it  was  untrue.  The  contest  as  to  its  truth 
iTsts  largely  on  the  evidence  of  one  Taylor,  Groevenor's  clerk, 
who  was  examined  and  recalled. 

His  Honor  has  made  no  note  of  Taylor's  evidence,  and  I 
hesitate  to  express  an  opinion  on  this  part  of  the  case  in  view 
of  that  fact  that  the  claim  for  rescission  of  the  contract  and 
damages  against  the  agent  is  established  on  grounds  already 
stated. 

I  agree  that  the  appeal  must  be  allowed  and  the  proposed 
order  made. 

Isaacs,  J.,  rea<l  the  following  judgment:  The  action  is  pri- 
marily for  rescission  of  an  executory  contract  to  sell  agricul- 
tural land,  the  appellants  being  purchasers,  the  defendant 
Ix)Ughnan  the  vendor,  and  Grosvenor,  the  vendor's  agent,  effect- 
ing the  sale. 

The  ground  upon  which  rescission  is  claimed  is  frauduleot 
misrepresentation  by  Grosvenor,  and  there  emerge  only  two  of 
tlie  alleged  misreprosrutations  which  it  is  necessary  to  consider. 
They  are:   (1)   That   Grosvenor  said  he  was  selling  as  agent 
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for  the  morfgagees  of  the  land,  and  that  that  was  the  reaeon 
why  tlie  price  was  so  i^heap;  and  (2)  that  lie  said  that  portion 
of  the  land  had  been  valued  at  over  61.  per  acre  for  loan  pur- 
poses. 

There  is  also  what  is  pleaded  as  an  alternative  claim  for  dam- 
ages as  against  both  defendants  for  Grosvenor's  representations, 
the  loss  sustained  being  stated  to  be  for  S50l.  deposit,  for  the  - 
purchase  of  seed,  for  wages,  for  railway  freight  on  furniture 
and  utensils,  and  for  actual  loss  on  cattle,  horses,  eart,  harness, 
and  plow,  and  also  a  cnim  for  the  plaintilT's  own  labor,  etc. 

[480]  The  first  representatitm  A'Bockett,  J.,  found  was  sub- 
etantially  made.  That  appears  to  me  to  be  a  correct  finding. 
But  the  learned  primary  judge  thought  the  statement  immateri- 
al because  it  merely  indicated  the  motive  impelling  Grosvenor 
to  say  the  land  was  cheap.  T>earDed  counsel  for  the  respondent 
Grosvenor  properly  conceded  that  to  state  to  a  proposed  pur- 
chaser, who  was  Urged  to  buy,  that  the  vendor  waa  the  mort- 
gagee of  the  laud,  could  not  be  universally  said  to  be  immflterial, 
and,  although  untrue  to  the  personal  knowledge  of  the  person 
making  the  statement,  not  to  affect  the  contract.  He  contended 
that  it  might  or  might  not  be  a  material  inducement  in  a  given 
case  according  to  the  circumstances,  and  that  as  the  primary 
judge  had  come  to  the  conclusion  of  fact  that,  in  tlie  circum- 
stances of  this  case,  the  representation  did  not  materially  in- 
duce the  appellants  to  purchase,  the  appellate  court  ought  not 
to  disturb  that  finding. 

A  similar  contention  arose  in  respect  of  the  second  repre- 
sentation, but  in  a  different  way.  The  latter  representation  was 
admittedly  material  in  every  way,  but  was  denied,  and  the 
learned  judfre  relying  largely  on  the  evidence  of  Taylor,  who 
typed  exhibit  A  (the  typewritten  document  already  referred 
to),  declined  on  the  whole  to  find  in  the  appellant's  favor- 
So  that  we  are  asked  to  reverse  two  findings  of  fact  by  the 
primary  court, — (1)  that  the  first  representation  though  made 
was  not  a  material  indneomont,  dans  locum  coniraciui,  but  only 
incidens  contnului;  and  (2)  that  the  other  representation  com- 
plained of  was  not  made. 

These  two  findings  admirably  illustrate  the  true  position  of  an 
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appellate  court  in  relation  to  a  court  of  first  instance.  In  Dear' 
man  v.  Dearman,  7  C.  L.  R.  (Aiistr.)  549,  I  stated  my  view  of 
that  position,  and  have  in  later  cases  repeated  it,  and  acted  on 
it,  sometimes  to  maintain,  and  in  other  instances  to  ovcrtule, 
the  conclusion  of  the  primary  tribunal.  There  is  only  one  point 
I  wish  to  emphasize  here,  and  that  is  what  is  there  said  (T  C.  L. 
'  R.,  at  p.  561),  that  where  tbc  final  re^tiilt  depends  upon  any  in- 
ference based  on  common  knowledge  or  on  asccrtaiued  facts, 
and  not  upon  circuinstancca  appcarinf;  only  in  the  primary 
court,  or  as  I  there  called  it  ''unrecorded  material,''  the  appel- 
late court  is  bound  [481]  to  bring  to  the  decision  its  own 
opinion.  This  principle  was  acted  on  in  Oumers  of  S.  S.  Draup- 
ver  V.  Ouwrs  of  Cargo  of  S.  S.  Dmu}m^r  [1010]  A.  C.  450, 
79  L.  J.  Prob.  X.  S.  88;  103  L.  T.  N.  S.  87,  2G  Times  L.  R. 
STl,  and  has  still  more  recently  liccn  again  made  the  subject  of 
judicial  obwrvation.  In  1914  the  House  of  I^rds  had  to  re- 
consider the  prineiple,  or  rather  ita  application,  in  Watson, 
Laidlau-  tf  Co.  v.  Poit,  Caaseh,  a»f!  Williamson  [1014]  S.  C. 
18,  31  R.  P.  C.  104,  51  Scot.  I,,  li.  2:!-S.  Lord  Kimiear,  after 
putting  aside  credibility,  says,  31  R.  P.  C,  at  p.  110:  "The 
learned  judges  of  the  Inner  Ilou^ic  had  thus  no  alternative  but 
to  consider  the  evidence  for  themselves,  and  give  their  own 
judgment  on  the  facts  as  if  they  were  judging  in  the  first  in- 
stance." Lord  Atkinson  also  deals  with  the  subject  very  fully, 
and  this  passage  occurs  in  hia  Lordship's  judgment,  31  R.  P. 
C.  at  p.  113:  "Of  course,  the  judge  who  has  had  the  great 
advantage  of  seeing  and  hearing  the  witnesses,  who  are  ex- 
;imiued  liefore  him,  is  in  a  far  better  position  (o  judge  of  their 
credibility  than  anyone  can  be  who  lias  not  had  that  advantage, 
and  that  consideration  should  never  be  lost  sight  of  on  appeal 
from  the  decision  of  a  judge  soplaeed;  but,  credibility  apart,  it 
by  no  means  follows  that  he  is  in  a  bettor  position  to  draw  the 
correct  inference  from  the  evidence  given,  than  are  the  judges 
of  the  court  which  has  only  the  notes  of  that  evidence  before  it." 
I  apply  those  considerations  to  the  two  questions  of  fact 
mentioned. 

As  to  the  first,  it  is  quite  imcom plicated.     When  property  is 
sold  by  mortgagee,  it  is  well  known  that  he  is  selling  primarilv 
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to  get  paid  hia  debt,  which,  according  to  hiiinan  instinct  and  com- 
mon practice,  is  probnbly  more  tliau  covered  \Sy  the  property 
mortgaged.  He  ie,  of  course,  not  to  be  understood  as  ^acrilic- 
ing  the  property,  or  selling  merely  so  as  to  get  back  his  own ; 
lie  owes  some  duty  to  the  mortgagor,  but  yet  his  desire  and  his 
right  to  got  paid,  by  means  of  a  forced  sale,  undoubtedly  con- 
stitute a  factor  which  affects  the  mind  of  a  proposed  purchaser 
as  to  whether  he  is  getting  an  advantageous  bargain  or  not,  and, 
at  least,  whether  he  is  paying  more  than  the  fair  value.  Ordi- 
narily, and  in  the  absence  of  contrary  circumstances,  it  would 
be  likely  to  materially  assist  in  inducing  the  purchaser  to  accede 
to  the  price  asked. 

[482]  The  court  has  for  this  qiiestion  all  the  materials  be- 
fore it  which  the  learned  jud^o  of  first  instance  had,  and,  iu  my 
opinion,  the  appellants'  case  was  proved  as  to  this. 

That  woiild  be  sufficient  to  sustain  the  appeal,  but  the  other 
point  baa  been  fully  argued,  and  affects  more  than  one  question 
of  law  and  practice,  and  so  I  express  my  views  upon  it. 

The  second  representation  is  said  to  havo  been  contained  in 
a  document  now  lost.  The  onus  o£  proving  the  issue  rested, 
undoubtedly,  on  the  appellants.  But  when  they  produced  ex- 
hibit A,  and  proved,  as  is  acknowhulged,  that  that  document  was 
handed  to  them  by  Taylor  upon  (Jrosvenor's  direction,  it  was 
an  admission  by  Grosvenor  that  exJiihit  A  repi-oduced  the  orifi- 
inal  document,  and  that,  consequently,  the  ropreseutation  was 
made.  The  admission  was  not  an  estoppel,  but  the  onus  lay 
on  Grosvenor  of  satisfactorily  explaining  it  and  proving  its  in- 
correctness. I  fake  it  to  be  a  clear  rule  of  law  that,  altlioug)) 
the  burden  of'  establishing  a  given  fact  rests  initially  on  one 
party,  yet  once  he  shows  an  ailmission  of  that  fact  by  the  op- 
posite party,  then  if  there  is  no  estoppel  the  latter  has  both  the 
right  and  the  hiirdcn  of  satisfying  the  tribunal  that  the  a<l- 
mission  was  an  error;  otherwise  the  fact  should  be  taken  as 
established. 

Wiother  that  burden  of  esplauation  was  properly  disehai'ged 
or  not  depends  entirely  on  wliat  Taylor  said:  Unfortunately, 
though  the  learned  primary  judge  manifestly  listened  to  Taylor 
most  attentively  and  weiglied  his  testimony  carefully,  his  at- 
tO  B.  B.  r.  17  :      ,       ; 
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teiition  was  appBrcntlj  so  riveted  on  the  witness  tliat  hi  did  not 
trouble  to  wrJtfe  down  what  the  witness  said.  One  result  ia 
iliat  Taylor's  evidence — the  crucial  evidence — is  part  of  the 
"unrecorded  material"  upon  which  the  decision  went.  That 
may  or  may  not  be  the  appellants'  misfortnne,  but  leaves  us, 
as  I  conceive,  unable  to  say  the  finding  appealed  from  was 
wrong. 

The  appellants  being  entitled  to  succeed,  howe\'er,  on  the 
tirst  representation,  the  question  is,  ^Vhat  is  the  proper  order  to 
make? 

One  observation  I  make  at  once  as  it  settles  one  point  cf.£t- 
iially.  T^ughnan  is  not  alleged  or  proved  to  have  been  person- 
ally fraudulent,  and  so,  whatever  his  imputed  liability  might 
have  been  in  the  absence  of  rescission,  he  cannot,  rescission  be- 
ing granted,  [483]  be  held  further  responsible  for  the  fraud  of 
Grosvenor,  the  scope  of  whose  authority  was  limited  to  con- 
Iracting  to  sell  the  land,  and  whose  representation  only  affected 
its  intrinsic  value.  No  doubt  Grosvenor's  misrepresentation 
in  Longhnan's  business  is,  in  the  first  instance,  imputable  to 
I.oughnan;  but  the  point  is,  that  its  fraudulent  nature  only 
gives  the  plaintiffs  a  choice  either  of  holding  to  the  contract — 
and  with  that  I^ughnan's  imputed  responsibility  for  Grosve- 
nor's fraud — or  of  disaffirming  the  contract  entirely  on  thu 
ground  of  material  misrepresentation  (whether  fraudulent  or 
innocent  is  in  this  ease  immaterial),  and  thereby  ending  Lough- 
nan's  connection  with  it.  In  other  words,  rescission  implies 
coinplcte  restitution,  which  connotes  the  same  result  be  the  luis- 
iTprcsentation  innocent  or  not.  No  further  damages  can  then 
be  given  against  Loughnau  for  a  fraud  which  he  did  not  commit, 
did  not  authorize,  and  which,  as  the  only  ground  of  imputa- 
tion has  been  destroyed,  cannot  henceforth  be  imputed  to  him. 

It  remains  to  be  seen  how  far  Grosvenor  himself  is  answer- 
able for  that  in  the  circumstances. 

Eescission  is  claimed  as  the  primary  relief,  Loughman  being 
a  party ;  and  there  is  no  reason  for  refusing  it,  since  upon  the 
facts  substantial  restitution  is  impossible,  on  the  one  side, 
by  means  of  handing  back  the  property  sold,  the  plaintiffs  ac- 
counting for  rents  and  profits  and  for  deterioration  and  being 
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allowed  for  improvements,  aud,  on  the  other  side,  hy  accounting 
for  the  deposit  paid,  with  interest,  returning  the  promissory 
notes  given  for  the  halance,  or  indemnifying  the  plaintiff  in 
respect  of  them  if  already  negotiated,  and  recouping  all  neces- 
sary expenses  so  far  incurred  in  connection  with  carrying  the 
contract  on  to  completion, — the  just  balaiice  being  paid  to  the 
person  entitled. 

But  restitution  being  made,  the  status  quo  ante  is  taken  to  ho 
restored  so  far  as  the  contract  itself  is  concerned,  and,  where 
anj-thing  further  ia  claimed,  it  is  necessary,  I'  apprehend,  tc 
hear  in  mind  the  essential  distinction  of  such  a  position  from 
that  existing  when  apart  from  merely  undoing  the  contract  an 
additional  remedy  for  the  collateral  fraud  is  sought  either  at 
common  law,  by  way  of  damages  in  an  action  for  deceit,  or  in 
equity,  by  way  of  compensation  founded  upon  the  same  prin- 
ciples as  fit  law, 

[484]  Rescission  assumes  the  whole  bargain  undone,  and  as 
regards  Loughnan  there  ia  no  difficulty.  But  as  regards  Gros- 
venor  two  questions  arise,  both  of  which  are  contested.  First, 
Can  an  order  be  made  against  him  as  to  rescission  ?  and,  secoud- 
ly,  Can  be  be  made  liable  under  the  alternative  paragraph  for 
the  damages  claimed  vltraf 

As  to  rescission,  the  first  objection  made  is  that  it  ia  not 
claimed  as  against  him.  But  that  is  mot  by  the  rules  of  the 
Supreme  Court  1906  (order  XX.,  r,  G),  and  there  is  nothing 
claimed  inconsistent  with  that  remedy, — even  if  inconsistency 
not  amounting  to  election  would  be  an  answer,  j 

Then  the  solid  question  remains  whether  equity,  recognizes  a 
right  in  the  appellants  to  require  Grosvenor  to  see  that  the 
terms  of  undoing  the  contract  are  carried  out  by  Loughnan. 
In  my  opinion  it  does.  It  is  not  a  mere  question  of  making  a 
person  a  party,  because  ho  is  an  agent  or  an  arbitrator  or  a 
solicitor,  for  the  purpose  of  discovery  or  costs.  So  far  as  that 
ia  conceme<l  the  case  of  Burstall  v.  Beyfus  (1884)  26  Ch.  D. 
85,  53  L.  J.  Ch.  N.  S.  665,  50  L.  T.  N.  S.  542,  32  Week.  Rep. 
418,  settles  the  matter,  at  all  events  wherever  the  Judicature 
Act  applies.  I  shoiild  personally  be  prepared  to  apply  the  ruie 
Btated  and  acted  on  there  by  the  Court  of  Appeal.    It  does  not 
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differ  materiallv  from  llie  reasoning;  of  Wijrram,  V.C,  in 
}farsha]l  v.  Sla^den  (184(»)  7  llaro,  4:iS,  at  pp.  441,  44:1,  OS 
Eng.  Reprint,  177,  19  L.  J.  Ch.  X.  S.  :.7,  14  Jur.  10(1,  ami 
tire  Storv  on  Equity  Plt-adings,  p.  22S.  But  T  found  luy  opin- 
ion on  the  fact  tliat  Grosevenor  led  tlie  npitcllaiit^  into  tlie  liar- 
gain,  witli  its  proximate  coiisocjiionifs,  and  it  is  his  misrepn'- 
sentation  which  is  the  ground  of  escape  froTn  the  hargaiii  and 
those  conscqiienees,  and  that  he  was  frandiileut  in  makitif  that 
representation. 

The  jiirisdicfion  of  equitv,  as  always  exercised  with  respect 
to  fraud,  regards  all  persons  directly  concerned  in  tlie  commis- 
sion of  a  fraud  as  principals,  no  person  being  permitted  to  ex- 
ciise  himself  on  tlie  ground  that  he  waa  the  agent  of  another. 
That  is  the  first  great  principle  laid  down  hy  Westbury,  L.  C, 
in  Cvlhn  V.  Thomson's  Trustees  (18(12)  4  Macq.  H^  L.  Cns. 
424.  Another  great  principle  the  Lord  Chancellor  laid  down 
was  this:  "In  cases  of  fraud  the  remedy  should  he  cocxr(■llai^*e 
with  the  injury,''  The  jnrisdiction  thevefoi-e  extends  [485]  }n 
the  first  plnee  to  eompeliiug  Grasvenor  to  see  that  the  appcllmits 
get  rid  of  the  contract  and  it«  attendant  eonscqnenc^j,  not  liy 
way  of  damages  or  compensation,  hut  on  terms  of  mutual  re^ti- 
tntion.  That  implies  that  TA)ughnim  ts  a  party,  and  that  his 
rights  are  provided  for;  \vhich  is  the  case.  A  separate  action 
against  Grosvenor  for  rescission,  or  for  relief  founded  on  a  right 
of  rescission  which  had  never  been  lawfully  exercised  at  law 
liy  the  party,  or  on  a  rescission  which  had  hecu  decreed  against 
I^uglmnn,  would  necessarily  fail.  That  (inisieiior's  rcsponni- 
hility  in  this  respect  might  he  enforced  by  declaring  him  liable 
to  indemnify  the  appellants  on  the  basis  that  Loiiglmaii  is  hound 
by  an  order  for  restussion  and  restitntion.  is  established  by  what 
.fariles,  L..T.,  says  in  Clark  v.  Oiidwo<xf  (1877)  7  Ch.  I).  !).  ar 
p,  2;}.  The  pas-iage  is  as  follows:  "The  court  has  jurisdiction 
in  cases  of  frau<l,  and  whore  a  person  agai)ist  wli-nn 
no  relief  could  otherwise  be  asked  is  made  a  party  to  a  suit  on 
the  ground  of  frand,  it  ia  because  the  court  has  jurisdielion  to 
indemnify  the  j>erson  injured  at  the  expense  of  all  persons, 
whether  solicitors  or  not,  who  have  been  acting  p«rticipaloi-s  in 
the  fraud,  and  it  can,  therefore,  make  any  jiarty  to  the  fraud 
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pny  the  costs  of  tlie  pHJceedjngs  wlik-h  have  been  rendered  nec- 
v^nary  by  tbr  fraud  in  which  he  has  taken  part"  This  state- 
ment is  bi-oad  and  general,  and  there  is  no  case  wtiich  says  that 
a  t'ratidiilcut  agent  is  not  bound  to  make  that  full  indemnity, 
and  Ship  v.  <'rot4-lll  (1870)  L.  U.  10  Va\.  73,  3!!  L.  -T.  Ch. 
X.  S.  550,  22  L.  T.  N.  S.  305,  18  Week.  Rep.  (tlS,  is  to  the 
contrtry. 

J^ut  I  do  not  think  any  of  tlie  iliunnges  claimed  ultra  should 
be  awardeil  under  the  head  of  rescission. 

Where  there  is  rescission  the  fls.<;nniption  ie  that  the  contract 
is  sot  aside,  and,  by  means  of  the  uiiitual  allowance  alroady 
mentioned,  full  restitution  is  made  so  far  as  relates  to  the  male- 
ing  of  the  contract  and  its  incidental  expenses.  There  the  mat- 
ter ftopB.  (See  Halsbwry's  T>awe  of  England,  tit.  '"ilisropre- 
feiitntion,"  vol.  xx.  p.  t44,  note  (1).) 

Losses  in  working  the  property  on  the  basis  of  its  being  the 
property  of  the  appellants  cannot,  as  [  conceive,  come  mider 
the  head  of  restitution  upon  rescission  of  contract  which  does 
not  inquire  whether  the  property  was  more  "of  less  valuable 
than  the  [486]  price  given  for  it;  and  as  the  contract  is  here 
rescinded  those  damages  are  not  recoverable  under  that  he^. 

Xor  do  T  think  the  damages  tdtra  are  recoverable  for  the 
particular  fraud  prored.  First,  it  roust  be  remembered  that 
at  common  law  where  the  property  is  retained  by  the  pnrcbaser 
and  he  brings  an  action  of  deceit  whereby  he  was  induced  to 
enter  into  the  contract,  such  items  as  are  now  in  question  could 
not  be  taken  by  themselves,  since  on  the  whole  the  purchaser 
might  have  made  a  very  profitable  bargain.  There  is  no  evi- 
dence that  he  did  not.  Damages,  no  less  tlian  cotupeusation, 
rcstifntion,  or  rescission,  are  in  theory  restoration, 

Kfpiitafele  compensation  where  there  it  "no  reeeisston  proceodfc 
on  the  same  basis  as  damnpea  at  Ifiw. 

I  do  not  say  such  damages  as  those  claime<l  could  not,  in  a 
proi»er  ease,  be  recovered  notwitlistanding  re-K-ission,  and  cither 
by  a  common-law  action  for  deceit  or  an  eipiity  suit  for  com- 
pensation. Damages  recoverable  for  fraud  are  those  sustained 
by  acring  on  the  fraudulent  i-epresentation  (S'milh  t.  C'hadwick 
(1SS4}  !)  App.  Cas.  187,    50  L.  T.  X.  S.  697,  32  Week.  Rep. 
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687,  48  J.  p.  644).  The  only  misrepresentation  proved,  hov- 
evm,  is  that  the  vendors  were  the  mortgagees.  This  goes  no 
further  than  inducing  the  pnrehase.  It  is  not  like  the  purchase 
of  shares  which  involves  the  purchase  of  an  existing  obligation 
to  pay  calls.  Nor  is  it  like  a  representation  which  induces  in- 
dependently some  other  action.  Whatever  was  here  done  after- 
wards was  done  for  motives  and  reasons  independent  of  the 
misrepresentation  found,  and  in  doing  what  they  did  the  plain- 
tiffs were  not  acthig  on  thai  represent^ion,  and  the  moneys 
claimed  uiira  are  not  recoverable  either  as  damages  or  compen- 
HBtion.  A  fraudulent  representation  in  other  terms,  and  ex- 
tending to  matters  subsequent  to  the  purchase,  and  inducing  ac- 
tion on  those  matters,  might  have  had  other  results. 

In  my  opinion  the  appeal  should  be  allowed  as  against  both 
respondents  on  the  basis  of  rescission,  with  appropriate  declar- 
ations and  orders  as  against  both  defendants  on  that  basis,  and 
not  further. 

Gavan  Duffy,  J. :  I  assent  to  the  order  proposed  by  the 
Chief  Justice. 

[487]  Rich,  J. :  I  also  assent  to  it. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Order  as  stated  in  judgment 
of  Griffith,  Ch.  J. 

Solicitor  for  the  appellants,  J.  Birtmatle. 
Solicitors  for  the  respondents :  Blahe  &  RiggaH,  F.  J.  Ham- 
ilton Rowan. 

Note. — False  statement  as  to  why  price  was  low  as  ground  for 
rescission  of  sale. 

It  will  be  observed  that  in  the  re]»orted  case  (SiBLF.r  v.  GROSVEN'on, 
anit.  404)  statements  made  liy  an  agent  of  the  owner  of  fanning 
Innd  that  h(>  waa  selling  on  behalf  of  mortgagGog  and  that  for  that 
reason  the  price  was  lower  that  it  otherwise  would  be,  which  were 
false  to  the  agent's  knowledge,  were  held  material  misrepresen- 
tations and  ground  for  rescinding  the  contract,  altliough  they  were 
made  witiiout  t!io  owner's  knowledge  Or  authority. 
10  B.  R.  C. 
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The  qncBtion  here  coraidered  if  rather  a  novel  one.  Most  of 
the  false  Btatementa  relied  upon  for  rceciaaion  are  Btatements  made 
in  order  to  justify  the  Bslcing  of  a  high  price,  and  there  is  little 
authority  bearing  on  the  question  vhether  false  statements  as  to 
why  the  price  asked  was  Bo  low  constitute  a  ground  for  rescission. 

In  Overhiilxer  t.  Peacock  (1!)10)  148  Mo.  App.  504,  128  S.  W.  526, 
there  was  held  no  ground  for  rescission  for  fraud  where  the  plain- 
tiff, when  aaked  by  the  defendant,  a  horse  trader,  to  sell  a  horse,  told 
him  that  the  horse  was  not  fit  to  sell;  that  if  he  was  all  right  the 
price  would  be  $200,  but  that  the  defendant  could  not  buy  him,  that 
he  had  had  the  distemper;  which  had  left  hia  wind  a  Jittle  heavy ;  and 
it  appeared  that  the  defendant  nevertheless  insisted  on  seeing  the 
liorsc,  and,  when  he  was  brought  out,  rau  him  about  the  lot,  and 
after  e:tamination  by  the  defendant  and  another  horseman  who  was 
with  him,  the  defendant  bought  him  for  ¥162.50,  and  a  few  days 
afterwards  stopped  payment  on  the  check  given,  on  the  ground  that 
the  horse  had  the  heaves,  and  that  this  was  known  to  the  plaintiff  and 
was  not  disclosed  to  the  defendant,  who  did  not  know  it.  The 
court  here  said :  "Thi  main  point  urged  here  is  that,  if  plaintiff 
knew  the  horse  had  heaves,  he  was  bound,  in  every  event,  to  notify 
defendant  of  the  fact;  was  ipso  facto  guilty  of  a  fraud  if  ho  did  not, 
regardless  of  whether  the  disease  was  dctectihlc  by  an  ordinary 
in.ipection,  or  of  the  price  defendant  was  to  pay.  In  our  opinion 
this  proposition  is  not  the  law,  and,  moreover,  ia,  inconsistent  with 
instructions  asked  by  defendant.  Defendant  insisted  on  seeing 
the  horse  against  plaintiff's  wish,  and  bought  on  hia  (defendant's) 
own  judgment  and  that  of  the  expert  he  had  with  him,  after  full 
inspection,  and,  according  to  his  own  version  of  what  occurred,  after 
atatements  by  plaintiff  about  the  condition  of  the  horse,  which,  on 
any  view  of  what  was  said,  should  have  induced  the  most  cautious 
examination.  Moreover,  defendant  was  told,  if  the  horse  was  sound, 
plaintiff's  price  would  be  $200,  and  a  much  lower  price  was  paid. 
For  silence  in  respect  of  a  defect  in  an  article  to  afford  ground  for 
rescission  by  the  buyer,  when  he  buys  on  his  own  judgment  and  no 
warranty  is  given,  the  silence  must  be  attended  by  circumstances 
which  render  it  fraud,— there  must  be  some  agreement  or  relatlon- 
ahip  that  makes  it  the  duty  of  the  seller  to  divulge  the  defect.  .  .  . 
At  most,  the  issue  of  fraudulent  concealment  by  plaintifl  was  for  the 
jury,  as  there  was  ample  evidence  that  no  fraud  was  intended  or 
practised."   ' 

In  Oriniirlt  v.  IlilT  (1905)  1  Cal.  App.  493,  H'i  Pac.  445,  which 
was  an  action  upon  a  promissory  note  given  to  pay  for  500  shares 
of  oil  stock,  it  was  alleged  in  ilefensc,  and  there  was  ample  evidence 
sustaining  the  allegations,  that  the  plaintiff  represented  to  the  de- 
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fendant  that  he  Had  purchased  5,000  rfiares  at  25  celits  a:  s]iue,  wWch 
was  less  than  its  market  value,  and  that  on  account  of  friendly  rela- 
tions existing  between  them  he  waa  willing:  to  seil  the  defendaat 
half  of  the  stock  at  the  price  he  had  paid  for  it,  that  as  a  matter 
of  fact  the  plaintiff  had  purchased  the  stock  at  10  eeuts  a  share,  and 
that  this  ^^■as  its  full  market  vtdue,  thiit  upon  the  defendant's  dis- 
covery of  the  fraud  he  rescinded  the  contract  and  demanded  the 
return  of  the  note.  It  was  held  that  the  allegation  and  ]»roof  of 
these  facts  constituted  a  good  defense  to  the  action.  J.  T.  W. 


[ONTARFO  APPEIiiiATE  DIVISION.] 

RE  LUNNESS. 

46  Ont.  L.  Bep.  3£0. 

fFKIfl  — CoiiMruWfon  — "Propcrfv  ultuat^d  in  PrP'tHnre  of  Ontario"^ 
/noluslon  of  ralliray  atoek  certificates  Icept  in  Ontario,  '' 

The  words  "'property  situated  in  the  Provini^  of  Onttrio"  as  used  in 
a  iviU  relate  to  real  property,  and  do  not  iiitliidG  railway  stock,  altlioiigh 
the  certiflcalcs  were  kept  in  Ontario  and  the  testator's  domicil  was  there, 
it  app«ariiiK  that  he  died  ieaving  real  eatate  in  Ontario  and  Ipaving  three 
dauffhterB  and  a  son,  and,  by  the  terms  of  hit>  will  after  making  cortain 
Bpei'ifli;  lieiini-Bls,  hp  devised  and  bequeathed  all  of  his  real  estate  of  every 
kind  and  all  of  his  personal  estate  and  effects  whatsoever  not  otherwiM 
disposed  of  by  his  will  to  liia  executora  upon  trusts  set  out  in  aiv  sub- 
clauses, providinii,  in  subatance,  first,  for  the  widow's  ocr.upanry  of  the 
liDtDeBtead  during  her  life  and  an  annuity;  seeond,  after  taking  rare  of 
liequeats  before  set  forth,  for  Ihe  sale  of  all  of  hia  "property  aituated  in 
the  Province  of  Ontario"  in  the  discretion  of  the  truHteea  wUhin  a  per- 
tain time,  the  proceeds  to  he  divided  equally  among  his  three  daughters, 
and  after  a  ^peciKed  time  to  sell  and  dispose  of  his  property  situated  in 
Knskatehewan  and  Alberta,  and  divide  the  proceeds  e<|ually  among  liin 
four  children;  third,  that  until  the  "xaid  partial  division"  of  the  estate 
should  take  place  to  pay  the  balance  of  the  income  of  the  estate,  after 
paying  the  legacies  and  making  the  advances  and  pnjineniB  to  or  for 
the  benefit  of  his  widow,  equally  among  his  four  children ;  fourth,  for  the 
(■arryiu;;  on  of  testator'a  busincM  and  the  divisiau  of  tlie  profit  therefrom 
among  his  "said  four  children^"  Tifth.  after  hie  widow's  death,  for  the 
hbIc  of  real  estate  retained  for  ber  benefit  and  also  "the  Jialance  of  my 
property  real  and  personal,"  and  the  division  thereof  "equally  among  my 
said  children  as  iierein  before  set  forth;"  sixth,  that  the  trustees  should 
hiivo  [lou'cr  lo  sell  and  convert  all  of  the  real  and  personal  estate,  to  in- 
vest and  reinvest. 
—  Meaning  of  trord  "Mtuated." 

'ihe  tpKtator,  in  employing  the  word  "situated"  as  above,  intended 
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,  to  OM  It  in  the  whk  in  wbioh  it  would  be  underaLood  by  an  ordinary  per- 
■on,  and  did  not  intend  to  attribute  a  situs  to  the  railway  stoi-k,  and 
Buch   etock  wa«   ttierefore  divisible   among  hia  four  cliildTen,   and   not 
among  his  three  daughters  alone.  ' 
Meredith,  C.J.C.P.,  diaaenting. 
&tt«a  of  Incorporeal  property. 

The  asBumptioD  tliat  incorporeal  property  can  have  a  situa  ia  falla- 


(NoTember  2S,  1919.) 

[321]  Motion  by  William  T.  Worthy,  surviving  executor  of 
the  will  of  Jamea  Limness,  deceased,  for  the  advice  and  direction 
of  the  court  on  the  proper  construction  and  interpretation  of  the 
will  of  the  deceased, ,  with  reference  to  certain  questions  set  out 
he  low. 

The  will,  omitting  formal  parts,  was  as  follows: — 

This  Is  the  last  will  and  testauient  of  me,  Joseph  Lunness,  of 
the  city  of  Toronto,  in  the  county  of  York,  drover,  made  this 
fourth  day  of  March  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen. 

1.  I  rei'oke  all  wills  or  other  testamentary  dispositions  by  me 
at  any  time  heretofore  made  and  declare  this  only  to  be  and  con- 
tain my  last  will  anil  testament. 

2.  I  direct  all  my  just  debts,  funeral  and  testamentary  ex- 
penses, to  be  paid  and  satisfied  by  my  executors  and  trustees  here- 
inafter mentione<l  as  soon  as  conveniently  may  be  after  my  de- 
cease. 

3.  I  bequeath  to  my  wife  Mary  Lunness  all  my  furniture 
books  pictures  provisions  and  all  my  other  household  effrcts  for 
her  own  absolute  use. 

4.  I  devise  and  bequeath  to  each  of  my  daughters  Annie  L. 
Jackson,  Bentrice  Sophia  Webster,  and  Jessie  C.  Jolinston  250 
shares  of  stock  in  the  Canadian  Pacific  Railway  Company  and 
to  my  son  Joseph  Readman  Luimcss  50  shares  of  stock  in  the 
Canadian  Pacific  Itailway  Company  such  stock  to  be  transferred 
to  my  said  children  witliin  six  months  after  my  decease. 

5.  I  devise  and  bequeath  the  sum  of  $1,000  to  be  paid  free  of 
legacy  duty  to  each  of  the  six  sons  of  my  sister  Sophia  Worthy; 
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slioxilil  any  of  my  said  nephews  predecease  me  the  share  which 
would  have  gone  to  such  deceased  nephew  shall  go  and  belong  lo 
his  brotheia  in  equal  shares. 

fi.  I  devise  and  beqneath  the  sum  of  $1,000  to  be  paid  free  of 
legacy  duty  to  each  of  the  four  children  of  my  nephew  the  "late 
\VilIiani  J.  Lunuess;  should  any  of  said  children  predecease  me 
the  share  which  would  have  gone  to  such  child  shall  go  and  be- 
long to  the  survivors  in  equal  shares. 

7.  I  devise  and  bequeath  all  my  real  estate  of  every  kind  and 
all  my  personal  estate  and  efFecta  whatsoever  not  otherwise  dis- 
posed of  by  this  my  will  unto  my  executors  and  trustees  herein- 
after named  and  the  survivor  of  them  and  his  sticcessors  their 
[322]  and  each  of  their  heirs  executors  and  administrators  re^ 
spcctively  according  to  the  nature  thereof,  upon  the  following 
trusts : — 

(1)  To  pay  the  taxes  and  insurance  and  keep  in  a  reasonable 
state  of  repair  for  the  use  of  my  wife  during  her  natural  life  my 
dwelling' house  in  the  township  of  Etobicoke  near  Long  Branch, 
and  the  lands  appertaining  to  and  now  used  in  connection  with 
same. 

And  to  pay  to  my  said  wife  free  o£  all  legacy  duty  and  income 
tax  if  any  an  annuity  of  $1,000  per  annum  payable  quarterly 
tlie  first  payment  thereof  to  be  made  at  the  expiration  of  one 
month  after  my  death. 

The  said  provisions  heretofore  made  for  the  benefit  of  my  said 
wife  shall  be  accepted  by  her  in  lieu  of  all  claims  which  she 
might  have  against  my  estate  for  dower, 

(2)  After  providing  for  the  bequests  hereinbefore  set  forth  in 
this  my  will  to  sell  and  dispose  of  any  or  all  of  my  property  sit- 
uated in  the  Province  of  Ontario  at  any  time  in  their  discretion 
within  ten  years  from  the  date  of  my  decease  and  to  divide  the 
proceeds  thereof  equally  amongst  my  three  daughtera  Annie 
Lunness  Jackson,  Beatrice  Sophia  'Webster,  and  Jessie  C.  J<Jms- 
tiin;  and  after  the  expiration  of  five  years  after  my  decease  to 
sell  and  dispose  of  all  my  pro(>erty  situated  in  the  Provinces  of 
Sa!<kHtchewan  and  Alberta  and  to  divide  the  proceeds  thereof 
ii]ually  amongst  my  four  children  Annie  Lunness  Jackson, 
JO  n.  R.  c. 
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Bentrice  Sophia  Wd)Ster,  Joseph  Reftdinan  Litnness,  and  Jessie 
C  Johnston. 

Provided  always  that  if  any  child  of  mine  shall  die  in  my  life- 
time leaving  a  child  or  children  who  shall  survive  me  then  in 
every  such  case  the  last-mentioned  child  or  children  shall  take 
and  if  more  than  one,  equally  between  them,  the  share  which  his, 
her;"  or  their  parent  would  have  taken  of  my  said  estate  if  such 
parent  hud  survived  me  and  if- any  of  my  said  children  shall  die 
without  issue  then  the  share  or  shares  which  should  have  gone 
to  such  deceased  child  shall  be  divided  equally  amongst  tny  said 
children  share  and  share  alike. 

(3)  That  until  the  said  partial  division  of  my  said  estate  takes 
place  my  executors  shall  after  making  payment  of  the  legacies 
hcmnbefore  provided  for  and  making  the  advances  and  pay- 
ments to  or  for  the  benefit  of  niy  said  wife  pay  the  balance  of  the 
income  derived  from  my  said  estate  equally  amongst  my  said 
four  children. 

[323]  (4)  My  said  executors  and  trustees  shall  assume  my  in- 
terest in  the  firm  heretofore  carried  on  by  me  and  my  partners 
imder  the  name  and  style  of  "Lunness  Rogers  and  Halligan"  and 
carry  on  the  same  as  it  was  carried  on  in  my  lifetime  and  if  they 
deem  it  advisable  in  their  discretion  they  may  appoint  iny  son 
to  look  after  the  interest  of  my  said  estate  in  the  said  business 
paying  to  him  such  salary  as  they  may  deem  reasonable  and  all 
share  or  profit  received  from  the  said  business  shall  be  divide<l 
equally  amongst  my  said  four  children. 

(5)  After  the  death  of  my  said  wife  the  said  real  estate  whicli 
was  retained  for  her  benefit  and  the  balance  of  my  property  real 
an<I  personal  shall  Ixf  sold  and  divided  equally  among  my  said 
children  as  hereinbefore  set  forth. 

(fi)  I  give  my  executors  and  trustees  full  power  and  authority 
to  soil  call  in  and  convert  into  moneys  all  my  real  and  iJersonal 
estate  aud  to  execute  conveyances  thereof  and  from  time  to  time 
to  change  any  investments  and  to  reinvest  the  moneys  belonging 
to  my  estate  in  any  investments  authorized  by  lawfor  executors 
to  invest  liioney  in. 

I  nominate  and  appoint  my  nepliew  William  T,  Worthy,  of 
the  city  of  Toronto,  salesman,   and  my  son-in-law   Sidney   C 
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Johnston,  of  the  eaid  city  of  Toronto,  to  be  the  executora  Had 
trustees  of  this  mj  last  will  and  testament. 

The  motion  was  heard  by  Sutherland,  J.,  in  the  Weekly  Court, 
Toronto. 

R.  U.  McPherson,  for  the  executor. 

R.  McKay,  K.C.,  for  J.  H.  Lunneea,  the  son  of  the  testator. 

T.  R.  Ferguson,  f^r  the  daughters  of  the  testatoK 

Sutherland,  J. ;  The  testator,  Joseph  Lunness,  made  his  will 
in  the  Province  of  Ontario,  bearing  date  the  4th  March,  1915, 
and  died  on  the  3d  November  following,  when  temporarily  absent 
therefrom.  Letters  probate  were  granted  to  his  nephew,  William 
T.  Worthy,  and  his  son-in-law,  Sidney  C.  Johnston,  the  executors 
therein  named.  The  latter  died  on  the  23d  November,  1918,  and 
the  widow  of  the  testator  on  the  5th  May,  1919. 

The  estate  was  of  about  $300,000  in  value,  of  which,  roughly 
[324j  speaking,  $240,000  has  been  administered,  and  the  ac- 
counts in  connection  therewith  were  passed  on  the  23d  December, 
1918. 

It  comprised,  aihongst  other  things,  real  estate  in  Ontario  of 
about  $S.600  in  value,  being  the  dwelling  house  of  the  testator  in 
his  lifetime  and  the  lands  appertaining  thereto;  teal  estate  in 
Alberta,  valued  in  the  inventory  filed  upon  application  for  pro- 
bate at  $5j000,  and  in  Saskatchewan  at  $40,000.  There  were 
also  1,191  shares  of  Canadian  Pacific  Railway  Company  stock, 
and  7  shares  of  Minneapolis,  St.  Paul,  &  SaiUt  Railroad  Com- 
pany stock.  In  addition,  there  were  household  goods  and  fumi- 
tui-e,  fiirming  implements,  an  interest  in  the  firm  of  Lunness, 
Rogers,  &  Hnlligan,  some  horses,  cattle,  sheep,  and  swine,  and 
farm  produce,  and  some  notes,  mortgages,  and  cash  in  bank. 

In  tbo  earlier  clauses  of  the  will  there  is  a  direction  for  the 
payment  of  debts,  funeral  and  teatainentary  expenses,  a  bequest 
to  his  wife  of  the  furniture,  books,  pictures,  provisions,  and 
houscbold  effects,  a  bequest  to  each  of  his  daughters,  Annie  L. 
Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston,  of 
"  250  shares  of  the  Canadian  Pacific  Railway  Company  stock,  and 
to  his  son,  Joseph  Readuian  Lunness,  of  50  shares  thereof,  to  be 
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transferred  to  them  withiu  six  months  aft^  the  testator's  decease, 
and  a  beqiieet  of  the  sum  of  $1,000  to  each  of  the  six  sons  of  his 
sister,  Sophia  Worthy,  and  of  $1,000  to  each  of  the  four  chiMrcB 
of  his  nephew,  'William  J.  Lnnncss,  deceased.  Other  clauses  are 
as  follows: — 

[The  learned  judge  then  quoted  dause  7,  with  all  its  sub- 
clauses, as  sot  out  above.] 

By  agi-eenient  of  the  members  of  the  family  interested,  all  of 
whom  are  adults,  an  arrangement,  it  is  said,  was  made  by  which 
ihe  annuity  to  the  widow  was  increased  and  paid  to  her  till  the 
time  of  her  death. 

The  surviving  executor  upon  this  motion  desires  the  advice 
and  direction  of  the  court  on  the  proper  construction,  and  inter- 
pretation of  the  will,  with  reference  to  certain  queetioua  as  fol- 
lows : — 

"Q.  1.  Is  stock  of  the  Canadian  Pacific  Railway  Company 
property  in  Ontario  or  in  Saskatchewan  or  in  Alberta,  or  in  any 
of  them,  within  the  meaning  of  subclause  2  of  clause  7  <^  the 
will  ?" 

[325]  The  certificates  for  the  shares  of  the  Canadian  Pacific 
Railway  Company  stock  had  been  placed  by  the  testator  in  his 
lifetime  in  a  box  in  a  safety  deposit  vault,  in  the  Province  of  On- 
tario, and  were  there  at  the  time  of  his  death. 

It  is  argued  on  the  one  hand,  on  behalf  of  the  three  daughters, 
Annie  Lunness  Jackson,  Beatrice  S.  Webster,  and  Jessie  C. 
Johnston,  that  the  word  "property"  in  subclause  2  of  clause  7  is 
wide  enough  to  include  and  does  include  the  said  shares  of  stock, 
which  are  therefore  claimed  by  them.  On  the  other  hand,  it  is 
argued  on  behalf  of  the  son,  Joseph  Headman  Lunness,  that  in 
the  first  place  the  word  "property,"  particularly  when  modified 
or  limited  by  the  associated  word  "situated,"  has  application 
only  to  real  estate  in  Ontario,  and  in  the  next  place  that  the 
shares  of  the  Canadian  Pacific  Railway  Company,  whose  head 
office  is  at  the  city  of  Montreal,  in  the  Proi'inco  of  Quebec,  can- 
not be  said  to  be  property  in  any  other  province  in  the  Dcwninion 
of  Canada. 

In  many  of  the  cases  dealing  with  wills,  in  which  the  scope  of 
the  word  "property"  was  in  question,  the  point  often  was 
10  B.  B.  O. 
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whother  it  covered  real  eatAte  at  all  or  wrs  eiiiiply  a  term  ii^eil 
witli  reference  to  personal  eetate.  The  word  "property"  ia  ouo 
of  wide  scope. 

In  Jarman  on  Wills,  0th  od.  vol.  1,  p.  JJttO,  the  learned  lext- 
writer  puts  the  matter  broadly  thus : — 

"If  ft  testator  gives  all  his  'estate,'  or  all  lis  'pi-operty,'  thi-se 
words  will  prima  facie  caiTy  his  real  estate,  for  tlicj'  are  aiif- 
ficieiit  to  include  both  real  and  personal  estate^" 

And  again,  at  p.  999: — 

"  'Property'  is  a  word  of  almost,  if  not  quite,  aa  strong  opera- 
tion as  tlie  word  'ostate.' "  But  a  testator  may  show  by  the  context 
that  he  uses  the  word  'estate'  or  'property'  iii  a  restricted  mean- 
ing. Thua  if  he  disposes  of  his  'personal  estate  and  property,"  or 
'personal  property,  estate,  and  ofEcets,'  the  word  'personal'  will 
as  a  genera]  rule  override  the  whole," 

In  Halsbnry's  Laws  of  England,  vol.  28,  1  1332,  pp.  711,  "12, 
note  (g),  it  is  said: — 

"In  gifts  such  as  a  gift  of  'my  property*  the  words  prima  faeic 
include  the  testator's  real  and  personal  estiito  and  the  whole  of 
the  testator's  interest  therein  (Z?of  d.  Wall  v.  Laiiglandu  (LSll) 
14  East,  370,  104  Eug.  Reprint,  644)." 

[326]  In  the  present  will  there  are  no  words  tndicatiit^  tliut 
the  word  "property"  is  restricted  in  any  way  unless  it  can  Ix.'  aai(! 
that  the  word  "situated"  baa  that  otTwt.  It  is  argued  tliat  that 
word  is  applicable  to  real  estate,  and  cannot  propeily  lie  used 
with  reference  to  personal  estate,  and  that  in  conse»nioncc.  whi-u 
associated  in  the  clause  in  question  with  the  wunl  "property,"'  it 
necessarily  means  "real  property," 

I  cannot  think,  having  regard  to  the  whole  will,  that  the  word 
"situated"  after  the  word  "property"  really  makes  any  diffei-euce 
in  the  coiistruefion  to  be  given  to  the  word  "property,"  or  tluit 
it  must  be  confined  to  real  property  only. 

In  Guiliri4^  V.  M'ahond  (1883)  L.  11.  22  Cti.  Div.  573,  Mr, 
Justice  Fry  [Hiiuts  out,  at  p.  57C,  that  persimal  property  can  have 
a  locality  as  well  aa  real  property :  "Lastly,  in  the  ease  of  Jiarl  of 
Ti/ro)ie  v.  Marqtik  of  Waierford  (IStiO)  1  Do  G.  F.  &  J.  fil3, 
025,  45  Eng.  Reprint,  499,  the  Court  of  Appeal  had  to  consider 
the  meaning  of  the  expression  'land  and  property*  of  the  testator 
10  B.  K.  C.  "  . 
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in  the  county  of  NorthumberUud,  and  it  was  beld  that  debts  due 
to  the  testator  in  respect  of  collieries  in  the  county  of  Xorthum- 
berland  passed  as  property  in  that  county.  The  Lord  Chancellor, 
in  delivoring  judgment  in  that  case,  said:  'The  word  "property"  ' 
used  in  this  will  appears  to  me  to  have  its  most  extensive  aigoili- 
eatioiL  Personal  property  may  have  a  locality,  as  we  well  know 
from  the  cases  in  the  hooks  respecting  bona  notabilia;  and  iu  the 
late  ease  of  Horsfield  v.  Asktoit  (1856)  2  Jnr.  N.  S.  193,  1 
Week.  Rep.  269;  Ashtim  v.  Horsfield  (1860)  (i  Jur.  N.  S.  355, 
2  L.  T,  N.  S.  1,  8  Week.  Rep.  285,  the  House  of  Lords  gave  full 
cfTcct  to  the  doctrine  of  the  locality  of  personalty,  where  the  sub- 
ject of  the  gift  is  intelligibly  described.'  " 

I  am  of  opinion,  therefore,  that  the  words  "property  situated'' 
include  all  the  real  and  personal  property  which  the  testator 
owned  in  the  Province  of  Ontario  after  providing  for  the  be- 
<liic8ts  mentioned. 

A  number  of  succession  duty  cnscs  were  cited  in  support  of  the 
contention  that  the  Canadian  Pacific  Railway  Company  stock 
could  not  be  said  to  be  prc^rty  situated  in  Ontario.  In  such 
oases,  however,  the  decisions  turned  largely  on  the  special  words 
in  the  statutes  in  question,  and  the  judgmmts  were  not  altogethcr 
in  accord,  because  the  statutes  of  the  different  provinces  are  not 
identical  I  am  inclined  to  think  they  have  not  much  applica- 
tion. 

L327]  The  case  of  Toronto  General  Trusts  Corporation  v. 
The  King  (1919)  reported  in  35  Times  L.  K.  450,  [1919]  A. 
C.  679,  is  a  late  and  interesting  one.  It  was  there  held  that  "tlm 
rule  that  the  locality  of  a  mortgage  at  the  time  of  the  creditor's 
death  is  the  place  where  the  mortgage  is  then  found  has  no  appli- 
cation where  the  mortgage  has  been  created  or  is  evidenced  by 
two  or  more  deeds  of  eollaterat  value,  which  are  found  in  dif- 
ferent jurisdictions.  In  such  cases  regard  must  be  had  to  other 
circumstances,  such  as  the  residence  of  the  mortgagee,  the  pkco 
of  payment,  and  the  situation  of  the  mortgaged  property." 

Reference,  may  be  made  also  to  Blackwood  v,  2'he  Queen 
(1882)  8  App.  Cas.  82,  at  p.  Si,  52  L.  J.  P.  C.  N.  S.  10,  14,  -18 
L.  T.  X.  S.  441,  31  Week.  Rep.  (!45,  as  to  the  legal  effect  of  the 
maxim  mobilia  sequunliir  personam. 

I  am  of  the  opinion  that  the  ('auadian  Pacific  Railway  Com- 
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paiiy  stock  must  be  taken  to  be  8itiiate<l  in  Ontario  and  covered 
by  tbe  word  "property"  in  snbcianse  2, 

Pcrliapa  I  should  say  a  word  about  another  matter.  The  gues- 
tion  in  exiKiiindiug  a  wilt  is:  "What  is  tbe  meaning  of  the 
words  used  by  the  testator  therein  I"  An  atfidavit  of  Joseph 
Lunness  was  sought  to  be  read  on  tlio  motion,  with  a  view  of 
Ebowing  that  the  testator  ordinarily  meant  "real  estate''  when 
using  the  word  '"property."  But,  if  a  word  in  a  will  is  definite, 
and  not  susceptible  of  donbt,  as  I  think  in  the  ease  of  the  word 
"priiporty,"  evidence  is  inadmissible  to  show  that  it  has  a  differ- 
ent or  restricted  meaning.  Daicson  v.  Higgtng  [1900]  2  Cb. 
-;>G,  GO  L.  J.  Cli.  X.  S.  789,  48  Week.  Rep.  C73,  83  L.  T.  N.  S. 
209;  nUjginsv.  Uaiison  [1902]  A.  C.  1, 11  L.  J.  Ch.  N.  S.  132, 
50  Week.  Rep.  337,  85  L.  T.  N.  S.  768;  Jarman  on  Wills,  Cth 
f-d.  (lyiO)  vol.  1,  pp.  485  and  500;  Wigram'a  Extrinsic  Kvi- 
dciieo  in  Aid  of  the  Interpretation  of  Wills,  5th  ed.  (1914)  pp. 
1 1  and  12 ;  Hawkins  on  Wills,  2d  ed.  (1912)  p.  14.  I  therefore 
rule  out  the  evidence  offered. 

The  first  question  will,  therefore,  be  answered  as  follows: — 

'"Tlie  stock  of  the  Canadian  Pacific  Railway  Company  is  pi-op- 
orty  in  Ontario." 

Question  2  is  as  follows:  "Which  of  the  children  of  the  testa- 
tor are  entitled  to  the  stock  of  the  Canadian,  Pacific  Railway 
Company  belonging  to  the  said  estate,  which  is  disposed  of  by 
subclause  2  of  clause  7  of  the  willf 

Tho  answer  is:  The  testator's  three  dangbtera,  Annie  Lun- 
ness Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston. 

[328]  The  third  question  is:  "Does  Joseph  Readman  Lun- 
ntss  take  any  share  or  interest,  and  if  so  what,  undet  subclause 
2  of  clause  7  of  the  said  will,  in  the  pi-operty  of  the  testator  sit- 
uated within  the  Prorinee  of  Ontario?" 

It  seems  to  me  that,  after  the  pai'tial  division  of  the  estate 
referred  to  in  clause  7,  subclauses  2  and  3,  of  the  will,  there 
would  be  left  of  the  estate  in  Ontario  to  be  dealt  with  under 
clause  7,  sulrt'lause  5,  upon  the  death  of  the  wife  of  the  testator, 
the  fund  which  had  been  set  aside  to  create  the  annuity  in  her 
favor  and  the  homestead  property.  Apart  frtan  the  interest 
which  Joseph  Ueaduian  Lunness  had  in  the  balance  of  the  income 
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liereinbefore  referred  to,  and  that  he  would  take  upon  the  death 
of  his  mother,  I  am  of  opinion  that  he  takes  no  other  share  or  in- 
terest ifl  the  property  of  the  testator  situated  within  the  Province 
of  Ontario,  AH  other  propi'fty  in  Ontario  belongs  e<fiially  to  his 
three  sisters  and  passes  to  tJiem  under  clause  7,  subclaiise  2,  of  the 
will.  Upon  the  death  of  the  testators  widow,  subclause  5  of  elause 
7  of  the  will  applies,  and  the  four  children  of  the  testator,  namely, 
Annie  Lunness  Jackson,  Beatrice  Sophia  Webster,  Joseph  Read- 
uian  Luuness,  and  Jessie  0.  Johnston,  share  equally  in  the 
residue  of  the  real  and  persofisl  property  of  the  testator,  the  ex- 
pressions in  that  subclause,  "divided  equally"  and  "as  herein- 
before set  forth,"  having  that  meaning. 

Question  4  is  as  follows :  "Provided  that  such  of  the  defend- 
ants as  are  entitled  to  the  property  mentioned  in  subclause  2  of 
clause  7  of  the  will  so  agree,  (a)  may  the  executors  divide  such 
property  in  specie  among  them,  instead  of  selling  it  and  dividing 
the  pi-oceeds  f  All  the  persons  interested  being  sui  juris,  I  am 
of  opinion  that  this  question  should  be  answered  in  the  affirma- 
tive. 

"(b)  When  should  the  division  of  such  property  be  madeT' 
I  am  also  of  opinion  that  for  the  same  reason  it  may  he  mad>!  at 
any  time.  Besides,  as  to  the  property  situated  in  the  Province  of 
Ontario;  and  referreil  to  in  the  iirst  part  of  subclause  2  of  cUiise 
7,  thei-c  is  a  discretion  placed  in  the  bands  of  the  executors  as 
to  the  time. 

"Q.  3.  May  the  executor  divide  the  property  in  the  Provinces 
of  Saskatcliewan  and  Alkirta,  mentioned  in  subclause  2  of  clause 
7  of  the  wiU,  among  those  of  the  defendants  who  are  entitled 
thereto,  before  the  expiration  of  the  period  of  five  years  speciticd 
[329]  in  sulKrIause  2  i"  The  parties  being  sid  juj-is,  this  ques- 
tion may  he  answered  in  the  affirmative. 

While  the  answers  to  the  questions  already  given  dispose  of  the 
substantial  matters  referred  to  upon  the  argument,  certain  fur- 
ther questions  arc  asked  in  the  notice  of  motion,  as  follows:— 

"G.  Are  mortgages  of  la^nds  within  Ontario  propertj-  of  the 
testator  situate  in  the  Province  of  Ontario -within  the  meaning 
of  subclause  2  of  clause  7  of  the  said  will  ?" 

"(a)  W'hen  such  mortgages  were  held  by  the  testator  at  the 
time  of  his  death  V 
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"(b)  When  such  mort^agt^s  were  taken  for  moneys  invested  by 
the  execntora  i" 

"7.  Will  tJi©  lauds  comprised  in  eidier  class  of  mortgages  iiieu- 
tioned  in  the  preceding  question,  or  the  proceeds  thereof,  be  divia- 
iblo  as  lands  iu  Ontario  under  the  provisions  of  the  will  after  de- 
fault in  payment  of  the  mortgages,  and  (a)  sale  of  land  under  the 
powers  of  sale  in  the  mortgages,  (b)  after  such  mortgages  are 
foreclosed '{ 

"8.  If  lands  in  Ontario  held  by  the  estate  under  said  mortgages 
are  sold  under  the  powers  of  sale  in  the  mortgages  or  are  fore- 
closed, bow  should  the  proceeds  thereof  or  the  lands  foreclosed  be 
divided  among  the  defendants !" 

The  material  £lcd  ia  not  sufficiently  explicit  to  enable  me  to 
deal  with  and  dispose  of  some  of  these.  It  may  be  that  the  par- 
tics  interested  can  now  deal  with  tbem  without  further  interpre- 
tation of  the  will  or  advice.  If  not,  I  may  be  spoken  to  after 
vacation,  and  after  the  further  material  neeessary  has  been  sup- 
plied. 

The  costs  of  all  parties  to  the  motion  thus  far  will  he  payable 
out  of  the  re3i<luary  estate. 

The  tlirce  daughters  of  the  testator  appealed  from  the  judg- 
ment of  Sutherland,  J. ;  and  Joseph  lieadmau  Lunness,  the  son, 
also  appealed  from  the  judgment  in  so  far  as  it  declared  that  the 
shares  of  the  Canadian  Pacific  llailway  Company  owned  by  the 
testator  were  property  stiuated  in  the  Province  of  Ontario. 

The  appeals  were  heard  by  Sleredith,  O.J.C.P.,  Kiddell,  Latch- 
ford,  and  Jliddleton,  JJ. 

T.  R.  Ferguson,  for  the  throe  daughters,  contended  that  the 
[330]  ii-ords  "as  hweinbefore  set  forth"  in  subclause  5  of  clause  7 
had  reference  back  to  subclause  2  ;  that  the  words  in  subclause  5, 
"my  said  children,"  meant  the  daughters  only;  that,  upon  the 
true  construction  of  subclause  5,  the  testator  divided  his  children 
into  two  classes,  wtili  the  intention  that  the  proceeds  of  all  prop- 
erty in  Ontario  sbould.be  distributed  equally  amongst  his  daugh- 
ters and  the  proceeds  0|f  all  his  property  elsewhere  should  be  dis- 
tributed equally  amongst  his  four  children ;  that  the  IcariKnl  judge 
below,  having  bold  that  the  son  took  no  interest  in  property  sit- 
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Qated  in  Outario,  erred  in  holding  that  the  son  took  «n  interest 
in  the  proceed!)  of  the  homestead  property,  which  was  situated  in 
Ontario;  that  the  son  had,  since  the  death  x)f  the  testator,  by  his 
conduct  and  acts  construed  lie  will  according  to  the  contention  of 
the  daughters,  in  that,  since  the  death  of  the  testator,  the  son  had 
conveyed  the  property  in  question  to  the  trustees,  and  by  the  same 
deed  conveyed  to  the  trustees  part  of  his  own  property  pur- 
chased from  him  hy  the  dau^^ters,  and  was  estopped,  by  reason 
of  his  conduct,  from  asserting  any  contrary  intention. 

R  McKay,  K.C,  for  the  son,  contended,  in  answer  to  the 
daughters'  appeal,  that  subclause  2  applied  only,  In  so  far  as  the 
provisions  in  favor  of  the  daughters  were  concerned,  to  property 
situated  within  Ontario  in  a  narrower  sense  than  that  contended 
for  by  the  daughters,  and  was  confined  to  realty  within  Ontario 
'  other  than  that  set  apart  for  the  benefit  of  the  widow  during  her 
lifetime;  and  that,  upon  the  death  of  the  widow,  this  real  estate 
and  all  the  testator's  personal  property,  save  that  specifically  be- 
queathed, was  didsible  among  the  four  children  equally.  Upon 
tlie  son's  own  appeal  he  contended  that  the  shares  of  the  Canadian 
Pacific  Kailway  Company  were  not  locally  situated  in  Ontario, 
but  in  Quebec,  where  the  head  office  of  the  corajMiny  was  and 
where  the  shares  were  transferable.  He  referred  to  Attorney- 
General  v.  Higoim  (1S57)  2  Hurlst  &  N.  339,  157  Eug.  Kcprint, 
140,  26  L.  J.  Exch.  X.  S.  403;  In  the  Goods  of  Ewing  (1880"| 
L.  R.  6  Prob.  Div.  19,  50  L.  J.  Prob.  N.  S.  11,  44  L.  T.  N.  S. 
278,  29  Week.  Rep.  474,  45  J.  P.  376 ;  Inre  C/arfc"ri904]  1  Ch. 
294,  73  L.  J.  Ch.  N.  S.  188,  52  Week.  Rep.  212,  89  L.  T.  N.  S. 
736,  20  Times  L.  R  101 ;  Attomey-Oeneral  for  Ontario  v.  IVoorf- 
rvff  (1907)  15  Out.  L.  Rep.  416;  ^^ooiruff  v.  Attorney-General 
for  Ontario  [1908]  A.  C.  508,  24  Times  L.  R.  912;  Cotton  v. 
The  Kiruj  [1914]  A.  0.  17C,  at  pp.  186,  195,  83  L.  J.  P.  C.  N. 
S.  105,  110  L.  T.  X.  S.  276,  30  Times  L.  R.  71,  15  D.  L.  R.  283, 
at  pp.  286,  293 ;  Rex  v.  Loi-iU  [1912]  A.  C.  212,  81  L.  ,T.  P.  C. 
K  S.  140,  105  L.  T.  N.  S.  650,  28  Times  L.  R.  41;  lie  Neu- 
comhe  (1918)  42  Out.  L.  Rep.  590;  Treasurer  of  the  Province 
of  Ontario  V.  Pdtiin  (1910)  22  Out.  L.  Rep.  184;  Attomey-Gen- 
eral  of  Ontario  v.  Newman  (1901)  1  Ont.  L.  Rep.  511- 
[331]  In  the  ecmrt  below  we  attempted  to  put  in  evidence  as  to 
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wliflt  the  testator  meant  by  "property,"  but  it  was  not  admitted 
bv  the  IPAined  judge. 

R.  U.  McPherson,  for  the  surviving  executor. 

Ferguson,  in  reply,  on  the  question  of  the  admisaibility  of 
evidence,  referred  to  Higgins  v,  Dawson  [1902]  A.  C.  1,  71  L. 
J.  Ch.  N.  S.  133,  50  Week.  Rep.  337,  85  L.  T.  N.  S.  7C3  In 
re  CJarh  [1004]  1  Ch.  294,  73  L.  J.  Ch.  N.  S.  188,  52  Week. 
Itep.  212,  89  L.  T.  N.  S.  736,  20  Times  L.  K  101,  was  not  like 
thin  cRse,  nud  waa  not  a  revenue  case,  as  mo?t  of  the  other  cases 
cited  were. 


Ribbell,  J.;    The  will  in  question  first  makes  certain  specific 
bequcstp,  and  then  devises  and  bequeaths  "all  ray  real  estate  of 
every  kind  and  all  my  personal  estate  and  effects  whatsoever  not  -  . 
otherwise  disposed  of  by  this  my  will"  to  the  executors  and 
trustees  named  upon  trust : — 

[The  learned  judge  then  quoted  the  six  suWIauses  of  clause  7 
of  the  will,  AS  above  set  out.] 

Tlie  specific  legacies  are  paid,  and  the  widow  is  dead;  the  four 
children  of  the  deceased  are  all  sui  juris. 

The  deceased  had  in  Ontario  real  estate  amounting  to  over 
$8,000  in  value;  in  A]l>erta,  one  lot  worth  about  $.5,000;  and  in 
Saskatchewan,  land  worth  about  $40,000.  ilia  domioil  at  the 
time  of  bis  death  was  Ontario;  he  had  lived  for  some  eleven  years 
near  Toronto,  and  had  a  place  of  business  in  Toronto. 

A  few  yeara  l)eforc  his  death,  he  had  given  to  hia  son  some 
$4:^,000;  at  the  time  of  his  death  he  had  1,191  shares  of  Cana- 
dian Pacific  Railway  Company  stock,  the  certificates  for  219  of 
which  ho  had  in  a  safety  dcjKiait  box  in  Toronto;  and  the  ques- 
tion on  this  appeal  is  concerning  these  319  shares,  the  daughter 
claiming  that  it  is  "projiertv  situated  in  the  Province  of  Ontario" 
witliin  the  meaning  of  sulchni^c  2  of  clause  7,  above  set  out,  the 
son  disputing  this  interpretation. 

In  the  interpretation  of  wills  the  court  is  not  troubled  with 
many  puzzling  qncstioua  which  arise  in  private  international  law, 
— the  conflict  of  laws,  as  it  is  called,  deals  with  property  from  an 
entirely  different  point  of  view  and  with  an  entirely  different 
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object.  So,  too,  in  caaes  of  taxation  of  decadents'  estates,  the 
point  of  view  and  the  object  are  wholly  different. 

In  Uie  interpretation  of  thiB,  as  of  every  other  will,  we  nxust 
place  ourselves  in  the  testator's  armchair  and  determine  from 
the  [332]  language  itself,  under  the  circumstaBces,  what  he 
meant, — in  this  very  little  assistance  can  be  derived  froin  othor 
wills.  If,  from  the  language  employed  and  the  circiimBtancei^, 
the  meaning  of  the  testator  can  fairly  be  made  out,  effect  must 
be  given  to  that  meaning — unless  it  violates  some  rule  of  law — 
whatever  may  have  been  the  interpretation  plaoed  by  courts  upon 
the  words  of  other  wills  in  the  same  or  similar  language. 

From  an  examination  of  the  will  as  a  whole  I  am  satisfied  that 
when  the  testator  speaks  of  property  "situated  in  the  Province  of 
Ontario,"  he  means  his  real  estate.  No  doubt  "  'property'  is  the 
most  comprehensive  of  all  the  terms  which  can  be  used,  inasmuch 
as  it  is  indicative  and  descriptive  of  every  possible  interest  which 
the  party  can  have"  (Langdale^  M.R,  in  Joaes  v.  jStmnier 
(ISS.'i)  5  L.  J.  Ch.  N.  S.  87,  90),  and  no  doubt  in  a  proper  case 
the  word  will  be  so  interpreted.  But  here  I  cannot  think  that 
tjie  testator  thought  of  his.  Canadian  Pacific  Hailway  Company 
stock  as  being  "situated"  anywhere, — "the  expression  of  situa- 
tion .  ,  .  ia  hardly  apt  for  personal  estate.  I  do  not  mean  to 
Bay  that  personal  estate  is  not  situate  somewhere — of  course  it  is 
— but  you  do  not  find  that  word  usually  used  in  a  will  (as)  pass- 
ing personal  estate."  Lindley,  L.J.,  in  Hall  v.  llall  [1892]  1 
Ch.  363,  at  pp.  363,  364. 

I  think  that  in  this  will  the  testator,  having  real  estate  which 
could  be  and  was  in  every  sense  situated  iu  tlie  Province  of  On- 
tario, meant  that  real  estate  by  the  expression  employed. 

The  four  children  then,  in  my  opinion,  should  divide  this 
stock  equally. 

The  son's  appeal  should  be  allowed;  the  costs  may  well  Iw 
borne  by  tlio.fund,  as  the  litigation  has  arisen  from  the  inuguagc 
employed  by  the  testator  himself. 

Middleton,  J.:  Appeal  and  cross  appeal  from  the  judgment 
of  Mr.  Justice  Sutherland,  delivered  on  the  26th  July,  IftlD. 

Joseph  Lunness  died  on  the  3d  Novemlier,  1915.  His  will, 
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bonriiig  dato  the  4th  March,  1915,  was  duly  udmitted  to  probate. 
His  widow,  who  survived  him,  died  on  the  5tb  May,  iyi9. 

Jlia  estate,  ftccnrdiiig  to  the  inventory  aubraittod  upon  the  ap- 
plication for  probate,  amounted  to  the  sum  of  about  $335,000, 
comprising  among  other  things  1,191  shares  of  stock  in  the 
Canadian  Pacific  Railway  Company,  valued  at  *221,377;  binds 
in  [333]  Etobicoke  (Ontario),  vahied  at  $«,l)00;  lands  in  Ed- 
monton (Alberta),  valued  at  $5,000;  and  lands  in  Saskatche- 
wan, valued  at  $40,000.  The  remainder  of  the  estate  consisted 
of  mortgages,  cash,  stocks,  and  cattle. 

By  his  will  the  testator  gave  to  his  widow  his  furniture  and 
household  effects.  II©  then  gave  to  each  of  bis  three  (laughters 
250  shares  of  stock  in  the  Canadian  Pacifie  Railway  Company, 
and  to  bis  son  50  shares  of  the  same  stock.  After  some  pecuni- 
ary legacies,  not  now  of  any  importance,  he  devised  and  be- 
queathed all  his  real  estate  and  all  his  personal  estate,  not  other- 
wise disposed  of  by  his  will,  to  his  executors  and  trustees  upon 
trust  to  allow  his  widow  to  occupy  his  dwelling  house  and  lands 
appertaining  thereto  during  her  life,  and  upon  the  further  trust 
to  pay  her  an  annuity.  Then  follow  the  olatises  giving  rise  to 
the  present  difficulties : — 

[The  learned  judge  quoted  subclauses  2,  3,  4,  and  5  of  clause 
7  of  the  will,  as  above  set  out.] 

The  daughters  contend  that,  under  the  provisions  of  the  will 
above  quoted,  the  stock  of  the  Canadian  Pacific  Railway  Com- 
pany is  to  be  regarded  as  situated  within  the  Pnn'iuee  of  Ontario, 
and  that  the  proceeds  of  it,  as  well  as  the  jwoeeeds  of  the  resi- 
dence, are  divisible  among  thera.  The  son  contends  that  th«? 
second  subclause  above  quoted  applies  only,  so  far  as  the  provi- 
sion in  favor  of  the  daughters  is  concerne^i,  to  property  situated 
within  Ontario  in  a  narrower  sense,  and  is  confined  to  realty 
within  Ontario  other  than  that  set  apart  for  The  benefit  of  thd 
widow  during  her  lifetime;  and  that,  upon  the  death  of  the 
widow,  this  real  estate  and  all  the  testator's  personal  property, 
lavo  that  specifically  bequeathed,  is  divisible  among  the  four 
children  equally. 

Mr,  Justice  Sutherland,  in  a  very  onrefully  considered  judg- 
ment, has  concluded  that  the  Canadian  Pacific  Railway  Corn- 
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pauy  stock  is  pi-opcrty  situated  witliia  Ontario,  and  ie  tlicrefore 
divisible  among  the  daughters  to  the  exchiBion  of  the  son,  but 
that  the  proceeds  of  the  residence  fall  under  clause  4,  and  are  di- 
visible among  the  four  children.  The  son  and  daiif^htcrs  both  ap- 
peal from  the  portions  of  the  judgment  adverse  to  their  respective 
contentions. 

I  have  come  to  the  conchisioa  that  the  api>efll  of  tin-  soti  should 
be  allowed  and  the  appeal  of  the  daughters  should  \w  dit<iiiis>>ed. 

[334]  As  I  understand  the  will,  the  intention  of  the  testator 
was  that  the  great  bnlk  of  his  estate  should  bo  divisibli'  upon  the 
death  of  his  wife.  He  does  not  set  apart  a  fun<l  for  tlie  purpose 
of  securing  to  her  tlie  annuity,  but  until  she  dies  the  bulk  of  the 
estate  is  to  remain  intact. 

It  is  eommoB  ground  that  the  testator  was  on  most  affectionate 
terms  with  all  the  members  of  his  family,  and  that  be  had  con- 
ferred some  benefits  upon  his  son.  There  is  some  coiiHict  as  to 
the  extent  of  these  benefits  so  conferred,  but  there  is  nothim:  to 
lead  lane  to  suppose  that  he  intended  to  discriminate  against  the 
SOD  beyond  what  was  necessary  to  produce  a  condition  of  eipial- 
ity,  having  regard  to  the  transactions  which  had  taken  place  dur- 
ing his  lifetime.  This  is  the  probable  explanation  for  the  greater 
l>enefitB  conferred  upon  the  daughters  by  the  clause  dealing  with 
the  partial  distribution  of  the  Canadian  Pacific  Railway  Com- 
pany stock  held  by  him. 

It  is,  I  think,  erroneous  to  assume  that  the  effect  of  subclause 
2  is  that  the  testator  intended  to  classify  all  his  property  as  beinp; 
f^ituated  either  in  the  Province  of  Ontario  or  in  the  Provinces  of 
Saskatchewan  and  Alberta.  He  might  have  owned  real  estate 
within  the  Province  of  Quebec,  and  it  clearly  was  not  his  inten- 
tion that  he  should  die  intestate  as  to  any  part  of  his  property. 
The  devise  to  his  executors  and  tmsfecs  is  expressed  in  the  widest 
possible  terms.  The  true  significance  of  subclause  2  is,  as  I 
think,  to  pi"ovide  for  a  minor  benefit  to  the  daughters  by  permit- 
ting them  to  receive,  at  what  he  evidently  thought  was  a  com- 
paratively early  date,  the  proceeds  of  the  property  situate  within 
Ontario.  This  I  take  to  be  w>slty,  not  because  I  attribute  any 
narrow  meaning  to  the  word  "property,"  but  becauRc  the  testator 
speaks  here  of  propfrfij  situated  in.Ontario.  This  word  "sit- 
10  B.  n.  c. 
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iiated"  is  properly  uscmI  only  in  coont-c-lioii  with  rcfllty.  See  tlie 
judgment  of  I»id  JuBtice  Limlley  in  IlaU  v.  Hail  [lSi)2]  1  Cli. 
361,  whore,  dealing  with  a  jjift  of  "effiK'ts  whereaoever  tho  aftuie 
niny  he  situate,"  he  says  (pp.  303,  :tB4) :  "The  expression  o£ 
.situation,  'wheresoever  the  same  may  be  sitnatc,'  is  hardly  apt 
for  personal  estate.  I  do  not  mean  to  sny  that  personal  estate  is 
not  situate  somewhere — of  course  it  ia— hut  you  do  not  find  that 
word  nsually  used  in  a  will  passing  pei-aonal  estate." 

The  "property"  situated  in  the  Provinces  of  Saskatolicwan 
[335]  and  Alherta,  wliifdi  is  to  be  divided  among  the  four  chil- 
dren, I  take  to  mean  the  realty  situated  in  these  provinces.  It 
may  also  well  include  the  cattle  and  farm  implements  owned  in 
connection  with  the  ranch ;  concerning  these  no  question  has  beeu 
asked,  and  I  express  no  opinion. 

I'he  third  siibclause  speaks  of  the  division  authorized  by  the 
second  clause  as  a  "partial  division  of  my  estate,",  and  provides 
that  the  balance  of  the  income  ia  to  be  equally  divided  amongst 
the  four  children.  This,  I  think,  again  points  to  the  fact  that  the 
great  bulk  of  the  estate  is  yet  to  remain  in  the  hands  of  the  execu- 
tors. 

The  fourth  subclause^  authorizing  the  continuance  of  the  busi- 
ness, is  again  followed  by  the  same  provision,  "all  aliare  or  profit 
i-eceivcd  from  the  said  business  shall  be  divided  equally  amongst 
my  said  four  children." 

The  fifth  subclause,  which,  as  I  have  already  said,  is,  I 
think,  tho  main  provision  of  the  will,  provides  that,  after  the 
death  of  the  wife,  the  "real  estate  which  was  retained  for  her 
lM;ucfit  and  the  balance  of  mj  property  real  and  personal  shall 
lie  sold  and  divided  equally  amoug  my  said  children  as  herein- 
hoforo  set  forth."  I  can  attribute  no  meaning  to  these  words 
otiier  than  an  intention  that  the  proceeds  of  all  of  this  properly 
shall  be  divided  equally  among  the  testator's  children  as  herein- 
lieforc  set  forth. 

Ifneh  was  said  upon  the  argument  as  to  the  effect  to  be  given 
to  the  words  "as  hereinbefore  set  forth."  I  Jo  not  think  that  the 
testator  iuteudul  these  to  conflict  with  the  word  "otjimUy,'"  just  a.s 
I  would  tind  in  the  proviso  at  the  end  of  subclause  2  an  e.\plana- 
tioB  of  their  use.    That  provso  is  "that  if  any  child  of  mine  ahall 
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di«  in  inv  lifetime  leaving  a  child  or  childrfn  who  shall  siinivr 
me  tlien  in  every  aiieli  case  tlie  last-mentioned  child  or  children 
shtiH  take  and  if  more  than  one:  equally  between  them,  the  share 
which  his  her  or  their  parent  would  have  token  of  my  said  estiife 
if  such  parent  had  siin'ived  mc  and  if  any  of  iny  Siiid  children 
shall  die  withont  issue  then  the  share  or  ehai:es  whicli  Bhould  liave 
gone  to  such  deceased  child  shall  be  divided  equally  amongst  my 
said  children  share  and  share  alike." 

Throughout  the  will  thei-e  is  a  clear  distinction  b4'twei'n  tlie 
dau^ters,  who  are  only  referred  to  as  a  class  once,  ami  tlie  four 
children,  who  arc  referred  to  in  almost  every  cransc.  Hail  the 
[336]  testator  intended  any  particular  property  to  he  divided 
among  his  daughters,  he  would  have  said  so,  and  not  referred  to 
them  as  his  '"children,"  Where  he  intended  the  four  to  share,  he 
invariably  used  the  word  "children." 

Underlying  the  argument  made  on  behalf  of  the  daughters  h,  I 
think,  the  fallacious  assumption  that  incorporeal  property  must 
be  deemed  to  have  a  situs.  That  argument  was  based  almost  en- 
tirely upon  the  maxim  "mohilta  sequuniur  personam."  That 
maxim  is  used  as  a  convenient  statement  of  the  rule  of  private  in- 
ternational law  with  reference  to  the  descent  of  personal  prop- 
erty. The  law  of  the  domicil,  the  personal  law,  is  to  apply  to 
those  who  take  upon  the  death  of  the  testator.  In  the  same  con- 
nection a  situs  is  attributed  to  things  that  cannot  have  any  real 
situs.  Here  the  testator,  when  he  used  the^word  "situateil,"  in- 
tended to  use  that  word  in  the  sense  in  which  it  is  us«l  and  iindei- 
stood  by  ordinary  people,  equivalent  to  "located"  or  "placed  with 
regard  to  its  surroundings."'  The  idea  of  a  situs  attributable  to 
an  incorporeal  thinj?  probably  never  crossed  his  mind,  and  it  is  as 
fallacious  to  me  to  suggest  that  he  thought  that  the  Canadian 
Pacific  Railway  Comijany  stock  was  situated  in  Ontario,  because 
perchance  the  script  was  in  his  strong  box  in  Toronto,  as  to  sug- 
g<?st  that  he  regarded  this  stock  as  having  a  situation  in  the  Prov- 
ince of  Quebi-c,  because  the  head  office  of  the  railway  company 
was  there. 

I  think  it  our  duty  to  interpret  the  will  by  attributing  to  the 
words  used  their  plain  meaning,  proliably  well  understood  by  the 
trstntor,  rather  than  by  attempting  to  attribute  to  those  words  an 
10  B.  R.  C. 
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iiiacciirato  aiiJ  highir  technical  luofliiing,  only  vaguely  under- 
stood by  mo3t  lawyers. 

For  thrao  reasons,  I  think  the- appeal  of  the  sen  should  bo  al- 
lowed, and  that  it  should  be  declared  that  the  Canadian  Pacific 
Ilailway  Company's  shares  and  the  proceeds  of  the  homestead 
aru  divisible  under  the  provisions  of  the  fifUi  subclause  of  clause 
7  of  the  wiU ;  that  ia,  among  the  four  children. 

The  appeal  of  the  dau^ter»  should  therefore  be  dismissed. 
Coats  of  all  parties  may  well  be  paid  out  of  the  estate, 

Latchford,  J.,  agreed  with  !Middleton,  J. 

[337]  Meredith,  C.J.C.P.  Substantially  stated,  the  ques- 
tions involved  in  this  appeal  are : — 

1.  Who  take,  under  the  will  in  questiou,  the  testator's  land, 
in  Ontario,  in  which  his  widow  had  a  life  estate  under  the  will ! 
and 

2.  Who  take,,under  the  will,  that  part  of  the  testator's  stock  in 
the  Canadian  Pacific  Railway  Company  not  specifically  be- 
queathed in  it  ? 

The  first  step  in  considering  these  questions  should  be  a  care- 
ful perusal  of  the  whole  will,  which  is  in  these  words : — 

[The  learned  Chief  Justice  then  set  out  the  whole  will,  except 
the  formal  parts,  as  above.] 

The  testator  died  in  the  year  1915,  leaving  his  wife  and  his 
children,  tbree  daughters  and  one  son,  surviving  him.  His 
widow  died  in  the  year  191R,  a  few  days  only  before  these  pro- 
ceedings ivere  formally  begun.    The  four  children  are  all  living. 

The  daughters  contend  that  all  of  his  property  is  part  of  the 
testator's  "property  situated  in  the  Province  of  Ontario,'"  which, 
undvr  su1>claiisc  2  of  clause  7  of  the  will,  goes  to  them  in  equal 
shares. 

For  the  sou  it  is  now  contended  that  the  property  in  question 
is  not  within  the  provisions  of  subclause  2;  and  that  under  8nl>- 
claiifo  Ti  of  clauMc  7  it  goes  to  the  four  children  of  the  testator  in 
equal  shares. 

To  this  conlention  the  daughters  reply  that,  even  if  subclause 
6  applied,  and  subclause  2  did  not  directly  apply,  still  they  alone 
should  taken  the  words  "as  hereinbefore  set  forth"  at  the  end 
le  B.  R.  c. 
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of  Bubclauae  5  goverDing  it ;  and  that  those  words  mean  "as  act 
forth  in  aiibclaiiae  2." 

It  is  to  be  observed  at  the  outset  tliat  no  auch  contention  aa  is 
now  made  in  the  son's  behalf  was  made  until  after  these  pro- 
ceedinga  had  been  launched;  and  that  no  such  question  aa  that 
which  that  contention  raises  is  aet  oiH  in  these  proceedings.  The 
questions  set  out,  regarding  tlie  conatmction  of  the  irlU,  are: 
whether  the  stock  in  the  railway  company  is  part  (vf  the  testator's 
property  situated  in  Ontario;  which  of  the  children  are  entitled 
to  it;  and  whether  the  son  takes  under  subclause  2  any  ahare  or 
intereat  in  the  property  situated  in 'Ontario:  there  was  no  sug- 
gestion that  subclause  2  related  U>  land  only. 

[338]  Subclause  6  is  not  referred  to.  And  it  is  also  to  be  ob- 
-aerved  that,  if  the  son's  present  contention  prevail,  all  that 
has  be€9i  done  under  the  will  in  the  way  of  selling  the  testator's 
personal  property  and  dividing  the  proceeds  under  subclause  2 
was  a  breach  of  tnist,  for  which  the  executors  are  answerable. 

And  it  is  aaid  that  in  that  family  court  most  competent  to 
know  the  testator's  real  intentions — the  whole  of  his  family,  the 
executors,  and  the  family  solicitor  who  drew  the  will — it  was 
never  suggested  or  thought  of,  by  anyone,  that  the  son  had  any 
share  in  the  land  that  went  to  the  widow  for  life  or  in  any  of  the 
testator's  property  in  Ontario;  and  that,  indeed,  the  son  joined  in 
a  deed  of  the  land  to  make  it  plain  Uiat  he  had  no  claim  upon  it 

These  things  may  not  preclude  him ;  and  it  may  be  proper  to 
widen  the  scope  of  these  proceetlings  so  that  any  question,  which 
any  of  the  new  legal  advisers  o£  any  of  the  parties  may  now  raise, 
should  be  considered,  notwithstanding  that  they  may  cause  a  re- 
versal of  the  position  taken  unitedly  by  all  concerned  and  always 
acted  upon  from  the  time  of  the  testator's  death  down  almost  to 
the  present  day,  and  may  also  cause  great  diffioilty  and  confusion 
in  giving  efffct  to  this  newly  thought  of  interpretation  of  the 
will ;  yet  it  would  be  a  strange  thing  if  we  ahould  be  obliged  now 
to  tell  tliem  that  they  were  all  wrong  in  their  confident  judgment 
as  to  their  own  husband's,  father's,  and  client's  inteutiona. 

In  clause  7  of  the  will  the  property  in  question  is,  among  all  of 
the  testator's  real  estate  of  every  kind  and  all  his  personal  eatnte 
and;  effects  whatsoever  and  wheresoever,  not  otherwise  disposed 
10  B.  R.  r. 
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of  bv  tbc  will,  given  to  liis  executors  upon  the  tnists  act  otrt  in 
tilt'  Mix  siibclansos  of  that  olause.  "Coiitein-itoi'vnea  eJ-ponUio  est 
forii.vsitna  in  hge"  is  n  inoxim  which  may  woll  he  npplipil  to  this 
ease.  As  to  deeds  it  has  long  sagely  been  saiil :  ''Tell  nie  what 
yon  have  done  iiuder  Biich  a  deed  and  I  will  tell  yon  what  that 
deed  means."  AVith  grcaierforoe  it  may  be  said,  in  sneh  a  case  as 
this;  "Tell  ine  what  the  whole  household  considered  the- mean- 
ing o£  Lis  will  to  be,  and  I  will  tell  yon  what  tlio  bead  of  the 
household  meant  by  his  will."  See  Waiekam  v.  Altorney-Oen- 
eral  of  ihe  East  Africa  Protectorate  [1919]  A.  C.  r.33,  87  L.  J. 
P.  C.  N.  S.  150,  120  L.  T.  N.  S.  258,  34  Times  L.  li.  481. 

Under  subclause  2  the  e-tecntors  are — -after  providing  for  the 
bct^uests  before  set  out  in  the  will — to  sell  "any  or  all  of  my  prop- 
erty sitiiate<i  in  the  Province  of  Ontario  at  any  time  iu  their 
[339]  discretion  within  ten  years,"  from  the  date  of  the  testa- 
tor's death,  and  to  divide  the  proceeds  equally  among  hia  three 
danghterB. 

All  snch  Wqwests  having  been  provided  for,  and  (lie  widow  be- 
ing dead  and  the  ten  years  being  unexpired,  why  should  not  the 
lands  in  question  be  sold  and  tbc  proceeds  dividM  equiiJIy  among 
the  testator's  throe  daughters,  as  this  subclause  provides  ?  Like 
the  family  court's  mind,  mine  does  not  contain  a  dotibt  of  the 
daiighters'  rights  to  this  property  under  that  subclause  of  the 
will. 

T'lde-ss  the  mind  desires  to  make  sobclauBe  5  repugnant  to  suh- 
clau-'fe  2,  how  can  any  real  conflict  between  them  appear  or  seem 
to  be? 

Xaturally,  in  minds  ignorant  of  all  things  that  actuated  the 
teatator,  except  that  ho  has  given  much  to  his  daughters  and  com- 
paratively little  to  his  son,  there  is  a  strong  repugnance  to  the 
unequal  division  and  a  natural  inclination  to  transfer  that  re- 
pugnance from  the  mind  to  the  will,  espeeinlly  when  nothing  is 
said  against  the  ability  or  character  of  the  child  who  gets  the 
smaller  portion;  fhongh  in  truth  it  may  Ite  that  it  was  just  be- 
I'jinse  of  gt)od  ability  and  good  character,  and  the  father's  faith  in 
his  son's  ability  to  be  as  succf'ssful  in  life  as  the  father  had  been, 
or  more  so,  tliat  the  lesi^er  gifts  to  the  son  were  made ;  so  that  his 
ability  and  ambition  should  be  spurred  into  action  rather  than 
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<Joyed  with  the  honey-of  idleness  aud  self-indulgence — good  or 
bad — induced  b_Y  "fuiuid,"  not  earned,  money. 

But  though  knowledge  of  such  things  is  generally  in  the  family 
court,  it  is  not  here;  and  all  that  this  court  should  do  is  to  guard 
against  any  speculations  regarding  thctn,  and  against  giving  effect 
to  anything  but  the  will  of  the  testator  expressed  in  his  words, 
which  I  have  read  at  length.  , 

The  controlling  words  of  subclause  5  are,  "as  hereinbefore  set 
forth ;"  and  those  words  are  really  made  of  no  effect  unless  they 
are  read  as  referring  to  subclause  2.  There  is  no  escape  from 
that ;  the  words  "as  hereinbefore  set  forth"  are  useless  unless  they 
mean  us  set  forth  in  subclause  2 ;  whilst,  if  read  as  referring  to 
the  pi'ovisious  of  tliat  subclause,  there  is  not  a  shadow  of  repug- 
nance, but  the  whole  scheme  of  the  will,  and  every  clause  in  it, 
work  together  in  harmony.  It  cannot  be  said  even  that  subclause 
5  is  superfluous ;  because,  although  subclause  2  is  very  wide  in 
the  [340]  power  and  direction  to  sell  and  divide  the  estate,  con- 
tained in  it,  yet  it  docs  not  provide  for.  a  sale  or  di%'ision  of  that 
part  of  the  estate  which  must  have  remained  undisposed  of  if  the 
widow  had  outlived  the  space  of  ten  years  the  time  limit  of  the 
power  to  sell  and  divide  under  subclause  2. 

The  objections  now  made  to  this  interpretation  of  the  will  seem 
to  me  to  be  insignificant. 

It  is  true  that  the  word  "equally"  in  subclause  5  is  not  really 
necessary  for  that  interpretation  of  the  will,  but  it  is  at  least 
quite  as  superfluous  in  any  other  interpretation  of  it.  Giving  it 
the  meaning  of,  "according  to  the  qualities  set  out  in  subclause 
3" — that  is,  as  to  property  in  Ontario,  equally  between  the  tlirce 
daughters  only,  and  as  to  property  in  Saskatchewan  and  Alberta 
equally  between  the  four  children — its  use  is  more  than  excus- 
able: and  it  is  alwHvs  to  be  borne  in  mind  that  the  will  was  drawn 
by  a  niomlier  of  the  legal  profession  who  has,  for  a  numbor  of 
jears,  been  a  practising  barrister  as  well  as  solicitor. 

On  the  other  hand,  if  subclause  5  were  intended  to  provide  for 
a  division  the  aanie  as  is  provided  for  in  subclause  4  of  subclause 
3,  tiio  introduction  of  the  word  "equally"  aa  well  as  the  words  "as 
hereinbefore  set  forth"  could  have  no  purpose  or  effect — one  or 
other  is  superfluous  and  inexcusable. 
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Siil>clau9e  4  does  not  aid  the  son;  it  a«ccutiiatea  tbe  testator's 
intention  throiigtiout  to  give  the  miieb  greater  portions  to  the 
daughters;  so  much  greater,  as  to  the  bnlk  of  the  estate  which 
was  specifically  hequeathed,  as  7S0  shares  of  stock,  valued  at 
$185,87^  each  shai'e,  to  the  daughters,  and  only  50  to  the  son. 
The  testator's  interest  in  the  business  mentioned  in  this  subclause 
liad  a  vailue  in  money  of  only  $200,  as  appears  in  the  papers  nn- 
der  oath  which  led  to  the  grant  of  probate  of  the  will ;  eo  that 
all  the  profit  which  might  be  derived  from  that  business  would 
come  from  the  son's  management  of  it,  and  yet  the  profits  so 
earned  were  to  be  equally  divided  between  him  and  each  of  his 
three  sisters,  in  equal  shares. 

It  is  true  that  in  a  subclause  3  the  division  of  the  testator's 
estate  is  called  a  "partial"  division ;  but  until  someone  is  able  to 
suggest  a  single  word  that  would  better  express  it,  whatsoever  in- 
terpretation may  be  placed  on  subclause  2,  fault  cannot  reason- 
ably be  found  with  the  draftsman  of  the  will  for  employing  it. 

[341]  The  division  must  be  partial  until  complete;  and,  as 
the  property  would  be  sold  and  divided  from  time  to  time  extend- 
ing over  the  ten  and  the  five  years,  for  some  length  of  time,  the 
word  "partial"  might  seem  to  have  too  wide  a  ring,  though  quite 
accurate;  and  it  must  not  be  forgotten  that  if  the  widow  outlived 
the  space  of  ten  j-ears  there  never  could  be  anything  but  a  partial 
dii'ision  under  subclause  2.  The  more  minute  one  becomes  in 
discussing  this  will  the  more  one  should  i»ecome  impressed  with 
the  vision  of  the  draftsman. 

It  may  be  well  now  to  deal  directly  with  the  new  contention 
made  in  the  son's  behalf,  to  give  effect  to  which  would  substan- 
tially nullify  the  provisions  of  subclause  2 ;  and  to  give  concisely 
some  direct  i-easons  why  I  am  unable  to  give  any  effect  to  it. 

The  contention  is  that  the  subclause  relates  only  to  the  testa- 
tor's land.    But  why  ? 

It  cannot  be  because  tbe  learned  draftsman  of  the  will  and  the 
testator  have  said  "any  or  all  of  my  property."  It  ought  not  to 
bo  necessary  to  refer  anyone,  learned  or  unlearned,  to  the  state- 
ment made  by  the  Ijord  Clianoellor  and  repeated  by  Lord  Jus- 
tice Cotton,  in  tbe  case  of  In  re  Prater  (1888)  I..  R.  37  Ck  Div. 
481,  483,  48fi,  57  L.  J.  Ch.  X.  S.  342,  58  L.  T.  K.  S.  764,  36 
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Week,  Rep.  5C1,  that  ''the  word  'property'  is  as  wide  as  anything 
can  be," 

In  an  affidavit  of  the  sdn,  filed  in  this  matter,  he  states  that  he 
has  no  recollection  of  his  father  ever  having  nsed  the  word  "prop- 
erty" in  relation  to  anything  but  real  estate. 

The  learned  judge  who  heard  this  case  in  the  first  instance 
properly  rejected  this  evidence ;  tliere  ia  no  ground  of  any  kind 
for  the  introduction  of  such  teetimony ;  and,  if  there  were,  that 
introduced  would  be  ueeleasj  the  plain  meaning  of  a  plain  word 
could  not  be  pen'erted  upon  such  an  affidavit  by  one  so  interested 
in  pei'versiou. 

-  There  is  no  ground  for  the  assertion  that  auyone,  not  to  speak 
of  the  capable  testator  or  the  learned  draftsman  of  the  will,  thinks 
the  word  "property"  applicable  only  to  land;  if  there  were  any 
ground  for  believing  that  any  ignorance  exists  respecting  its  mean- 
ing, it  may  be  tliat  that  ignorance  would  be  in  thinking  the 
opposite.  I.et  anyone  test  it  by  asserting  to  any  owner,  however 
unlearned,  and  whether  male  or  female,  that  his  or  her  cow,  or 
household  furniture,  bought  and  paid  for,  is  not  his  or  her  prop- 
erty, and  await  the  result. 

[342]  If  there  could  have  been  any  excuse  for  attributing  such 
inconceivable  ignorance  to  anyone  concerned  in  the  making  of 
this  will,  the  will  itself  should  have  presented  it;  for,  in  it,  far 
more  than  such  knowledge  is  made  plain  in  the  words  "my  prop- 
erty real  and  personal"  contained  in  the  short  subclause  5,  so 
much  relied  upon  in  the  son's  behalf. 

That  the  testator  could  not  have  meant  land  only  seems  to  uic 
to  be  very  evident;  liecause,  to  reach  that  conclusion,  the  plain 
meaning  of  a  plain  word  written  by  a  competent  writer  must  be- 
distortetl;  because  the  whole  will  shows  an  intention  that  the 
whole  estate  was  to  be  converted  into  money  and  the  money  given 
to  the  beneficiaries  without  any  needless  delay — except  to  protect 
the  widow's  interests,  there  was  no  reason  for  any  delay,  l>ecHuse 
he  had  no  land  in  Ontario  that  could  be  sold — nil  that  he  had 
was  the  homestead  estate  which  was  willed  to  the  widow  for  life; 
and  l>ecfluse  he  rinild  not  have  meant  that  his  farms  in  Saskatche- 
wan and  Alberta  should  be  sold  and  their  live  stock,  farming  im- 
plements, and  other  farm  chattels  retained:  he  would  have  pro- 
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vided  that  the  chattels  also  should  l>e  suld  wtthiu  the  five  years, 
and  most  likfly  would  "give  the  tail  witli  the  hide." 
■  The  eoiiteiition  that  the  words  "as  lioreiiibetore  set  forth"  lefor 
to  Biibclaiiee  2,  but  ouly  to  the  latter  woj-da  of  it,  is  very  like  h 
surrender  of  the  sou's  claim;  for,  if  to  that  sulx-lautH.'  at  all,  why 
not  the  whole  of  it,  what  justificatiou  for  separating  the  latter' 
from  the  former,  when  the  learuwl  draftsman  of  tlie  will  did  not, 
with  more  tbau  a  comma,  and  has  eouaected  them  iiiseparahly  by 
tlio  words  "provided  always,"  etc.,  and  it  is  impotwihle  for  me  to 
believe  that  the  learned  draftsman  of  the  will  could  have  drawn 
it  as  it  is,  if  what  is  contended  for  were  intended.  At  tlie  least  he 
must  have  said,  "hut  in  case  of  the  death  of  any  of  them  in  my 
lifetime  leaving  children  such  children  are  to  take  in  the  manner 
hereinl>efore  set  out."  There  is  no  ground  for  attributing  to  him 
illiteracy. 

I  find  no  difficulty  in  reaebing  the  concluaion  that  the  provi- 
sions of  subclause  2  nnist  govern,  whether  the  rights  of  the  par- 
ties arise  directly  under  it  or  indirectly  under  the  words  "aa  here- 
inbefore set  forth,"  contained  in  and  which  govern  subclause  5: 
and  accordingly  I  am  in  favor  of  allowing  the  appeal. 

The  cross  appeal  raises  the  second  question  before  set  out;  and 
[343]  as  to  it  I  find  no  difficulty  in  rcnchiug  the  same  conclusion 
as  that  reached  and  given  effect  to  by  the  judge  of  iirst  inatnnce. 

The  slinres  of  the  stock  in  question  were  repfcacnted  by  stock 
certiticatos  licid  by  the  testator,  and,  for  safe-keeping,  deposited 
with  his  bankel-3  in  Toronto. 

When  such  shares  are  sold,  the  transaction  is  ordinarily  closed 
by  tho  seller's  broker  handing  to  the  buyer's  broker  the  certifi- 
cates witb  the  printed  form  of  assignoieut  always  on  the  back  of 
them,  signed  without  being  filled  in,  and  payment  of  tbe  price ; 
the  next  seller  eoneludca  the  sale  by  mere  delivery  of  the  certifi- 
cates so  indorsed,  and  so  on ;  and  it  is  not  until  aome  purchaser 
buys  for  investment,  and  desires  to  be  registered  as  owner,  that 
tbe  registration  is  changed,  which  is  done  by  tho  simple  process 
of  filling  his  name  in  the  blank  assignment  indorsed  on  the  certifi- 
cate and  sending  it  to  the  company  for  registration.  So  that,  fyr 
]iruc.(ieal  purpoaea,  tbe  certificates  are  properly  treated  as  if  they 
were  the  shares;  and  few  concern  themselves  with- the  technical 
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legal  aspect  of  owiiersliip.  To  say  to  a  biisineas  man  that  his  cer- 
tificates are  not  hia  "property,"  situated  wherever  they  may  be 
kept,  could  but  excito  derision.  They  are,  for  all  practical  pur- 
poses, his  certificates,  his  shares,  and  his  stock  in  the  company. 
The  stock  is  personal  property,  and  the  owner  of  shares  can, 
when  he  pleases,  compel  r^istration.  See  Canada  National  Fire 
Insurance  Co.  v.  Hutckings  [1918]  A.  C.  451,  87  L.  J.  P.  C.  N. 
S.  106,  118  L.  T.  K  S.  484,  34  Times  L.  R.  225,  3»  D.  L.  R.  401. 

This  question  does  not  depend  upon  any  tei^nical  nile  of  law, 
but  is  to  be  determined  by  that  which  the  testator  meant.  And,  if 
it  did,  how  could  there  be  anything  extraordinary  in  applying  to 
a  case  of  testacy  the  same  rule  as  is  applied  iff  a  case  of  intes- 
tacy ?  It  is  wrong  to  say  that  the  daughters  base  their  claim  upon 
technical  rules;  it  is  right  to  say  that,  if  the  son  rely  upon  the 
technical  rule  that  movable  property  generally,  or  such  property 
iis_  that  in  question  in  particular,  can  have  no  abiding  place,  the 
dau^ters  reply  that  then  the  property  in  question  followed  the 
domicil  of  the  testator,  and  was  therefore  property  situated  in 
Ontario.  But,  as  I  have  said,  the  only  governing  question  in 
this  case  is  whether  the  intention  of  the  testator,  expressed  in'  his 
will,  is  that  tho  stock  in  question  should  pass  as  part  of  all  bis 
"property  situated  in  Ontario;"  and  that  he  did  so  intend  seems 
to  me  to  be  plain. 

[344]  The  great  hulk  of  bis  estate  consistc*!  of  such  stock, 
and  it  was  all  represented  by  tlie  certificates  in  his  possession, 
which  could  be  transferred  almost  as  readily  as  if  they  were  bank 
notes,  "bearer  bonds,"  or  other  like  property. 

Then  it  is  obvious  that  the  testator  intended  to  dispose  of  all 
his  property  by  his  will ;  and  eqiially  plain  to  me  that  he  thought 
all  his  property  of  every  nature  and  kind  was  "aitnated"  in  one 
or  other  of  three  provinces  named  in  his  will ;  and,  that  being  so, 
to  him  the  shares  of  the  stock  in  question  must  have  been  "sit- 
uated" iu  Ontario. 

The  word  "sitiiat^d"  is  one  of  very  wide  meaning,  and  may 
qnite  as  well  be  applied  to  goods  as  lands ;  indeed,  as  I  hai'o  no 
doubt,  rather  more  generally  applied  here  to  goods,  the  more 
favored  words  connected  with  land  being  "located"  and  "loeatee," 
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as  the  mioiiig  and  Crowu  lands  ciiactmeuta  of  this  prorincc, 
iiiHoiig  mtiuy  tilings,  sliQW,» 

It  is  impossible  to  read  tbe  wliole  will  and  to  retain  even  the 
nioat  flickering  suspicion  that  the  testator  knew  or  had  nnv 
tin, light  that  the  bulk  of  his  pvopeity  was  situated  in  the  Province 
of  Quebec,  and  I  am  far  from  being  able  to  find,  or  consider, 
that  it  was. 

In  fact  a  very  great  part  of  the  railway  ia.  situated  in  Ontario, 
a  fact  of  which  nojone  can  be  in  ignorance,  or  can  forget,  because 
it  is  everywhere  to  be  seen  and  heard,  and  ia  in  constant  use,  by 
the  inhabitants  of  the  province. 

Those  things  must  be  considered  in  a  practical  manner;  and 
i-an  anyone  doubt  that  if  the  testator  had  been  toM  that  the  bulk 
of  hie  property  was  situated  in  the  Province  of  Quebec  he  should 
have  thought,  even  if  he  had  the  knowledge  of  a  lawyer,  that  his 
informant  was  a  very  unpractical  person  ? 

It  may  be  observed  that  the  word  "situated"  is  a  siiperfluo'iiB 
word ;  the  meaning  of  the  subclause  would  be  just  tlie  same  with- 
out as  it  is  with  it, 

The  case  to  which  I  have  referred — In  re  Prater  (1888)  L.  R. 
37  Ch.  Div.  481 — is  distinctly  in  the  daughters'  favor,  though 
decided  in  England,  where  formalities  are  perhaps  more  adhered 
to  than  here. 

In  that  case  the  Court  of  Appeal,  presided  over  by  the  Lord 
C'haneellor,  unhesitatingly  decided  that  the  words  "my  property 
at  liothscliilds'  hank"  included  shares  in  the  stock  of  a  company; 
|345]  and  in  that  case  Lord  Justice  Cotton  (p.  486)  made  use 
of  these  words,  which  are  singularly  appropriate  to  this  case: 
*■  'Property'  is  a  word  of  the  very  largest  description,  and  looking 
at  this  will  I  see  nothing  to  cut  it  doivn  to  'money'  so  ns  to  make 
it  pass  only  tlie  bankers'  balance.  Though  people  woiiUl  not 
ordinarily  describe  a  cash  balance  at  their  bankers'  as  property  at 
their  bankers',  yet  they  might  do  so,  but  why  may  not  the  testator 
so  describe  these  shares,  which  are  not  really  property  at  his 
biinkcrs',  but  are  so  in  this  sense,  that  the  certificates  without 
which  the  title  to  these  shares  cannot  be  asserted  are  in  the 
hands  of  tbe  bankers?"  And  again  (p.  48T)  :  "There  is  a  wide 
differenco  between  real  estate  having  a  particular  locality,  and 
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fharesj'wliicli  may,  I  think,  be  flescribed  by  any  person  not  having 
any  great  legal  knowledge  as  in  the  place  where  the  cCTtificates 
are." 

Under  all  the  eircumstancea  of  the  case,  the  costs  of  all  parties 
might  not  unjustly  come  out  of  the  estate  "situated  in  the  Prov- 
ince of  Ontario." 

Judgment  below  varied  (Meredith,  C-J.C.P.,  dissenting). 

Note. — Devise  or  bequest  of  "property  situated  in"  a  certain 
■  place  as  including  incorporeal  personalty. 

Based  on  the  few  cases  which  have  passed  oq  the  question  here 
L-oiisideretl  it  may  be  stated  tliat  incorporeal  personalty  has  no  local- 
ity, and  is  iiot  included  in  a  devise  or  bequest  of  "property  situated 
in"  a  certain  designaterl  place.  Re  Alexander  (18!>8)  98  Pittsb,  L. 
J.  N.  S.  465;  Ee  Lazarm  (1919)  121  L.  T.  N.  S.  4i)l,  88  L.  J.  Ch. 
N.  S.  525;  He  LnN>Kss  (reported  herewith)  ante,  424. 

It  will  be  observed  that  in  the  reported  case  (Rb  LrNSEsa), 
where  the  testator,  a  resident  of  Ontario,  made  his  will  disposing  of 
his  "property  situated  in  the  Province  of  Ontario,"  the  will  was  con- 
strued to  refer  to  real  property  in  Ontario  only,  and  not  to  include 
personalty  in  the  shape  of  shares  of  CanaiSian  Pacific  Railway  Com- 
pany stock  kept  in  a  safe-deposit  box  in  the  Province  of  Ontario. 
The  eonrt  held  the  ma.\im  "tnobilia  sequuniur  personam"  to  be  inap- 
plicable, and  MiddletoQ,  J.,  stated  that  the  word  "situated"  was 
properly  used  only  in  connection  with  realty,  and  that  the  testator 
used  the  word  in  the  sense  in  which  it  is  used  by  ordinary  people, 
that  is,  the  equivalent  of  "heated,"  and  tliat  the  idea  of  a  situs  at- 
tributable to  an  incorporeal  thing  probably  never  crossed  his  mind. 

And  in  Re  Alexander  (1898)  28  Pittsb."  L.  J.  N.  S.  465,  where  a 
testator  bequeathed  to  her  sister  all  her  ''real  estate  and  personal 
property  in  the  borough  of  Sewiekley  .  .  .  and  situated  in  Broad 
etreet,"  it  was  held  that  even  if  a  note  due  the  testatrix  had  been 
in  her  house  in  Broad  street  at  the  time  of  her  death  it  would  not 
have  passed  if  it  was  her  intention  to  limit  the  lieipiest  to  personal 
property  in  the  Broad  street  house.  The  court  said:  "In  Jarman 
on  Wills,  712,  it  is  said  that  Vlioscs  in  action  have  no  locality,  and  will 
not  be  included  in  a  bequest  of  alt  the  property  in  a  certain  loi'ality.* 
And  in  2  Wms.  Exrs.  7th  Am.  ed.  481,  463,  that  'where  the  bequest 
is  of  all  my  goods  fit  a  particular  place  .  .  .  iMinds  and  other 
i-hnses  in  action  do  not  pa«s,  nor  will  they  pass  by  a  bequest  of  "all 
things"  in  a  particular  house.'  'A  liequest  of  chattels  in  a  house  will 
not  pass  choses  in  action  such  as  bonds  or  securities  for  money  in  the 
house,  which  are  ccmaidered  not  piojierty  in  the  house,  but  evidence 
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of  title  to  property  elsewliere,'  Theohald,  Wills,  3(1  wl.  151,  So  tlnit 
^vt-n  if  the  Armstrong  note  bad  l(cen  in  the  testatrix's  lioiiBe  at  the 
time  of  her  death,  it  would  not  have  been  iiicludod  in  the  beqnoHt  to 
her  sister,  if  it  whs  the  intention  to  limit  it  to  the  [teraonal  property 
in  the  lioiise  on  Broad  street.  If  the  designation  of  lonati<ni  rcfnr.s 
to  both  tlie  pcrsona'ty  and  realty,  there  could  he.no  doubt  that  it  wiis 
intended  that  the  gift  Blionld  be  so  limited.  lint  sndi  a  comstrmtion 
of  the  will  would,  in  additioo  to  the  lite  estate  in  the  Broad  street 
lot,  only  give  the  legatee  household  furniture  of  little  value,  ami  the 
provision  would  be  inadequate  to  support  her  comfortably."  'i'ho 
court  in  this  case,  after  considering  the  facta  and  circumstances, 
held  that  the  words  "real  estate"  and  '"personal  property,"  as  iijii-d 
in  the  provision  of  the  will,  should  be  transposed,  so  that  the  pro- 
vision with  reference  to  location  did  not  apply  to  the  personalty. 

In  fie  Lazatui  (liUfl)  321  L.  T.  X.  S.  491,  a  testator,  domiciled 
in  South  Africa,  beqiieatlied  so  much  of  his  estate  as  should  be  "sit- 
uated in  or  invested  in  England  or  Great  Britain  at  the  date  of  his 
decease,"  and  he  died  possessed  of  leaseholds  in  England  and  sto<-ks 
and  Iwnds  in  companii's  outside  of  Great  Britain,  which  were  in  the 
hands  of  his  agents  in  Grea't  Britain.  It  was  held  that  the  word 
"situate,"  as  used,  by  the  testator,  was  satisfied  by  the  ieiischold  prop- 
erty in  Great  Britain,  and  the  court  confined  itself  principally, to  a 
discuRsion  of  the  meaning  of  the  phrase  "invested  in  Great  Britain ;" 
but  it  was  of  the  opinion  tliat  the  bunds  were  not  a  part  of  the 
estate  "situate<V'  in  England  or  Great  Britain.  With  reference  to 
this  Duke,  L.J.,  iwid;  "1  think  that  there  is  no  real  ditficuily  about 
the  first  question,  which  is  whether  these  securities  were  part  of  the 
estate  of  the  testator  situate  in  or  invested  in  England  or  (Jrcat 
Britain— situate  in  or  inve8te<l  in  the  spocifie<l  region.  I  cannot  con- 
ceive that  in  a  will  simply  expressed,  as,  on  the  whole,  I  think  this 
will  is,  it  is  possible  to  say  that  the  presence  of  the  scrip  certificutcn 
in  London  dL'termijies  the  locality  of  the  estate.  It  is  («ntrary  to  a 
defined  principle,  which  for  many  generations  seems  to  have  ttecji 
regarded  as  correct,  that  choses  in  action  have  no  locality," 

And  in  a  somewhat  similar  case,  Moore  v.  Moore  (1781)  1  Bro. 
Ch.  128,  38  Eng.  Reprint,  1030,  a  will  providing,  "I  give  all  in 
SuSolk  to  It.  Moore  Esq.,  I  give  R.  Moore  Esq,,  all  my  goods  and 
chattels  in  Suffolk,"  was  held  not  to  pass  a  bond  which  was  in  the 
testator's  house  in  Suffolk,  the  court  holding  that  the  Iwnd  had  not 
the  sort  of  locality  which  was  within  the  idea  of  the  testator. 

Attention  may  also  be  calle<l  to  Fleming  v.  Brook  (1804)  1  Si-h.  & 
Irff.  318,  9  Revised  Rep.  35,  where,  relying  on  Moore  v,  Moore, 
mi-jira.  it  was  held  that  neither  a  mortgage,  bond,  nor  bankers'  ac- 
countable receipts,  passed  under  a  will  bequeathing  all  "my  property, 
of  whatever  nature  or  kind  tiie  same  may  be,  tliot  shall  be  found  in 
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my  house  in  Duke  street  except  a  boud  of  F.  ^t.  Esq.,  in  my  writing 
liox  in  tlie  said  house  coutained,"  the  court  holding  that  cJioses  in 
action  have  no  locality,  and  that  the  excpption  of  the  bond  waa  not 
ifnffioieutly  strong  evidence  of  the  teatator'e  intention  to  pasH  the 
other  ehoses  in  action. 

In  Merrill  v.  Wiwhesler  (1921)  —  Me.  — ,  113  Atl.  261,  it  was 
held  that  notes,  mortgages,  certilicateB  of  stock,  contracts  of  sale  of 
real  estate,  and  checks  found  in  the  house  at  the  testator's  death, 
having  an  appraised  value  of  nearly  half  a  million  dollara  and  form- 
ing nearly  one  half  of  testator's  entire  estate,  were  not  included  in  a 
bequest  of  "all  articles  of  persooal  property  in  said  house  not  herein 
otberwise  disposed  of." 

And  in  Cenlral  Union  Trust  Co.  v.  Flint  (19S1)  198  App.  Div. 
703, 191  N.  T.  Supp.  46,  it  was  held  that  an  obligation  of  the  devisee 
to  the  testatrix,  which  was  found  with  other  papers  in  the  attic  of  her 
house,  did  not  pass  under  a  devise  of  the  testatrix's  residence,  "to- 
gether with  all  the  contents  of  the  said  house,  with  the  exception  of 
articles  hereinabove  bequeathed  to  others,"  on  the  ground  that  aa  the 
gift  itself  was  not  of  a  residuary  character,  and  as  there  was  a  re- 
siduary clause  in  tlje  will,  a  broader  couBtnietion  was  not  required  in 
order  to  avoid  a  partial  intestacy,  and  that  a  subsequent  paragraph  of 
ttie  will,  by  which  teetatrij  gave  to  such  devisee  all  her  silver,  linen, 
glass,  and  jewelry,  requesting  him  to  dispose  of  it  in  accordance  with 
a  letter  of  instructions  which  she  intended  to  leave,  indicated  an  un- 
derstanding that  the  bequest  of  the  contents  of  the  house  did  not 
necessarily  include  everything  therein. 

In  Ritch  V.  Taihot  (1901)  74  Conn.  137,  50  Atl.  42,  where  a  tes- 
tator, living  in  Greenwich,  devised  to  his  nephew  "all  my  real  and 
personal  property  situated  in  Raylordsville,  it  was  held  that  by 
personal  property"  he  intended  debts  due  from  residents  of  the  town 
mentioned,  which  were  secured  by  a  mortgage  on  land  adjoining  that 
devised  to  the  nephew.  The  court  said :  "By  the  second  clause  of  the 
will  the  testator  gives  to  his  nephew,  John  Talbot,  'all  my  real  and 
personal  property  situated  in  (laylordsville,  Litchfield  county,  and 
state  of  Connecticut,'  Iif  view  of  the  facts  appearing  in  the  record, 
we  think  the  testator  intended  by  'personal  property*  to  include  the 
debts  due  him  from  residents  of  Gaylordsvillo.  These  debts  appear 
to  be  all  the  personal  property  he  had,  e-xcept  his  household  furniture 
and  the  money  in  bank  mentioned  in  the  inventory.  His  nephew, 
John  Tallwt,  was  the  only  one  of  his  relatives  who  bad  lived  near 
him,  and  to  whom  he  made  any  specific  gift.  The  mortgage  debt, 
which  forms  substantially  the  whole  of  the  debts  due  from  residents 
<jf  Gaylordeville,  was  secured  by  mortgage  on  land  devised  to  his 
nephew,  and  the  intent  to  give  him 'that  mortgage  debt  in  connec- 
tion with  the  land  adjoining  that  securing  the  debt  might  he  ex- 
it B.  R.  C. 
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pressed  by  the  phrase,  'all  my  renl  and  personal  property  eitiiatod  in 
Gaylordaville.'  It  is  true  that  ordinarily,  and  in  the  ateence  of  any 
modifying  legislation,  the  situs  of  a  debt  follows  the  person  of  the 
creditor.  In  the  case  of  mortgage  debts  especially,  the  residence  of 
the  debtor,  as  well  as  tlie  place  where  the  mortgage  eecaritics  arc 
held,  have  in  some  jurisdictions  been  treated  for  certain  purposes  as 
the  situs  of  the  mortgage  debt.  But  in  common  language  a  debt  is 
not  infrequently  spoken  of  as  being  property  at  the  residence  of  the 
debtor,  especially  when  secured  by  land  there  situate.  The  question 
before  ns  ie  not  one  of  legal  situs,  hut  of  what  the  testator,  under  the 
cifcumstances  of  this  ease,  meant  when  he  spoke  of  'all  my  real  and 
persona'l  property  at  Gaylordaville.'  "  J.  T.  W. 


[SUPREME   COURT   OP  CANADA.] 

THE    WINNIPEG    ELECTRIC    RAILWAY    COMPANY 

(Defendant),  Appellani, 

and 

THE  CANADIAN  ^^ORTHERN  RAILWAY  COMPANY 

(Defendant),  Respondent, 

and 

ANDREW  JACKSON  BARTLETT,  Phiniiff. 

69  Can.  8.  C.  362. 
ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  MANITOBA. 

Carrtera  —  S(i-eet  nHHuwyi  —  Negttffenee  —  Dangerous  «{ti«ttfftn  at 
railroad  eros»ina~J»>nt  Uablllti/. 

A  Btrert  railwaj  Ii  guilty  of  ncgligcare  rendering  it  joistly  liBbls 
witli  a  railroad  coupnny  wLere,  ntin  iU  par  h«d  etopped  at  a  crossing 
as  A  train  nan  approacliinj^.  it  whh  atartM  aciosH  bj  tlie  motormui  with- 
out e.  signal  from  tlic  oonductor  when  tJjc  train  waa  approiimatelf  76 
fept  away,  and  after  tlie  oar  was  halfway  over  tlie  track  its  speed  w«« 
suddenly  increased  and  two  ladies  at  the  rear  end  were  either  thrown, 
or  jumiwd  off,  and  were  killed  by  the  train. 

IRalli'ondii  —  yeflUgi'Hrf;  —  Street  car  appraaeltina  ri'OK>ilHg  —  Danoer- 
oua  situation  —  Inabtlltif  to  tintidpalc  manner  in  u-hlrh  acritleiit 
ocrurreil-^ Joint   llatiHty. 

Although  the  manner  of  the  happening  of  the  accident  could  not 
have  been  anticipated,  a  railroad  company  was  guilty  of  nefrliK^nce  ren- 
dering it  jointly  liable,  wbere  one  of  its  trains,  appronchinj;  n  tnuHi- 
used  erosiingi  was  traveJIng  slowly,  and  after  a,  dangennii  Hitiiatiim 
was  seen  to  exist  on  account  of  the  attempt  of  a  street  oar. to  crasn 
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could,  by  prompt  action,  have  been  stopped  in  time  to  liave  avoided  tlio 
accident,  bnt  continued  on  its  way  and  ran  over  and  killed  two  pftsaen- 
gerd,  who  eitber  jumped  or  were  thrown  from  the  rear  of  the  street  car, 
which  by  a  sudden  increase  of  its  speed  crossed  in  safety. 
Idington  and  Brodeiu,  JJ.,  disMntiag, 

(November  10,  1919.) 

Present;     Idington,  I>uff,  Anglin,  Brodeiir,  and  Mignault,  JJ. 

[353]  Appeai.  from  a  decision  of  the  Court  of  Appeal  for 
Manitoba  (1918)  29  Manitoba  L.  H.  91,  43  D.  L.  K.  326,  sub. 
noni.  Bartlett  v.  Winnipeg  Electric  E.  Co.,  affirming  the  judg- 
ment at  tbe  tiial  against  the  Electric  Company  and  in  favor  of 
the  Canadian  Northern  Company, 

The  facta  arc  sufitciently  stated  in  the  above  headnotea, 

Tilley,  K.C.,  for  the  appellant. 

Tho  respondent  could  have  stopped  its  train  in  time  to  avoid 
tho  accident,  which  must,  therefore,  be  ascribed  to  its  negligence. 
See  City  of  Calgary  v.  Hamovis  (1913)  48  Can.  S.  0.  494,  15 
D.  L.  K.  411 ;  British  Columbia  Electric  Ry.  Co.  v.  Loach 
[1916]  1  A.  C.  710,  85  L.  J.  P.  C.  N.  S.  23, 118  L.  T.  N.  S.  946, 
Ann..  Caa.  19160,  497,  23  D.  L.  R.  4. 

O.  H.  Clarke,  K.C.,  for  the  rcapondent  cited  The  Bywell 
€a»(h  (lSt9)  L.  R.  4  Prob.  Div.  219,  at  pages  223  and  227,  4i 
'  L.  T.  N.  S.  747,  28  Week.  Kep,  293,  4  Asp.  Mar.  L.  Cas.  207 ; 
The  Tasmnma  (1890)  L.  IL  5  App.  Cas.  223,  at  page  226,  63  t. 
T.  N".  S.  1,  6  Asp.  Mar.  L.  Caa.  517;  Weir  v.  GolrnQre-WiUiams, 
36  Xeiv  Zealand  L.  R.  930. 

Idington,  J.,  disapnting:  Thia  is  a  remarkable  appeal.  -The 
appellant  and  the  Canfldian  Noi-tliem  Railway  Company,  which 
I  ahall  for  brevity's  sake  hereinafter  doii^ate  respectively  the 
"Electric  Railway"  and  "Steam  Railway,"  were  sued  fordani- 
agea  arising  from  the  death  of  the  wife  of  the  respondent  admin- 
istrator, allcfifd  herein  to  have  been  paused  by  the  negligence  of 
both  or  one  of  tho  said  railway  eompaoies  at  a  point  where  their 
respective  tracks  croas  each  other  in  Wiimipeg. 

The  declarations  of  the  plaintiff  therein,  alleged  enfficient  to 
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constitute  grounds  of  action  which  inight  render  both  or  only  oae 
i>f  said  c'oiupauies  liable. 

1 3M]  And  the  defendants  each  by  its  pleading  not  only  de- 
nied the  all^ations  made  in  the  declaration  as  against  itself,  but 
also  alleged  contributory  negligence  on  the  part  of  the  deceased. 

The  plaintiff  in  reply  denied  each  of  these  allegations  of  con- 
tributory negligence,  and  joined  issue. 

The  defendants  each  agreed  with  plaintiff  before  the  trial  tliat 
Ufl  was  entitled  to  a  verdict  for  $6,000  and  $300  coats,  and  re- 
duced this  to  writing.  Tho  respective  counsel  for  plaintiff  and 
defendants  at  the  opening  of  the  trial  announced  the  fact  of  set- 
llcnicnt  and  the  disposition  of  tlie  ease  made  thereby,  and  that 
there  was  nothing  to  be  tried  except  this  subsidiary  question  of 
whether  or  not  either  defendant  was  soldy  to  blame  or  they  were 
both  liable: 

yo  amendment  of  pleadings  was  made  and  nothing  definitely 
settled  in  that  regard. 

Inasmuch  as  each  of  the  c(HQpanie8  in  its  pleading  had  care- 
fully abstained  from  alleging  anything  against  the  other,  how  can 
we  hold  this  an  appealable  case? 

If  the  case  bad  proceeded  in  the  usual  way  of  the  plaintiff 
proving,  or  attempting  to  prove,  his  cas^  then  there  might  have 
arisen  incidentally  thereto  ample  grounds  for  adducing  evidence, 
which  would  have  disposed  of  such  an  incidental  issue,  but  how 
there  can  be  said  to  have  been  a  trial  of  that  sort  of  case  made,  - 
I  am  unable  to  see. 

To  make  matters  worse  the  settlement  agreement,  which  one  of 
counsel  said  would  be  filed,  is  neither  printed  in  the  case  pre- 
sented to  us,  nor  to  be  found  in  the  record. 

The  novelty  and  difficulty  of  such  a  situation  seema  to  have 
occurred  to  the  learned  trial  judge,  and  respective  counsel  for 
each  of  the  ci»npan!es.    ' 

f36fi]  Tho  following  seems  to  cover  all  that  th««  is  in  the  final 
result  of  the  discussion: 

Mr,  Clark :  It  would  be  better  for  us  to  have  this  understand- 
iHH  that  ueithcr  party  be  bound  by  the  pleadings  in  this  case,  bc- 
■•au^o  practically  a  new  issue  has  arisen  now. 
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Hia  Lordsliip:  I  do  not  see  wlty  you  should  uot  leave  tin; 
pleadings  aa  they  ataud,  subject  to  auy  amendments  you  may  sug- 
gest, because  I  cannot  try  the  case  without  any  pleadings. 

Mr.  Clark:  Then  we  will  go  on,  it  being  understood  that  nei- 
ther party  will  hold  the  other  down  to  the  plcAdings. 

Mr.  Guy :  I  would  very  much  prefer  that  the  Canadian 
^N'orthem  Railway  Company  put  in  their  evidence  first.  When 
the  question  of  the  settlement  was  discussed,  there  was  a  ques- 
tion as  to  which  one  wonld  put  in  his  evidence  first. 

Mr.  Clark :     I  was  not  present  then. 

Mr.  Guy :    And  the  question  was  left  open. 

His  Lordship:    Is  it  material?    You  are  both  defendants. 

Mr.  Guy :  We  were  not  in  a  position  to  have  an  examination 
for  discovery,  and  in  order  for  me  to  proceed,  it  may  be  secee- 
sary  for  me  to  prove  my  case  by  calling  employees  of  the  Cana- 
dian !N'orthem  Railway  Company,  and  I  do  not  want  to  do  that 
and  be  bound  by  their  evidence. 

His  Lordship :    They  are  in  the  same  position. 

Mr.  Guy:  Tes,  but  I  don't  think  their  ease  is  affected  in  the 
same  way  as  our  case. is. 

His  Lordship:  I  think  you  had  better  proceed  with  the  evi- 
dence and  do  the  best  you  can.  It  is  a  very  unusual  kind  of  a 
case,  and  we  are  dealing  with  it  in  an  unusual  manner. 

So  far  as  I  can  find  there  was  no  amendment  of  auy  kind  to  the 
record  of  pleadings. 

The  formal  judgment  gave  the  plaintiff  a  recovery  of  $6,300 
against  the  Winnipeg  Electric  Company,  and  then  dismissed  the 
action  as  against  the  Canadian  Northern  Railway  Company,  anil 
awarded  the  latter,  as  against  the  former,  its  costs  of  this  action. 

I  regret  the  actual  situation  I  have  thus  oiitlined  was  not  pre- 
sentod  to  ns,  or  present  to  my  mind,  intent  on  hearing  what  eouu' 
sel   had  to  say. 

I  am  90  much  impresB<-(I  with  the  nature  of  such  a  trial  of  an 
issue  not  raisefl  by  the  pleadings  hcing  one  by  a  conrt  chosen  by 
the  parties  as  persona  de-gU/naia  and  hence  nonappealable,  that  if 
I  could  come  [356]  to  the  conclusion  that  both  court*  below,  upon 
what  was  tried,  have  erred  in  m^re  concurrent  finding  of  the  facts, 
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I  should  have  dGBired  to  hciii'  argiimcDt  on  the  queetioa  before  so 
di'K'iiiiiuiug. 

I  have  considered  all  tluit  was.  argued  as  to  the  fncls.and  rele- 
vant law. 

I  am,  after  reading  not  only  all  that  we  are  referred  to,  but 
also  much  more  of  the  evidence,  unable  to  see  wherein  the  coiirts 
holow  can  properly  and'judicially  be  now  held  to  have  errt-d. 

A&  quite  natural  in  eiioh  an  extraordinary  and  shocking  exhi- 
bition of  foolhardy  conduct  on  the  part  of  the  men  in  cliarge  of 
the  ear  that  ventured  to  ciosa  under  the  circumatanecs  presented, 
the  witnesses  were  liable  from  mere  excitement,  and  baste  due 
tliereto,  to  giv«  inaccurate  and  unreliable  estimates  of  distances. 

One  can  pick  out,  if  he  discards  all  else,  quite  enough  in  the 
evideuoa  to  constitute  grounds  for  holding  th©  Steam  Railway 
Company  not  only  liable,  but  also  solely  liable. 
'  Any  such  conclusion  would  ^eem  to  disregard  the  impressions 
of  fact  which  a  great  many  people,  no  doubt  better  placed  than 
we  are  to  appreciate  the  local  situation  and  hence  be  probably 
K'ised  of  tho  right  view  of  th©  facta,  would  receive. 

It  appears  on  the  case  before  us  that  several  duly  constituted 
autborltids  bad  acted  in  a  way  quite  contrary  to  Avbat  one  would 
expeot  if  th©  "Steam  Railway"  Company  waa  alone  to  blame. 

And  then  we  have,  in  accord  with  the  action  of  these  otlier  au- 
thorities, a  view  taken  by  the  learned  trial  judge  of  the  facts  pre- 
!?entcd  to  him  at  the  trial,  for  which  tbere  is  ample  ground,  and 
that  maintained  by  a  court  of  appeal  consisting  of  three  judges, 
[357]  all  from  local  knowledge  of  the  situation  haviiig  an  adviiu- 
tftfie  over  us,  unanimously  concurring  in  the  ilnding.       ■  ■ 

■f  cannot,  without  anvthing  conclusive  and  uncontradicted  to 
g\iido  me,  save  in  one  particular  which  I  am  about  to  refer  to, 
reverse  sjuch  a  finding,  which  ought  not  to  be  controlled,  any  more 
"than  the  verdict  of  a  jwry,  by  us  here,  imlese  we  can  find  undis- 
puted facta  and  circumstances  which  beyond  reaacHoable  donbt  , 
would  doOionstrate  error  on  the  part  of  those  loalcing  such  oin- 
ciiiTunt  findings. 

'Ihf  fiiet  tliat  appellant's  argimient  is  made  only  to  turn  upon 
it-  view  i)f  a  very  narroTv  margin  of  time  and  space,  ascertnincd 
fh^tii  gHCAscs  of  fact,  makes  one  paiise. 
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I  have  been  tiiiabie  to  fiud  frOra  whiclt  eide  of  tlie  electric  cat- 
the  Uccoasod  jumiXMl  or  waa  tbiowu,  ami  yet  that  fact  alone,  if  1 
apply  experience  and  cotnniou  sense,  would  make  a  poaaiblc  dif- 
ference in  wliat  we  are  asked  to  deal  with,  of  10  or  lii  feet. 

Nobody  at  the  trial,  I  venture  to  tibiuk,  deeinc<l  that  tbc  isaue 
eOnld  reasonably  he  decided  upon  a  calculation  or  Aiidin^!:  of  such 
a  barrow  nature  is  it  is  to  be  herein,  IuiIqsb  upon  our  holding  that 
every  car  in  tlie  "Steam  Railway"  train  ^mnst,  by  law,  be  linked 
up  by  the  air  brakes  find  the  use  thereof  applied  with  the  utmost 
celerity,  on  pain  of  those  applying  them  being  possibly  held  liable 
to' conviction  of  a  charge  of  manslaiughter  iu  such  events  as  pre 
scnted  herein. 

As  to  tbeengin^iet  acting  up<)a  the  signal  given  him  by  his 
brakeanan,  I  accept  his  story^  and  as  between  two  statements  pre- 
fer his  to  that  of  the  brakesman,  who  was  placed  in  a  distressing 
situation,  which  probably  aecotmts  for  the  evlil^it  doubts, 
[358]  inaociiracies,  and  inconaistoncies  tlt^t  exist  in  his  evi- 
dence. 

The  oaly  conflict  pressed  herein  was'  whether  or  not  the  en- 
gineer acted  on  the  firSt  emergency  signal  given,  or  the  second  a 
few  Becdtids  later.  The  engineer  swears  he  was  looking  and  acted 
promptly.  He  kuowa  probably  better  tlian  a, brakesman  what 
time  is  necessarily  lo3t  in  the  operation. 

Section  264',  subsection  3,  of  tlie  "ICailway  Aot"  then  in  force, 
reads  as  follows : 

"3.  There  shall  also  be  such  a  number  of  cars  in  every  train 
equipped  with  power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  suoli  train  can  control  its  speed,  or  bring  the 
train  to  a  stop  in  tlio  quickest  ^nd  best  dianner  possible,  withoiit 
requiring  brakesman  to  use  the  common  band  brake  for  that 
purpose." 

Then  foHowe  subsection;  4,  which  renders  it  imperative  to 
have,  ib  tlie  case  of  passenger  trains,  a  contihuous  system  of 
lirakcs  applied  to  the  whole  traiii  capable  of  bt-ing  applied  by  en- 
gUieer  orbrkkeaman  insUntly.' 

It  seems  the  coimrctioii  in  the  ease  in  question  was  only  ber 
twflcn'tbe  engine  atid  tender  which  those  in  charge  liad  deemed 
sufficient  for.  the  service  which"  was  to  be  performed- 
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The  witRcesos  explain  why,  in  the  shuntiug  operations,  on 
vhich  th«y  had  been  engaged,  it  was  deemed  impracticable  to 
have  brakes  on  each  car  to  be  shunted  Connected  with  the  tender. 

There  is  a  diseretion  evidently  permissible  under  the  act  in 
that  r^ard.  And  the  weight  of  the  evidence  clearly  is  that,  eo 
far  as  concerned  the  train  in  question  running  at  the  stow  rate  it 
was,  the  said  method  adopted  herein  of  bringing  into  effect  the  air 
brake  was  usually  sufficient. 

The  test  of  hi^est  possible  ^ciency  and  results  known  to  he 
gat  therefrom,  as  testified  to  by  an  expert,  [309}  does  not  seem 
to  me  a  fair  one  or  such  as  the  statute  imperatively  requires  in 
such  circumstances  as  in  question. 

Each  case  must  be  determined  upon  the  circumstanoes  in  ques- 
tion as  to  how  far  beyond  tlie  connecticm  of  the  air  brake  with  tlie 
tender  its  connection  is  to  be  extended  and  to  be  made  with  the 
other  cars,  and  may  be  reasonably  necessary. 

The  courts  below  have  held  that  the  connectitMi  adopted  was  in 
tliis  case  sutfii;ient  for  the  required  efficient  service  being  per- 
formed  with  such  a  train.    I  am  unable  t»  say  they  erred. 

It  is  to  be  obser^'cd  that  thou^  citing  tlie  decision  in  the  case 
of  Mima  V.  Canadian  Paeifie  B.  Co.  (1907)  14  Out  L.  Rep. 
147,  the  Court  of  Appeal  docs  not  rest  upon  that,  but  upon  the 
result  of  applying  the  facts  in  question  herein. 

I  may  point  mit  that  the  decision  in  the  Jfuma  Case,  mipra, 
proceeded  upon  the  "Railway  Act"  when,  in  this  fegard,  different 
from  that  now  in  question.  The  act  has  been  bo  amended  as  to 
make  the  law  in  qiiestion  much  clearer. 

The  rigid  enforcement  of  the  statute,  or  any  other  statute  de- 
8iftiie<l  to  protect  life  and  property,  I  hold  to  be  imperative.  But 
reason  must  be  applied,  and  when  it  comes  to  a  minute  calcula- 
tion of  how  many,  or  few,  feet  and  seconds  are  involved  in  the 
Application  of  the  low,  we  must  decide  reasonably. 

Fifteen  seconds  was  the  guess  of  one  man  as  to  the  time  in- 
volved, and  so  many  as  1$  feet  in  falling  short  of  safety  in  per- 
foi-mancc  is  the  guess  of  appellant's  at^m«it,  and  all  dependent 
on  the  guesses  of  naturally  excited  people,  unless  as  to  one  man 
who  claims  he  was  so  cool  and  collected  that  he  sat  fjtill  and 
could  [360]  by  the  eye  measure,  when  looking  from  a  moving  cur 
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crosBing  at  right  angles  tbe  path  of  the  moTiug  train,  its  exact 
distaiice  from  his  car. 

The  primary  gross  negligence  of  the  appellant  as  tbe  causa  cou- 
sana  of  that  which  is  complained  of,  and  in  the  circumstances  was 
the  natural  consequence,  is  unrelieved  by  the  interposition  of  in- 
dependent i-esponaible  hnman  action,  and  ia  all  too  obvious  to  be 
SAvept  aside  by  any  such  guesses  if  the  aj^llaut  is  not  to  be  al- 
lowed to  escape  having  justice  meted  out  to  it. 

The  same  pnx^  of  reasoning  would  lead  to  absolving  both  com- 
panies on  the  ground  they  eadi  set  up  of  contributory  negligence; 
for,  as  I  may  repeat,  why  oould  not  tbe  unfortunate  ladies  have 
picked  themselves  up  in  four  or  five  of  these  fifteen  seconds  of 
time  which  they  had  t 

For  aught  we  know  their  necks  were  bn^en  and  they  dead  al- 
ready, as  the  result  of  appellant's  car  jerking  them  off. 

And  if  we  had  to  decide  this  case  as  against  the  "Steam  Bail- 
way"  we  would  have  to  ascertain  exactly  the  measure  of  damages 
each  company  was  responsible  for. 

There  is  no  room  for  joint  liability. 

Their  acts  were  distinctly  separate  and  each  responsible  for 
the  consequences  of  its  own  conduct,  and  dependent  in  part  upon 
the  application  of  distinctly  different  principles. 

I  need  not  elaborate  this  and  illustrate  how  the  law  has  stood, 
at  least  ever  since  tbe  case  of  Da/viea  v.  Mann  (1842)  10  Mees.  & 
W.  546,  152  Eng.  Reprint,  588,  12  L.  J.  Exch.  N.  S.  10,  6  Jur. 
964,  19  Eng.  Rul.  Cas.  190,  was  so  long  ago  decided. 

The  court  below  does  not  go  further  than  to  find  upon  the  pe- 
euliar  circumstances  in  this  case  that  [381]  there  was  no  negli- 
gence of  respondent  which  led  to  the  accident. 

On  that  view  of  facts  I  am  not  able  to  reverse. 

This  case  was  one  for  the  application  of  sound  sense,  and  not 
finespun  theories  of  what  might  have  been,  and  I  am  sure  tiie 
foi-nier  was  applied  and  guided  the  courts  below. 

Hence  I  would  dismiss  the  appeal,  with  costs. 

Dtiff,  J. :  This  litigation  arises  out  of  a  most  regrettable  acci- 
dent in  which  the  deceased  wife  of  the  plaintiff,  Andrew  Jackson 
Bartlett,  was  run  over  by  a  train  of  the' respondent  company  and 
10  B.  B.  C. 
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killed.  Mrs.  Bartlott  was  a  paaacngcr  on  a  car  of  the  Winnipeg 
Electric  Company  on  Portage  jtvenue,  wbicli  crosses  the  Ca- 
nadian Northern  ti'ack.  She  ami  two  other  passengers  wero 
'  thmwn  from  the  oar  onto  the  railway  track  in  front  o£  a  fj-fiffht 
train  the  front  truck  of  which  paeeed  over  ill's.  Bartlett'a  IkmIv. 
The  surviving  husband  sued  both  companies,  ciiargiitg  both  with 
negligence.  The  claim  was  settled,  but  the  litigation  proceeded 
for  the  pui-pose  of  determining  whether  both  or  only  one,  and  if 
80  which,  of  the  companies,  was  properly  chargeable  with  the  mg- 
ligcncc  that  was  the  reel  cause  of  the  accident.  On  the  facts  tbo 
nf^ligence  of  the  Electric  Railway  Company  was  not  seriously 
open  to  dispute.  Jlr.  Justice  Gait,  who  tried  the  a<itiou,  an<l  the 
Court  of  Appeal  fi-om  Jfanitoba,  imaniinously  acquitted  the  rail- 
way company  of  negligence. 

Negligence  op  no  negligence  is,  of  course,  a  question  of  faet^  and 
the  two  courts  have  proimonced  in  favor  of  the  railway  company 
upon  that  issue.  The  judgment  is,  therefore,  one  which  ought  not 
to  be  disturbed  unless  tlie  appellant  has  clearly  cstablisbtH.!  error 
in  [362]  ?onie  specific  matter  and  error  of  such  importance  as  to 
vitiate  the  conclusion  of  the  courts  below.  Careful  judgments 
were  delivere<l  by  (ialt,  -T.,  and  by  the  Chief  Justice  of  Manitoba 
in  Court  of  Appeal.  I  have  examijied  these  judjpneut^  closely, 
and,  with  very  great  respect,  I  am  unable  to  escape  tlie  eoncbi- 
aion  that  they  cannot  bo  sustitined. 

Portage  avenue  is  a  much-used  thoroughfare,  triverseil,  as  al- 
i-eady  mentioned,  by  an  electric  car  line.  Aa  the  Camidinn 
Northern  train  which  was  made  up  of  a  numl)cr  of  cars  preceding 
and  a  number  of  cars  following  a  locomotive  approached  thiti 
street,  it  was  the  duty  of  those  in  charge  of  the  train  to  exerei>;- 
gi-ojtt  caution  and  particularly  to  be  on  the  alert  for  the  percep- 
tion of  any  daiigeroua  situation  which  might  arise  na  tlie  train 
reached  the  srroet  car  track.  There  is  a  rule  of  the  railway  com- 
pany governing  this  crossing,  requiring  trains  to  stop  ar  least  UiO 
foot  before  reaching  the  AVinnipi'g  Electric  Company's  tracks, 
and  reipiiring  them  not  to  proceed  until  a  proper  signal  is  re- 
ceived from  tlie  signalnnni,  or  from.one  of  the  train  crew  "locateil 
in  a  propoj  jwsition"  on  the  crossing- 
It  is  not  very  material  .foi-  the  purpi'ses  of  this  appeal  whether 
10  B.  n.  c.  .    1       , 
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this  iustructioD  does  or  does  not  strictly  apply  to  a  train  of  thia 
character, — which,  it  is  alleged,  was  engaged  in  a  Bhuntiiig  opera- 
tion. The  instrnctioB  is  valuable  evidence  of  the  view  taken  by 
conipetont  persons  responsible  for  the  working  of  trains  approach- 
ing this  oi'ossing  as  to  the  kind  of  precaution  necessary  to  obviate 
the  risks  incidental  to  the  running  of  a  train  over  it. 

The  grounds  of  Mr.  Justice  Gait's  judgment  are  indicated  in 
the  following  passages  quoted  textually  from  his  reasons: 

[363}  "When  it  was  about  75  or  100  feet  from  the  crossing  the 
iiiotonnan  of  the  electric  car,  without  having  received  any  signal 
from  the  conductor,  started  his  car  to  get  across  before  the  train 
airived.  As  I  have  said,  the  stiuation  was  perfectly  apparent, 
and  some  of  the  people  in  the  ear,  seeing  the  freight  car  coming 
towards  them,  got  alarmed  and  moved  towards  the  door  at  the  rear 
end  of  the  «ar.  Amongst  these  people  were  two  ladies ;  one  of 
them  was  Grace  Jane  Bartlctt,  wife  of  the  plaintiff. 

"By  the  time  the  electric  car  reached  the  diamond  crossing  the 
freight  train  was- perhaps  within  30  or  40  feet  of  the  car.  The 
evidence  (to  which  I  will  allude  more  particularly  hereafter) 
showed  that  at  this  juncture  the  brakesman,  who  was  stationed  on 
the  front  frei^t  car,  shouted  to  tho  raotorman  to  get  across. 
Whether  the  motorman  heard  liim  or  not  doos  not  appear,  but 
there  is  evidence  that  the  car,  which  was  ahead  in  motiou,  started 
forward  with  a  jork  and  the  two  ladies  either  stepped  off  hurried- 
ly, or  were  thrown  off  the  rear  steps  of  the  car,  and  fell  on  tlic 
diamond  crossing.  The  brakesman  on  the  freight  train  had  al- 
ready given  a  violent  signal  to  the  eqgine  driver  to  stop,  but  the 
freight  train  was  not  completely  stopped  before  the  front  Inick  of 
the  freight  car  had  run  over  tlie  two  ladies  and  inflicted  such 
injuries  upon  them  that  tiiey  both  died. 

"Then  again  it  was  argiied  that  the  steam  railway  was  ncpcli- 
gent, — that  tho  engineer  did  not  aj)ply  his  puiergcncy  biake  to  tlu' 
engine  soon  enou^.  It  is  quite  possible,  and  the  evidence  seems  to 
indicate,  that  the  engineer  missed  the  first  violent  signal  given 
by  tho  brakesman  j  but  the  engineer  had  no  reason  to  expect  sucli 
a  signal  and  had  every  reason  to  suppuse  that  the  way  was  clear. 

"As  I  read  the  "Railway  Act"  ami  the  rules  and  regulations 
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uppliciible  to  these  (lefciulant  coinpaniee,  I  aliould  certaiBl;  say 
that  at  the  time  in  i^uestioQ  t!ic  steam  railway  had  the  right  of 
way  across  Portage  avenue.  Kven  if  it  had  been  otherwise,  the 
action  of  the  motornian  of  the  electric  car  in  approaching  the 
crosaing  and  then  stopping  operated  as  an  invitation  to  the  en- 
gineer of  the  freight  train  to  continue  on  his  course.  The  whole 
trouble  was  caused  by  the  frantic  haste  of  the  motorman  to  get 
across  the  diamond  before  the  freight  train." 

The  opinion  of  the  learned  judge  that  the  train  was  about  75 
or  100  feet  from  the  crossing  is  affirmed  hj  the  Court  of  Appeal 
and  is  fuUy  supported  by  the  evidence.  It  does  not  appear  to  be 
necessary  for  the  purpose  of  deciding  the  appeal  to  discuss  or  to 
consider  any  of  the  earlier  incidents.  When  the  motorman  "Aas 
seen  bj'  the  brakesman  id  be  starting  his  car  across  the  track,  a 
situation  full  of  grave  risk  arose  if  the  train  wore  not  stopped. 
The  brakesman  must  have  [364]  realized  this  if  his  story  is  to  be 
accepted,  because  he  had  already  given  a  signal  to  stop  the  train, 
and  he  says  that  in  doing  so — although  he  had  the  rule  in  mind — 
he  was  also  influenced  by  the  fact  that  he  had  noticed  a  car  ap- 
proaching the  crossing.  Upon  seeing  the  motorman  start  his  car 
he  immediately  gave  the  more  vigorous  signal  used  to  indicate 
to  the  locomotive  engineer  that  an  emergency  had  arisen  requir- 
ing the  instant  stopping  of  the  train.  It  matters  little  whether 
one  accepts  the  evidence  of  the  brakesDian  or  not ;  for  if  he  acted  as 
lie  says  he  did,  he  appears  to  have  done  his  duty,  if  he  did  not  he 
was  incurring  a  grave  and  quite  unnecessary  risk  in  not  taking 
infant  steps  to  stop  the  train  upon  perceiving  that  the  motor- 
man  was  about  to  cross  the  track.  So  also,  as  r^rards  the  locomo- 
tive engineer  (if  the  signal  was  given),  it  ia  of  no  eoosequenee 
whether  he  observed  the  signal  or  did  not  observe  it,  it  was  his 
duty  to  he  oti  the  alert  for  signals  and  instantly  to  obey  a  signal 
to  stop. 

With  great  respect,  I  think  these  considerations  are  not  met  by 
the  reasoning  of  the  learned  trial  judge  or  by  that  of  the  Court  of 
Appeal. 

The  learned  judges  of  the  Court  of  Appeal  appear  to  have  con- 
sidered that  a  dangerous  situation  requiring  special  precautions 
10  B.  R.  C. 
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arose  for  the  first  time  whea,  in  coDSequcuce  of  tbc  violent  jerk 
forward  of  the  eleclriu  wanpany's  oar,  Mrs.  Sartlett  was  tlirowa 
to  the  ground.  That,  with  respect,  appears  to  be  a  miBconceptioQ 
of  the  position.  The  approach  by  a  train  of  tliis  character 
towards  a  much-used  street  having  on  it  a  street  car  line  in  opera- 
ti6n  was  in  it^f  a  situation  involving  risk,  and  this,  as  I  have  al- 
ready said,  is  recoguiEed  in  the  instruction  mentioned  above.  It 
was  a  situation  requiring  in  itself  exceptional  pr^autions,  as  the 
instruction  shows.  Add  to  that  the  fact  [365]  that  a  street  car 
was  on  the  line  approaching  the  point  of  intersectiou,  and  \on 
Lave  a  not  inconsiderable  increase  of  risk;  a  situation  imperative- 
ly demanding  that  the  precaution  prescribed  by  the  instruction, 
namely,  of  coming  to  a  stop,  should  not  be  omitted ;  and,  as  I  have 
already  said,  a  situation  full  of  grave  possibilities  arose  and  be- 
came apparent  when  the  street  car  was  seen  to  move  forward 
across  the  tTack.  < 

Mr.  Clark  in  his  concise  and  able  factum  faces  the  diiUculty 
thus : — 

"The  appellaut's  contention  amounts  to  this,  that  when  0am- 
meli  saw  the  street  car  start  to  move  it  should  have  occurred  to 
him  that  some  of  the  passengers  might  fall  on  tlic  track  in  front 
of  the  train,  and  liis  duty  to  avoid  the  consequences  of  the  appel- 
lant's neglect  began  then,  and  not  when  the  last  dangerous  situa- 
tion actually  arose.  Admitting  that  it  was  the  natural  thing  for 
passengers  in  such  a  critical  situation  to  rush  to  the  front  or  rear 
of  the  car,  no  one  would  presume  that  when  jumping  they  would 
select  the  diamond, — the  only  dangerous  spot  there  was  upon 
which  to  alight.  But  even  assuming  that  the  brakesman  should 
have  foreseen  what  actually  took  place,  the  appellants  are  not  en-^ 
titled  to  complain  if  Oammell,  who  was  thrown  into  a  state  of 
excitement  by  their  nf^ligcnce,  did  not  act  in  the  most  reasonai)l(! 
manner." 

This  extract  from  the  respondent's  factum  puts  very  forcibly 
the  point  upon  which  the  respondent  company  must  rely  in  view 
of  the  findings  of  fact  already  referred  to.  Tliese  contentions  are 
first  open  to  the  obeervation — althouf^  in  the  present  state  of  the 
litigation  the  controversy  has  become  one  between  the  appellant 
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company  and  tie  respondent  company — tiiat  the  decision  of  that 
controveray  must  be  dictated  by  tbe  answer  given  to  the  question 
whether  the  plaintiff  had  or  had  not  a  cause  of  action  against  the 
rospondcnt  company.  And  it  is  perhaps  needless  to  say  that  in 
passing  upon  that  issue  the  conduet  of  the  Electric  Company's 
servants  is  not  to  be  imputed  to  Mrs.  Bartlett  as  her  conduct ;  and 
further,  the  situation,  if  it  was  critical  and  embarrassing,  was 
brought  about,  at  least  in  part,  by  the  failure  to  bring  the  train 
to  a  stop  conformably  to  the  practice. 

[366]  The  substance  of  the  contention  is  that  the  persons  re- 
sponsible for  the  train  might  reasonably  in  the  exercise  of  their 
judgment  assume,  and  act  upon  the  assumption,  that  the  car 
would  clear  the  railway  track  before  tho  train  reaohed  the  point 
of  intersection;  and  that  in  the  eirciimstanees  there  was  no 
ground  for  apprehending  that  tlie  passengers  would  leave  or  be 
tlirown  from  tho  car  and  remain  helpless  on  the  track  as  the  train 
approachfd  tLeni.  The  first  observation  to  Bug^st  itself  is  an  im- 
portant one.  The  onward  motion  of  tlie  train  was  not  the  result 
of  tbp  judgment  of  tlie  brakesman  tliat  it  was  safe  to  proceed; 
on  tlio  contrary,  he,  as  we  have  seen,  took  the  opposite  view.  Tho 
secondis  virtually  a  repetition  of  what  already  has  been  said; 
namely,  that  once  the  electric  car  started  forward  tho  risk  of  the 
situation  imperatively  demanded  tliat  the  train  should  be  8t<^ped. 
Tho  fact  that  in  the  event  the  car  did  clear  the  track  without  in- 
jury is  little  to  the  purpoee ;  failure  of  the  mechanism  might  have 
brought  it  to  a  standstill  before  the  track  was  pa-ised.  The  duty  of 
tho  rosjiondent  company  was  to  take  suitahle  monsures  to  obvinto 
the  danger  incurred  by  the  pasnengers  of  the  car,  of  injury  from 
the  rowpi'iidcnt  couipany's  trifiu  arising  out  of  the  situation;  and 
(he  fact  tliiit  the  particular  manner  in  which  the  injury  did  occur 
was  ono  nor  naturally  to  bo  anticipated  is  really  of  no  importance. 
See  Tini  V.  New  Ilivrr  Co.  (ims)  ft  Best  k  S:  SO;!.  IS  L.  T.  X. 
S.  355  :  Chiric  v.  Chmnhers  {1878)  L.  R.  3  Q.  B.  I>iv.  327,  -17  L 
,T.  Q.  IJ.  X.  S.  427,  38  L.  T.  N.  S.  45+,  2(i  Week.  Kop.  CIS,  19 
Eng.  Rul.  Chs.  28. 

The  obligation  to  take  care,  default  in  resjX'ct  of  which  c<iu:iii- 
tuted  the  nej;ligcnco  charged,  was  no  ohligatiim  due  to  the  psissen- 
gers  in  the  ear;  and,  that  being  m.  tho  r<'S[»)nd<-ut  couipam  .ii  rc- 
10  B.  R.  C. 
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spoiieible  for  baini  suffered  by  t)iem  in  coiujeqiionce  of  Ita  detii/iM 
[387]  to  tbo  exteiit  to  wbicli  the  ilamflges  are  uot,  in  the  Itiiiguago 
of  tlie  law,  too  remote. 

Are  tlie  dumages  too  remotet  Was  the  running  down  of  Mre. 
Hartlett  in  tlie  circumstitufeB  a  couswiuence  for  wbicli  in  law  the 
i-capondcut  company  was  responsible}  Tlie  rule  as  regards  re- 
moteness of  damage  was  recently  diaoussed  by  the  President  of 
the  Probate  and  Divorce  Division  in  n.M.8.  London,  L.  R. 
1 1014]  Prob.  72,  83  L.  J.  Prob.  N.  S.  74,  109  L.  T.  H.  S.  960, 
30  Tinical.  II.  196,  12  Asp.  ilar.  L,  Cas.  405,  and,  with  respect, 
I  concur  in  the  view  there  expressed  that  where  the  harm  in  ques- 
tion is  the  direct  and  immediate  consequence  of  the  negligent  act 
then  it  is  within  the  ambit  of  liability.  Here  the  injury  com- 
plained of  was  the  direct  aud<  immediate  consequence  of  the  fail- 
ure to  atop  the  train. 

Moreover,  it  is  sufficient  in  this  ease  to  aay  that  the  railway 
company  bciu^  under  an  obligation  to  take  precautions  to  obviate 
the  risk  of  liariuiug  the  passengers  in  the  electric  ear  thr<nigli  the 
instrumentality  uf  its  train  moving  across  the  car  track,  and  the 
wrongful  neglect  of  this  duty  having  resulted  directly  in  the  very 
harm  it  was  the  duty  of  the  company  to  avoid,  remotencaa  of 
damage  is  out  of  the  question.    Glari;  v.  Chaiitbers,  atipra. 

Where  there  is  a  duty  to  take  precautions  to  obviate  a  given 
risk,  the  wrongdoer  who  fails  in  this  duty  cannot  avoid  respnu^i- 
bility  for  the  very  oousequencea  it  was  his  duty  to  provide  against 
by  suggesting  that  the  damages  are  too  remote,  because  the  par- 
ticular manner  in  which  those  cousequcDces  came  to  pass  was  un- 
usual, and  not  reiisouably  foreseeable. 

One  aspect  of  the  case  was  tie  subject  of  a  good  deal  of  discus- 
sion, and  I  refer  to  it  only  to  make  it  quite  clear  that  I  neither 
ditisent  from  nor  concur  in  the  views  expressed  by  the  courts  be- 
low with  regard  to  it.  [368]  The  point  to  which  I  refer  is  that 
whieli  arises  upon  the  contention  of  the  Electric  Company's  coun- 
sel that  §  2G4c  of  the  "Railway  Act"  is  applicable,  and  that  the 
railway  company  should  be  held  responsible  for  failure  to  observe 
the  requirements  of  those  sections  with  reference  to  braking  ap- 
pliances. I  exprttis  no  oi>inion  npon  the  question  whether  this 
aeotion  applies  to  a  train  each  as  this. 
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Anglin,  J. :  Tlie  liability  of  one  or  othor  or  both  the  defend- 
imts  to  the  plaintiff  being  admitted,  the  purpose  of  continuing 
this  litigation  ia  to  determine  where  the  responBibility  resta,  the 
defeudaiita  having  agi-eod  amongst  themgelves  for  contribution 
(on  Bome  basis  with  which  we  are  not  concerned)  should  both  be 
held  liable.  The  learned  trial  judge's  view  was  that  the  appel- 
lant is  solely  answerable,  and  Ida  judgment  was  unanimously  af- 
firmed on  appeal.  The  evidence  so  conclusively  eetabtishcs  that 
its  negligence  was  a  cause  of  the  death  of  the  plaintiff's  wife  that 
ao  far  as  it  seeks  to  be  wholly  discharged  its  appeal  is  quite  hope- 
less. Assuming  that  due  care  by  its  codefendant  would  have 
enabled  it  to  avoid  running  down  the  plaintiff's  unfortunate  wife, 
notwithstanding  the  peril  in  which  she  had  been  placed  by  the  ap- 
pellant's negligence,  that  fact  could  afford  the  latter  no  answer 
to  the  plaintiff's  claim.  CUy  of  Toroafo  v.  Lambert  (1916)  54  ' 
Can.  S.  C.  200,  33  D.  L.  R.  476,  Ann.  Oaa.  lOlHD,  57;  Algoma 
Steel  Corporation  v.  Dube  (191C)  53  Can.  S.  C.  481,  31  D.  L.  R. 
178. 

I'pon  the  other  question — that  of  the  joint  liability  of  the  re- 
spondent—there is  much  more  to  be  said. 

The  leained  trial  judge  could  "find  no  particidar  in  respect  of 
which  the  Steam  Railway  Company  were  guilty  of  any  nogli- 
geueo  conducing  to  the  accident,"  [369]  and  tlieCourt  of  Apjx^al 
took  the  same  view.  I  gather  from  his  judgment  that  the  learned 
trial  judge  was  of  the  opinion  that  there  was  no  evidence  on 
which  a  jury  could  have  found  actionable  nt^ligence  on  the  part 
of  the  employees  of  the  Steam  Railway  Company,  and  iu  effect  so 
directed  himself ;  and  from  the  reasons  for  judpnent  of  the  Court 
of  Appeal,  delivered  by  the  learned  Chief  Justice  of  Manitoba,  I 
infer^that  in  his  opinion,  because,  the  electric  tramcar  having 
crossed  in  safety,  the  immediate  peril  to  the  deceased  caused  by 
her  jumping  or  being  thrown  from  that  tramoar  and  falling  on 
the  diamond  ci-ossing  in  front  of  the  approaching  train  was  a  sit- 
uation which  the  steam  railway  employees  could  not  reasonably 
have  been  expected  to  anticipate,  and  because  when  it  actually 
arose  it  was  possibly  too  lafe  to  stop  the  train  and  prevent  the 
accident,  or,  at  all  events,  the  train  crew  had  little,  if  any,  oppor- 
tunity to  think  and  act,  liaMlity  cm  the  part  of  the  Steam  Rail- 
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vrtij  Compaay  could  not  be  found.  With  profound  respect,  al- 
though the  idea  is  not  very  clearly  expreseed,  these  views  would 
seem  to  imply  that  the  liability  of  the  doer  of  a  negligent  act  ia 
restricted  to  conaequence*  which  be  should  hare  anticipated 
would  flow  from  it  aa  natural  resiilts. 

"Where  there  is  no  direct  evidence  of  negligence  the  queatiou 
what  a  reasonable  man  might  foresee  is  of  importance  in  conaid- 
eriug  the  question  whether  there  is  evidence  for  the  jury  of  n^Ii- 
gCnce  or  not  .  .  . ;  but  when  it  has  once  been  determined  that 
there  is  evidence  «t  negligence,  the  person  guilty  of  it  is  equally 
liable  for  its  conseqn^ices,  whether  he  could  have  foreseen  them 
or  not."  Smith  v.  London  and  South  Western  Ry.  Co.  (1870)  L. 
R.  6  C.  P.  14,  at  page  21,  18  Eng.  Rul.  Oas.  726,  per  Channel,  B. 

"What  the  defendants  might  reasonably  anticipate  is,  as  my 
brother  Channel  has  said,  only  material  with  reference  to  the 
question  whether  the  defendants  were  negligent  or  not,  anil  can- 
not alter  their  liability  if  they  were  guilty  of  n^ligence.  Ibid., 
]»er  Blackburn.  J." 

[370]  Mr.  Beven  in  his  work  on  Negligence  (Can.  ed.  p.  86), 
introduces  a  discussion  of  this  and  other  cases  bearing  on  this 
aspect  of  the  law  of  negligence  by  stating  "a  distinction  of  im- 
portance for  undoi-standing  this  branch  of  the  law;  between  acts 
from  which  injurious  consequences  in  the  result  flow  to  others, 
but  which  are  not  n^ig^it  in  law,  because  these  eouspqnencea 
■would  not  antecedently  have  been  anticipated  to  flow  as  natural 
results ;  and  acts  which  carry  liability  because  their  probable  oiTt- 
come  is  injurious  acts,  though,  in  fact,  the  consequences  which 
flow  are  not  those  anticipated. 

"The  doer  of  a  negligent  act,  says  the  learned  author,  is  re- 
sponsible for  the  consequences  flowing  from  it  in  fact,  even 
though  antecedently,  to  a  reasonable  man,  the  consequences  that 
to  flow  seem  neither  natural  nor  probable."  See,  too,  Shearman 
and  Rcdfield  on  Negligence  (6th  ed.)  §§  26a,  29a,  and  80. 

The  Canadian  Northern  train  was  moving  very  slowly — be- 
tween 1  and  2  miles  an  hour.  The  evidence  establishes  that, 
equipped  as  it  was,  it  could  easily  have  befen  stopped  in  40  feet. 
The  engineer  deposed  that  he  believed  he  had  in  fact  stopped  it 
within  15  feet  on  receiving  the  first  signal  to  do  so.  The  evidence 
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ftlso  establisli^s  tliat  when  the  electric  traiiutiir  t^litrtod  to  nviv« 
towQi'ils  the  crossiDg,  tlius  ctrcatiiig  a  situation  of  (lunger,  wIiicB, 
in  my  opinion,  made-  it  the  dnty  of  those  in  charge  of  the  jhtviiti&' 
ing  Bteara  railway  train  to  stop  it,  or  at  least  to  get  it  ntiiler  eueh 
control  that  it  could  be  inatantly  stoppetl  if  the  reeklras  conduct 
of  the  niotorman  in  driving  the  electric  tramoar  onto  the  diamond 
crossing  should  give  rise  to  a. situation  making  that  necessary — 
a  duty  which  they  owed  to  all  the  people  on  the  traniear— ^tho 
train  was  at  least  75  feet  from  the  diamond  crossing.  The  barkes- 
nian  on  the  front  car  so  tells  iis.  lie  saw  the  traiucar  staii;.  Had 
ho  at  once  signaled  the  engineer  to  atop  or  even  to  prejiare  to  stop 
Itfore  reaching  the  crossing,  and  had  [371]  the  latter  promptly 
obeyed  tlie  signal,  no  barm  woidd  have  ensued.  Still  later,  when 
the  electiic  tramciir  was  approximately  two  thirds  across  the  dia- 
mond and  had.  almost  stopped,  as  the  brukesuiali  informed  us,  the 
danger  being  thus  greiitly  ineieascd  and  the  duty  t«  stop  all  the 
nioi-o  pressinjr,  the  train  was  still  50  feet  ivom  the  crossing,  and 
prompt  action  by  the  brakesman  and  ongincer  would  have  brought 
it  to  a  stand  at  least  10  feet  before  it  reached  the  crossing.  That 
tlie  appellant's  train  may  have  had  the  right  of  way  o^-er  the  elec- 
tric tramear  affords- no  excuse  for  not  fulfilling  this  duty.  It 
would  not  justify  the  respondent  tunning  down  the  appellant's  ear 
if  it  could  avoid  doing  so  hy  reasouahle  care — stilt  le*i  killing  the 
plaintilF'a  wife,  AVhatever  the  brakesman  may  have  done  to  sig- 
nal the  engineer,  the  evidence  indi<*atea  that  no  attempt  to  slop  or 
even  lessen  the  speed  of  the  train,  or  to  get  it  under  better  control, 
was  made  by  the  engineer  until  it  was  almost  upon  :thc  i-rossiug, 
.•^inee,  when  it  was  actually  stopped,  the  foremost  part  of  the  front 
<;ar  was  in  fact  16  feet  b<?yond  the  crossing.  U'here  was,  in  my 
opinion,  abundant  evidence  on  which  a  jury  might  have  found 
utgligence  imputable  to  the  Steam  Railway  Company  either  on 
the  part  of  the  brakesman  or  on  that  of  tlie  engineer. 

Had  the  electi'ic  traracar  been  I'on  into  on  the  crossing,  as 
would  have  happened  if  the  motornian  had  failixl  for  any  reason 
to  get  it  clear,  the  liability  of  the  Hteam  Railway  Company  for 
damages  sustained  in  the  eolliaion,  at' all  events  by  passengers  on 
the  tramcar,  .would  seem  tome  to  be  inooutrovorlible.  It  -was  ouly 
hy  suddenly  "speeding  vp"  in  response  to  the  shouted  warping 
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of  the  bratcriuiau,  givcu  when  his  train  was  only  AU  iuvX  from 
the  ci'osetag,  that  [373]  the  motoruitui  gucccedcil  in  tukiiit!  ''i^ 
car  out  of  dangor,  possibly  as  a  reaah  precipitating  the  plaintiff's 
wife  and  two  other  persona  on  tiie  crossing  in  front  of  the  still 
iidvancing  train  then  only  15  feet  away.  The  jictna!  danger 
which  the  brakeainan  should  have  antieipatPil,  mid  apparently 
did  in  fact  antieipate,  viz.,  collision  with  the  traiiioar,  was  thus 
obviated.  But  the  negligence  of  the  Oauadtan  ^ovthern  eni- 
jjloyaes,  which  was  a  eauae  of  that  peril  having  conliinioil  nntil 
tile  cftr  escaped  froln  the  danger  zone,  did  not  thereupon  iiease  to 
operate.  It  had  k  further  and,  under  .the"  cireiiiiistiiiiceB,  a 
natural  conscqneuoe,  in  the  sense  explained  in  Shearnnui  &  Rcd- 
iield'a  work  {§§  29a  and  30),  in  the  nuuiing  over  of  the  pltiin- 
tifTa  wife,  and  the  Steam  Railway  Company,  in  niy  opinion,  eiin- 
iiot  escape  lial)ility  merely  because  that  particular  couwequence  or 
the  iinmediate  situation  in  which  it  occurred  cannot  he  said  to 
have  been  sometliing  which  was  or  should  have  been  within  the 
contemplation  of  the  train  crew  when  they  iiegligontly  failed, 
while  the  traracar  waa  in  a  position  of  peril,  either  to  stop  their 
train  or  to  have  it  under  sueh  control  that  it  could  at  any  moment 
have  been  stopped  before  reaching  the  crossing. 

Couaiderationa  such  »a  arise  between  a  plaintiff  and  a  defend- 
ant in  eases  of  contributory  negl^gmce  are  quite  foreign  to  the 
question  now  before  us, — ^that  of  the  liability  of  a  defendant  to  a 
plaintiff  agaiiist'whom  no  contributory  negligence  is  suggested. 

lu  my  opinion  not  only  was  there  evidence  of  negligence  on 
the  part  of  the  respondent,  proper  for  submission  to  a  j'lry, 
but  on  the  mieOutroverted  facts  a  finding  of  such  negligence 
should  he  made. 

The  negligence  of  both  defendants  conduced  to  the  death  of  the 
plaintiff's  wife.  Had  that  of  either  [373]  been  absent,  the 
lamentable  tragedy  would  not  have  occurred. 

It  is  onr  duty  to  give  the  judgment  which  the  court  appealnd 
from  should  have  given.'  Exercising'the  power  conferred  on  the 
Court  of  Appeal  by  §  9  of  It.S.M.  [1913],  chap.  43,  I  would  set 
aside  the  judgment  of  the  learned  trial  judge  and  direct  the  entry 
of  judgment  declaring  both  defendants  liable  to  the  plaintiff  for 
the  sum  agr»?ed-on  as  damages,  with  costs.  There  should  be  no 
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(iosts  as  betweeu  the  defendantB  of  the  proceedings  in  the  Court  of 
King's  Bench,  but  the  appellant  is  entitled  to  l>e  paid  its  costs 
here  and  in  the  Court  of  Appeal  by  the  respondent. 

Brodetir,  J.,  dissenting:  The  question  in  this  ease  is  whether 
tho  Canadian  Northern  Company  has  been  at  fault  in  the  acci- 
dent which  caused  tlie  death  of  Mrs,  Bartlctt.  The  evidence  may- 
lead  to  the  conclusion  that  there  was  negligence  on  the  part  of  the 
employees  of  the  railway  company  in  not  stopping  the  train  aftoi' 
the  engineer  in  charge  of  the  Ioc(HDotiye  had  received  the  propef 
sigoala.  But  the  evidence  is  not  very  positive  and  is  iu  some  re- 
pects  confiioting.  Iu  view  of  ^e  unanimous  findings  of  tlie  courts 
below  in  that  I'cspect  I  would  not  feel  disposed  to  interfere. 

The  appeal  should  be  dismissed  wltli  costs. 

Mignault,  J:  The  whole  question  here  is  not  whether  the 
plaintiff,  liartlett,  was  entitled  to  recover  damages  for  the  death 
of  his  wife,  for  both  the  appellant  aud  the  respondent  admitted 
that  be  was,  but  whether  the  plaintiff  had  a  valid  cause  of  action 
ugainst  the  respondeut  as  well  as  against  the  appellant. 

In  other  words,  would  the  plaintiff,  on  the  evidence,  be  entitled 
to  recover  dama^  for  the  death  of  bis  wife  agaiust  both  defend- 
ants, or  against  one  only  of  [374]  them  ?  The  learned  trial  judge 
cume  to  the  conclusioa  that  judgment  should  be  entered  in  favor 
of  the  plaintiff  against  the  defendant  the  Winnipi^  Klectrie  Rail- 
way Company,  and  that  the  action  should  be  dismissed  against  th<- 
<Icfendant  the  Canadian  Xorthern  Railway  Company,  with  cost* 
to  be  paid  by  the  Winnipeg  Klectrie  Railway  Company,  to  its 
codefeiulant,  the  Canadian  Northern  Railway  Company. 

Tho  conduct  of  the  trial  to  a  certain  extent  ohseured  this  simple 
issue ;  for,  as  tho  learnetl  trial  judge  observed :  "The  whole 
<-ourse  of  the  trial  consisted  of  evidence  and  arguments  adduced 
by  each  of  the  oodefendants  to  show  that  the  other  should 
bo  hold  liublc.'*  And  bo  before  this  court  the  argumcut 
was  directed  to  show  that  one  company  rather  than  the  other 
should  bear  the  burden  of  the  admitted  liability  towards  the 
plaintiff,  with  the  result  that  the  one  emphasized  tbc  negligence 
of  the  other,  especially  the  respondent  the  negligence  of  the  ap- 
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})eH&iit,  n-hilc  the  latter,  which  could  not  deny  that  its  niotornian 
had  been  grossly  in  fault,  endeavored  to  show  that,  but  for  Hie 
uegligenee  of  tlie  rospondent,  this  fault  would  not  hm-p  caused  the 
Hc<-ident. 

I  propose  to  look  at  the  case  solely  on  the  basis  of  the  real  qucs- 
ticBi  which  was  in  issue,  tliat  is  to  say,  on  the  evidiniee,  would  a 
jury,  or  a  judge  sitting  without  a  jury,  liave  been  justified  in 
liading  against  both  defendants  negligence  eutitliug  the  plaintiff 
to  recover  against  both  of  them,  or  would  a  verdict  or  a  judgment 
be  justified  only  agaiust  the  appellant,  so  that  the  respondent 
would  have  been  entitled  to  have,the  plaintiiT's  action  dismissed, 
as  it  was,  in  so  far  as  it  was  concerned  ? 

And  on  this  basis,  and  in  answer  to  the  question  so  subniitted 
by  the  agreement  of  the  parties,  I  have  [875]  come  to  the  finn 
conclusion,  with  deference,  that  the  plaintiff  was  entitled  to  re- 
cover damages  against  both  defendants  aa  being  jolnlty  liable  for 
the  accident. 

The  plaintiff's  wife  was  a  passenger  on  an  electric  car  of  the 
appellant,  which  bad  to  cross  tlic  line  of  the  respondent  on  the 
level  on  Portage  avenue,  Winnipeg.  At  that  time  a  fi-eight  train' 
of  the  respondent  was  approaching  the  crossing  very  slowly,  its 
speed  being  about  2  miles  per  hour.  It  consisted  of  foiir  box  cai-s 
in  frout,  then  an  engine  and  some  twelve  empty  cars.  A  brakes- 
man, named  Kenneth  CammoU,  was  on  the  front  ear.  The  elec- 
tric car,  as  the  rules  required,  stopped  within  a  few  feet  of  the 
I'ailway  track,  and  the  conductor  got  off  and  went  ahead  to  see  it' , 
the  track  was  clear,  and  it  was  the  duty  of  the  motonnan  to  wait 
jiDtil  the  conductor  gave  the  signal  to  go  ahead,  which  signal  he 
never  gave.  What  happ^ied  then  is  beat  described  in  the  lan- 
guage of  the  learned  trial  judge: — 

"When  the  freight  train  was  witiiin  perhaps  76  feet  of  the 
crossing  the  motomian  of  the  eleetrio  car  suddenly  decided  to  get 
across  in  front  of  the  freight  train  and  started  for\vards.  When 
tiie  electric  car  was  partly  on  the  diamond  the  brakesman  on  the 
freight  car  saw  imminent  danger  of  collision,  and,  as  the  car 
seemed  to  bo  stopping,  shouted  to  the  motorman  to  'go  ahead.' 
The  motorman  thereupon  apparently  applied  extra  power,  the 
car  went  ahead  with  a  jerk,  and  three  paaaengera,  including  tb* 
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deceased,  were  either  tbrown  off  tlie  reiir  platform  of  tte  car  or 
else  in  desporntion  jumped  from  it,  aud  alighted  on  the  diamond 
where  tlic  dpeeased  was  run  over." 

During  all  the  time  the  brakesman  had  the  eleetiie  car  in  full 
view,  and  when  it  suddenly  started  to  go  ahead,  the  train  should 
hare  been  stopped.  The  time  card  of  the  respondent  required  the 
train  to  atop  100  feet  from  the  crossing,  and  Cammell'says  Ihnt 
be  gave  at  that  diatance  the  usual  stop  signal,  but  it  was  not 
obeyed.  He  was,  he  adds,  about  50  feet  from  the  diamond,  or 
crossing  of  the  railway  and  electric  [376]  oar  tracks,  when  the 
motorman  ran  bis  car  ahead  so  that  it  came  right  on  the  diamond, 
where  it  seemed,  to  stop,  and  the  brakesman  gave  several  violent 
etop  signals  which  the  engine  driver  either  did  not  see  or  failed 
to  obey,  and  the  brakeeman  shouted  to  the  ear  to  go  ahead,  which 
it  did  with  a  kind  of  jerk  and  elenred  the  diamond,  but  at  its 
sudden  jerk  forward,  the  plaintiff's  vfiic  who,  with  two  other 
passengers,  bad  run  to  the  rear  platform  of  the  car,  whs  either 
thrown  off  or  jumped  off,  and  fell  onto  the  diamond,  where  she 
was  nm  over. 

There  can  he  no  doubt  as  to  the  gross  negligonce,  not  to  use  a 
much  stronger  term,  of  the  motorman  when  he  started  forward 
with  a  moving  train  coming  towards  him  so  close  to  tho  cross- 
ing. But  this  does  not  mean  that  the  railway  company  was  itself 
free  from  negligence  so  that  the  plaiotiff  \\'oiild  not  have  a  right 
of  action  against  it  also.  The  leai-ned  trial  judge  stated  that  he 
could  find  no  particular  in  respect  to  which  the  Steam  Kailway 
Company  was  guilty  of  any  ncgfigenoe  conducivo  to  the  accident. 
With  deference,  I  think  it  was  negligence  not  to  have  stopi>ed  the 
train,  which  could  ha\'e  been  done,  when  the  electric  car  first 
started  forward  in  an  attempt  to  clear  the  track.  If  the  railway 
train  was  then  "within  perhaps  75  feet"  of  the  crossing,  as  found 
hy  the  leanied  (rial  judge,  or  oven  about  50  feot  away,  as  testified 
by  OanimeIl,the  train,  which  he  says  was  just  crawling,  eould 
have  tieen  stopped  short  of  the  crossing  bad  the  atop  signals  been 
obeyed. 

In  view'  of  thcee  cii-cumrtanCes  I  cannot  think  for  an  instant 
that  if  tho  plaintiff  had  sued  the  rasimndcnt  alone  he  would  .not 
feftve  been  entitled  to  a  verdict  or  judgment,'  and.  surely  the 
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reapondent  could  not  have  escaped  lisbility  by  empliasizing— -na 
it  does  hcre^-[377]  tlie  grosa  negligence  of  the  Winnipeg  Electric 
Railway  Coippany. 

The  learned  Chief  Justice  of  Manitoba  made  use  of  an  argu- 
ment which  at  first  impressed  me  when  it  was  urged  at  the  Uear- 
ing  by  counsel  for  the  rcapondent.  He  aaid:  "The  accident 
was  a  natural  sequence  of  tJia  n^Iigent  conduct  of  the  motor- 
man.  See  Preacoti  v.  Conndl  (1893)  22  Can.  S.  0.  147.  The 
brakesman  on  the  front  of  the  train  had  urgently  signaled  tbe 
engine  driver  to  stop  and  h&A.  repeated  hie  signals.  There  was 
not  sufficient  time  to  do  anything  further  after  the  deceased  fell 
nil  the  track.  The  train  was  stopped  as  soon  as  possible.  The 
triiiunicn  were  suddenly  faced  with  a  new  situation  of  danger, 
which  gave  them  little,  if  any,  time  to  think  and  act.  Eren  if 
they  could  have  done  anything  more  than  was  done  to  avoid  the 
iictidcnt,  the  court  ought  not  to  require  of  them,  in  the  new  sit- 
uation" that  was  created,  perfect  nci-ve  and  presence  of  mind 
euabling  them  to  do  the  liest  thing  possible." 

And  it  was  urged  that  tbe  rcapondcnt  could  not  have  foreseen 
tliat  passengers  in  the  electric  ear  would  jump  out  or  be  thrown 
out  of  the  ear. 

With  great'  deference  and  upon  full  consideration  I  am  of  the 
opinion  that  this  argument  cannot  prevail  Before  "a  new  situa- 
tion of  danger  was  created,"  there  was  a  situation  of  danger 
created  by  tfie  attempt  of  the  electric  car  to  cross  before  the  train 
reachefl  the  crossing,  and  as  the  learned  Chief  Justice  observed, 
the  brakesman  bad  urgently  signaled  the  engine  driver  to  stop 
and  had  repeated  his  signals. 

There  was  then  time  for  the  train  crew,  and  especially  the  en- 
gine driver,  if  he  was  heeding  the  signals,  to  think  and  to  act. 
Wooden,  the  engine  driver,  was  examined  before  the  Public  tTtil- 
ities  CommiH-sioner,  and  stated  that  he  could  have  stopped  his 
engine  within  15  feet,  and  he  did  not  contradict  this  statement 
when  he  waa  cross-examined  at  the  trial.  And  as  to  the  argu- 
ment that  it  could  not  have  [378]  been  foreseen  that  passengers 
would  jump  out  of  tbe  car  in  tbe  dangerous  situation  created  by 
the  joint  negligence  of  the  two  companies,  the  learned  Chief  Jus- 
tice rightly  observes  that  tbe  passengers  did  what  migbt  batve 
le  b.'b.  c. 
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Ih;^!!  expected  in  such  a  case,  and  niBlied  to  the  door  and  tried  to 
leave  the  car. 

On  the  wliole  I  am  of  the  opinion,  witli  defereuee,  that  tlie 
judgment  which  absolved  the  respondent  of  any  negligence  con- 
ducive to  the  accident  cannot  stand,  and  that  it  flhonld  l>c  declai-cd 
that  the  plaintiff  is  entitled  to  recover  ugainst  Iwth  defendants  as 
heing  jointly  liable  for  the  accident. 

The  appeal  should  therefore  be  allowed  wit^  costs  here  and  in 
the  Court  of  Appeal,  and  the-  two  defendants  condcmacd  to  pay 
the  plaintiff  the  amount  agreed  upon.  There  should  be  no  costs 
of  the  trial  aa  between  the  defendants. ' 

Appeal  allowed,  with  costs. 

Solicitors  for  the  appellant;    Moran,  Atujersiyii,  dc  Guy, 
Solicitors  for  the  respondent:     ClarJe  <&  Jackaon. 

Not«. — Liability  of  railroad  for  injury  to  one  in  jumping  or 
falling  from  car  or  vehicle  to  avoid  threatened  collision  at 
crossing. 

The  tjufstioB  under  consideration  is  an  iut^'resl  ing  one  and  one 
on  wliJrIi  there  appears  to  lie  little  autlioritv, 

in  the  reported  case  (Wisnipeq  ELEcntrc  11.  Co.  v.  Casaoian- 
XoRTHEBN  U.  Co.  ante,  454),  where  an  electric  ear  upon  which  the 
decoai*(Kl  was  a  passenger  attempted  to  pass  over  fl  crossing  ahead  of  a 
work  train  which  was  also  approaching  the  croHsing  in  clow  proxim- 
ity, and  either  the  brakeman  failcti  to  give  or  the  engineer  did  not 
oUey  signals  to  §top,  so  that,  althougli  hy  a  suddon  Increase  of  tho 
M]iet'(l  of  the  electric  car  it  crossetl  in  safety,  one  of  the  passengers 
was  thrown,  or  jumped,  onto,  the  track  and  was  killed  by  the  train, 
it  was  held  that  the  railroad  company  was  liable,  the  view  bcinp 
taken  that  it  could  not  escape  liability  merely  becanse  the  particular 
mnsequence,  or  the  immediate  situation  in  which  the  accident  oc- 
curred, could  not  have  been  foreseen  by  its  employocf;,  aiul  that  lia- 
bility for  its  employees'  acts  continued  to  pa»«fiigers  on  tbo  electric 
car  who  were  thrown  therefrom,  even  after  the  car  liad  passed  to  n 
place  of  safety. 

In  Fahij  v.  Director  General  (1930)  335  Mass.  510,  126  N.  B. 
?34,  where  the  plaintiff  was  injured  by  jumping  from  the  rear  seat 
of  an  automobile,  in  which  he  was  riding  as  a  guest,  there  was  evi- 
dence that  the  automobile  was  Btoppe<l  500  foet  from  a  railroad 
crossing;  that  the  driver  as  be  started  told  the  plaintiff  that  they 
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were  upproaching  a  crossing  aud  to  liBten  for  a  bell  or  whistle ;  that 
biiBhea  obscured  the  view  to  witliin  27  feet  of  tho  farthest  track; 
that  when  that  distance  away,  and  when  the  automobile  was  going 
at  tho  rate  of  15  miles  an  hour,  the  driver  and  tlie  plaintiff  saw  a 
train  approaihiug  about  135  feet  away;  that  the  driver  started  the 
automobile  forward  and  crossed  in  safety,  and  that  the  plaintifl 
jumped  and  sustained  an  injury  to  his  foot, — and  t«Btifi«l  that  al- 
though listenint;  for  a  1^11  or  whistle  he  heard  none.  It  was  lield,  the 
jury  having  found  that  the  statutory  signal  was  not  given,  that  the 
evidence  warranted  a  finding  that  by  reason  of  the  failure  to  give 
such  signal  the  plaintiff  was  placed  in  a  position  of  great  danger  but  . 
a  short  distance  from  a  rapidly  moving  train,  and  that  this  neglect 
contributed  to  his  injury.  It  was  further  held  in  this  case  that  it 
could  not  he  Aaid  a»  a  matter  of  law  that  the  plaintiff  was  not  in  the 
exercise  of  due  care.  With  respect  to  this  the  court  said :  "It  was 
plainly  a  question  for  the  jury,  whether  the  plaintiff's  conduct  in 
remaining  in  tlie  automobile  until  he  saw  the  train  was  tliat  of  a 
prudent  man;  they  might  say  that  up  to  this  time  he  did  all  tliat 
could  \k  expected  of  a  person  of  ordinary  care  and  caution.  If,  as 
soon  aa  the  plaintiff  saw  the  danger,  without  time  for  reflection, 
n>alizing  that-the  train  was  within  a  few  feet  of  him,  and  that  a  col- 
lision was  almost  inevitable,  he  jumped  from  the  automobile,  think- 
ing it  best  for  his  safety,  and  if  the  jury  found  that  such  conduct 
was  reasonable  iu  view  of  all  the  circumstances,  they  could  decide  he 
was  using  proper  caie,  and  it  could  not  be  ruletl  as  matter  of  law 
that  he  was  careless." 

And  in  ft.  Lotm,  I.  M.  &  S.  B.  Co.  v.  Ekhelman  (lfll5)  118 
Ark,  3B,  175  S.  W,  .188,  where  there  was  ovideucc  that  the  plaintiffs 
horse  was  frightened  by  the  noise  aud  steam  from  an  engine  at  a 
crossing  and  started  to  run  away,  and  that  the  plaintiff  became 
frightened  and  jumped  from  the  wagon,  it  was  held  the  question 
whether  the  plaintiff  had  been  guilty  of  contributory  negligence  in 
jumping  was,  upon  the  evidence,  for  the  jury. 

In  Turner  v,  aS(.  LouU-San  Francisco  R.  Co.  (1920)  106  Kan. 
591,  189  Pac.  376.  which  was  an  aetion  by  the  parents  of  a  child 
killed  by  l>eing  thrown  from  a  vehicle  driven  by  her  mother,  it  was 
held  that,  assuming  that  the  child's  fall  from  the  wagon  was  caused 
by  the  roughness  of  the  crossing,  yet  tliere  could  be  no  recovery,  as 
the  mother  miglit,  upon  having  seen  a  train  approaching,  have 
stopped,  and  that  her  act  in  speeding  up  to  cross  ahead  of  the  train 
was  negligence  which  contributetl  to  the  accident,  and  barred  a  re- 
covery bv  her. 

In  Pa'rk-er  v.  Seaboard  Air  Line  R.  Co.  (1921)  —  N.  C.  — ,  106  S. 
E.  755,  it  was  held  that  an  occupant  of  an  automobile  who,  while  at- 
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tt'm|itiiig  to  escape  therefrom  because  of  an  imminent  collision  with  k 
ti'flin  which  was  backing  toward  the  highway  crossing,  was  struck  and 
much  more  eeverety  injured  than  the  other  occupants,  was  properly 
found  not  to  liave  been  guilty  of  contributory  negligence,  the  case 
lieiiig  one  of  a  sudden  peril  or  emergency, — eBpecially  us  the  fiagman 
on  duty  cried  out,  "Jump!  jimip!  jump!" 

A  recovery  was  allowed  in  Ft.  !Siiiilh  tS:  W.  U.  Co.  v.  Ilulclii».soii 
(1918)  —  Ok!a.  — ,  175  Pac.  922,  for  an  injury  resulting  from  the 
plaintiff's  jumping  from  a  wagon  at  a  crossing  to  avoid  a  collision 
due  to  the  defendant  railroad's  negligence ;  the  question  there  eon- 
(tidcrcd,  however,  was  whether  the  jury  were  warranted  in  finding 
that  tlie  particular  injury  complained  of  resulted  from  the  jump. 

J.  T.  W. 
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nAETELL  V.  BLACKLER 

[]»20]   2  K,  B.  301. 
Also  Reported  in  123  L.  T.  X.  S.  171,  IIB20]  W.  N.  95. 

lAintttofd  and  tenant  ^  Tenaurff  determined  bfi  notice  toquU  —  Ten- 
ant holding  over  —  Tender  of  rent  by  tenant  —  Actv^tauee  by 
landlord  otherirfHe  than  as  rent  —  IVnlrcr  of  notice. 

The  aceeptaiict;  and  retention  of  nioury  eent  b;  a  tenant  iu  payment 
of  rent  accruing  after  the  expiry  of  a  iiotiee  to  quit  whteli  had  Ixfeii 
served  on  liim  coiiatitute  a  waiver  of  the  notitc  to  quit  and  a  ri^<^ogiii- 
tion  of  a  continuance  of  the  feiinnoy,  iiltlioiigh  llie  lessor's  solitilors  in 
answer  to  the  tenant's  letter  uTote  liim  that  lie  was  not  reeogni7^d  as 
tenant,  and  tliat  the  money  was  retained  on  account  of  use  and  oceupa- 
tiou,  and  not  as  rent.  ■■ 

(February   13,   1020.) 

ArPEAi,  from  flic  Tonjuiiy  County  Oonrt. 
In  April,  1»19,  Mra.  Ban-lmrd  was  tenant  to  Mrs.  L.  F.  Wno^l 
of  a  hotiBO  anil  promises  at  Torquay  known  as  Lea  llirondclk's, 
the  tennuoy  b(.*ing  due  to  expire  on  June  1.  The  premises  in- 
cluded a  lodge  ■which  !^^^^.  Barchard  had  sublet  on  a  weekly  ten- 
ancy at  a  i-ent  of  is.  a  week  to  tlic  defendant  Blackler,  who  had 
formerly  been  a  gardener  in  her  employment  On  April  8  lira. 
Wood  contracted  witli  tiio  plaintiff,  Mrs.  Kartell,  for  the  sale  to 
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her  of  Lee  Hirontlelles  with  vacant  poteession  on  Jwne  1.  Iti  or- 
der to  aasi&t  in  caiTying  mit  tliat  contract  Mrs.  B»rcliar<]  gave  the 
clefcndaut  on  May  32  notice  to  give  up  possession  of  the  lodge  im 
May  21.  The  plaintiff  went  into  possession  of  the  principal 
houseepHy  in  June,  but  was  unable  to  gfct  piasession  of  the  lodge, 
as  the  defendant  refused  to  quit.  The  defendant  on  several  occa- 
sions subsequent  to  May  21,  when  the  notice  to  quit  expired,  ten- 
dered rent  for  the  lodge  to  the  plaintifT,  but  she  always  declined 
to  accept  it.  On  July  29  the  defendant  wrote  to  the  plaintiff  a 
letter  saving,  "I  inclose  Ss.  rent  which  was  refused."  The  plain- 
tiff forwarded  that  letter  to  her  solicitors,  Slessrs.  Elliot,  Square, 
&  Gcake,  who  replied  to  the  defendant  aa  follows:  "Mrs.  llaitoll 
has  sent  us  your  registered  letter  dated  July  39  in  which  you  in- 
close P.  0.  [162]  for  Ss.  for  rent  'which  was  refused,' — Mrs. 
Kartell  docs  not  recognize  yon  as  her  tenant,  and  wo  will  retain 
the  P.  O.  for  the  time  on  account  of  use  and  occupation  of  her 
premises,  hut  uot  as  reut  Mrs.  Hartell  requires  the  lodge  for  the 
occupation  of  her  own  servant*,  aud  you  must  give  up  jio-'isession 
at  the  earliest  possible  nioineut."  In  Noveiulier,  11)19,  the  plain- 
tiff brought  this-action  iu  the  county  court  to  recover  possession 
of  llie  ledge,  alleging  that  she  required  it  for  a  gardener  in  her 
employ,  and  that  tlio  defendant  was  a  cause  of  nuisiuicc  and  an- 
noyance to  her.  The  defendant  relied  on  the  Increase  of  Kent 
and  Mortgage  Interest  (War  Restrictions)  Acts  lJ>li3  and  19lD. 
The  county  court  judge  held  that  the  acceptance  and  retention 
of  tho  8s.  amounted  to  a  recognition  of  the  defendant's  tenancy 
and  a  waiver  of  tlio  notice,  notwithstanding  that  the  plaintiff's 
solicitors,  in  terms,  refused  to  treat  the  payment  as  one  of  rent 
and  repudiated  the  existence-  of  any  tenancy.  He  accordingly 
gave  judgment  for  the  defendant.    The  plaintiff  appejiled. 

Harold  Murphy,  for  the  appellant.  In  order  that  the  accept- 
ance of  rent  accrued,  due,  after  the  expiry  of  a  notice  to  quit,  may 
operate  as  a  waiver  of  the  notice,  the  money  must  not  only  tu'  paid 
as  rent,  it  must  aJso  be  accepted  as  rent.  In  Doe,  ex  dein.  ('henif 
v.  Baiteti  ^1775)  Cowp.  pt  1,  p.  24.S,  9S  Eng.  Reprint,  lOllO,  9 
East,  314,  note,  103  Eng.  Reprint,  593,  note,  9  Reviswl  Rep.  570, 
note.  Lord  Mansfield  and  the  full  Court  of  King's  Bench  held 
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that  the  mere  acceptance  of  rent  by  a  landlord  for  occupation  sub- 
sequent to  the  expiry  of  a  notice  to  quit  is  not  of  itself  a  waiver 
of  the  notice,  but  matter  of  evidence  for  the  jury.  The  question 
is  "quo  animo  it  was  received."  In  Goodright  ex  dem.  Charter  v. 
Cordweni  (1795) -6  T.  R  219,  101  Eng.  Reprint,  520,  3  Re- 
\i8ed  Rep.  161,  Lord  Kenyon  said  that  if  the  money  "were  paid 
eo  nomine  as  rent  and  received. as  such"  the  receipt  was  a  waiver 
of  the  notice,  bnt  not  otherwise,  and  tiie  other  judges  concurred. 
There  the  trial  judge  had  left  the  question  to  the  jury,  who  found 
that  the  money  had  been  so  received.  In  Woodfall'a  Landlord 
and  Tenant,  in  the  chapter  dealing  with  waiver  of  forfeiture,  it  is 
said  that  "demand  of  rent  accruing  due  [163]  after  the  forfcS- 
turo''  amounts  to  a  waiver  "if  tho  demand  bo  alisohite  and  un- 
qualified." 

If  this  view  is  right, — namely,  that  it  is,  as  Lord  Mansfield 
said,  a  question  of  fact  in  each  case  whether  the  landlord  by  ac- 
<;eptiiis  the  money  intended  to  create  a  new  tenancy, — it  is  pcr- 
ftvtly  clear  that  in  the  present  case  the  plaintiff's  solicitors  did 
not  iiiti'iid  to  do  so ;  they  expressly  negatived  siidi  iotention.  But 
in  Croft  v.  Lumley  {lii5r>)  5  El.  &  Bl.  G-iH,  680,  119  Eng.  Rc- 
]>riiit,  622.  25  L.  J.  Q.  B.  X.  S.  223,  2  Jur.  K.  S.  275,  4  Week, 
ilep.  375,  it  was  ti-ented  not  as  a  question  of  iact,  but  as  one  of 
law>  'I'licre  the  lessor  of  the  Covent  Garden  Opera  House 
(daimed  that  the  lease  had  been  forfeite<l  for  i>reach  of  covenant. 
The  lessor,  subsequently  tJ>  the  alleged  breaoh,  accepted  rent  from 
the  losace,  but  acceptnd  it  as  compensation  for  occupation  only  and 
not  as  rent.  I-i)rd  Campbell  and  the  Court  of  CJiieon'a  Jieneh  held 
as  matter  of  law  that,  notwithstanding  that  qualification,  the  ac- 
ceptance of  the  rent  operated  as  a  waiter  of  the  forfeiture,  upon 
tho  ground  that  "when  money  is  paid,  it  is  to  be  applied  aceoi-d- 
itig  to  the  expressed  will  of  the  payer  and  not  of  the  receiver." 
Oif  appeal  to  tlie  Exchequer  Chamber  it  Ix-came  unnecessary  to 
decide  the  point,  as  the  judges  were  of  opinion  that  there  had 
been  no  forfeiture.  The  case  was  then  carried  to  the  Mouse  of 
Lords  (1S.58)  6  H.  L.  Cas.  672,  10  Eiig.  Reprint,  14.19,  27  L.  T. 
Q.  E.  N.  S.  321,  4  .Tur.  N.  S.  90:i,  fi  Week.  U.p.  .■.■23.  and  the 
judges  wero  consulted.  Eight  of  tiiem  were  for  atHrming  tho 
Queen's  Bench,  holding  that  there  had  lie<;n  a  waiver.  They  were 
10  B.  R.  C. 
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of  Opinion  that  the  lessor  had  no  right  to  take  tht>  moiicy  at  all 
unless  he  too^  it  as  i-eut.  The  ninth,  Crompton,  J.,  dissented. 
He  held  that  the  rule  sohitur  in  modo  solventi^  did  not  apply  to 
.such  a.  case;  that  tlie  question  turned  on  the  landlord's  eloction, 
and  that  the  landlord  could  not  be  held  to  have  elected  to  treat  the 
tenancy  as  continuing  vrhca  he  expressly  said  that  he  would  not. 
As  the  two  Law  Lords  who  heard  the  appeal,  Lords  Cranworth 
uud  Wensleydale,  came  to  the  conclusiian  that  there  had  been  no 
hreaeh  of  covenant  and  therefore  no  forfeiture,  the  question  of 
waiver  did  not  call  for  decision.  Lord  Cranworth  said  he  ex- 
pressed no  opinion  upon  it.  But  Lord  "W'ensleydale  said  he  was 
inclined  to  agree  with  Crompton,  J.,  [164]  as  to  the  inapplica- 
bility of  the  rule  of  sohitUr  m  modo  solveiUis.  lie  was  of  opin- 
ion that  the  question  of  waiver  was  one  of  fact.  It  is  to  bo  ob- 
served that  that  was  a  case  of  forfeiture,  not  of  notice  to  quit,  and 
it  may  be  that  on  that  ground  a  distinction  15  to  be  drawn  be- 
tween Croft  V.  Lumleif  (1855)  5  El.  &B1.  C48,  G80,  Hit  Kng.  Ke- 
print,  022,  25  L.  J.  Q.  B.  N.  S.  223,  2  Jur.  N.  S.  275,  4  Week, 
liop.  3T5,  and  such  a  case  as  the  present,  for  stronger  evidence 
would  be  required  of  an  intention  to  create  a  now  tenancy  than  of 
a  waiver  of  a  forfeiture,  a  forfeiture  being  a  thing  against  which 
the  courts  have  always  leaned.  Btit  if  no  distinction  can  be  drawn 
between  the  two  cases,  it  is  submitted  that  the  opinions  of  Lord 
Mansfield,  Lord  Wensleydale,  and  Crompton,  J.,  are  to  be  pre-  . 
ferred  to  those  of  the  other  judges  in  Croft  v,  huniteij.  The  ques- 
tion was  again  di'scuased  in  Davetiport  v,  'The  Queen  (1877)  L.'K, 
3  App.  Cas.  115,  4:7  L.  J.  P.  C.  N.  S.  8,  37  L.  T.  N.  S.  727. 
There  a  lease  of  Crown  lands  in  Queensland  had  been  granted  to 
-  the  appellant  subject  to  certain  conditions  which  he  failed  to  per- 
form, and  the  lease  thereupon  became  liable  to  forfeiture.  Subse- 
quently to  the  appellant's  breach  of  covenant  the  government  ac- 
cepted rent  from  him  for  several  successive  years  with  full  knowl- 
edge of  the  breach,  but  after  notification  in  the  Gazette  that  it 
would  be  received  conditionally  and  without  prejudice  to  the  gov- 
ernment's rights.  The  evidence  was  that  the  government  of  the 
colony  wanted  the  money  and  could  not  afford  to  insist  on  the  for- 
future.  The  Privy  Council  found  as  a  fact  that  the  money  was 
not  Mily  paid  but  received  as  rent,  and  under  those  ctrciuustances 
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they  lield  that  a  mere  protest  that  it  was  received  conditionally 
would  not  prevent  such  receipt  from  operatiiig  as  a  waiver  of  tho 
forfeiture.  It  is  true  that  they  went  on  to  say  that  a  direction  to 
the  jury  by  trial  judge  "that  tie  intention  of  the  party  receiving 
the  rent  and  not  of  the  party  paying  it,  must  be  looked  at  in  con- 
sideriug  the  question  of  waiver,"  was  erroneous.  But  that  was 
merely  obiter  dictum;  it  was  unuecesaary  to  the  decision. 
Ko  counsel  appeared  fur  the  respondent. 

Bailhache,  J. :     This  case,  which  comes  before  us  on  appeal 

[165]  from  the  Torquay  County  Court,  raises  a  point  of  consid- 
iiahle  difficulty,  on  whicli  there  has  been  gi-eat  difference  of  ju- 
dicial opinion,  and  for  that  reason  I  regret  that  no  counsel  ap- 
peared to  argue  it  on  l)ehalf  of  the  i-espimdcnt.  It  appears  that 
the  plaintiff  purchased  certain  pro|>erty,  including  a  lodge.  .\t 
the  date  of  completion  of  the  pnrehase  the  defendant,  who  bad 
previously  been  tenant  of  the  lodge,  but  whose  tenancy  had  been 
dtitcrmincd  by  notice  to  quit,  was  still  in  occupation  of  it  and  re- 
fused to  give  up  possession.  The  plaintiff  wanted  the  lodge  for 
lier  gardener  and  brought  this  action  for  the  recovery  of  posses- 
sion. The  defendant  set  up  a  defense  under  the  Increase  of  Kent 
and  Mortgage  Interest  (War  Kestrictions)  Acts  that  be  was  un- 
ahlc  to  get  suitable  acconuuodation  clsewliere,  but  that  defense 
was  not  dealt  with  in  the  county  courtj  as  the  judge  came  to  the 
conclusion  that  the  notice  to  quit  had  been  waived  and  that  the 
defendant's  tenancy  had  not  been  detennined.  The  question  is 
wlietlier  the  judge  was  right.  The  facts  of  the  case  are  to  be 
foun<l  in  a  letter  written  by  the  plaintiffs  solicitors  to  the  defend- 
ant. Tho  defendant  had  sent  two  weeks'  rent  to  the  plaintiff. 
She  refused  to  accept  it,  and  sent  it  on  to  her  solicitors,  who  tlien 
wrote  the  letter  in  question.  [ITis  Lordship  read  the  letter.]  I 
may  here  observe  that  the  defendant  appears  to  have  taken  advice 
on  the  matter,  and  to  have  been  told  that  if  he  could  get  the  rent 
accepted  tho  notice  to  quit  would  be  of  no  avail.  The  plaintifTs 
solicitors  also  were  perfectly  aware  of  the  point  which  the  de- 
fendant would  probably  raise  when  they  wrote  their  letter.  The 
county  court  judge  said  that,  in  his  opinion,  "the  acceptance  and 
retention  of  the  rent  paid,  although  accompanied  by  such  proteet, 
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was  an  acknowledgment  of  a  tenancy  and  a  waiver  of  any  notice." 
The  plaintiff  has  appealed,  and  Mr.  !Murphj,  on  her  behalf,  con- 
tends that  before  acceptance  of  rent  can  operate  as  a  waiver  of  a 
notice  to  quit,  it  must  not  only  be  paid  eo  nomine  as  rent,  but  also 
received  as  such ;  and  that  if  the  landlord  at  the  time  of  the  re- 
ceipt is  careful  to  3ay  that  he  received  it  as  soniething  else,  it  is 
no  waiver.  It  may  be  that  thei-e  is  some  support  for  tliat  proposi- 
tion [166]  to  be  found  in  the  textbooks,  but  after  exarainiu!>  the 
authorities  cited  I  have  come  to  the  conclnsion  that  it  is  un- 
sound. The  clearest  statement  of  the  law  on  this  point  is,  I  think, 
to  be  found  in  the  opinion  of  Williams,  J.,  one  of  the  judges  con- 
sulted by  the  House  of  Lords  in  Croft  v.  Lumhy  (1858)  6  H.  L. 
Cas.  672,  725,  10  Eng.  Reprint,  1459.  "It  was  established,"  ho 
said,  "as  early  as  Pennant's  Case  (1596)  3  Coke,  64a,  76  Eng. 
Eeprint,  775,  that  if  a  lessor  after  notice  of  a  forfeiture  of  tlie 
lease  accepts  rent  which  accrued  after,  this  is  an  act  which 
amounts  to  an  afflrmauce  of  the  lease  and  a  dispensation  of  the 
forfeiture.  In  the  present  case  the  facts,  I  think,  amount  to  thiy, 
that  the  lessor  accepted  the  rent,  but  accompanied  the  aceeptanee 
with  a  protest  that  he  did  not  accept  it  as  rent,  and  did  not  intend 
to  waive  any  forfeiture.  But  I  am  of  opinion  that  this  protest 
was  altogetlior  inoperative.  As  he  had  no  right  at  all  to  take  the 
money  unless  he  took  it  as  rent,  he  cannot,  I  think,  be  allowed  to 
say  that  he  wrongfully  took  it  on  some  other  account.  And  if  he 
took  it  as  rent,  the  If^al  consequences  of  such  an  act  must  follow, 
however  much  he  might  desire  to  repudiate  them."  Kow  that 
view  might  at  first  sight  api>ear  to  be  opposed  to  the  cases  which 
establish  that  where  a  debtor,  admitting  that  a  debt  of  a  smaller 
amount  than  that  claimed  is  due,  sends  his  creditor  a  cheque  as  a 
payment  in  full  of  all  demands,  the  creditor  is  not  precluded,  by 
keeping  it  as  a  payment  on  acfount,  from  afterwarcls  suing  for 
the  balance  of  his  claim.  See  Day  v.  McLea,  (1S89)  L.  R.  22  Q. 
B.  Div.  610,  58  L.  J.  Q.  B.  N.  S.  293,  60  L.  T.  N.  S.  947,  37 
Week.  Rep.  483,  53  J.  P.  532.  But  the  answer  is  this:  In  the 
caae  of  the  creditor  accepting  as  a  pa\-nieut  on  aecount  money 
which  is  offered  as  payment  in  full  of  a  partly  admitted  liability, 
it  is  common  ground  between  the  parties  that  at  least  the  amount 
tendered  is  due,  and  the  only  question  is  whether  the  creditor  is 
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ontitletl  to  jnoro,  Tlierefore,  the  crwlitor  in  taking  it  is  doiii^  a 
perfectiv  lawful  act.  Whercflsin  the  case  of  landlord  and  ten- 
ant, as  Williams,  J.,  points  out,  whero  money  ie  paid  as  rent,  tho 
landlord  does  an  unlawful  act  if  he  accepts  and  rctaina  it  in  dis- 
<'liaige  of  a  debt  of  a  different  character,  such  an  (roMipt'ns;ition  fur 
uuo  and  [167]  occupation,  and  a  man  if  not  to  hv  heard  to  set  up 
his  own  wrong.  That  seems  to  mo  to  be  the  distinction  between 
the  two  classes  of  cases.  In  Croft  v.  LumUij  (liSow  I  5  £1.  in  IJl. 
048,  OSO,  111)  Kng.  Reprint,  622,  the  lessor's  agent  aetxipted  iunt 
accrued  duo  after  an  alleged  forfeiture,  bnt  iusisted  that  he  re- 
ceived the  money  as  compensation  for  occupation  only,  and  not  as 
rent,  and  that  he  rescr^'ed  tho  lessor's  right  of  re-entry.  The  case 
eunie  first  before  the  ('onrt  of  Queen's  Ilcnoh,  which  held  that  tho 
acceptance  of  the  rent  ivaa  under  the  circumstances  a  waiver  of 
the  forfeiture.  Lord  (lamjibell,  who  delivered  the  judgment  of 
.  the  court,  said:  "There  is  an  established  maxim  of  law  that, 
where  money  is  paid,  it  is  (o  be  appliiHi  awording  to  the  ex- 
pressed will  of  the  payer,  not  of  the  receiver.  Tf  the  party  to 
whom  the  money  is  offered  dot's  not  aprec  to  apply  it  nei-ovdiug 
to  the  expressed  will  of  tho  party  otTering  it,  he  must  refuse  it, 
and  stand  upon  the  rights  which  the  law  gives  him.  We  sec  no 
reason  why  this  maxim  slionid  not  be  ap])1ied  to  the  transaction  in 
question,''  There  the  lessor  did  everything  he  could  to  prcseivo 
, his  rights,  bnt  without  avail.  That  case  snltseipuntly,  went  ti>  the 
House  of  Lonls.  What  tix>k  place  then-  is  thus  summarized  in 
the  notes  to  Biimpor'a  Case  (1001)  4  Coke,  119b,  76  Eug.  Re- 
print, 1110,  in  1  Smith,  Txiad  Oas.  12th  ed.  at  p.  4:1 :  "The  (iiies- 
tion  of  waiver  was  submitted,  with  others,  to  tho  judges,  and  eight 
out  of  nine  were  of  opinion  that,  if  there  had  Wen  a  fcnfeiture, 
it  had  been  waived  by  the  receipt  of  the  money  which  had  Ikh-u 
offered  as  rent  and  as  rent  only.  Of  the  two  jxwra  who  decided 
the  case,  Li)rd  (Vauwortli  gave  no  opinion  on  tlie  question  ol 
waiver,  but  T-ord  Weusleydale  said  he  thought  it  was  a  que';rion  of 
fact,  and  Hot  of  law,  whether  the  trnuaaclion  amounted  to  a  pay- 
ment and  receipt  of  rent,  and  that  he  was  led  to  supiKise  that  it 
did  not,  as  the  money  was  not  demanded  back  when  the  lessor 
dix-lared  that  he  would  only  take  it  as  compensation.  His  T.ord- 
ship  appeared  to  be  of  opinion  that  the  rule  solvilur  in  modo 
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solreiifis  is  nn\y  npplicaLle  to  the  case  of  a  payment  lu  respect  of 
one  of  two  debts."  Tliia  question  of  waiver  was  again 
[168]  raised  in  Darenport  v.  The  Qwen.  (1877)  L.  R  3  App. 
pas.  131,  47  L.  J.  P.  0.  N.  S.  8,  37  L.  T.  N.  S.  727.  There  a 
lessee  of  Crown  lands  committed  a  breacli  i>f  covenant  which  rcn- 
dei'ed  the  lease  voidable.  The  government  with  notice  of  the 
breach  aceopted  rent  which  had  accrued  due  after  breaeJi,  but 
ucconipauied  tlieir  acceptance  with  a  notification  that  they  ac- 
cepted it  without  prejudice  to  their  right  to  insist  on  a  forfeiture. 
The  Privy  Council,  who  found  as  a  fact  that  the  inouey  was  not 
only  paid  as  rent,  hut  received  as  rent,  held  that  under  thoste  cir- 
cumstances the  lessor's  protest  that  the  acceptance  was  only  con- 
ditional was  unavailing.  They  cited  the  above-quoted  passage 
from  the  opinion  of  Williams,  J.,  in  Croft  v.  Lumley  (1858)  C 
JI.  L.  Cas.  at  p.  725,  10  Eng.  Reprint,  725,  27  L.  .T.  Q.  B.  N.  S. 
321,  4  Jnr.  N.  S.  903,  6  Week.  Rep.  523,  but  said  that  they  did 
not  find  it  necessary  to  invoke  that  opinion  to  ita  full  extent, 
presumably  beeaiiso  of  their  finding  of  fact  that  the  rent  in  the 
case  before  them  had  been  received  as  rent.  In  this  state  of  the 
authorities  I  come  to  the  conclusion  that  if  a  tenant  tenders  raonry 
as  rent  accrued  due  after  the  expiry  of  a  notice  to  quit  it  is  not 
safe  for  the  lessor  to  receive  it  If  he  wants  to  rely  on  the  notice, 
even  though  at  the  time  of  the  receipt  he  expressly  says  that  ho 
receives  the  money,  not  as  rent,  but  in  some  other  character.  Mr. 
Murphy  attempted  to  draw  %  distinction  between  the  case  of  a 
forfeiture  and  that  of  determination  of  a  tenancy  by  notice  to 
quit,  but  I  am  unable  to  see  that  there  is  any  difference  in  prin- 
ciple between  them.  In  both  cases  the  question  is,  Has  the  land- 
lord admittetl  that  the  tenant  remains  in  occupation  as  tenant? 
I  think  that  in  this  ease  the  judgment  of  the  county  court  judge 
was  right  and  that  tlie  ap^l  must  be  dismissed- 

Sankey,  J. :  I  agree,  I  also  regret  that  iio  eoiuiscl  appeared 
to  argue  the  case  on  the  othei-  side,  though  we  have  had  the  advan- 
tage of  having  all  the  authorities  brought  to  our  notice  by  Mr. 
Murphy,  including  those  against  him  as  well  as  those  in  his  favor. 
This  question  of  waiver  by  acceptance  of  rent  is  one  which  has 
agitated  the  profession  for  very  many  years,  and  it  cannot  at  the 


«byCoogIe 


4Sa  ENGLISH  DIVISIONAL  COURT. 

present  d&te  be  aaid  to  be  definitely  [160]  decided.  But  having 
regai-d  to  the  fact  that  in  Orofl  v.  Lumley  (1858)  6  H.  L,  Cas. 
672,  where  the  facts  were  identical  with  those  in  the  present  caee, 
eight  out  of  the  nine  judges  who  were  consulted  by  the  Honse  of 
Lords  were  of  opinion  tliat  acceptance  of  rent  under  the  circum- 
stances was  a  wairer  of  the  forfeiture,  notwithstanding  tbat  the 
lessor  expressly  stated,  as  did  the  plaintifFa  Bolicitors  here,  that 
be  accpptecl  the  money  as  oompenaation  for  use  and  occupation, 
and  not  as  rent,  and  tbat  he  refused  to  reoognize  the  party  paying 
it  as  his  tenant,  I  think  we  ongbt  to  follow  that  opinion  and  hold 
that  the  notice  to  quit  has  been  waived  in  the  present  ease. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Law  &  Worssam,  for  EUiot, 
Square,  &  Geal-e,  Plymouth. 

Note. — Acceptance  of  rent  as  waiver  of  cause  of  forfeiture  or 
notice  to  quit. 

i.  Waller  of  raiine  of  forfeiture: 

a.  By  ncreptanee  of  rent  aoerutng  before  oaiute  for  forfellure, 

4S7. 
&.  Bf  acerplnnce  of  rent  arcrutng  after  caxtse  for  forfeiture, 

4S8. 

c.  Acceptance  after  action,  or  pending  appeal,    iOS. 

d,  Beipiiremcnt  of  knoirlrdge  of  breach,    497. 
tl.  Waiver  of  breach  of  coiiiinutng  eovenantg; 

a.  Oenerallfi,   40S. 

b.  Covenants  to  earrj/  on  certain  bualnefs,  or  work  premtaet 

in   fljwW/icri   iroy,   SOO. 

c.  Coieiiants  not  to  uae  In  certain  way,    600. 

d.  Covenants  to  repair,   SOI. 

e.  CovenantH  to  le^<^  pfcmlAca  free  or  unobatruoted,  B09, 

f.  CorenanlK  to  Inmire,  pay  tares,  or,  rent,   B03. 

g.  Covenants  agatnet  aublettUta  or  a»*ignit\B,  SOe. 
h.  CoKcnunt  la  give  Becurity,   606. 

III.  Waiver  of  7iotlce  to  quit,  600, 
IV-  Effect  Qf  Intention,  or  attempt  to  qualify  acceptance,  BOS. 

This  note  does  not  cover  the  question  of  waiver  or  estoppel  by  n 
custom  of  receiving  rents  after  they  have  become  due.  neither  does  it 
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include  the  qiiostiOn  whether  a  waiver  results  from  pRymenta  by  per- 
sons other  than  the  lesaee. 

I.  Waiver  of  eavue  of  forfeiture. 

a.  Bg  aceeptano«  »f  rent  aeorvtni/  before  cause  for  forfeiture. 

It  19  generally  held  that  the  aeeeptanre  of  rent  after  a  canse  for 
forfeiture  has  accrued  does  not  operate  as  a  waiver  of  the  riglit  to 
enforce  the  forfeiture  where  the  rent  received  accrued  hefore  the  cause 
for  forfeiture  arose.  Del  Toro  t.  Jvnros  Ce-nlral  Co.  (1921; 
C.  C.  A.)  S76  Fed,  894  (acceptance  of  rent  becoming  due  and  pay- 
able prior  to  lessee's  failure  to  pay  aame  within  stipulated  time  after 
it  should  become  due) ;  fHha  v.  CamphfU  (18{I0>  84  Cal.  420,  24  Pac. 
Itlfi  (acceptance  of  rent  in  arrears  with  notice  of  termination  of  lease 
as  provided  by  its  terms)  ;  Morrison  v.  Smith  (1899)  90  Md.  76,  44 
Atl.  1031  (default  in  payment  of  rent) ;  Mansur  V,  Chambnlin 
(1911)  l(i2  Mo.  App.  155,  144  S.  W.  .510  (noiipavment  of  rent) ; 
ffComwr  V.  Timmermann  (1909)  8.>  Xeb,  422,  24  L.R.A.(S.S.) 
1063,  133  Am.  St.  Rep.  668,  123  N".  W.  443  (nonpament  of  rent) ; 
Jatl-non  e,r  f!fm.  Blanchard  t.  Allfn  (1824)  3  Cow.  220  (obstnictinfr 
premises) ;  Hunter  v.  OMerbmidt  (Ifi.'il)  11  Barb,  33  (nonpa^-ment 
of  rent) ;  Campbell  v.  McElerey  (1859)  2  Disney  (Ohio)  574'(non- 
payment  of  rent) ;  Green's  Case  (1852)  Cro.  EHz.  pt.  1,  p.  3,  78 
Eng.  Reprint,  269  (nonpayment  of  rent) ;  Ward  v.  Da>i  (1863)  4 
Best  &  S.  337,  122  Eng.  Reprint,  486,  33  L.  J.  Q.  B.  N.  S.  254,  10 
L.  T.  X.  S.  578,  12  Week.  Rep.  829  (arrears  in  rent) ;  Be  Bagshav 
(1018)  42  Ont.  L.  Hep.  468,  42  D.  L.  H.  596  (default  in  rent) ;  Voh- 
fon  V.  Soritheran  (1888)  15  Ont.  Rep.  16  (l>reach  by  assignment)  ; 
Peimoit  V.  MaUland  (1891)  22  Ont.  Rep.  1G6  ("nonpayment  of 
rent). 

This  is  so  although  the  cause  of  forfeiture  is  tlie  failure  promptly 
to  pay  tiio  instalment  of  rent  accepted.  Del  Toro  v.  Juncos  Central 
Co.  (1921  ;  C.  C.  A.)  276  Fed.  894. 

And  in  Prndill  v.  UiUoit  Min.  Co.  (1887)  64  Mich.  173,  31  N.  W. 
100,  it  was  held  that  the  mere  receipt  of  rent  dne  before  a  cause  of 
forfeiture  accrued  would  not  waive  the  right  of  forfeiture;  at  least, 
unless  the  rent  was  fully  paid. 

And  in  tiie  abstract  of  the  deciaion  in  ..Tohtmon  v.  Feilrhenfehl 
(11115)  191  III.  App.  108,  it  was  laid  down  that  the  payment,  after 
forfeiture  of  a  lease,  of  rent  accruing  before  forfeiture,  did  not  affeit 
tlic  forfeiture,  in  the  absence  of  any  facts  connecteil  with  the  pay- 
ment tending  to  show  a  waiver  of  such  forfeiture. 

The  acceptiinee  of  rent  payable  in  advance  after  serving  a  notice 
of  forfeiture  for  its  nonpayment  constitutes  an  affirmimce  oi  tlie 
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lawful  poBsession  of  the  tenant,  and  so  operates  as  a  waiver  of  the 
forfeiture.     Bernslein  v.  Wfinsiein  (1920)  220  111.  App.  392. 

Tho  authorities  are  not,  however,  in  entire  harmony  with  respect 
to  the  question  under  cotisiderntion. 

Thus,  in  Coon  v.  Brick-ett  (19]8)  3  N.  H.  163,  it  was  held  that  a 

voluntary  receipt  of  rent  in  arrear  after  a  mere  formal  entry  was  a 

receipt  of  that  for  which  the  entry  was  nia<le,  and  was  an  assent  to 

the  abandonment  of  the  entry,  and  a  waiver  of  the. cause  for  forfei- 

■  til  re. 

And  in  Wood  v.  Lont/  (18T6)  33  Phila.  Lejr.  lut.  410,  it  was  hehl 
that,  after  issuing  a  warrant  for  rent  accrued,  and  collecting  and  re- 
ceiving it,  tliere  could  be  no  forfeiture  for  the  nonpayment  ol  tlie 
rent. 

And  it  has  been  hehl  in  Indiana  that  the  acceptance  of  rent -due 
waives  a  right  to  forfeit  for  any  existing  default  in  the  payment  of 
rent,  llwon  v.  Western  Fvrmliire  Co.  (1876)  5.1  Ind.  229  {Tt-mplei- 
V.  Muiwie  I.otige  (1912)  50  Ind.  App.  33i,  97  N.  B.  o-lG ;  UerreU  v. 
(iarver  (191.3)  54  lud.  App.  514,  101  N.  E.  152. 

.\nd  it  has  been  held  that  where  a  landlord,  after  the  appointment 
of  a  receiver  of  the  lease,  receives  rent  due  for  certnin  months,  hf 
thereby  waives  his  right  to  forfeit  tlie  lease  for  the  nonpayment  of 
other  instalments  of  rent  due  for  months  prior  to  those  for  which  the 
rent  was  received.  /Hunk  v.  Indepfindcnt  Ice  Co.  (1911)  153  Iowa, 
241,  43  L.R.A.(N.B.)  115,  133  N.  W.  344. 

It  is  well  settled  that  the  receipt  of  rent  which  has  accrued  does 
not  waive  the  right  to  declare  a  forfeiture  because  of  future  defaults. 
HiMins  V.  Conu-aij  (1900)  92  III.  App.  1T3  (nonpayment  of  rent) : 
Templer  v.  Miincie  Lodge  (1912)  60  Ind.  App.  3-J4.  97  N.  B.  54fi 
(default  in  payment  of  rent) ;  Zolalis  v.  Cannellos  (1917)  138  Minn. 
179,  L.K.A.1918A,  1066,  164  N.  W.  807  (breach  of  covenant  as  to 
subleasing). 

And  in  Carraher  v.  Bell  (1893)  7  Wash.  81,  34  Tac.  469,  it  was 
held  that  the  collection  of  rents  aftei'  service  of  notices  to  pay  or 
vacate  did  not  waive  the  right  to  forfeit  the  lease  for  a  failure 
to  pay  the  sulisequent  instalmenta,  where  the  amounts  collected  were 
applie<1  on  prior  instalments. 

b.  By  aeeefit^iiire  «/  rent  aerruhia  after  cau»e  /or  forfeiture. 

The  rule  is  well  established  that  the  landlord's  acceptance  of  rent 
accruing  after  a  cause  for  forfeiture  has  occurred,  with  knowledge 
thereof,  o])eratefl  as  a  waiver  of  the  right  to  declare  a  forfeiture  on 
flM'Ount  of  the  breach. 

TTxiTi;i)  St.\tks.— 7?e  Montelh  Brkk  Works  (1908)  16.T  Fed.  624. 
aflirmcd  on  other  grounds  in  (1909)  93  C.  C.  A.  118,  167  Fed.  482 
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(nonpar ineiit  of  rent) ;  Coy  v.  Title  Gmmntee  &  T.  Co.  (1fll2)  ]!)rt 
Fed,  275  (aasignment  without  lessor's  written  concent) ;  Durand  v. 
nouurd  (IH14)  L.R.A.1915B,  998,  132  C.  0.  A.  589,  21fi  Fed.  585 
(nonpayment  of  rent) ;  Semuley  v.  Central  Aguirre  (1915)  7  Porto 
Kico  Fed.  Rep.  572  (unauthorised  lease) ;  Del  Toro  v.  Juncos  Cen- 
iral  Co.  (1921;  C.  C.  A.)  276  Fed.  894  (obiter). 

Alabama.— Da/m  t.  Barlow  (1890)  91}  Ala.  120,  9  So.  598 
(breach  by  carrying  on  trade  contrary  to  Irase) ;  Brooks  v.  Rogcra 
(1893)  99  Ala."4,'{3,  12  So.  61  (breach  hy  eiittinf;  and  des-troying 
timber)  ;  Bowling  v.  Crook  (189.3)  104  Aln.  1.10,  16  So.  1.31  (failure 
to  cultivate  according  to  progressive  methoda  and  to  repair) ;  Attalla 
Slin.  &  iffg.  Co.  V.  Winchesler  (189.1)  10?  Ala.  184,  14  So.  5G5 
(breach  of  conditions  with  respect  to  operating  mine). 

ARKAXSAa.— CTemen(  y.  Morris  ( 1918)  —  Ark.  — ,  203  S.  W.  1011 
(right  tn  forfeit  for  nonpayment  of  i-ent  waived  by  receipt  ot  rent  and 
occupancy  following  year);  Salleg  v,  Michael  (1921)  —  Ark.  — , 
335  S.  W,  785  (change  in  uae  of  premiBes). 

California. — McOlijnn  v.  Moore  (18G4)  25  Cal.  394  (failure  to 
erect  a  building  according  to  covenants  in  lease) ;  Haiidol  v.  Tahnn 
(189.1)  98  Tal.  390,  33  Pac.  433  (breach  by  assigning);  Jones  v. 
-Delia  Maria  (1920)  — :  Cal.  App.  — ,  191  Pac.  943  (breach  of  cove- 
nant to  give  eecurity) ;  Goodwin  v.  Groxse  (1922)  —  Cal.  App,  — , 
206  pac.  138  (breach  by  subletting). 

Connecticut.— Camp  v.  Scott  (IH'^)  47  Conn.  366  (breadi  for 
nonpayment  of  rent);  Hartford  Wheel  Club  v.  Travelers  Ins.  Co. 
(1905)  78  Coim.  3.55,  G2  Atl.  207  (nonpayment  of  rent). 

Geobgia.— (?wp;t«  V.  Macon  Stone  Supphj  Co.  (1913)  140  Ga. 
G96,  79  S.  E.  854,  Ann.  Cas.  1915A,  1249  (waiver  of  right  to  declare 
forfeiture  for  nonpayment  of  rent). 

Illinois.— >Va/aon  v,  Fletcher  (1869)  49  III.  498  (forfeiture  for 
nonpayment  of  tft-iea)  ;  Wehster  v,  Nichols  (1882)  104  III.  160 
(breach  of  covenant  against  assignment)  ;  Stromherg  v.  Western 
Telepk.  Constr.  Co.  (1899)  86  III.  App.  270  (nonpa\-ment  of  rent) ; 
Krygsman  v.  f^tnmatal-on  (1912)  175  111.  .App.  .')83  (breacli  of  cove- 
nant not  to  sublca."e)  ;  Bernsleln  v,  Weiiixlein  (1990)  220  III.  App. 
292  (nonpa^-ment  of  rent  pavahle  in  advance), 

MlcmaAS'.—Patlerson  v.'Carr.-l  (1912)  171  Mich.  296.  137  N,  \V. 
158  (bntaeh  of  covenant  against  subletting), 

"MixxKsoTA.— r/fOHifl*  Peebles  <£  Co.  v.  Sherman  (1921)  148 
Minn.  282.  181  N".  W.  715. 

-  Ui^orm.'-flarnhart  v.  Finney  (1867)  40  Mo.  449,  93  Am.  The 
303  (brcacb  by  assignment);  Tratinmiin  v.  Lippincott  (1889)  3!l 
Mo.  App.  478  (breach  of  provision  against  assignment) ;  Mansur  v. 
Chamberlin  ([912)  162  Mo.  App.  15.5,  144  S.  W.  510  (nonpayment 
of  rent) . 

10   B.  R.  O.  ■■ 
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Xkbraska.— .^torcr  v.  Ilatelbaier  (1894),  42  Neb.  393,  CO  X.  W. 
nil?  (nonpayment). 

\KW  Hampshike.— Bit&er  v.  Blaia  (19S0)  79  N.  H.  516, 112  Atl. 
■i'M  (QoiipaymcDt  of  rent). 

Xew  Jersey, — Levy  v.  J^!(iclmorfl  (1907)  —  N.  J,  Eq,  — ,  67 
Atl.  1023  (breach  ol  covenjuit  as  to  business,  comlucte*!)  ;  Commer- 
ruil  Trust  Co.  V.  L  V,'eriheim  Coal  £  CoU  Co.  (1917)  88  >r.  J.  Eq. 
IW,  102  Atl.  448  (breach  of  covenant  to  pay  taxes). 

New  York.— .SVu?/tTJ?(Jn(  v.  Ikii-iK  (1842)  9  Paige,  427  (non- 
payment of  rent) ;  Camp  v,  Pulver  (1848)  5  Barb.  91  (cutting  and 
KiUioving  wood)  ;  Clarke  v.  Cummings  (1849)  5  Barb.  3:!i)  (piittius 
timlrer  and  wood) ;  Ireland  v.  Xichols  (1871)  46  N".  Y.  413  (br.-ach 
of  covenant  as  to  subletting) ;  Collins  v.  Ilashroucl-  (1874)  56  X.  Y. 
\ri7,  15  .Vin.  Rep,  407  (breach  by  subletting) ;  Murray  v,  Haru-nij 
U874)  ."iG  \.  Y.  337  (breach  by  a.^signment) ;  liiggs  v.  Piir!:rll 
( 1876)  (16  X.  Y.  Wi  (coveiitmt  oot  to  transfer)  ;  Mic:}iel  v.  O'Dnnt 
(18!)4)  (>  Misc.  408,  27  X,  Y.  Supp.  itli  (subletting);  Koehler  v. 
Ih-ndij  (1894)  78  Hun,  443,  29  N".  Y.  Supp.  388,  reversed  on  other 
grounds  in  (18!>4)  144  X.  Y.  13.^  38  X.  E.  978  (assigning) ;  Clnrh 
V.  Oreenfiehl  (1805)  13  Misc.  124  (breach  by  assigning) ;  Ilinfon  t. 
liogart  (1912)  78  Misc.  46,  1.37  N.  Y.  i^'ipp-  697  (nonpayineiit 
of  taxes) ;  PaifiieU  v.  Janes  (1914)  84  Misc.  212,  14-^  X.  Y.  Supp. 
868  (breac-h  by  assigniug). 

XoiiTii  VMmAS.K.—Ilichhurg  v.  Dartley  (1853)  44  X.  C.  (Brtsbee,' 
h.)  418  (noiiiMiymeut  of  rent) ;  Winder  v.  Marlin  (1922)  —  X.  C. 
— ,  111  S.  E-  708  (breach  of  agreement  by  lessee  to  purchase  gasolene 
to  be  retailed  by  tliem  from  lessor's  firm) . 

Ohio.— ifw/ord  V.  Weigd  (1895)  3  Ohio  R.  &  S.  P.  Dec.  .'..i  (non- 
payment of  rent);  Mcliugh  v.  Regan  (1906)  28  Oliio  C.  C.  790 
(nonpayment  of  taxes). 

Vy.iiv.n\\.wsiA..—}ieaily  v.  'Ma^arage,  (1905)  15  Pa.  Dist.  R. 
974  (selling  liquor  and  nonpayment  of  taxes), 

RllODK  TSLAKD.—  Smilk  T.  K'lgeirooit  Casino  Club  (1896)  19  R. 
I.  628,  35  Atl.  884,  36  Atl.  128  (breach  by  subletting) ;  Cavannngh 
V.  Cook  (191S)  38  R.  I.  25,  94  Atl.  663  (nonpayment  of  rent). 

TuNS-KSREE.— Ba/T<(MO  V.  Tennessee  Brewing  Co.  (1911)  1  Tenu. 
C.  C.  A,  662  (uoniiaynient  of  rent), 

y-ERl,fOST.—Roseii'henj  v,  Tafl  (1920)  —  Vt,  — ,  111  Atl,  583 
(nonpayment  of  rent) , 

ViHoiMA,— -V.'A'iWoe  T,  Darracott  (1858)  13  Gratt,  278  (breach 
by  subletting);  MrGhee  v.  Cor  (1914)  116  Va,  718,  82  S.  B.  701, 
ian.  Cas.  1916E.  842  (breach  of  covenant  against  assignment). 

Wasiiin-(itos.— 7'c/(.v,7rore  v.  Eofhschild  (1891)   2  Wash.  6,  25 
Pac  907  (breach  of  covenant  as  to  alterations) ;  Cusrlmrr  v.  ^Yesi- 
lake  (lfl06)  43  Wash.  690,  86  Pnc.  918  (nonpavnieiit  of  rent). 
10  B.  R.  O.  ... 
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WisoONsu-.— Gomler  v.  Hackelt  (\851)  6  Wis.  323,  70  Am..I>M. 
46J'  (year's  rent  received  with  knowledge  of  .breacli  of  oownant  as  to 
Hitting  timber);  Jolly  v.  l^ingle  (1862)  ]6  Wis.  281  (subletting. 
suffering  maclijncry  to  get  out  of  repair,  aucl  faiiing  to  run  mill  to 
i-apacity) ;  Katz  v.  Miller  (1913)  148  Wis.  63,  133  S.  W.  lODi,  Ann. 
Cas.  1913A,  1199  (assignment  and  subletting). 

EsOLAND. — Goodright  v.  Davids  (1778)  Cowp.  pt.  2,  p.  80i,  98 
Eng,  Reprint,  1371  (breach  of  eoTenant  as  to  underletting) ;  Marsli 
V.  Curieya  (1596)  Cro.  Eliz.  pt.  2,  p.  528,  78  Eng.  Iteprint,  77.-) 
(breach  of  covenant  not  to  part  land  from  bouse) ;  Artteby  v.  Wood- 
ward (1827)  6  Barn.  &  C.  617, 108  Eng.  Beprint,  543  (nonpayment 
of  rent) ;  Doe  ex  dem.  Griffith  v.  Pritchard  (1833)  5  Barn.  &  Ad. 
765,  110  Bug.  Reprint^  973,  2  Nev.  &  M.  48!t,  3  L.  J.  K.  B.  N.  S. 
11  (breach  by  lessee  becoming  insolvent) ;  Doe  ex  dem.  Galehouee  v. 
Bees  (1838)  4  Bing.  N.  C.  384, 132  Eng.  Reprint,  835,  6  Scott,  161, 
1  Arnold,  159,  7  L.  J.  C.  P.  N.  S.  184  (lessees  in  solvency) ;  Bridges 
V.  Longman  (1857)  24  Beav.  37,  53  Eug.  Reprint,  267  (breacli  as  to 
trade  carried  on) ;  Pellatt  v.  Boosey  (1862)  8  Jiir.  JS.  S.  1107,  31 
L.'J.  0.  P.  N.  S.  281  (failure  to  repair);  Walrond  v.  Hawkins 
(1875)  44  L.  J.  C.  P.  N.  S.  116,  L.  R.  10  C.  P.  312,  32  L.  T.  N.  S. 
119,  23  Week.  Bep.  390  (breach  by  underletting) ;  Evans  v.  Wijalt 
(187!*)  43  L.  T.  N.  S.  176,  44  J.  P.  767  (unauthori7«d  assignments 
and,  subleases) ;  Griffin  v.  TomHna  (1880)  42  L.  T.  N.  S.  359,  44 
J,  P.  457  (breach  of  covenant  against  occupying  for  business  pur- 
poses) ;  Jacob  v.  Down  (1900)  2  Ch.  156,  69  L.  J.  Ch.  X.  S.  493,  64 
J.  P.  552. 48  Week.  Rep.  441,  83  L.  T.  N.  S.  191  (breach  of  covenant 
an  to  erection  of  building). 

ItiKLxsn.— Clifford  v.  Reilly  (1869)  Ir.  Bep.  4  C.  L.  218  (breacli 
of  assignment). 

(lANADi.— ffoc  y.  Southard  (1861)  10  U.  C.  C.  P.  488  (covenant 
lo  build  house  within  certain  time);  Cornish  v.  Boles  (1914)  31 
Out,  L.  Bep.  605,  19  D.  L.  B.  447  (breach  of  assignment) ;  Isman  v. 
Widen  (1920)  ~  Sask.  — ,  55  D.  L.  R.  184  (breach  of  covenant  as 
to  gambling  on  the  premises). 

And  in  Corles  v.  Dy-Jia  (1906)  7  Philippines,  238,  where,  after 
a  breach  by  assigning,  rent  for  an  ensuing  niontli  was  accepted,  there 
was  held  a  waiver  of  the  right  to  declare  a  forfeiture. 

And  it  has  been  held  that  a  right  to  declare  a  forfeiture  for  fail- 
ure to  furnish  the  lessor  of  a  (luarry  with  copies  of  contracts  to  de-' 
liver  rock  was  waived  where  the  lessor  for  a  considerable  period  re- 
ceived the  rents  and  royalties  without  making  any  demand  for  a  for- 
feiture. Li-Ule  Rock  Oranite  Co.  v.  Shall  (1894)  59  Ark.  405,  27 
S.  W.  562.  ■ 

And  in  Holland  v.  Rhode  Island  Roofing  Co.  (1916)  39  R.  I.  108, 
97  Atl.  596,  where  the  lease  provided  that  in  ease  of  damage  by  fire, 
10  B.  n.  c. 
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\ 
if  tlie  lessor  should  not  elect  to  repair,  the  lease  should  terminate,  it 
T7aa  held  that  the  rij;ht  to  terminate  on  account  of  a  Hre  was  waived 
hy  the  receipt  of  rent  accruing  after  the  fire. 

And  in  Horn  y.  I'eteler  (1885)  16  Mo.  App.  438,  it  waa  held  that 
the  taking  from  a  tenant  from  month  to  mouth  of  a  promissory  note 
for  past-dne  rent,  and  the  acceptance  of  rent  subscfiuently  accruing, 
wn3  a  waiver  of  the  right  to  enforce  a  forfeiture  under  the  statute 
for  nonpayment  of  rent. 

And  in  Eul-ill  i.  3lyera  (1892)  36  W.  Va.  63fl,  15  S.  E.  151,  it 
vias  held  that  the  right  to  declare  a  forfeiture  for  failure  to  pay  rent 
HS  provided  in  a  lease  was  waived,  where  the  lessor  allowed  the  rent  to 
nin  for  a  long  period  after 'the  dates  for  payment,  and  then  made  de- 
mands for  it  and  accepted  payments. 

And  it  has  been  held  that  the  acceptance  of  rent  accruing  after  a 
hrcacli  of  covenant  not  to  commit  waste  or  a  nuisance  waived  the 
right  to  enter  for  the  breach,,where  it  was  received  as  rent,  and  not  as 
liqnidated  damages,  tinder  a  provision  of  the  lease  that  after  its  ter- 
mination the  leiisce  should  pay  for  the  demised  premises.  Kenny  y. 
SeuSiLvn  (Iftd?)  101  51inn.  253,  11  L.n.A.(N.S.)  831, 112  N".  W. 
220.  11  Ann.  Cas,  CO. 

And  in  Lcighlon  v.  Medh.i/  (1882)  1  Ont.  Rep.  207,  where  a  land- 
lord knew  that  a  tenant  had  moved  a  fence  and  made  no  objection, 
but  accepted  rent  afterwards,  there  was  held  a  waiver  of  the  breach  of 
the  covenant  with  reH|)ect  to  fences. 

And  in  Ohio  Vnllef/  Oil  rf-  Gnu  Co.  T.  Irrin  Development  Co. 
(1019)  184  Ky.  .->ir,  212  R.  W.  110.  it  is  stated  that  "acceptance  of 
rent  for  the  defaulted  period,  or  any  part  of  it,  will  generally  be  a 
waiver  of  the  riglrt  to  declare  a  forfeiture."  It  does  not  appear 
whether  the  court  had  in  mind  rent  accruing  after  cause  for  forfei- 
ture. 

And  in  Xetvman  v.  Eutler  (1839)  8  Watts,  51,  evidence  was  held 
ailniissihie  in  an  action  of  ejectment  of  the  receipt  of  rent,  the  court 
stating  that  it  waw  pertinent  because  the  receipt  of  rent  would  waivt 
the  forfpJtnre  claimed  for  neglecting  to  erect  buildings  as  provided 
in  the  deed. 

It  liac  heon  held  that  the  payments  of  rent  by  a  receiver  of  the 
lessee  for  the  period  of  the  receiver's  occupancy  will  not  amount  to  a 
waiver  of  forfeiture  for  prior  arrearages  in  rent,  as  he  was  bound  t'> 
pRv  for  the  use  and  occupation  of  the  premises.  Fleming  v.  Fleming 
Hotel  Co.  (1905)  6!)  K.  J.  Eq.  715,  61  All.  157. 

And  in  IHeilinah  Temple  Co.  7.  Cvtreii  (1896)  162  III.  4-11.  5.1 
Am.  St.  Hep.  320.  44  N.  E.  839,  where  a  lessee  made  a  voluntary  as- 
signment for  the  benefit  of  creditors,  it  was  held  that  the  receiving  of 
rent  for  the  ensuing  month  from  the  assignee,  before  he  had  deelarol 
his  purpose  to  accept  the  lease,  did  not  amount  to  a  waiver  of  the 
10  B.  R.  O, 
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right  to  forfeit  for  a  breach  of  the  clause  of  the  lease  againat  assign- 
ments, it  not  being  a  pavmoit  according  to  the  lease. 

In  J?e  Fraxin  (1910)  33  L.R.A.(N.S.)  745,  105  C.  C.  A.  380,  183 
Fed.  28,  the  acceptance  of  rent  from  a  trustee  of  a  bankrupt  lessee 
was  held  to  waive  the  right  to  re-enter  on  account  of  the  luinkrupUw 
or  the  appointment  of  a  receiver  or  trustee,  but  siioh  acceptance  was 
lield  not  to  waive  a  right  to  re-enter  because  of  a  devolution  of  the 
property,  wliei-e  there  was  no  devolution  until  the  trustee  did  sonio 
affirmative  act  accepting  the  lease. 

In  Mrlntmh  v.  .St.  PhiJip'ii  Church  (18SI0)  UO  N.  Y.  7,  93-N.  E. 
984,  it  was  held  that  the  receipt  of  rent  under  a  lease,  after  knowl- 
edge of  the  erection  of  a  carriage  factory,  would  not  constitute  a. 
waiver  of  an  agreement  in  t!ie  lease  to  erect  a  dwelling  lioiise  as  a 
consideration  for  a  renewal.  The  court  said ;  "Receiving  rent  after 
forfeiture  waives  the  forfeiture  and  affirms  the  lease  freed  from  the 
condition,  .  ,  .  Thus,  if  there  ia  a  condition  that  the  tenant  will 
not  assign  the  lease  or  sublet  the  premises,  and  the  landlord  accepts 
the  rent,  knowing  of  such  assignment  or  subletting,  he  afflrmB  the 
lease  without  tliose  conditions.  ,  .  .  But  in  this  case  there  wjas, 
after  the  execution  of  the  release,  no  covenant  on  the  part  of  the  ten- 
ant to  build,  and  therefore  there  could  be  no  breach  and  no  waiver  of 
such  a  covenant.  It  was  entirely  optional  with  the  tenant  whether 
or  not  he  should  erect  a  building  on  the  property;  but  if  he  desired  to 
obtain  the  benefit  of  the  landlord's  covenant  to  renew,  or  pay  for  the 
building,  he  was  bound  to  erect  such  a  building  as  was  specified  in 
the  lease,  and  to  see  to  it  that  it  was  standing  on  the  premises  at  the 
expiration  of  the  term.  Tlierc  was  no  claim  in  this  action  that  the 
building  erected  by  the  plaintiff  complied  with  the  lease." 

The  acceptance  of  a  part  of  the  rent  due  affirms  the  lease  to  the 
end  of  the  period  for  wbicli  the  partial  payment  was  made,  and 
precludes  the  lessor  from  clainung  that  the  lease  was  forfeited  with- 
in the  same  period  because  of  tlic  nonpayment  of  the'  rest.  Rosen- 
berg V.  Tafl  {1!)80)  —  Vt.  — ,  111  Atl.  .583. 

Several  cases  have  involved  tlie  question  of  waiver  by  reason  of  ac- 
ceptance of  rents  paid  in  advance. 

Thus,  in  Marxhall  v.  Davis  (1906)  122  Ky.  413,  91  S.  W.  714, 
where,  the  day  before  the  date  set  for  trial  of  an  inquisition  in  forci- 
ble detainer  proceedings  for  nonpayment  of  rent,  the  lessor  received 
the  past-due  rent,  and  also  rent  for  a  part  of  a  mouth  in  advance, 
there  was  held  a  waiver  of  a  right  to  declare  a  forfeiture  for  breach 
of  the  covenant  as  to  payment. 

And  a  right  to  forfeit  a  lease,  providing  for  payment  of  rent  in 
July,  for  nonpayment  of  rent,  and  an  unlawful  use  of  the  premises, 
has  been  held  waived,  where  the  annual  rent  was  received  by  the 
lessor  in  September  and  covered  payment  for  five  months  in  advance. 
10  B.  B.  C. 


,dbyCoogle 


4M'  ANXOTATION. 

Johnson  v.  Electriv  Park  A  mwement  Oo.  (1311)  150  Iowa,  7ir.'I'30 

N.  W.  807. 

And  where  the  leswor  served  notice  to  quit  or  pay  rent,  anti  on  the 
same  day  received  payment  of  the  linck  rent  and  a  part  of  the  rent 
for  tiie  ensuing  month,  it  was  held  that  he  could  not  maintain  an  ac- 
tion of  ouHtoT  during  the  portion  of  the  mouth  for  which  the  rent 
wafi  paid.    Bfirber  v.  .s7on«  (1895)  104  Mich.  90,  63  N.  W.  i;t». 

And  where  a  lessee  of  a  summer  hotel,  at  the  lessor's  reiiiipst,  paid  » 
year's  i-eut  in  advance  in  December,  the  lessor  was  held  <'fit(ip])ed 
from  saying  tliat  the  lionsc,  which  wax  closed  as  UBiial  iliirinj;  tlio 
winter,  was  vacant  in  violation  of  tlie  provisions  of  the  lease.  Hlod- 
itard  V.  Oalkigher  (190;t)   133  Mich.  374,  94  \.  W.  1061. 

\Vliere  rental  has  heon  paid  in  advance  of  the  due  date,  the  lessor 
is  not  hound  to  refund  such  pajment  upon  terminating  the  lease  l»e- 
fore  such  date  hy  reason  of  the  tenant's  hreach  of  a  condition  therein. 
and  therefore  the  failure  to  return  it  cannot  he  deemed  a  waiver  of 
the  right  to  terminate  the  lease.  Thoma.i  J'eeblen  &  Co.  v.  Hherinnn 
(1931)  I4H  Miun.  2S2,  181  X.  W.  715. 

The  court  in  East  .^ioux  Falls  Qmmj  Co.  v.  Wiwunsiit  OranUe  Co. 
(1917)  ;i9S.  D.  301.  IfilN.U'.  77,  stated  tiintthfact-eptauce  of  rent 
after  covenants  broken  might  estop  a  landlord  from  claiming  a  fnr- 
feiture  of  the  lease,  but  held  tliat  thin  rnle  had  no  ajiplication  in  that 
cace.  where  it  appeared  that  the  lease  was  for  five  years,  and  that  the 
rent  had  been  paid  in  full  to  the  termination  of  tlie  lease.  Iieforo  a 
cause  for  forfeitnre  arose. 

And  in  Johnson  v.  Fl.  Worth  Vriring  Chih  (1912)  —  Tex.  V.\\: 
App,  — ,  144  H.  W.  1041.  it  was  held  that  the  acceptance  of  rent  for 
several  months  in  the  future  would  not  waive  a  cause  for  forfeiture  in 
case  of  sales  of  intoxicating  liquor,  although  the  lessor  knew  that 
there  was  li(|uor  on  the  premises  wlien  he  acce|rted  the  rent,  it  appear- 
ing that  the  lcE.'<ee  assured  him  that  further  sales  of  liquor  would  not 
be  permitted  on  the  premises. 

And  in  Mageon  v.  AU-ire  (1907)  41  Colo.  3.18,  9S  Pac.  720,  it  wa.* 
held  that  the  receipt  of  water  rent  payable  in  advance,  and  which  did 
not  become  due  after  a  breach  of  covenants  in  the  lease,  did  not  waive 
a  breach  of  the  covenants. 

In  Soper  i.  Littlejohn  (1901)  31  Can.  S.  C.  nii,  where  a  lease 
provided  that  in  case  of  assignment  hy  the  leswee  for  the  Iwneiit  {if 
creditors  six  months'  rent  in  advance  should  immcdiat^-ly  l>e<omc  for- 
feited, it  was  hold,  upon  an  assignment  for  the  benefit  of  creditors, 
that  there  was  no  waiver  of  the  forfeiture  hccau.=e  of  the  lessor's  w- 
ceptance  of  six  months'  rent  in  advance,  or  by  reason  of  the  accept- 
ance from  a  eubleasee.  entitled  to  steam  and  power,  of  rent  for  a 
short  period  after  the  forfeiture  was  declared  by  the  lessor. 

Acceptance  of  rent  frmn  a  sublessee  of  one  to  whom  the  original 
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lease  had  beoft  assigned  wUhoutthe  lessor's  retniired  consent  does 
Lot  operate  as  a  waiver  of  a  forfeiture  of  the  original  lease  for  non- 
payment of  rent  and  nonperformniice  of  covenants  therein.  Queeny 
y.  Wgike  Bngrai'ins  Co.  (1921)  —  Mo.  App.  — ,  233  S.  W.  283. 

"""■'-       o-  Aceeptancm  after  action,  or  pending  appeal. 

The  acceptance  after  the  commeucfment  of  an  action  to  terminate 
the  tenancy,  or  pending  an  appeal,  of  money  accruing  for  rent  and 
occupation,  is  generally  held  not  a  n'niver  of  the  forfeiture. 

Thus,  it  has  been  held  that  the  receipt  of  rent  each  month  after  s 
writ  of  forcible  entry  and  detainer  has  l>cen  sued  out  was  not  a  waiver 
of  the  right  to  possession  by  reason  ot  a  violation  of  the  clause  as  to 
subletting.  Cieve  v.  Mazzoni  (1838)  19  Ky.  L.  Eep.  2001,  45  9.  W. 
88.  The  court  stated  that  the  right  of  action  for  forfeiture  had  ac- 
crued, and  (hat  the  tenant  wa^  notified  that  the  landlord  would  claim 
a  forfeiture,  and  that  the  lessee  would  be  liable  for  use  and  occupa- 
tion, andthat  if  the  landlord  was  willing  to  receive,  and  tlie  tenant  to 
pay  the  coutract  rental,  this  was  merely  an  adjustment  of  the  liabil- 
ity for  use  and  occupation. 

And  in  Crawford  v.  Texas  Iniproi'.  Co.  (191T)  —  Tex.  Civ.  App. 
— ,  196  S.  W.  195,  the  acceptance  of  rent  tlue  for  the  premises  after 
tiling  suit  to  forfeit  the  lease  was  held  not  to  waive  the  right  to  re- 
[wssesa.the  premises  unless  tlie  facts  showed  an  Intention  to  waive. 

The  fact  that  the  lessor,  who  has  brought  an  action  to  recover 
possessiqp  after  giving  notice  to  terminate  the  tenancy  because  of 
the  nonpayment  of  rent  payable  montlily  ui  advance,  has  attempted  to 
recover  rent  for  the  monUi  following  the  date  fixeil  by  such  notice 
for  the  termination  of  the  tenancy,  does  not  operate  to  waive  tlie 
forfeiture,  the  bringing  of  the  suit  constituting  an  irrevocable  ele<- 
tion  to  declare  the  loase  terminated.  Peiry  v.  ^yhite.  (1920)  69 
Colo.  234,  193  Pae.  543. 

And  in  Importers  &  T.  Ins.  Co.  v.  Christie  (1867)  5  Robt.  169,-it 
was  held  that  the  acceptance,  after  the  commencement  of  an  action  to 
recover  possession,  of  rent  accruing  after  a  breach  of  a  covenant 
against  subletting,  did  not  waive  the  cause  of  forfeiture. 

And  in  Delmar  Realty  Co.  v.  MlierMadt  (1912)  10  La.  App. 
(Orleans)  148,  where  the  landlord,  after  notice  to  vacate  a  tenancy 
from  mouth  to  month,  accepted  rent  for  the  property  for  the  occu- 
pancy pending  suit  for  possession,  it  was  held  that  the  defendant 
owed  BOniething  for  liis  occupancy,  and  that  the  acceptance  raised  no 
presumption  of  continuance  of  the  tenancy. 

And  the  receipt  of  rent  after  institution  of  suit  to  recover  posses- 
sion because  of  a  breach  o£  the  covenant  to  operate  a  mine  does  not 
waive  the  cause  for  forfeiture.  Biij  .^i.v  Development  Co.  v.  Mitchell 
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(1905)  1  L.E.A.(N.S.)  S32,  70  CC.  A.  569,  138  Fed.  279.  writ  of 
certiorari  denied  in  (1905)  199  TJ.  S.  606,  50  L.  ed.  330,  26  Sup.  Ct. 
Hep.  746. 

And  ill  Fraiier  v.  Carulhers  (1892)  44  111.  App.  61,  it  was  held 
that  the  acceptance  of  property  in  payment  of  aecrued  rent  after 
judgment  obtained  against  the  lessee  for  forfeitJire  because  of  un- 
paid rent  was  not  a  waiver  of  his  right  to  enter  for  nonpayment  of 
rent. 

And  in  Granite  Bldg.  Corp.  v.  Grcnic  (1904)  25  R.  I.  S86.  57  At). 
6i9,  where  a  lessor,  claiming  a  hreach  of  covenant  not  to  sell  intoxi- 
cflting  liquor,  brought  ejectment,  and  gave  the  Statutory  bond  condi- 
tioned to  pay  all  rent  due  pending  the  action,  and  the  lessee  gave  the 
btiniy  on  the  bond  rent  and  be  paid  it  to  the  lessor's  attorney,  who 
in  Ihe  receipt  given  reserved  all  claims  for  forfeiture,  although 
neither  the  lessor  nor  lessee  knew  of  the  reservation,  it  was  held  that 
the  acceptance  did  not  amount  to  a  waiver,  as  the  statute  rc^iuired 
the  bond  to  be  given,  and  the  construction  that  rent  received  under 
such  bond  worked  a  discontinuance  of  tlie  suit  was  held  unreason- 
able. , 

And  in  Palmer  v.  Ciiij  Livery  Co.  (1897)  98  Wis.  33,  73  N.  W. 
'>.'i9,  where  the  lessee  gave  an  appeal  bond  in  an  action  for  possession 
mnditioned  on  payment  of  rent  during  the  pendency  of  the  appeal, 
it  wns  held  that  the  acceirfancc  of  rent  during  the  periml  of  the  ap- 
])eal  did  not  waive  the  right  to  forfeit  because  of  a  prior  breach  by 
nonpayment  of  rent. 

And  in  Chtera  v.  McDonald  (1899)  121  Mich.  54,  79  N.  W.  908,  it 
was  held  that  the  reccijjt  of  money  to  apply  on  rent  pending  an  ap- 
IJCiil  in  a  summary  proceeding  to  recover  possession  did  not  waive 
any  of  the  complainant's  rights;  at  least  where  it  was  leas  than  the 
sum  duo. 

In  Carter  Pvb.  Co.  v.  Dennett  (1899)  11  S.  D.  486,  78  N".  W.  956, 
it  was  held  that  the  plaintiff  in  an  action  for  possession  did  not 
waive  or  abandon  his  judgment  by  receiving  rent  due  before  the  suit 
was  brought. 

In  Crawford  v.  Waters  (1873)  ■IS  How.  Pr.  210,  where  a  receiver 
of  a  lepsor,  after  a  breach  for  nonpayment  of  rent,  brought  summary 
proceedings  for  possession,  and  the  tenant  paid  a  sum  into  court  to 
redeem  his  term  as  required  by  statute,  alleging  that  the  amount  ex- 
ceeded the  rent  in  arrears,  costs,  and  interest,  which  was  accepted  by 
the  receiver,  the  court  said :  "If  any  part  of  the  rent  be  received  by 
the  landlord  which  accrued  subsequent  to  the  brench,  he  again  con- 
sents to  and  establishes  tenancy,  which  it  was  competent  for  him  to 
have  avoided.  But,  after  the  landlord  has  avoided  the  lease  by  a 
judgment  the  effect  may  not  be  to  restore  the  lease,  yet  I  think  it  is  a 
parol  acknowledgment  of  teuanej." 
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But  wliere,  after  the  eoranienceraent  of  an  action  for  unlawful 

detainer,  based  upon  an  election  to  treat  the  lease  as  forfeited  for 
breach  of  a  covenant  to  give  security,  the  leeeor  receives  rent  ac- 
cruing aul>se<]uently  to  tJie  date  fixed  by  the  notice  to  terminate  the 
lease,  as  reut  due  under  the  lease  and  not  as  the  value  of  the  ug£ 
and  occupation  of  the  premiBca  after  the  forfeiture  of  the  lea^ie,  the 
forfeiture  is  waived.  Jonea  v.  DetUt  Maria  (1020)  — -Cal.  App,  — , 
191  Pac.  943. 

In  ^{cMulhn  t.  Vanndtto  (1894)  24  Ont.  lU'p.  625.  which  was  an 
action  of  distrees  for  rent  that  became  due  after  breacli,  and  pending 
an  action  of  ejectment,  it  was  held  that  the  effect  of  the  rcccij»t  was 
not  to  set  up  the  former  tenancy  which  ended  on  the  election  to  for- 
feit, but  that  it  was  evidence  of  a  new  tenancy  on  the  same  terms 
from  year  to  year. 

A  demand,  in  an  action  to  recover  possession  of  leased  premises 
because  of  a  breach  of  covenant,  for  judgment  of  a  sum  of  money 
as  rent  due  prior  to  the  notice  of  forfeiture,  hut  covering  a  period 
of  time  largely  after  notice  of  the  breach,  cannot  l)e  conBidercd  as  a 
waiver  of  such  breach,  since  it  cannot  be  inferred  that  by  setting  up 
a  mere  incident  allowed  by  the  statute  it  was  intended  to  waive  tin- 
primary  purpose  of  the  suit.  Harris  v.  Bissell  (1921)  —  Cal.  App. 
— ,  202  i'ac.  ioi. 

a.  Requirement  of  JcnoirleiJge  of  breach. 

It  IS  a  well-settled  qualificntioTt  of  the  rule  that  the  acceptance  of 
rent  effects  a  waiver  of  causes  of  forfeiture,  that  the  landlord  must 
have  had  kiiowledce  at  the  time  of  acceptance  of  the  breach  consti- 
tuting the  ground  for  forfeiture,  and  that  a  receipt  of  rent,  even 
though  it  accrued  after  a  cause  for  forfeiture,  will  not  waive  the  right 
to  forfeit  where  the  landlord  had  no  knowledge  of  the  cause  for  for- 
feiture. MvlHgan  v.  Hdlling^worlh  (1900)  99  Fed.  216  (breach  of 
provision  as  to  cultivation)  j  Germati-Ameriran  Hav.  Bank  v.  Goll- 
nier  (1909)  155  Cal.  m.  24L.l{A.(y.S.)  1066,  103  Pac.  i>H 
(breach  by  assigning)  ;  Goodtrin  v.  Orosne  (1922)  —  Cal.  App.  — . 
206  Pac.  138.  and  Hepp  Wall  Papfr  cf-  Mercanlile  Co.  v.  Dethl 
(1912)  53  Colo.  274,  125  Pac.  491  (unauthorized  underletting); 
Few  V.  Trainor  (1893)  50  Til.  App.  G29,  affinned  in  (1894)  l.'.O  111. 
150,  37  S.  E.  223  (breach  hv  assignment);  Btehl  v.  Wietifmaiin 
(1920)  189  Kv.  302.  224  S.W.  H»i>7 :  Thomas  Peebles  &  Co.  v. 
t!kei:man  (192i)  148  Minn.  282,  181  >'.  W.  715;  Walker  v.  Enr/lcr 
{I860)  30  Mo.  131  {breath  by  making  alterations) ;  Keeler  \:  Darin 
(1856)  5  Duer,  507  (breach  of  provision  as  to  asRignment) ;  Jesm 
French  Piano  &  Orijnn  Co.  \.  Ilamerg  (1914)  130Tenn.  650, 172  S. 
W.  298  {broach  by' assignment)  \  Jones  \.  Hoherts  (1809)  3  Hen.  Sr 
M.  (Va.)  4:)6  (breach  as  to  care  and  improvements) ;  Pennaala  Cass 
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(1596)  3  Coke,  648,  76  Eng.  Eepriut,  775  {Tireach  by  assignment)  ; 
Roe  ex  dem.  Gregson  v.  Harrison  (1788)  2  T,  R.  435,  100  Eng.  Re- 
print, S29,  1  Revised  Sep.  513  (nonpayment  of  rent) ;  ITarvey  T, 
Oswald  (1596)  Cro.  Eliz.  pt.  2,  p.  553,  78  Eng.  Reprint,  798  (breach 
by  default  in  payment  of  rent) ;  subsequent  appeal  in  Bdrvie  t. 
Om-el  (1597)  Cro.  Eliz.  pt.  2,  p.  673,  78  Eng.  Reprint,  816  (default 
in  payment  of  rent) ;  Armslrong  v.  Canada  Co.  (1905)  6  Ont,  Week. 
R«p.  888  (breach  of  covenant  against  subletting) ;  FUzr/ernld  t.  Bar- 
bour (1908)   11  Ont.  Week.  Rep.  390  (breach  by  assigning). 

And  it  1183  been  held  that  receipt  of  rent  accruing  after  a  breach  by 
an  assignment  was  not  a  waiver  of  the  cause  for  forfeiture,  where  the 
lessor  did  not  know  that  a  cause  for  forfeiture  existed  when  he  re- 
ceived the  money,  although  the  one  authorized  by  him  to  receive  tlie 
rent  knew  it.    Tober  v.  Collins  (1906)  130  III.  App.  333. 

And  the  acceptance  of  rent,  after  a  cause  for  forfeiture  has  accrued 
by  making  n  hole  in  a  party  wall,  was  hcbl  not  to  waive  the  eaust;  for 
forfeiture  where  the  lessor  had  no  knowledge  of  the  breach,  although 
information  had  been  received  that  repairs  were  contemplated.  Hol- 
man  v.  Knox  (1912)  25  Ont.  L.  Rep.  588,  3  D.  L.  R.  207. 

And  the  acceptance  of  rent  from  the  executor  of  the  lessee  is  not 
a  waiver  of  breath  of  the  t-ondition  against  assignment  and  trans- 
fer, allliongh  the  lessor  had  knowledge  that  the  lessee  had  mortgaged 
his  inteiest.  but  did  not  know  that  there  had  boon  a  default  in  the 
payment  of  the  debt,  ^yesl  Shore  S.  Co.  v.  Weimer  (1003)  70  X.  J. 
L.  23.S,  JOa  Am.  Ht.  Rep.  801,  57  Atl.  408,  1  Ann.  Cas.  790,  affirmed 
in  (]905)  71  S.  J.  L.  682,  60  Atl.  113i. 

And  it  has  been  held  that  tlie  receipt  by  one  selectman  of  rent  for 
school  lands  for  a  certain  year,  without  knowledge  that  the  rent  for 
preceding  years  was  unpaid,  did  not  waive  the  right  to  maintain  nu 
action  of  ejectment  because  of  the  nonpayment  of  such  rents.  Maid- 
slme  V.  I'^ln-eni^  (183-5)  7  Vt.  487. 

II.   Wnlrcr  of  brpiu)li   of  vonUuHlua  covennnta. 
a.  enieralti/. 

The  aufhorities  ar*'  ngrei-d  tliat  an  Hf<-eptaiice  of  rent,  even  though 
it  accrued  siibrscquently  to  a  eausu  for  forfeitiiri'.  doc:'  not  waive  a 
future  liri-ach  of  a  I'ontimiing  covenant  or  condition. . 

UNiTiir)  Statks.— .WH/iiV/an  v.  Ilollirinsivortli  (V.HtO)  99  Fed.  216: 
Big  Six  nerrlopmetit  Co.  v.  Hilchell  (190.->|  1  b.R.A.(N'.S.)  332.  70 
0.  C.  A.  -WO,  laS  Fed.  279.  writ  of  c.-rtiorari  denied  in  (lilO.i)  199 
TJ.  S.  606.  -in  L.  cd.  330,  26  Snp.  C't.  Rep.  716. 

CALiFOiiNTA. — Jonrx  V.  Dtirrer  (189^)  9li  Cal.  »■'..  ;;i)  I'ar.  1027; 
Myers  v.  lUrskoivH-z  (1917)  33  *'al.  Ap|».  581,  16.1  Pao.  1031; 
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MaWiewtv.  Viggea  (1920)  —  Cd.  App.  — ,  188  Pae.  283;  JonwY. 
Delia  -Tiflm  (19?0)  —  Cal.  App.  —,191  Pac.  943. 

J!ASSA(!HraEiTB. — Seaver  t.  Cobum  (1852)  10  Cuah.  324. 

lAKmaATn.— Alexander  v.  Hodges  (1879)  41  Mich.  691,  3  N.  W. 
187;  PeHf/i7/  v.  Union  Mm.  Co.  (1888)  6-1  Mich.  172,  31  N.  W.  100. ' 

MixsESOTA.— Giucit  V.  Elkwn  (1886)  36  Minn.  80,  30  N.  \V.  446; 
ZoMxo  V.  Cmnetlos  (1917)  138  Minn.  179,  L.B.A.1918A,  1006,  164 
N.  \F.  807. 

Missoi'Ki.— fartce?!  v.  Biwfon  (1876)  63  Mo.  446. 

New  York. — Jackson  ex  dem.  Blanckard  v.  ^i/en  (1834)  3  Cow. 
220;  Bleecker  v.  Smith  (1835)  13  Wend,  530;  Murruy  v.  Ilarway 
(1874)  56  N.  Y.  337;  Conger  v.  Duryee  (1882)  90  N.  Y.  594;  Ire- 
land V.  H^'ichoh  (1871)  46  N.  Y.  413. 

OaE«ON.— yoAnsort  V.  .'-'eafiorj?  (1913)  69  Or.  27,  137  Pac.  191. 

Bhode  Island. — Qranite  Uldg.  Asso.  v.  Greene  (1903)  25  B.  I. 
48,  54Atl.  793. 

Tennessek,— Bairttiso  v.  Tennessee  Brewing  Co.  (1911)  1  Teun. 
C.  C.  A.  663. 

\imisiA.—McKildoe  t.  Dairacolt  (1856)  13  Oratt.  278. 

En-olasd.— /"'oc  ex  dem.  Boi'cau'en  v.  Bliss  (1813)  4  Taunt.  734, 
128  Eng.  Reprint,  519;  Doe  ex  dem.  Vickrey  v.  Jackson  (1817)  2 
StBrkie,  293;  Doe  ex  dem.  Bryan  v.  Bancks  (1831)  4  Barn.  &  Aid. 
401, 106  Eng.  BopFint,  984,  Gow,  N.  P.  220,  23  Bovised  Bep.  318,  15 
Eng.  Rul.  Cas.  5G1,  6  Mor.  Min.  Bep.  873;  Doe  ex  dem.  Amller  v. 
Woodbridge  (1829)  9  Bam.  &  C.  376,  109  Eng.  Boprint,  140,  4 
Mann.  &  B.  303,  7  L.  J.  K.  B.  263,  28  Beviscd  Bep.  426  ;  Doe  e.v  dem. 
Muston  V.  QloAwin  (1545)  G  Q,  B.  953,  115  Eng.  Boprint,  3.19,  14  L. 
J.  Q.  B.  N.  S.  189,  9  Jur.  508,  15  En^.  Bui.  Cas.  790;  ?i>(c  niter 
Co.  V.  Crumpton  (1917)  1  K.  B.  763,  86  L,  J.  K.  B.  N.  S.  614,  116 
L.  T.  X.  8.  569. 

Canada.— i4in%  v.  Balsden  (1857)  14  U.  C.  Q.  B.  535;  Thomp- 
ton  v.  Basken-ille  (1877)  40  U.  C.  Q.  B.  614. 

But  though  the  waiver  of  the  breach  of  a  continuing  covenant  will 
not  preclude  tlie  landlord  from  taking  advantage  of  a  cause  of  for- 
feiture tliat  occiira  subsetjuently  to  such  waiver,  the  waiver  will  dis- 
chEkrgc  any  forfeiture  occurring  previously  thereto.  Jones  v.  Delia 
Maria  (1920)  —  Cal.  App.  — ,  191  Pac.  943. 

In  Alexander  v.  Hodges  (1879)  41  Mich.  691,  3  K.  W.  187.  cove- 
nants to  keep  the  premises  free  from  encumbrances,  and  to  comply 
with  ordinances  relating  to  business,  were  held  continuing  conditions, 
uid  there  waa  held  no  waiver  of  the  riplit  to  enter  for  subeetiuent 
breach  thereof  by  reason  of  the  acceptance  of  rent. 

It  was  contended  in  McOlynn  v.  Moore  (1864)  25  Cal.  394,  that  a 
covenant  to  erert  a  building  at  a  certain  date  was  a  continuing  one, 
and  that  there  was  a  continuing  cause  for  forfeiture  after  the  receipt 
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nf  ri'iit  accrued,  where  the  lessee  still  n^Iected  to  btiild ;  but  it  vu 
hnIO  tliflt  the  covenant  was  ti«t  a  continuing  one. 

b.  CoveMantm  to  oa/rry   on  certain   Itutilneue,    or  worU  premiaea  iii 
^  apecified  uyay. 

It  has  been  held  that  a  covenant  to  run  a  wiloon  during  the  terra 
of  a  lease  is  a  continuing  one,  and  that  a  receipt  of  rent  is  not  a  waiv- 
er of  a  continuing  breach  thereof,  Barrasso  v.  Tennessee  Ihewing 
Co.  <19H)  1  Tenn.  C.  C.  A.  662. 

But  comiMre  AdaviB-Flanigan  Co.  v.  KUni!  (1031)  1*18  App.  Div. 
717,  191  N.  Y.  Siipp.  32,  in  which  it  was  held  that  a  provision  of  a 
lease  requiring  the  demised  premises  to  be  used  for  saloon  purpueea 
<inly  is  waived  by  the  acceptance  of  rent  after  the  premises  have,  by 
reason  of  the  enactment  of  the  National  Prohibition  Act,  been  put  to 
another  use. 

Tu  Doe  ex  dem.  Bryan  v.  Bands  (1R21)  4  Barn.  &  Aid.  401, 
lOG  Eng.  Reprint,  984,  Gow,  \.  P.  220,  23  Revised  Rep.  3J8, 15  Eng. 
RiTl.  Cas.  561,  6  Mor.  Xlin,  Rep.  21'8,  where  a  lease  of  a  mine  pro- 
vided that  it  should  be  null  and  void  upon  a  ceswr  to  work  for  two 
years,  the  receipt  of  rent  after  a  cewer  of  work  for  two  years  was 
held  not  a  waiver  of  the  right  to  forfeit  for  a  continuing  breach,  and 
that  it  ilid  not  create  a  new  tennncv  from  year  to  year. 

And  in  Jones  v.  Dnrrer  {1892)  "96  Cal."u.->,  30  Pae.  10->7,  it  was 
held  that  wliPro  the  covenants  broken  are  continning  in  their  nature, 
such,  for  esaniple,  as  covenants  with  reference  to  the  manner  of  con- 
ducting a  farm,  the  receipt  of  accrued  rent,  while  it  might  waive 
bn-aches  already  existing,  would  not  waive  suTjscijuent  breaches. 

And  in  Bteecker  v.  Smith  (1835)  13  Wend;  5:10,  a  covenant  to 
plant  and  replace  a  certain  number  of  trees  was  held  a  continuing 
one,  subsequent  breacJiea  of  which  were  not  waived  by  the  receipt 
of  rent. 

And  in  Big  S{x  De-vlopmcnt  Co.  x.  VHrhdl  (1905)  1  L.R.A. 
(N.S.)  332,  70  C.  C.  A.  569,  138  Fed.  279,  writ  of  cerlioniri  denied 
in  (1905)  199  TJ.  8.  606,  50  L.  ed.  330,  26  Sup.  Ct.  Rep.  746,  a  cove- 
nant to  work  a  mine  in  e  workmanlike  manner  was  held  a  continuing 
one,  and  a  receipt  of  rent  was  held  not  to  waive  RubKe<[uent  breaches. 

■>-  o.  Covenant*  not  to  vae  tn  certain  teay. 

The  acceptance  of  rent  accruing  subsecjuently  to  a  broach  of  a 
covenant  against  the  sale  of  intoxicating  liquor  on  the  premises  has 
been  held  not  to  ]treclu(le  the  lessor  from  declaring  a  forfeiture  for  a 
continuing  breach  of  the  covenant.  Oranile  Bldg.  As»o.  v.  Oreene 
(1903)  25  R.  I.  48,  54  Atl.  793.  The  court  said:  "The  plaintifTs 
eonnsel  took  an  ex<;eption  to  that  part  of  the  charge  which  was  to  the 
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effect  that  the  jnry  were  to  determine  whether  the  acceptance  of  rent 
in  January,  1903,  was  a  waiver  of  the  plaintiff's  tight  to  insist  upon 
a  forfeiture  of  the  leatie.  That  is  to  say,  as  we  understand  it,  the  ex- 
ception was  to  th«  instruction  that  it  was  competent  for  the  jury  to 
Und  that  if  the  plaintiff  accepted  the  rent  for  January,  1903,  after 
knowledge  on  its  part  of  tlie  violation  by  defendants  of  the  covenant 
aforesaid,  it  had  waived  its  right  to  insist  oa  the  forfeiture  of  the 
covenant  in  the  lease,  the  court  saying  'that  if  the  right  was  then 
waived,  it  is  still  waived.'  In  view  of  the  facta  which  appeared  in 
evidence  relative  to  the  continued  violation  by  the  defendants  of  the 
covenant  in  question,  we  are  of  the  opinion  that  the  rule  as  thus  laid 
down  by  the  court  was  too  narrow.  For,  while  it  is  doubtless  true 
that  as  a  general  rule  a  waiver  of  a  forfeiture  occurs  by  an  accept- 
ance of  rent  which  became  due  after  a  breach  of  covenant  by  the 
lessee,  which  breach  was  known  to  the  lessor  at  the  time  of  accepting 
the  rent  .  .  .  it  is  also  true  that  there  are  well-known  exceptions 
to  puch  rule.  And  one  of  these  exceptions  is  whether  there  ia  a  eon. 
tinning  cause  of  forfeiture.  In  such  case  the  lessor  ia  not  precluded 
from  taking  advantage  of  the  forfeiture  by  having  rect'ivod  rent 
which  accrued  after  the  breach  was  originally  committed.  An  ex- 
nmplo  of  a  cafse  of  this  sort  which  bears  directly  on  the  case  at  bar  is 
that  given  by  Mr.  Taylor,  Landlord  &  Tenant,  §  500,  where  the  for- 
feiture was  incurred  by  using  two  rooms  in  a  house  in  a  manner  pro- 
liiliited  by  the  lease.  The  user  under  such  circumstances  in  the  case 
relied  on  by  the  author  in  support  of  the  text  was  held  to  be  a  con- 
tinuinfi  breach,  and  the  landlord  was  allowed  to  rec-over  after  receiv- 
ing rent,  provided  the  user  continued  after  such  receipt."  . 

And  the  receipt  of  rent  does  not  waive  a  breach  of  a  covenant  not 
to  cultivate  land,  it  being  a  continuing  covenant.  Mulligan  v.  IIol- 
lingsworlh  (1900)  99  Fed.  21C. 

And  it  has  been  held  that  a  covenant  that  rooms  shall  not  be  used 
for  certain  purposes  is  a  continuing  one,  and  that  the  receipt  of  rent 
does  not  prevent  the  declaring  of  a  forfeiture  for  a  continued  breach 
of  it.  Doe  ex  dem.  v.  Wooiibridge  (1829)  9  Bam.  &  C.  37fi,  109 
Eng.  Reprint,  140,  4  Mann.  &  R.  303,  7  L.  J.  K.  B.  263,  28  ReviBe<l 
Rep.  426. 

And  in  Faru'cU  v.  Easton  (1876)  63  Mo.  44G,  it  was  held  that  the 
receipt  of  rent  accruing  after  a  breach  of  a  condition  restricting  tlie 
use  of  premises  to  certain  purpopes  was  not  a  waiver  of  subsequent 
breaches  of  that  covenant,  as  it  was  a  continuing  one. 

d.  CovenantH  to  repatr. 

It  lias  been  held  that  the  acceptance  of  rent  does  not  waive  the 
right  tn  re-enter  for  breaches  of  covenants  to  keep  farm  feocea  ia 
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1-epair,  and  to  keep  a  certain  number  of  acrea  in  meadow,  Biiice  th*'y 
)ire  continuing  bri'dclics,  Ainley  v.  Bal^sden  (1857)  14  U.  C.  Q.  B. 
r>35;  Thompxon  y.  Basl-ervHh  (1877)  40  U.  C.  Q.  B.  614. 

Ami  in  yew  Rivfr  Co.  v.  Orvmptan  (1917)  1  K.  B.  7(i3.  86  L.  J. 
K.  B.  X,  S.  614,  116  L.  T.  N.  S.  569,  a  covenant  to  repair  was  held 
a  continuing  one,  and  it  was  iield  that  wliile  the  acceptance  of  rent 
accruing  after  a  breach  waives  tlie  breaches  to  that  time,  it  <!oes  not 
waive  subsequent  breaches. 

And  in  Doe  ex  dem.  Vickrey  v.  Jackson  (1817)  2  Starkie.  803,  the 
breaking  of  a  doonvay  through  a  wall,  and  keeping  it  open  for  a  long 
period,  was  held  a  continuing  breach  of  the  covenant  to  repair,  whicli 
was  not  waived  by  the  receipt  of  rent  after  the  lessor  bad  knowledge 
of  the  breach.' 

And  in  Frye.tt  ex  /lem.  Marnt  t.  Jeffreys  (1705)  1  Esp.  303.  where 
the  lease  gave  a  right  of  entry  in  three  months  after  iiotiee  thai  the 
premi.sea  were  out  of  repair,  it  was  held  that  the  acceptancr  of  rent 
after  the  expiration  of  the  throe  months  would  not  waive  tlie  right 
to  maintain  ejectment,  CBpecially  where  the  repairs  were  not  then 
made, 

In  Doe  ex  dem.  RiiJcer  Y.  Jones  (1850)  19  L.  J.  E\ol).  N.  R.  405, 
5  Kxch.  498,  153  Eng.  Reprint,  318,  it  was  held  that  there  is  no 
breach  of  a  covenant  to  repair  until  the  tenant  fails  to  repair  within 
a  reasonable  time  after  the  repair  is  necessary,  and  that  reteipt  of 
rent  before  the  expiration  of  that  reasonable  time  does  not  eauj^e  such 
time  to  begin  to  run  afresh  from  the  receipt  of  such  rent. 

In  Holderness  v,  Lang  (1886)  11  Ont.  Rep.  1,  an  acceptance  of 
after-accruing  rent  was  hold  to  waive  a  breach  of  a  covenant  to  re- 
pair, the  court  here  holding  that  such  a  covenant  was  not  a  con- 
tinuing one. 

e.  Covenants  to  keep  premUea  fre«  or  vnohetrncled. 

It  has  been  held  that  a  covenant  in  a  lease  that  the  lessee  shall  keep 
a  stairway  and  ai'ea  open  is  a  continuing  covenant,  and  that  the  re- 
ceipt of  rent  accrning  after  a  breach  thereof,  while  it  waives  l>reaches 
up  to  the  time  of  acceptance,  will  not  waive  future  breaches.  Ghick 
V.  Elian  (1886)  36  Minn.  80„30  N.  W.  446. 

And  in  Jackson  ex  dem,  Blanchard  v.  Allen  (1S24)  3  Cow.  220,  it 
was  held  that  altliough  tlic  acceptance  of  rent  accruing  aft«r  a  breach 
of  a  covenant  not  to  oljstruct  the  premises,  with  knowledge  thereof, 
waived  the  breach  to  the  time  of  receipt,  yet  that  the  covenant  not  to 
obstnict  was  a  continuing  one  and  that  subsequent  breaches  were  not 
waived  by  such  receipt. 

In  Myers  v.  ITerskoirilz  (1917)  33  Cal.  App.  581, 1C5  Pac.  1031,  a 
covenant  by  a  lessee  to  keep  a  certain  space  free  for  ingress  and  egress 
10  B.  n.  c. 
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was  held  a  oontinumg  oae,  »nd  there  was  hel<l  no  waiver  of  the 
lessor's  right  to  prosecute  a»  action  of  unlawful  (letiiiiier  where,  after 
he  comnienced  tlie  action,  he  continually  objected  to  the  way  the 
lessee  used  the  spucc,  and  after  the  datea  on  which  the  instalments  of 
rent  were  due  drew  money  from  the  bank  which  tlie  li'-i^^er  liad  de- 
posited in  payment  of  the  rent.  The  court  eaid :  "Tlie  defendant 
ndmitted  that  he  received  from  the  plaintiff  two  ietlers  prior  to  the- 
time  of  the  notice  served  on  June  4th,  One  of  thc-iu  ctjitfd  that  the 
defendant  occupied  too  much  space,  around  a  ecrhiin  post  at  the  side 
of  the  aiele.  The  second  letter,  dated  March  17,  l'i'j+,  calli-d  defend- 
ant's attention  to  the  aisle  space  in  question  here.  During  the. month 
of  May,  1914,  additional  violations  of  the  same  covciinnt  of  the  lease 
took  place.  Thereafter  the  plaintiff  proceeded  as  above  statctl,  and' 
diligently  prosecuted  this  action.  Under  these  circumstanco«  we 
think  that  the  conduct  of  the  plaintiff  in  accepting  the  money,  not  in 
advance,  Jjut  after  the  completion  of  the  geveral  nioutli*,  was  not 
a  waiver  of  his  right  to  prosecute  the  action.  Tlie  coveiinnt  was  of  a 
continuing  nature,  the  defendant  was  continuing  to  violate  it.  and 
the  plaintiff  was  contjiming  to  object  to  such  violation  and  <tii]tinu- 
ing  his  attempt  to  oiitai])  possession  of  the  premise.^.  Tlie  ti'iiapit 
having  Bucceede<l  in  retaining  possession  of  the  premises  during  the 
pendency  of  the  action,  plaintiff  was  entitled  to  compensation  there- 
for; and  after  the  benefit  had  been  received  liv  tlie  defendant  the 
plaintiff  might  reasonably  accept  sneli  compensation  to  which  he  was 
entitled  without  being  held  to  have  waived  the  right  of  action  which 
he  was  then  prosecuting," 

/.  Covettaiittt  to  Inetire,  pay  tajcex,  ot-  rent. 

It  lias  been  held  that  a  covenant  to  insUre  in  the  joint  names  of 
lessor  aiul  lessee  Is  a  continuing  one,  and  that  the  receipt  of  rent 
naives  only  past  breachea,  and  does  not  preclude  an  action  of  eject- 
ment for  future  breachea.  Doe  ex  dem.  Muston  v.  Gladwin  {1845) 
«  Q.  B.  953,  115  Eng,  Reprint,  359,  14  L.  J.  Q.  B.  N.  S.  18ft,  9  Jur. 
o08,  15  Eng.  Bui.  ('as.  790. 

In  Conger  v.  Dunjee  (1882)  90  X.  Y.  594,  it  was  held  that  receiv- 
ing rent,  accruing  after  a  breach  of  a  covenant  to  pay  taxes,  waive<l 
the  right  to  declare  a  forfeitnre  for  nonpayment  of  taxes,  waived 
time  of  receipt  of  the  rent,  but  that  it  did  not  waive  the  right  to  in- 
sist on  a  forfeiture  for  a  subsequent  noppayment  of  taxes,  the  cove- 
nant being  a  continuing  one.  The  court  said :  *'A  single  condition 
dispensed  with  is  dispensed  with  forever.  ReceiTing  rent  after  for- 
feiture waives  the  forfeiture  and  affirms  the  lease,  freed  from  the 
condition.  Thus,  where  the  condition  is  tluit  the  tenant  shall  not  as- 
sign the  lease,  and  he  does  assign  it,  and  the  landlord,  with  knowl- 
10  B.  R.  C. 
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cdfre  of  the  assiifiiinont,  nrrepts  the  rent,  lie  afflrnifl  the  lease  without 
ita  condition,  and  the  assignee  of  the  tenant  may  ai<sign.  Muiran  v. 
ilnnrat/  (1874)  56  X.  Y.  ;i:f7.  Sn.  with  the  condition  that  the 
tenant  shall  not  underlet,  and  he  does  underlet  a  jwrtion  of  the  prem- 
ises, and  the  landlord,  with  a  knowledge  of  this  fact,  receives  rent, 
lie  affirms  the  lease  with  the  condition  modified  to  the  extent  that 
the  tenant  haa  underlet  at  the  time  of  affirming  the  lease.  .  .  . 
But  it  ia  said  that  where  there  is  a  continuing  cause  of  forfeiture,  the 
landlord  will  not  be  precluded  from  taking  adTantage  of  it  hy  receiv- 
ing rent  after  the  breach  was  originally  committed.  So,  wliere  the 
forfeiture  waa  incurred  by  uaing  two  rooms  in  a  house  in  a  manner 
prohibited  by  the  lease,  such  user  was  held  to  be  a  continuing  breach 
and  that  the  landlord  might  recover  after  receiving  rent,  provided 
the  user  continued  after  such  receipt,  ,  .  .  And  where  there  was 
a  covenant  on  the  part  of  the  lessee  that  he  wonid  plant  a  certain 
number  of  ^pple  trees  upon  a  farm,  and  would  replace  those  that 
should  decay  or  get  destroyed,  so  as  always  to  keep  up  the  given 
number  during  the  term,  there  was  a  continuing  covenant,  and  if 
tlie  landlord  should  collect  rent  after  he  knew  there  was  a  breach 
lit  P\ich  a  covenant,  it  would  not  waive  the  forfeiture,  or  prevent  the 
landlord  from  re-entering,  if  subsequent  to  the  pament  of  such  rent 
there  should  still  be  a  failure  on  the  part  of  the  tenant  to  perform  his 
(■ngagenient.  .  .  .  M'c  think  the  phrase  'a  continuing  cause  of  for- 
feiture,' found  in  Bome  of  tlie  reported  cases,  is  not  strictly  accurate, 
and  is  misleading.  Irfaeos  may  contain  continuing  covenants  and 
<ontinuing  conditions ;  that  is  to  say,  covenants  and  conditions  which 
are  to  continue  tlirougiiout  the  term,  which,  being  violated  by  the 
lcs.see  at  any  time  during  the  term,  give  to  the  landlord  under  the  re- 
entry clause  ft  right  to  terminate  the  lease.  But  any  breach  of  the 
condition  or  covenant  creating  a  forfeiture  must  consist  of  some  spe- 
cific act  or  amission,  which  act  or  omission  is  the  cause  of  the  forfei- 
ture, and  continues  only  until  the  landlord  shall  elect  wlietber  to 
affirm  or  disaRirni  the  lease.  When  committed  by  the  lessee,  if  the 
lease  gives  the  landlord  the  right  to  re-enter  for  such  breach,  he  has  a 
right  of  election.  He  may  elect  to  tprminate  the  lease  beranse  of  the 
breach,  or  he  may  elect  to  affirm  it  notwithstanding  the  hrcacli.  If  he 
elects  to  terminate  it,  the  relation  of  landlord  and  tenant  ceases.  He' 
is  not  entitled  to  claim  or  demand  rent,  for  rent  flows  from  the  lease, 
and  there  is  no  lease.  If  he  elects  to  affirm,  the  affirniance  is  equiv- 
alcnt  to  a  new  lease  with  the  same  continuing  covenants  and  condi- 
tions. Ko  past  breach  can  be  used  upon  which  to  hinge  a  right  of  re- 
entry. Such  right  can  again  arise  only  in  case  of  a  new  and  posi- 
tive breach  of  the  covenants  or  conditions  of  tlie  lease  occurring  sub- 
sequent to  its  affirmance.  In  tliq  case  where  the  forfeiture  was  in- 
curre<l  bv  using  two  rooms  in  a  house  in  a  manner  prohibited  by  the 
10  D.  K.  C. 
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leaee,  the  laiiiHonl,  haTing  accepted  rent  aJid  afterward  bringing  an 
option  for  a  brearh,  would  be  estopped  from  proving  the  default  of  the 
tenant  prior  to  the  acceptance  of  the  rent,  and  would  be  compelled  to 
relj  exchifiively  upon  the  evidence  of  acts  conetituting  a  breach  oc- 
ourruig  subsequent  to  the  acceptance  of  such  rent.  And  so  in  the 
case  of  the  agreement  on  the  part  of  the  lessee  to  jilant  and  keep  upon 
the  farm  a  given  number  of  apple  trees  during  the  term,  the  court 
eays :  The  lessee  was  bound  during  the  continuance  of  his  term  to 
preserve  the  number  of  apple  trees,  and  the  lepsor  is  at  liberty  at  any 
time  to  enforce  forfeiture  when  a  default  exists  or  accrues  after  the 
payment  of  rent.  The  acceptance  of  rent  waives  all  forfcittirefl  up  to 
that  time.  The  lessor  cannot  show  any  default  of  the  leasee  previous 
to  the  payment  of  rent.'  So,  in  the  case  of  a  breach  of  a  c()V('nant 
to  repair,  acceptance  of'  rent  estops  the  landlord  from  .ehowing  a  fail- 
ure to  repair  prior  to  such  acceptance.  But  tlie  covenant  in  the  lease 
o^wrates  from  the  day  of  its  renewal,  and  the  landlord  is  at  liberty 
to  show  that  since  such  renewal  there  has  been  a  failure  to  perform 
the  covenant.  In  none  of  these  cases  is  it  strictly  accurate  to  say  tliat 
there  is  a  'continuing  cause  of  forfeiture.'  The  covenants  continue, 
but  the  particular  breach  which  is  the  cause  of  forfeituie  does  not. 
Applying  this  principle  to  the  covenant  in  question,  it  is  apparent 
that  the  acceptance  of  the  rent,  with  knowledge  of  the  nonpayment  of 
the  faxes,  waived  the  forfeiture  and  aftimied  the  lease.  The  plaintiffs 
ilid  not  thereby  release  their  claim  against  the  lessee  for  the  taxes^;  he 
ia  still  liable  in  an  action  upon  his  covenant  to  pay;  hut  they  did 
waive  their  right  to  re-enter  for  such  nonpayment,  and  as  to  such 
breach  the  lease  stands  as  it  would  have  stood  had  it  contained  a  cove- 
nant to  pay  without  the  right  to  re-enter  for  nonpayment.  The  cove- 
nant to  pay  taxes  operates  only  from  the  atfirinance  of  the  lease. 
Reading  the  lease  as  from  the  date  of  its  affirmance  by  the  acceptanc<' 
of  rent,  the  covenant  of  the  lessee  is  that  he  'will  pay  and  discharge 
all  the  taxes,  etc.,  which  shall  or  may  at  any  time  or  times  within 
said  tenns  be  ]ai<l  upon  the  premises.'  There  is  no  covenant  to  pay 
back  taxes  or  back  assessments," 

fn  Johnson  v.  Seaborff  (1913)  69  Or.  27,  137  Pac.  191.  where  a 
lease  provided  for  a  forfeiture  in  case  the  annual  rent  was  not  paid 
within  thirty  days  after  it  became  due,  it  was  held  that  the  a<;cept- 
anc-e  of  rent  for  one  year  after  maturity  was  a  waiver  of  a  default  for 
that  year,  but  not  for  the  next  vear,  , 

laPendifl  v.  Union  Min.  Co.  (1887)  64  Mich.  172,  31  N.  W.  100, 
it  was  held  that  the  mere  payment  of  rent,  or  royalties,  after  cause 
for  forfeiture  for  nonpayment,  would  not,  unless  fully  paid,  waive 
the'  forfeiture,  as  it  would  be  a  continuing  cause  of  breach. 
10  B.  R.  C.  . 
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g.  CoKettantt  agntnat  aubietting  or  asMgntng. 

It  has  been  held  tliat  although  a  laDcllord  who,  with  knowledge  of 
tlie  breaiih,  accepts  rent  accruing  after  a  subletting  in  violation  of  a 
oonrtition  of  the  lease,  waivcH  the  right  to  declare  a  forfeiture  on  ac- 
count of  that  particular  aublettiug,  yet,  as  the  condition  is  a  continu- 
ing one,  a  new  subletting  will  constitute  a  ground  for  forfeiture. 
t^earer  v.  Cobum  (1852)  10  Cush.  32i;ZotaIw  v.  C'anneUos  (1917) 
138  Minn.  179,  L.R.A.1918A.  1066,  164  N.  W.  80?;  farr  v.  Kenyan 
(1898)  20^.1.316,30  MLZil;  Ireland  v.Kichols  (1871)  46  X.  T. 
il3;McKildoe  v.  Darracoil  (1856)  13  Ciratt.  278;  Doe  ex  dem.  Bos- 
cawen  v.  BHas  (1813)  4  Taunt.  735,  28  Eng.  Reprint,  519. 

It  has  been  held  that  the  condition  in  a  lease  not  to  assign  is  not  a 
continuing  one,  and  that  the  lessor,  by  accepting  rent  accruing  after 
a  breach,  and  with  knowledge  thereof,  cannot  avoid  it  fora  subse- 
quent assignment.    Murray  v.  Harway  (1874)  56  N.  T.  337. 

h.  Covenant  to  give  eeciiritif. 

The  acceptance  of  rent  after  giving  notice  to  terminate  the  ten- 
ancy hecauiip  of  the  lessee's  failure  to  perform  hiti  covenant  to  give 
pocurity  will  preclude  the  lessor  from  ninintaining  an  action  of  un- 
lawful detainer  based  upon  such  notice,  even  though  the  covenant  be 
a  continuing  covenant,  and  its  breach  a  continuing  broach;  but  he 
must  first  renew  his  election  to  treat  the  lease  as  forfeited  by  giving 
a  new  noti<«.  Jones  v.  Delia  Maria  (1930)  —  Cal.  App.  — ,  191 
Pac.  943. 

III.  Waiver  of  n»tlre  to  quit. 

It  is  generally  held  that  an  acceptance  of  rent,  accruing  after  a 
notice  to  ijuit  for  breach  of  a  covenant  or  condition,  ie  a  waiver  of 
thcnotice.  Speer  \,  Smoot  (1908)  156  Ala.  456,  47  So.  256;  S/rom- 
bent  V.  Wexlern  Teleph.  Cortstr.  Co.  (1899)  86  III.  App.  270;  Collwn 
V.  Ctinly  {18.in)  6  C'u.sh.  4\fi;Pappas  v.  Stark  (1913)  123  Minn.  81. 
142  N'.  W.  1016:  PrinJIe  y.  Anderson  (1838)  19  Wend,  390:  (looil- 
right  ex  dem.  Charier  v.  Oorduent  (1793)  6  T,  R.  319,  lOj  Eng. 
Reprint,  520,  3  Revised  Bep,  161. 

And  in  Lehmatin  v.  Chicago  (1917)  203  111.  App.  414,  it  was  held 
that  a  notice  given  a  tenant  to  quit  the  premises  at  tJie  expiration  of 
his  lease,  according  to  its  terms,  was  waived  by  the  landlord  demand- 
ing ami  receiving  rent  after  such  expiration  of  the  lease. 

And  in  Mayo  v.  Clafiin  (1919)  93  Vt.  76,  106  Atl.  053,  where  n 
lessor  nn(jualifiedly  acceptal  rent  from  March  loth  to  April  15th,  it 
was  held  that  the  tenancy  was  unequivocally  rocognixetl  as  cxiiting  at 
the  latter  date,  and  that  there  was  a  waiver  of  notice  to  terminate  the 
fcnancv  on  March  15th. 
10  B.  R.  C. 
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And  in  Btjrne  v.  Morrisim  (1905)  25  App,  D.  C.  72,  it  was  held 
that  the  receipt,  after  notice  to  quit,  of  rent  for  a,  new  term,  or  a  part 
thereof,  amounted  to  a  waiver  of  the  right  to  demand  posscsKioii  nn- 
der  that  notice,  but  that  receipt  of  rent  for  the  current  month  pend- 
ing the  notice  to  quit  did  not  waive  the  right  to  demand  possession. 

And  in  Blgthe  v.  Dennett  (1853)  13  C.  B.  178,  138  Eng.  Reprint, 
llCo,  22  L.  J.  C.  P.  :N'.  S.  79,  it  was  held  that  the  payment  and  ac- 
ceptance of  rent  accruing  subsequently  to  the  expiration  of  notice  to 
quit  was  a  waiver  of-tho  notice  and  created  a  new  contract,  but  that 
the  payment  and  acceptance  of  rent  for  the  occupation  of  the  prera- 
isea  prior  to  tliat  time  did  not  necessarily  have  that  effect. 

The  acceptance  of  rent  in  advance  operates  aa  a  waiver  of  a  notice 
previously  given  to  terminate  the  tenancy.  Rosenberg  v.  Taft 
(1920)  —  Vt.  — ,  111  Atl.  583. 

The  acceptance,  after  notice  given  to  terminate  a  tenancy,  of  rent 
accruing  prior  to  the  time  fixed  for  its  termination,  is  not  a  waiver 
of  snch  notice.  Eddins  v.  Galloway  Goal  Co.  (1931)  205  Ala.  361, 
87  So.  557;  Norr'ts  V.  Mm-rUl  (1861)  43  N.  H.  313;  Ginshurg  T. 
LeU  (1921)  187  N.  Y.  Sapp.  450;  Thompson,  v.  AHnp  (1921)  — 
Va.  — ,  108  S.  E.  850. 

The  acceptance  of  rent  "without  prejudice"  for  a  part  of  the 
period  during  wliich  the  tenant  has  held  over  after  the  date  on  which 
he  was  given  notice  to  quit  does  not  operate  as  a  continuance  of  the 
■  tenancy.    Snnkeitberg  v.  Jespersen  (1923)  191  N.  Y.  Supp.  689. 

In  J)oc  ex  dem.  Ckeny  v.  Batlen  (1775)  Cowp.  pt.  1,  p.  2+3,  98 
Eng.  Reprint,  1066,  9  East,  314,  note,  103  Eng.  Reprint,  593,  note. 
?  Revised  Rep.  570,  note,  the  acceptance  of  rent  accrued  after  time 
for  quitting,  according  to  a  notice  given  by  the  lessor,  was  lield  not 
per  se  a  waiver  of  the  notice,  but  the  question  of  waiver  was  held 
one  of  intetition,  and  for  the  jury. 

In  Maxwell  v.  Brayshaw  (1919)  49  App.  D.  C.  57,  358  Fed.  957,  it 
was  held  that  the  acceptance  of  one  month's  rent,  pending  the  nm- 
ning  of  a  notice  to  quit,  did  not  operate  as  a  waiver  of  the  plaintiff's 
right  to  demand  possession  under  the  notice. 

And  in  Bv  f^choelk-opf  (1907)  54  Misc.  31,  105  N.  Y.  Supp.  477, 
it  was  held  that  notice  to  vacate  was  not  waived  where  the  lessor  re- 
ceived rent  up  to  the  date  on  which,  by  the  notice,  the  term  was  to 
expire. 

And  there  was  held  to  be  no  waiver  of  notice  to  quit  for  hreach  of 
a  covenant  to  erect  and  complete  a  new  building  by  a  certain  time, 
where  the  lessee  was  entitletl  to  four  months'  notice,  and  rent  was 
received  after  the  notice  was  given,  covering  only  a  portion  of  the 
time  to  the  date  on  which  the  four  months'  notice  ex'pired.  LindeH 
T.  Associates  BeoUy  Co.  (1906)  77  C.  C.  A.  56,  146  Fed.  630. 

And  there  was  held  to  be  no  waiver  of  notice  to  terminate  a  lease 
to  B.  Mi.  £.  ,     ,.     ,. 
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in  accordance  with  its  provieiona  in  ease  of  fire,  where  the  lee^r 
commenced  an  action  in  unlawfnt  detainer  and  subsequently'  entered 
into  a  settlement  with  the  lessee,  and  received  rent  computed  to  the 
time  of  settlement.  Kahn  v.  American  Jtis.  Co.  (1017)  137  Minn. 
16,  102  X.  W.  685. 

It  has  been  held  that  tlic  receipt  of  rent  after  an  action  of  (■ject- 
ment  has  been  bepun  and  notice  to  quit  given  does  not  waive  the  no- 
tice. Laxfon  V.  Uoseiiberg  (1886)  11  Ont.  Rep.  199;  Hoe  ej:  (tern. 
Ask  V.  Calvert  (1910)  3  C'ampb.  387,  11  Revi8e<l  Kep.  74.i. 

And  in  Den  ex  dein.  Htedmati,  v.  Mcintosh  (1845)  27  N.  C.  -(5 
lied.  L.)  571,  it  wan  held  that  there  was  no  waiver  of  a  notice  to  (juit, 
or  an  ackuowledgniout  of  tenancy,  where  it  appeared  that  the  lessor 
brought  a  suit  of  ejectment,  and  sulwequently  sued  out  warrants  to 
recoi'Cr  for  the  nse  and  occupation  of  the  premises,  and  money  was 
received  after  the  lessee  had  left  tlie  premises  for  damages  for  nse  and 
occupation. 

In  Xew  Rkcr  Co.  v.  Crumpion  [1917]  1  K.  B.  762.  86  L.  J.  IC  B. 
X.  S.  614,  lie  L.  T.  N.  S.  569,  although  a  statute, reqnireii  notice  to 
be  served  on  the  les.see  as  a  condition  precedent  to  the  enforeeineiit  of 
a  forfeiture  by  action,  where  the  lessor,  after  a  breadi  by  failing, to 
repair,  and  after  notice  to  enforw.  a  forfeiture,  received  rent  subse- 
quently accruing,  it  was  held  that  an  action  to  enforce  the  forfeiture 
could  be  maintained  without  giving  a  new  notice,  notwithslanding 
that  the  tenant  iiad  meanwhile  done  a  few  items  o(  the  repairs. 

The  court  in  Davies  v.  Briitfow  (1920)  3  K.  R.  428,  and  Olivier  v, 
Hersh  (1921)  38  Times  L.  It.  137,  refused  to  follow  the  decision  in 
the  re])orted  case  (Hartkll  v.  Blacklkr,  ante,  478),  whidi  is  set 
out  under  IV.  infra,  and  held  that  there  wias  no  waiver  of  notice  to 
quit,  or  renewal  of  the  tenancy  on  the  old  terms,  by  reason  of  the 
acceptance  of  rent  after  the  expiry  of  notice  fiom  a  tenant  of  a  house 
to  which  the  Increase  of  Bent  Act  applied,  as  under  the  circum- 
stances the  tenant  was  bound  to  |>ay  the  rent,  au<1  the  landlord  had 
no  choice  but  to  accept  it. 

-The  acceptance  of  rent  from  a  tenant  holding  over  after  expiration 
of  his  iease,  by  a  landlord  who  has  demanded  surrender  of  possession 
at  the  expiration  of  an  eight-day  period,  for  such  period,  does  not, 
as  a  matter  of  law,  establish  an  implied  renewal  of  the  pre-existing 
rental  contract,  imder  which  rent  wa.«  payable  in  monthly  instal- 
ments, but  merely  authorizes  the  inference  that  a  rental  contract 
was  made  for  a  definite  period  of  eight  days  onlv.  Arringlon  v. 
Turner  (1922)  —  Ga.  App.  — ,  110  S.  E.  747. 

IV.  Effect  of  intention,    or  attempt   to  qtiaUfy  aoc«p(«tice. 

It  is  generally  held  that  a  landlord  cannot  prevent  a  waiver  re- 
Milting  from  his  acceptance  of  rent  by  showing  that  he  did  not  p- 
10  B.  R.  C. 
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tend  the  acceptance  to  waive  his  rights.  Dahm  v.  Barlow  (1890)  93 
Ala.  120,  9  So.  51)8;  Gulf.  C.  &  S.  F.  R.  Co.  v.  Sellegnst  (1891)  79 
Tex.  257,  15  8.  W.  238;  Croft  v.  Lumley  (1858)  6  H.  L.  Caa.  673. 
10  Enft.  Reprint,  1459,  27  L^J,  Q.  B.  N.  S.  321,  4  Jnr.  N.  S.  903,  6 
Week.  Eep.  533,  affirming  (1855)  5  El.  &  Bl.  679,  119  Eng.  Reprint, 
834,  25  L.  J.  0.  B.  N.  S.  233,  2  Jur.  N.  S.  275,  4  Week.  Rep.  375; 
Davenport  v.  Qvfen  (1877)  L.  R.  3  App.  CsH.  115,  47  L.  J.  P.  C.  N. 
a.  8,  37  L.  T.  N.  S.  727;  Strong  v.  SiHnger  (1889)  61  L.  T.  N.  S. 
470;  Kartell  y.  Blackleb  (reported  herewith)  ante,  478. 

It  will  be  observed  that  in  the  reported  caae  (Haftell  v.  Black- 
i.HB,  ante,  478),  although  the  lessor  stated  that  the  money  was  not 
retained  as  rent,  its  acceptance  was  held  a  waiver  of  notice  and  a 
recognition  of  the  continuance  of  the  tenancy.  In  connection  with 
this  decision,  see  Davit  v.  Bristow,  set  out  supra,  III.,  where  the  court 
refuses  to  follow  the  Hart  ell  Case. 

In  Croft  V.  Lumley  (1858)  6  H.  L.  Gas.  672,  10  Eng.  Reprint, 
1459,  27  h.  J.  Q.  B.  N.  8.  331,  4  Jur.  N.  S.  903,  6  Week.  Rep.  523. 
relied  on  in  the  preceding  case,  nhere  the  le^or  stated  that  he  would 
not  accept  money  tendered,  after  a  breach  by  encumbering,  as  rent, 
but  would  accept  it  as  compensation  for  the  use  since  the  breach,  it 
was  held  that  the  leSsee  had  the  right  to  determine  the  «ay  iu  which 
the  money  should  be  applied,  anil  that  the  acceptance  amounteil  to  a 
waiver,  although  the  lessor  stated  to  the  last  that  it  was  not  accepted 
ns  rent.  » 

And  in  DavenpoH  v.  Queen  (1877)  L.  R.  3  App.  Cas.  115.  47  L.  J. 
P.  C.  N.  8.  8,  37  L.  T.  N.  S.  727,  Uiere  was  held  a  waiver  of  a  breath 
of  a  covenant  in  a  lease  of  Crown  lands  to  cultivate  and  improve  the 
land,  where,  with  knowledge  of  a  breach,  reut  for  several  8uccecdin<r 
years  was  received,  although  notice  was  given  tliat  it  was  received  by 
the  government  conditionally,  and  without  prejudice  to  its  rights. 

And  in  h'trong  v.  Stringer  (1889)  61  L.  T.  N.  S.  470,  it  was 
held  that  a  lessor  could  not,  where  he  receive*  rent,  stipulate  that  it 
was  received  without  prejudice  to  any  breaches  of  covenants  as  to 
certain  buildings,  but  that  such  breaches  were  waived  by  the  receipt 
of  the  rent. 

In  (Mf.  C.  &  S.  F.  R.  Co.  v.  Settegaet  (1891)  79  Tex.  257,  15  S. 
W.  228,  where  the  lessors  received  rent  accruing  after  an  alleged  cau^ 
for  forfeiture  because  of  an  assignment,  it  was  held  that  there  was  a 
waiver  of  the  cause  for  forfeiture,  although  it  was  stipulated  that  the 
(icceptAnce  of  the  rent  was  not  a  consent  to  the  transfer.  The  court 
eaid :  "The  appellees  seem  to  have  procee<led,  in  part  at  least,  upon 
the  theory  that  the  lease  was  forfeited,  and  this  construction  of  the 
statute  is  the  most  favorable  for  them.  It  ia  hardly  necesearj-  to  de- 
tnnune  thq  question,  for,  in  so  far  as  this  ease  is  concerned,  that  con- 
etrnction  may  be  conceded  to  be  correct.  A  forfeiture  may  be  waived 
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nnil,  in  our  opinion,  if  there  was  a  forfeiture  of  the  lease  by  reaBon  of 
the  assignment,  or  of  the  construction  by  the  Santa  Fe  Company  of 
its  road  over  the  demised  premises,  it  has  been  waived  by  the  receipt 
by  tlie  lessors  of  the  rent  which  was  paid  in  January,  1884,  it  is 
well  settled  that  an  act  of  forfeitiire  is  waived  by  receiving  rent  which 
afterwards  accrues,  provided  the  landlord  ha\e  notice  of  the  act  of 
forfeiture  at  the  time  of  the  payment.  It  will  not  do  for  appellees  to 
say  that  they  declined  to  receive  the  payment  for  fear  that  they  wonld 
thereby  waive  their  rights  against  their  lessors,  and  that  they  were 
told  by  the  party  making  the  tender  that  their  rights  would  not  he 
waived.    It  is  a  case  in  which  actions  arc  more  effective  than  words." 

And  in  Dahm  v.  Barloo)  (1890)  93  Ala.  120,  9  So.  598,  it  was  held 
tliat  a  landlord  who  had  accepted  rent  aecniing  after  a  cause  for  for- 
feiture could  not  explain  his  intention  in  accepting  it  and  thereby 
prevent  a  waiver. 

It  has  been  held,  however,  that  the  acceptance  of  rent  already  ac- 
crued, accompanied  by  an  express  agreement  that  the  breach  of  a 
covenant  against  the  unlawful  use  of  the  premises  was  not  thereby 
waived,  did  not  preclude  the  lessor  from  entering  for  such  breach. 
Miller  V.  Prescott  (1895)  163  Mass.  12,  47  Am.  St.  Rep.  434,  39  N. 
E.  409. 

And  no  inference  of  an  intention  on  the  part  of  the  lessor  to  waive 
his  right  to  forfeit  the  lease  because  of  the  lessee's  failure  to  pay  the 
rent  promptly  c»n  be  inferre<l  from  an  acceptance  of  sueli  rent, 
where  such  acceptance  is  accompanied  by  a  declaration  of  a  contrary 
intention,  with  due  notification  to  the  lessee.  Del  Toro  v.  Juncos 
Central  Co.  (1921;  C.  C.  A.)^276  Fed.  8!I4. 

And  in  Holman  v.  Knox  (1911)  25  Ont.  L.  Hep.  588,  3  D.  L.  R. 
807,  it  was  held  that  the  receipt  of  rent  after  knowledge  of  cause  for 
forfeiture  by  reawon  of  making  an  opening  in  a  party  wall  did  not 
wai^'e  the  cause  for  forfeiture  where  it  was  accepted  witliout  preju- 
ilii-e  to  the  lessor's  ri^its. 

And  it  has  been  held  that  a  receipt  of  rent  due,  after  notice  to  quit 
has  Iwen  given,  is  not  a  waiver  of  the  notice,  or  right  to  terminate 
the  lease,  where  the  landlortl  at  the  time  gives  notice  that  he  resen-es 
his  claim  to  possession  under  his  notice  to  quit  for  nonpavment  of 
rent.    A't»»6n?(  v.  .ffo»/nH-i  (1856)  6  Grav,  224. 

In  Ch-nton  P.  Brown  Co.  v.  O'Connor  (liMS)  —  Tex.  Civ.  App. 
-— ,  lh\  S.  W.  339,  it  was  held  that  if  an  owner  receives  rent  arising 
from  the  use  of  the  roof  by  a  lessee,  this  might  operate  as  a  waiver  of 
the  right  to  forfeiture  by  reason  of  the  lessee's  renting  the  roof,  but 
it  was  held  that  the  receipt  of  rent  for  storerooms  only  was  not  a 
waiver  of  the  right  to  forfeiture  for  unlawful  use,  the  payment  hav- 
ing been  accompanie<l  with  a  protest  that  the  roof  was  being  unlaw- 
fullv  used. 
10  B.  B.  O. 
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And  it  h»8  been  held  that  the  acceptan<^  on  the  15th  of  the  month 
of  monev  due  on  a  rent  note  pajable  on  the  first  of  the  month  will 
not  preclude  the  maintenance  of  an  action  for  possession  on  account 
of  a  failure  to  conduct  a  certain  business  on  tlie  premises,  and  other 
breaches,  where  it  was  expressly  agreed  at  the  time  of  payment  that 
it  should  not  interfere  with  the  right  to  bring  an  aition  for  posses- 
sion. Barrasso  v.  Tennessee  Breiting  Co.  (1911)  1  Tenn.  C.  C.  A. 
B62. 

In  Cochran  7.  PkUad^phia  Morlg.  tt  T.  Go.  (1903)  70  Neb.  100, 
96  N.  W,  1051,  where  a  lesB«e  who  was  in  arrears  for  twelve  months' 
rent  mailed  a  check  to  the  lessor  suiflcieot  to  cover  only  a  mouth's 
rent,  accompanied  by  no  letter  of  explanation,  but  marked  on  the 
back  of  the  check  to  cover  rent  to  a  stated  future  date,  whidi  did  not 
correspond  with  the  date  of  the  tenancy,  it  was  held  that  there  was 
no  waiver  of  the  breach  by  reason  of  the  lessor's  cashing  such  check 
and  applj'inf!  it  to  the  rent  in  arrears,  since  he  could  not  be  pre^unied 
to  know  from  the  notati<m  on  the  check  the  limitation  which  the 
lessee  contemplated. 

In  connection  with  this  subject,  see  Granite  Bhhj.  Corp.  v.  Greene, 
under  I.  c  J.  T.  W. 
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and 

JOJCES  and  Another,  Eenpondents. 
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AJbo  Reported  in  85  L.  J.  K,  B.  N.  S.  JHW,  115  L.  T.  N.  S.  43!,  32  Times  L. 

R.  706,  «1  Sol.  Jo.  8. 

Slunder ~- Caiiee  of  action  — IVorda  Imputing  moral  mlsmitdwrt — 
Srhoolmaatft  —  AbKenre  of  itprrlal  damage— Wordn  not  spolien  of 
plaintiff  in  relation  to  hl»  cttlllng.  ^ 

An  action  of  Blunder  will  not  lie  for  words  imputing  aJulterj-  to  a 
soboulniuhter,  in  Die  abaeiu'e  of  proof  of  BpecJul  ilanago.  uiiIodi  tlie 
wotiIb  are  spoken  of  bim  tu^irliing  or  in  the  vny  of  his  calling. 

.1yr«  V.  Crem  (1R34)  2  Ad.  t  El.  2,  111  Kng.  Reprint,  1,  4  Nev.  1: 
M.  220,  4  L.  J.  K.  B.  N.  8.  35.  applied. 

Dielum  of  Bayley,  B.,  in  lumby  v.  Altday  (1831)  1  Crorap,  k  J.  301, 
305,  14fi  Enfr.  Reprint,  1434,  1  Tyrw,  217,  9  L.  J.  Exch.  82,  explained. 

Derision  of  the  Court  of  Appeal  [1916]  1  K.  B.  351,  atHrnied. 
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Preient:  Viscount  Ekldano,  Lord  Sumner,  Lord  PArnoof,  ud  horfi 
Wrenbury. 

Appeal  'from  an  order  of  the  Court  of  Appeal  setting  aside  a 
verdict  and  judgment  in  favor  of  the  plaintiff  in  an  action  of 
slander  tried  before  Lush,  J.,  and  a  common  jury,  and  ordering 
judgment  to  be  entered  for  the  defendants. 

The  plaintiff  (the  appellant)  was  a  ccrtJEcated  teacher  and 
was  headmaster  of  the  Llidiardau  Council  School,  Rhoshirwaen, 
Pwllheli,  in-  the  county  of  Carnarvon.  The  stander  complained 
of  was  that  one  day  in  May,  1914,  the  female  defendant,  who  was 
the  wife  of  the  male  defendant  (they  being  the  respondents), 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff  in  relation  to  his  profession  as  certificated  teacher 
and  in  relation  to  his  <^ce  as  headmaster  of  the  said  school  words 
imputing  that  the  plaintiff  Imd  been  guilty  of  adultery  with  one 
Mrs.  Koberts,  a  marrietl  woman,  who  was  employed  hy  the  cleans 
er  of  the  school. 

The  (Icfendnuts  hv  their  doffiiso  said  that  the  alleged  words, 
!f-s|iokon  (which  was  denied),  did  not  relate  to  the  plaintiff  in 
his  profession  as  certificated  teacher,  nor  to  him  in  his  office  as 
hcadmastPr,  and  that  such  words  were  not  actionable  without 
proof  of  special  damage,  and  none  was  alleged. 

[482]  The  action  was  tried  at  the  Carnarvon  Assizes.  At  the 
trial  Elizabeth  .Tone.=i,^one  of  the  persons  to  whom  the  words  com- 
plained of  wore  spoken,  was  called  as  a  witness,  and  in  cross- 
examination  slu;  stated  that  the  words  were  not  spoken  at  all  in 
reference  to  the  plaintiff  as  schoolmaster.  Before  the  plaintifTM 
case  was  closed  liis  counsel  proposed  to  call  the  secretary  to  the 
education  committee  which  bad  control  of  the  elementary  schools 
in  Oarnarvonnhii-p  to  prove  that  the  slander  in  question  would 
tend  to  lose  the  plaintiff  his  employment.  Lush,  .T.,  asked  if  that 
was  not  obvious,  and  thereupon  counsel  for  the  defendants  made 
the  .idiiiij-sinn  that  the  phiintiff  would  suffer  to  the  same  extent 
and  no  more  than  a  man  followinp;  any  other  occupation,  and  that 
a  mun  who  was  a  sdioohnaster  wonhl  probably  W  disnii.'isii:!  from 
his  employment  if  he  were  leading  an  immoral  life,  just  as  n  man 
followingany  other  ocenpatiou  would  he.  The  exact  language  of- 
this  admi.ssion  will  he  foihid  in  the  judgment  of  T»rd  Sumner. 
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The  defendaota  aJdnced  no  evidence. 

The  qaeationB  left  b^  the  learned  judge  to  the  jury,  wifli  their 
answers  thereto,  were  as  follows ; — 

(1)  Were  words  spokeu  hy  the  defendants  of  the  plaintiff  im- 
puting moral  misconduct  between  plaintiff  and  Mrs.  £llen  Bob- 
erts  ? — Yea. 

(2)  Were  they  spoken  of  him  in  the  way  of  his  calling,  t.  e.,  in 
such  a  way  as  to  imperil  the  retention  of  his  office  ? — Yes, 

(3)  Did  they  impute  that  he  was  unfit  to  hold  his  office? — ■ 
Yes. 

And  the  jury  fixed  the  damages  at  10^. 

The  learned  judge  adjourned  the  case  for  further  argument  in 
London,  and  in  the  course  of  that  argument  counsel  for  the  de- 
fendants again  admitted  that  the  county  coimcil  would  naturally 
not  allow  a  master  who  was  carrying  on  an  immoral  intercourse 
to  stop  in  the  school  and  teach  children,  but  stated  that  this  ad- 
mission would  be  equally  true  of  any  other  person  occupying  a 
public  position.  After  hearing  arguments  on  tlie  law,  Lush,  J., 
entered  judgment  for  the  plaintiff  in  accordance  with  the  verdict 
of  the  jury. 

The  Court  of  Appeal  (Swinfen  Eady,  1,J.,  Warrington,  L,J,, 
and  liray,  J.)  set  aside  this  judgment  on  the  ground  that  words 
imputing  adultery  or  immoral  conduct,  even  when  spoken  of  a 
man  holding  an  office  or  carrying  ou  a  profession  or  business,  were 
not  actionable  without  si^ccial  damage  unless  the  words  related  to 
his  conduct  in  [483]  the  office,  profession,  or  business,  or  the  im- 
putation was  connected  with  his  professional  duties,  except  in  the 
case  of  a  clergyman  holding  clerical  preferment  or  employment, 
and  that  the  imputation  upon  the  ptaiutiif  was  not  connected  with 
bis  occupation  or  employment. 

Sir  Robert  Finlay,  K.C.,  and  Mortimer  Montgomery, 
K.C.  (with  them  T.  E.  Morris  and  Arthur  A.  Thomas),  fw 
the  appellant.  The  jury  have  found  that  the^lander  was  spokea 
of  the  appellant  in  the  way  of  his  calling,  and  if  there  is  any  evi- 
dence fit  to  go  to  the  jury,  that  is  a  question  for  them  to  decide. 
The  cases  in  which  an  action  for  slander  will  lie  without  proof  erf 
special  damage  fall  into  three  categories:  (1)  Where  the  words 
impute  to  the  plaintiff  a  criminal  offense;  (2)  where  they  impute 
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to  liini  that  he  is  suffering  from  a  contagious  disease  such  as 
would  exclude  him  from  society ;  (3)  where  the  words  are  spoken 
of  the  plaintiff  in  the  way  of  his  calling  oi*  oiRee  or  tend  to  dam- 
age him  in  his  calling  or  office.  The  true  principle  is  that  laid 
down  by  Bayle;',  B.,  in  delivering  the  jiulgmcnt  of  the  Court  of 
Exchequer  in  Lumhy  v.  AUdinj  (1831)  1  Cromp.  &  J.  301,  30;i, 
148  Eng.  Reprint,  1434,  1  Tyrw.  2lV,  9  L!  J.  Exch.  C2,  namely, 
that  the  words  must  impute  the  want  of  some  general  requisite, 
.such  as  honesty,  capacity,  fidelity,  etc.,  or  must  connect  the  im- 
putation with  the  plaintifTdoffice,  trade,  or  business.  The  wortb 
must  impute  to  the  plaintiff  some  special  unfitness  in  relation  to 
his  calling,  or  the  want  of  some  geuural  q\iality  which  must  ucccs- 
siirily  affect  him  in  his  eaUing.  In  the  case  of  a  schoolmaster  a 
charge  that  he  is  carrying  on  an  immoral  intercourse  with  a  mar- 
ried woman,  if  substantiated,  must  necessarily  affect  him  in  his 
calling.  Apart  from  the  Slander  of  Women  Act  1801,  to  say  that 
ji  young  woman  was  unchaste  was  not  actionable  in  the  aVwence  of 
j-pocial  damage,  hut  the  contrary  has  been  held  in  the  ease  of  if 
governess  or  domestic  servant.  Quinn  v.  iVilson  (18.10)  13  Ir. 
J..  Rep.  381;  Connors  v.  Jvslk-e  (18Ji2)  13  Ir.  0.  L.  Rep.  451; 
and  see  Eumsey  v.  IVetb  (1842)  11-L.  J.  C.  P.  N.  S.  U'.),  Car. 
k  M.  104.  The  profeasion  of  a  schoolmaster  involves  training  his 
l^upils  in  sound  moral  principle  as  much  as  in  reading  and  writ- 
ing, and  if  an  imputation  of  adultery  is  made  against  him,  that  is 
an  imi)utation  in  the  way  of  his  profession,  because  it  imputes 
[484]  to  him  a.want  of  morality,  without  which  no  man  ought  t» 
be  intrusted  with  the  office  of  a  schoolmaster.  It  is  an  imputa- 
tion of  tlio  want  of  a  general  requisite  for  the  office  of  a  school- 
master. It  is  not  necessary  that  the  words  sTiould  be  said  of  him 
in  his  profession  or  business;  it  is  enough  that  the  words  are 
such  as  are  calculated  to  damage  him  in  his  profession  or  fansincse. 
The  putting  forward  of  any  charge  which  if  established  would 
justify  the  plaiutilPs  dismissal  from  his  office  is  actionable  with- 
out special  damage.  The  law  was  correctly  applied  by  Lush,  jiT. 
Besi  V.  LoH  (1637)  1  Eolle,  Abr.  59  (case  6),  shows  that  the 
words  need  not  be  spoken  of  the  plaintiff  in  the  way  of  his  profes- 
sion if  they  would  disgrace  him  in  his  profession.  The  common 
law  on  this  matter  is  to  some  extent  inadequate  and  incoDsistent, 
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T)ut  it  is  not  so  wholly  unreasonable  as  it  would  be  if  tbc  view  of 
the  Court  of  Appeal  were  upheld.  Ayre  v.  Craven  (1834)  2  Ad. 
&  El.  2,  111  Eng.  Reprint,  1,  4  Ncv.  &  M.  220,  4  L.  J.  K.  B.  N. 
S.  35,  where  a  verbal  charge  of  criminal  conversation  against  a 
medical  man  was  held  not  actionable  yer  ae,  really  proceeded  upon 
a  point  of  pleading,  but  so  far  aa  it  went  \ipon  any  general  prin- 
ciple it  was  wrongly  decided.  It  is  doubted  by  Aldcrson,  B.,  in 
Qallwey  v.  Marshall  (1853)  9  Exch.  294,  156  Eng.  Reprint, 
120,  2  C.  L.  R.  399,  23  1.  J.  Exch.  N.  S.  78,  2  Week.  Rep.  106, 
and  by  Parke,  B.,  in  Jones  v.  Littler  (1841)  7  Mces.  &  W.  423, 
151  Eng.  Reprint,  831,  10  L.  J.  Excli.  N.  S.  171,  though  it  was 
followed  in  James  v.  Brook  (1846)  9  Q.  B.  7,  115  Eng.  Reprint, 
1178,  16  L.  J.  Q.  B.  N.  S.  17,  10  Jur.  541;  Parrat  v.  Carpenter 
(1597)  Cro.  Eliz.  pt.  2,  p.  502,  78  Eng.  Reprint,  752,  where  a 
verbal  charge  of  adultery  against  a  beneficed  clergyman  was 
held  not  actionable  per  se,  ia  overruled  by  Dod  v.  Rohixson 
(1647)  Aleyn,  63,  82  Eng.  Reprint,  917,  as  is  stated  by  Parke, 
B.,  and  Pollock,  C.  B.,  in  Oallweij  v,  Marshall,  supra,  and  is  no 
louger  law.  In  M'harion.  v.  Brook  (16(59)  1  Vciitr.  21,  S6  Eng. 
Reprint,  15,  Twisden,  J.,  said  that  a  charge  of  uncbastity  against 
a  schoolmistress  was  not  actionable  witliout  special  damage,  but 
that  dictum,  cannot  now  be  supported.  A  good  reputation  for 
morality  is  essential  to  the  profession  of  a  certificated  teacher, 
Hopwood  V.  Thoni  (1849)  8  C.  B.  293,  137  Eng.  Reprint,  522, 
19  L.  J.  C.  P.  N.  S.  94,  14  Jur.  87,  which  decided  that  a  charge 
against  a  Methodist  minister  who  was  formerly  a  linen  draper, 
that  he  was  a  dishonest  draper,  was  not  maintainable,  was  also 
wrongly  decided.  Coxete'r  v.  Parsons  (1698)  1  Ld.  Raym.  423, 
91  Eng.  Reprint,  1I8I,  went  on  a  question  of  jurisdiction,  Gall- 
wey  V.  Marshall,  supra,  decided  that  no  Action  would  lie  for  a  ver- 
bal imputation  of  incontinence  in  a  clerg\'man  unless  he  hold 
some  clerical  office  [485]  or  employment  of  temporal  profit. 
Whether  that  decision  is  right  or  wrong,  it  is  not  opposed  to  the 
appellant's  argument  In  Payne  v.  Beuwvwrris  (1C68)  1  Lev. 
248,  83  Eng,  Reprint,  301,  words  imputing  to  a  chaplain  that  he 
bad  an  illegitimate  son  were  ijeld  actionable  per  se,  and  for  this 
purpose  the  case  of  a  chaplain  or  beneficed  clergyman  is  identical 
with  the  case  of  a  certificated  teacher.    It  is  settled  that  a  verbal 
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imputation  upon  the  credit  of  a  tradesman  is  actiocable  wit}iout 
special  daraage  though  not  a]>oken  of  hiin  in  the  way  of  his  trade, 
since  it  must  necessarily  damage  him  in  hia^  trade.  SltitUiiit  v. 
Ahi/A  (1727)  2  Ld.  Raj-ni.  1480,  \)-2  Eng.  Kepriut,  402,  approved 
in  Jones  v.  Littler,  siipra^  On  the  other  hand,  a  verbal  inipntn- 
tion  against  a  solicitor  of  defrauding  his  rrcditoi's  has  Wen  held 
not  to  be  actionable  per  se.  Doyley  v.  lioberts  (18S7)  3  King.  X. 
C.  S35,  132  Eng.  Keprint,  C32,  5  Scott,  40,  3  Hwlgea,  l,">4j  "i  L. 
J.  C.  P.  K.  S.  279.  So,  also,  an  imputation  of  insolvency,  Daiin- 
ceij  V.  UoUoway  \_lQOr]'  2  K.  B.  441,  3  B.  R.  C.  54,  70  L.  J.  K. 
E.  N.  S.  005,  49  Week.  Rep.  546,  84  L.  T.  K  S.  049,  17  Times 
L.  B.  493.  But  it  is  startling  to  be  told  that  an  imputation  of 
fraud  or  insolvency  would  not  injure  a  solicitor  in  his  profession. 
Doylcy  v.  lioberts,  supra,  is,  however,  distinguisbable  from  the 
present  case,  because  there  the  jury  fourfd  that  the  words 
were  not  spoken  of  the  plaintiff  as  attorney;  in  Dauiu-ey 
V.  Ilolloiray,  supra,  tlie  question  was  withdrawn  from  the  jury. 
In  \Vood  V.  Buriu'lf,  The  Times,  Hay  5,  1913,  an  action  of  slan- 
der for  an  imputation  of  drunkenness  against  a  headmaster  failed, 
but  the  charge  was  a  stale  one,  and  the  jury  found  that  the  charge 
would  not  lead  to  the  plaintiff's  dismissal  though  it  mijjht  damage 
his  future  cai-eor.  So  an  action  of  slander  for  a  charge  of  want  of 
sincerity  against  a  member  of  Parliament  has  l)een  held  not  to 
be  maintainable  {On^tow  v.  Harm  (1771)  2  \V."  BI.  750,  753,  !)« 
Eng.  Reprint,  439,  3  AVils.  177) ;  but  the  ease  might  be  dilTen-ut 
now  that  mcmbera  receive  a  sahiry.  He  (.Jrey,  Ch.  J.,  delivering 
the  judgment  of  the  Court  of  King's  Bench,  there  states  the  gen- 
oral  principle  to  be  that  words  arc  actionable  if  they  '"may  he  of 
probable  ill  consequence  to  a  person  in  a  trade,  a  profession,  or  an 
office."  It  being  here  beyond  question  that  the  particular  im|iu- 
tation  damages  the  plaintiff  in  his  profession,  the  law  does  not 
withhold  a  remedy. 

[Viscount  Haldane:  In  Miller  v.  Darid  (1S74)  L.  It.  9  C. 
P.  118,  123,  43  L.  J.  0.  P.  N.  S.  S4,  30  L.  T.  X.  S.  58,  22  AVeek. 
Rep.  332,  Lord  Coleridge,  delivering  the  judgment  of  the  eonrt, 
says  that  the  nde  laid  down  by  [486]  I)e  Grey,  Ch.  ',\.,  is  cxpres.^- 
ly  disapproved  of  by  the  Court  of  K.sehequer  in  TAniil>y  v.  AUday 
(1831)  1  Cromp.  k  J.  305,  148  Eng.  Reprint,  143C,  1  Tyrw. 
217,  9  L.  J.  Exch.  62.] 
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In  Miller  v.  David  (1842)  L.  R.  9  C.  P.  118,  43  L.  J.  0.  P. 
N.  S.  84,  30  L.  T,  N.  S.  58,  22  Week.  Eep.  332,  it  is  manifest 
that  tbo  words  were  not  dofamafory  and  were  not  s^Mikeu  of  tlio 
man  in  his  trade.  In  AJcronder  v.  Jenl-ins  [18!)2]  1  Q.  B.  797, 
61  L.  J.  Q.  B.  N.  8.  034,  C6  L.  T.  X.  S.  391,  40  Week.  llcp.  54G, 
56  J.  P.  452,  Lord  Hprschell,  in  dealing  with  an  iuipntatinn  of 
the  want  of  some  general  requisite,  proceeded  on  the  distinction 
between  an  office  of  profit  and  an  office  of  credit  and  honor,  and 
held  that  in  the  latter  case  a  mere  general  iinpntation  of  the  want 
of  some  genei-al  quality  was  not  per  se  actionable.  In  several 
early  cases  words  imputing  the  want  of  some  general  requisite  for 
a  trade  or  profession  have  been  held  actionable  per  se.  Tai/lor  v. 
Perr  (1616)  1  Eolle,  Abr.  44  (case  5),  55  (case  21) ;  Blunden  v. 
Eustace  (1618)  Cro.  Jac.  504  (ease  15),  79  Eng.  Reprint,  430; 
Cairdry  v.  Highley  (1633)  Cro.  Car.  270  (case  5),  7^9  Eng.  Re- 
print, 835,  suh  nom.  Caifdrey  v.  ChickJei/,  1  Rolle  Abr.  54  (case 
11);  3eaman  v.  Jii'og  (1637)  Cro.  Car.  4S0  (case  3),  79  Eng. 
Beprint,  1015;  Erad  v.  Hudson  (1700)  1  Ld.  Raym.  610,  91 
:^ng.  Reprint,  1308. 

The  cardinal  defect  of  the  judgment  of  the  Court  of  Appeal  is 
that  it  treats  the  ease  of  a  charge  of  insolvency  a^inst  a  trades- 
man, of  which  the  la«t-cited  case  is  an  example,  m  one  of  an  ex- 
ceptional character,  whereas  it  is  in  fiiet  an  illustration  of  thu 
general  principle  laid  down  by  Bayloy,  B,,  tha\  words  impntiug 
the  want  of  some  general  quality  the  possession  of  which  is  essen- 
tial to  success  in  the  calling  of  the  plaintiff  art  'per  se  actionable. 

Greer,  K.C.  (witli  him  T.  Artemus  Jones  and  Clement 
Davies),  for  the  respondents. 

I  Viscount  Haldane:  We  wish  to  hear  you  on  the  question 
whether  the  second  and  third  questions  should  have  been  sub- 
mitted to  the  jury  at  all.] 

As  to  those  questions  there  was  no  evidence  fit  to  go  to  the  jury. 
The  admission  of  the  respondents'  eoimsol  carried  the  matter  no 
further.  There  is  no  decided  ease,  except  *n  the  case  &1  the  in- 
solvency of  a  ti-ader,  where  a  statement  of  r  want  of  a  general 
I'eqiiisite  lias  been  held  a  sufficient  foundAtion  for  an  action  of 
slander  unless  the  words  are  spoken  in  relation  to  the  plaintiff's 
particular  calling.  The  authorities  are  all  consistent  with  the 
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view  that  a  verbal  imputation  on  Uie  plaiutiff's  moral  character 
not  connected  by  the  speaker  [487]  expressly  or  by  implication 
with  the  plaintiff's  business  or  profeaaion  ia  not  actionable  in  the 
absence  of  proof  of  special  damage.  That  is  true  not  only  of  sex- 
ual immorality,  but  of  dishoneaty.  Bayley,  B'a  dictum  has  been 
misunderstood.  Hartley  v.  Herring  (1799)  8  T.  R.  130,  101 
Eng.  Reprint,  1305,  4  Kevised  Rep.  614,  where  immorality  "was 
imputed  to  a  dissenting  minister,  went  upon  the  question  whether 
special  damage  was  alleged  with  sufficient  certainty,  but  upon 
the  appellant's  contention  that  question  would  have  been  irrele- 
vant. Stanton  v.  Smilh  (1727)  2  Ld.  Raym.  1480,  92  Eng.  lie- 
print,  4C2,  is  one  of  those  exceptional  cases  as  to  insolvency,  but 
if  insolvency  is  imputed  to  a  trader,  that  necessarily  refers  to  in- 
soh'ency  in  his  trade.  In  Jones  v.  Littler  (1841)  7  Meea.  &  W. 
423,  151  Phig.  Reprint,  831,  Parke,  B.,  shows  the  ratio  decidendi 
of  the  inaolvcncy  casea.  In  Brayne  v.  Cooper  (1839)  5  Meea.  & 
W.  249,  151  Eug.  Reprint,  106,  9  L.  J.  Exch.  N.  S.  80,  an  alle- 
gation that  a  stiiyiiiaker  made  his  living  by  the  proceeds  of  pros- 
ritution  was  hohl  not  actionable,  Sntcdly  v.  Heath  (1668)  1  Lev. 
3.^0,  83  Eng,  Reprint,  392,  shows  that  an  allegation  of  dishonesty 
agniust  a  tradt'sman  does  not  give  a  cause  of  action  unless  spoken 
in  relation  to  liis  traije-  So,  in  Ilopwood  v._  Thorn  (1849)  8  C. 
B.  29=5,  137  Eng.  Reprint,  522,  10  L.  J.  C.  P.  N.  S.  94,  14  Jur. 
S7,  it  was  held  tliat  an  allegation  of  dislioneaty  against  a  clergy- 
man was  not  actionable  unless  the  speaker  connected  the  dis- 
honesty with  the  plaintiff's  profession.  This  caac  is  governed  by 
flic  principle  of  Ayre  v.  Crai-cn  (183+)  2  Ad.  &  El.  2,  111  Eng. 
Rrprint,  1,  4  Nev.  &  M.  220,  4  L.  J.  K.  B.  N.  S.  35,  which  was 
fcllowod  in  Dijou  v.  Smith  (1860)  5  Ilurlst.  &  N.  450,  157  Eng. 
R.'l)riiit,  1257,  29  L.  J.  Exch.  N.  S.  125. 

[IIo  waa  stopped.] 

Sir  Robert  Finlay,  K.C.,  in  reply.  The  respondents'  propo- 
sition is  didpiaccd  by  Parke,  B.,  in  Jones  v,  Liitler  (1841)  7 
Mces.  &  W.  423,  151  Eng.  Reprint,  831,  and  by  Drake  v.  UiU 
(1669)  T.  Raym.  184,  83  Eng.  Reprint,  97;  Shmion  v.  Smith, 
supra;  Cawdry  v.  Highley  (1633)  Cro.  Car.  2T0,  79  Eng.  Re- 
print, 835  (case  5),  and  Best  v.  Loit  (1637)  Rolle,  .\br.  59  (ciiso 
6).    "Whether  the  words  were  spoken  of  the  plaintiff  in  the  way 
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of  bia  office,  profession,  or  trade  is  a  question  for  the  jury" 
(Odgera  on  Libel  and  Slander,  5tli  ed.  p.  685) ;  and  this  question 
was  left  to  the  jury  in  Jones  v.  Littler,  aupra,  and  in  Doyley  v. 
ItoheHs  (1837)  3  Bing.  N.  C.  835, 132  Eng.  Reprint,  632. 

The  House  took  time  for  consideration. 

Viscount  Haldane:  Hy  Lords,  the  question  in  this  appeal  is 
whether  the  appellant,  who  was  plaintiff  in  the  action,  [488]  can 
recover  general  damages  for  an  untrue  verbal  imputation  of  im- 
moral conduct  with  a  married  woman.  He  is  a  certificated  teach- 
er and  is  the  senior  master  of  a  council  school  in  Wales.  It  is  not 
iu  dispute  that  the  Imputation  of  such  conduct,  if  believed,  would 
lo  seriously  prejudicial  to  a  person  in  his  position,  and  miglit 
lead  to  tlie  loss  of  an  appointment  which,  concerned  as  it  is  with 
llie  teaching  of  tlie  young,  implies  in  the  person  who  holds  it  free- 
dom from  reproach  of  this  kind.  At  the  same  time  it  must  be  re- 
membered that  the  position  of  a  certificated  teacher  ia  not  unique 
in  this  respect,  for  there  are  many  other  appointmentB  that  are 
held  on  a  similar  condition,  express  or  implied. 

The  school  in  which  the  appellant  was  employed  was  looked 
after  by  his  aiint,  as  caretaker,  and  she  was  in  the  habit  of  em- 
ploying the  husband  of  a  Mrs.  Ellen  Koberts  to  do  some  of  the 
cleaning.  The  respondent,  Mrs.  Jones,  ia  found  by  the  jury  bo- 
fore  which  the  action  was  tried  to  have  spoken  words  imputing 
moral  misconduct  between  the  appellant  and  ilra.  Roberts.  Mrs. 
•Tones  was  the  defendant  in  the  action,  and  her  husband  was 
joined  as  being  liable  for  his  wife's  tort.  The  jury  found  fur- 
ther, in  response  to  questions  from  Lush,  J.,  who  tried  the  ease, 
that  the  words  "were  spoken  of  him  in  the  way  of  his  calling. 
tliat  is,  in  such  a  way  as  to  imperil  the  retention  of  his  office,"  and 
further  that  "the  words  imputed  that  he  was  unfit  to  hold  his 
office."  It  is,  however,  clear  that  there  was  no  evidence  that  any 
words  were  used  which  referred  to  his  office  or  his  conduct  in  it, 
and  the  first  part  of  the  finding  cannot  be  relied  on  as  anything 
more  than  an  inference.  Nor  was  there  any  evidence  of  the  iise 
of  words  which  could,  by  the  terms  used,  bear  out  the  second  part 
of  the  finding.  It  was,  moreover,  not  alleged  that  the  appellant 
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Iifld  been  dismissed  or  otberwiae  pecuniarily  injured  in  Lie  call- 
jiifi;,  aud  indeed  there  was  no  evidence  whatever  of  special  dam- 
age., The  jury;  bowewr,  assessed  general  damages  at  101,  Upon 
these  findings  Lnsh,  J.,  reserved  the  question  of  law,  whether 
the  appellant  was  entitled  to  judgment,  and  afterwards,  having 
lieard  arguments,  delivered  a  considered  opinion,  as  tlie  result  of 
which,  after  examining  the  autliorities,  ho  decided  for  the  appel- 
lant. In  the  course  of  the  argument  before  him,  counsel  for  the 
pr(!seut  respondents  admitted  that  the  local  educational  authority 
would  naturally  not  allow  a  teacher  to  remain  in  the  school  and 
teach  [489]  children  if  he  were  carrying  on  an  immoral  inter- 
course. But  be  said  that  his  admission  was  meant  to  have  nothing 
in  it  distinctive  of  the  office  of  a  teacher,  and  that  he  admitted 
oidy  what  would  apply  ecliially  in  the  cases  of  other  offices. 

Tho  Court  of  Ajipeal  reversed  the  judgment  of  Lush,  J.,  and 
entered  judgment  for  the  respondents. 

After  exauiiuing  the  authorities,  I  have  come  to  the  conclusion 
that  the  Court  of  Appeal  were  right,  and  that  the  judgment  of 
Losh,  J.,  notwithstanding  the  care  which  he  had  obviously  be- 
stowed on  it,  cannot  be  supported.  lie  seems  to  have  regarded  the 
decided  eases  as  having  laid  down  a  broad  principle,  which  could 
be  legitimately  extended  to  a  case  like  the  present^  My  Lords,  I 
think  that  is  not  so.  Tho  action  for  slander  has  been  evolved  by 
the  courts  of  common  law  in  a  fashion  different  from  that  whicli 
obtains  elsewhere.  As  one  of  the  consequences  tlie  scope  of  the 
remedy  is,  in  aa  unusual  degree  confined  by  exactness  of  prece- 
dent. It  is  not  for  reasons  of  more  timidity  that  the  courts  have- 
shown  themselves  indisposed  to  widen  that  scope,  nor  do  I  think 
your  Lordships  are  free  to  regard  the  question  in  this  case  as  one 
in  wbieh  a  clear  principle  may  be  freely  extended.  Lord 
Hersehell,  in  bis  judgment  in  Alcrander  v.  Jenkins  [,181*2]  X  Q. 
B.  797,  801,  remarked  of  this  very  point  that  "when  you  are  deal- 
ing with  some  legal  doeisions  which  all  rest  on  a  certain  principle, 
you  may  extend  the  area  o£  those  decisions  to  meet  cases  which 
full  within  the  same  principle;  but  where  we  are  dealing  with 
such  an  artificial  law  as  this  law  of  slander,  which  rests  on  the 
most  artificial  distinctions,  all  you  can  do  is,  I  think,  to  say  that 
if  the  action  is  to  be  extended  to  a  class  of  cases  in  which  it  ba» 
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QOt  hitherto  been  held  to  He,  it  is  the  legislature  that  must  make 
the  extension,  and  not  the  court."  There  is  a  difference  between 
slander  and  libel  which  has  been  established  by  the  authorities, 
and  which  is  not  the  less  real  and  far-reaching  because  of  the  fact 
that  it  is  explicable  almost  exclusively  by  the  different  histories  o£ 
the  remedies  for  two  wrongs  that  are  in  other  respects  analogous 
in  their  characters.  The  greater  importance  and  scope  of  tlje  ac- 
tion for  libel  was  mainly  attributable  to  the  appearance  of  the 
printing  press.  The  Court  of  Star  Chamber  quickly  tocdt  special 
cognizance  of  libel,  regarding  it  not  merely  as  a  crime  punishable 
as  such,  but  as  [490]  a  wrong  carrying  the  penalty  of  geueral 
damages.  After  the  Star  Chamber  was  abolished  by  the  Long 
Parliament,  much  of  the  jurisdiction  which  its  decisions  had  es- 
tablished and  developed  in  cases  of  libel  survived,  and  was  carried 
on  by  the  courts  of  common  law  to  whom  it  passed. 

The  history  of  the  action  for  slander  is  radically  different. 
Slander  never  became  punishable  in  the  civil  courts  as  a  crime. 
In  early  days  the  old  local  courts  took  cognizance  of  it  as  giving 
rise  to  claims  for  compensation.'  WJien  these  courts  decayed,  the 
■entire  jurisdiction  in  cases  of  defamation  appears  to  have  passed, 
not  to  the  courts  of  the  King,  but,  at  first  at  all  events,  to  the 
courts  of  the  Church.  However,  after  the  Statute  of  Westmin- 
ster the  Second  had  enabled  novel  writs  I'w  consimili  casu.  to  be 
issued,  the  action  on  the  case  for  spoken  words  began  to  appear 
as  one  which  the  courts  of  the  King  might  entertain.  Subsequent- 
ly to  the  licformation,  when  the  authority  of  the  courts  of  the 
Church  received  a  heavy  blow  and  b^an  to  wane,  the  courts  of 
the  King  commenced  the  full  assertion  of  a  jurisdiction  in  claims 
arising  out  of  spoken  defamation  concurrent  with  that  of  the 
spiritual  tribunals.  As  might  have  been  expected  of  civil  courts, 
whose  concern  had  been  primarily  with  rauterial  rights,  and  not 
with  discipline  us  sncb,  the  new  jurisdiction  in  claims  based  on 
slander  appears  to  have  been  directed  to  the  ascertainment  of 
■  iictual  damage  suffered  and  to  a  remedy  limited  to  such  damage. 
This  explains  the  restricted  character  of  the  development  of  the 
remedy  and  the  tendency  to  contine  its  scope  by  the  assertion  that 
actual  damage  was  the  gist  of  the  action.  The  observations  of 
Pollock,   C.B.,   in   the  course  of  bis  judgment  in   Gallwey  v. 
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^farskail  (1853)  9  Excb.  294, 156  Eng.  Eepiint,  126,  2  G  L.  R 
yi)i>,  -2:1  L.  J.  Excli.  N.  S.  78,  2  Week.  Rep.  106,  illustrate  the 
imporfaiice  of  these  considerations.  The  rule  thus  established 
was  to  some  fstent  relaxed  in  its  form  by  decisions  which  in  cer- 
tain nominate  cases  treated  particular  types  of  slander  aa  so  in- 
jurious by  their  very  nature  that  the  suffering  of  aetnal  damage 
inijrht  be  presumed,  and  need  not  be  proved.  These  exceptional 
tyjies  of  slander  comprised  imputations  of  the  commission  of  seri- 
ons  criminal  offenses,,  iniputationa  of  suffering  frcHn  certain  nox- 
ious diseases,  and  imputations  of  special  forms  of  misconduct 
which  would  manifestly  prejudice  a  man  in  his  calling.  Hut,  as  a 
general  principle,  as  to  the  actionable  character  of  [481]  words 
.'ipoken  of  a  man  to  his  dis|iaragenient  in  his  calling,  the  courts, 
with  an  exception  towhich  1  will  refer  later,  appear  on  the  bal- 
iince  of  authority  to  have  laid  do^vn  the  limitation  that  the  words 
must  have  been  actually  spoken  of  him  "touching"  or  "in  iho 
way"  of  that  calling.  In  Liimby  v.  AUday  (1831)  1  Cromp.  &  J. 
:Kil,  305,  148  Eug.  Reprint,  1434,  Bayloy,  B.,  said:  "Every  au- 
thority which  I  have  been  able  to  find  either  shows  the  want  of 
some  general  rc<piisite,  as  honesty,  capacity,  fidelity,  etc.,  or  cou- 
ntvts  the  imputation  with  the  plaintiff's  office,  trade,  or  busi- 
ness." In  speaking  of  the  imputation  of  such  a  want  of  "general 
rcquisito"  as  actionable  in  itself,  X  think  that  Bayley,  B.,  was  re- 
ferring to  certain  decisions  which  show  that,  in  the  case  of  a 
trader,  the  courts  construed  language  which  might  affect  his  credit 
lo  i>e  presumed  to  be  directed  against  his  credit  as  a  trader,  al- 
though no  express  "colloiiuiuni"  touching  his  trade  had  been 
proved.  The  courts  which  leaned  specially  to  the  protection  of 
traders  app<'ar  to  have  made  this  presumption  almost,  if  not 
(juitc,  as  matter  of  law  for  the  se<'urity  of  commerce.  But  Bay- 
ley,  B.,  observed  that  the  words  must  be  such  as  to  have  ''a 
natural"  as  distinguished  from  a  merely  probable  tendency  to 
(laiiiage  the  plaintiff's  reputation  in  his  calling.  In  Jones  v. 
hiiihr  (1S41)  7  llees.  &  W.  42.'!,  426,  151  Eng.  Reprint,  831, 
Parke,  B.,  laid  down  this  exception  to  much  the  same  effect.  A 
brewer  was  alh-ged  to  have  been  locked  up  for  debt.  I^t  was  found 
lluit  in  the  "colloquium"  he  had  lu'cn  referred  lo  aa  a  brewer. 
Bui  Parke,  B.,  said  that  "even  if"  the  words  '"were  spoken  of  bim 
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in  his  pri\ate  cliaracter,  I  think  the  case  of  Stanlon  v.  Smith 
(1727)  2  Ld.  Ravni.  1480,  92  Eng.  Reprint,  4(52,  is  an  anthority 
to  allow  that  the  wor<i8  wonhl  have  liecu  actionahlc,  breanse  thev 
must  iK'oessarily  affrct  him  in  his  trade,"  The  oWor  cBso  of 
Jieeic  V.  Ifolgafe  (1071)  2  Lev.  02,  83  Kng.  Repi-int,  4r»0,  lays 
down  the  rule  similarly.  But  it  procoeda  on  the  groimd  that  the 
wordrt  tlionisclvca  snpply  the  "collfKjuinm,"  for  "tlioy  appear  to  be 
Kpoke  of  his  tradf."  Tliis  readiness  to  make  a  presumption,  aa 
regards  language  wliieh  niigbc  affect  the  eredit  of  u  trader,  of  ilam- 
!ige  ariiiiiig  from  words  alleging  insolveney,  not witlist finding  that 
the  imputation  is  not  in  terms  made  al>oiit  him  iu  his  capacity  of 
trader,  has  not  been  extended  to  other  callings.  There  is  indeed 
ut  least  one  other  illustration  of  such  readiness  diselosed  by  the 
hooks,  in  the  ease  of  a  elergyman  who  hohls  a  henelien  or  as  eoole- 
siastieal  position  of  temporal  profit  [492]  which  may,  hy  the 
very  terms  on  whieli  it  is  held,  lie  put  in  jieril  of  forfeiture  by  the 
filander.  But  this  is  an  exception  which  luiji  no  application,  not- 
withstanding peril  of  injury  to  his  reputation  in  his  calling,  if  the 
clvi^'man  does  not  hold  his  benefice  or  position  aetnaily  on  these 
terms.  Subject  to  the  earefully  guarded  exceptions  to  which  I 
have  referred,  the  inle  U  that  laid  down  in  Comyns'  Digest,  "Ac- 
tion upon  the  Case  for  Defamation"  (D.  27) :  "But  words  not 
actionable  in  themselves  are  not  actionable  when  spoken  of  one 
iu  an  office,  profession,  or  trade,  unless  they  toucli  him  in  his 
office,  etc."  In  Doyloy  v.  Roberts  (1837)  3  Bing.  W.  C.  S.*?r>, 
133  Eng.  Raprint,  C.'!2,  5  Scott,  40,  3  no<lges,  154,  0  L.  J.  C.  P. 
X.  S.  279,  Tindal,  Ch.  J.,  appHe<l  the  law  as  laid  down  in  this 
passage  by  refusing  relief  to  an  attorney  of  whom  it  was  falsely 
said  that  he  had  defrauded  his  creditors  and  been  horsewhi])ped 
i)ff  the  course  at  Doncasfer.  That  this  is  the  basic  principle  which 
limits  the  cases  in  which  the  common  law  permits  general  dam- 
ages to  he  awarded  was  laid  down  in  striking  language  in  the 
judgment  of  the  Court  of  King's  Trench  in  Aijrc  v.  Craren 
(183+)  2  Ad.  &  El.  2,  7,  111  Eug.  Reprint,  1,  deliveiwl  by  Lord 
Deuman,  Ch.  T.  "Some  of  the  cases,"  he  said,  "have  proceeded 
to  a  length  which  can  hardly  fail  to  excite  surprise;  a  clergyman 
having  failed  to  obtain  redress  for  the  imputation  of  adultery; 
and  a  schoolmistress  having  been  declared  incompetent  to  mqin- 
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tain  an  action  for  a  charge  of  prostitution.  Such  words  wen 
undeniably  calculated  to  injure  the  success  of  the  plaintiffs  in 
their  several  professions ;  but  not  being  applicable  to  their  con- 
duct tberoin,  no  action  laj."  There  a'  physician  had  been  accused 
of  adultery,  but  the  words  did  not  in  terms  connect  the  imputa- 
tion with  anything  done  by  him  when  acting  in  a  professional  ca- 
pacity. This  decision  was  followed  in  James  v.  Brook  (1846)  9 
Q.  B,  7,  14,  115  Eng.  Reprint,  1178,  when  it  was  said  that  "even 
if  the  words  have  a  natural  tendency  to  produce  injury  in  the 
profession,  the  declaration  is  wholly  wanting  in  any  explanation 
of  the  way  in  which  the  speaker  connected  the  conduct  with  the 
profession." 

My  Lords,  I  think  that  these  authorities  and  others  which  were 
referred  to  in  the  arguments  at  the  bar  have  settled  the  law  too 
firmly  to  admit  of  our  extending  the  exceptions  which  have  been 
made  further  than  the  decided  cases  go.  I  agree  with  what  was 
said  by  Lord  Hcrseholl  in  the  judgment  in  Alexander  r,  Jenkins 
[1S»2]  1  Q.  B.  707,  61  L.  J.  Q.  B.  K  S.  634,  66  L.  T.-N.  S. 
391,  40  Week.  Rep.  546,  56  J.  P.  452,  which  I  have  already 
<|Hotcd,  and  with  the  carefully  guarded  judgment  [493]  of  Swin- 
fcn  Eady,  L.J.,  in  the  present  case.  If  we  were  to  admit  that  an 
action  for  slander  can  lie  in  the  case  of  a  schoolmaster  who  has 
not  proved  either  that  the  words  were  spoken  of  him  "touching 
or  in  the  way  of  his  calling,"  or  that  he  has  suffered  the  actual 
damage  which  is  the  historical  foundation  of  the  action,  and  is 
oven  now  its  normal  requisite,  I  think  we  should  be  overruling 
Ayre  v.  Craren  (1834)  2  Ad.  &  El.  2,  111  Eng.  Reprint,  1,  4 
Ney.  &  M.  220,  4  L.  J.  K.  B.  X.  S.  35,  and  other  decisions  of  great 
autliority,  and  should  be  doing  what  only  the  legislature  can  do 
to-day.  It  rctjuired  an  act  of  I*arliBraent,  the  Slander  of  "Women 
Act  1891,  to  enable  a  woman  t«  recover  geiioral  damages  for  an 
imputation  of  uncliastity.  In  my  opinion  it  would  require  an  an- 
alogous act  to  enable  the  present  appellant  to  recover  such  dam- 
ages for  an  imputation  of  adultery  which  was  not  obviously  di- 
rected to  his  reputation  aa  a  schoolmaster.  I  am  therefore  of 
opinion  that  we  have  no  option  to  do  anything  but  dismiss  this 
appeal,  with  costs. 

Lord  Sumner:     My  Lords,  the  facts  of  this  ease  are  of  a 
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familiar  kind.  The  appellant,  Mr.  David  Jones,  is  headmaster 
of  the  Llidiardau  Council  School,  Rhoabirwaen,  Pwllheli.  He  is 
an  unmarried  man  and  lives  with  his  aunt.  lu  May,  1914, 
Ellen  Jones,  who  is  a  farmer's  wife,  told  Elizabeth  Jones,  and,  as 
was  alleged,  Eliza  Griffiths  too,  that  Mr.  David  Jones  had  com- 
mitted adultery  with  Ellen  Roberts.  What  is  more,  she  added 
that  Ellen  Roberts  herself  had  told  her  so.  This  came  to  the  ap- 
pellant's ears,  and  no  doubt  not  to  his  alone,  and  he  sued  Ellen 
Jones  and  her  husband  for  slander.  A  Carnarvon  common  jury 
awarded  hira  101.,  which  seems  to  show  that  they  thought  it  an 
ordinary  matter,  but 'it  is  only  fair  to  him  to  say  that  tlie  defend- 
ants did  not  venture  to  support  the  charge,  and  for  their  part  had 
no  merits  whatever.  Is  it  aeuordingly  jiiat  the  sort  of  case  in 
which  a  contention  fundamentally  challenging  long-settled  law 
■would  be  brought  before  your  Lordships. 

Lush,  J.,  at  the  trial,  put  to  the  jury,  with  other  questions,  these 
two:  "Were  they  (the  words  charged)  spoken  of  him  (the  plain- 
tiff) iu  the  way  of  his  calling,  i.  e.,  in  such  a  way  as  to  imperil 
the  retention  of  his  office  ?"  and  "Did  they  impute  that  he  was 
unfit  to  hold  his  office?"  The  jury  said  "Yes"  to  both.  Evi- 
dence of  the  suggested  tendency  to  affect  the  plaintiff  in  his  office 
"  was  not  called,  an  [494]  admission  having  been  made  by  counsel 
for  the  defendants.  Of  this  Admission  two  versions  exist.  The 
difference  in  form  is  slight,  and  no  difference  in  substance  was  in- 
tended, but  I  think  that  the  one  actually  made  l)cfore  verdict,  in 
the  hearing  of  the  jury,  is  the  one  that  should  prevail.  The  suh- 
"  stance  of  it,  according  to  the  shorthand  note,  is : — 

"Lush,  J. :  'Can  you  su^;est,  Mr,  Artcmus  Jones,  that  if  u 
schoolmaster,  in  a  place  like  this,  is  found  misconducting  himself 
with  a  married  woman,  he  is  not  likely  to  suffer  in  his  employ- 
ment? ' 

"Mr.  Artemus  Jones  (for  the  defendants) :  'I  submit  that  he 
would  suffer  no  more  than  a  mau  following  any  other  occupation, 
and  I  submit  again  that  in  order  to  get  this  evidence  in,  the  foun- 
dation stone  must  be  laid, — that  the  words  were  spoken  of  Him  in 
the  way  of  his  profession.' 

"Lush,  J, :  'But  you  don't  want  evidence  to  show  that  he  would 
not  be  kept  in  his  employment  if  he  misconducted  himself  in 
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this  way,  bill,  it  does  not  follow  tliat  the  words  were  aimkcn  of  him 
in  the  way  of  his  professiou.' 

"Mr.  Jloiiffroinerv  (for  the  plaintiff)  :  'Tins  is  a  fat-t  ui>ou 
which  evidonco  ought  to  be  given.' 

"Liish,  J.;  'Then  you  may  take  it  that  il  would  be  injuri- 
ous.' " 

The  words  of  the  slauder  itself  made  no  allusion  to  the  appel- 
lant's calling  at  all,  and  Elizabeth  Jones,  to  whom  they  were 
spoken,  when  iigked  in  eross-esaniinatioii,  "The  words  wcro 
B^ioken  to  you  not  in  reference  to  his  position  as  a  sclioolnuisler 
at  all  ?"  said,  "Xot  at  all."  As  for  Eliza  Gritfiths,  she  failed  evi-n 
to  prove  publication.  I  therefore  agree  with  the  judgment  of  the 
Court  of  Appeal  that  "there  was  uo  evidence  to  leave  to  the  jury 
on  tlie  first  part  of  tjuestion  2,  namely,  'whether  the  words  were 
sjwken  of  the  plaintiff  in  the  way  of  his  calling,'  "  and  counsel's 
admission  was  merely  that  such  words  would  be  of  an  injurious' 
tendency  in  the  case  ff  most  men,  including  the  plaintiff.  Tho 
question,  therefore,  comes  to  bo  this :  "In  tlie  absence  of  iirnof  of 
special  damage,  of  which  none  was  given,  is  an  imputation  of 
adultery  made  against  a  man,  who  is  in  fact  a  schooliuastor  but 
is  not  spoken  of  as  such,  a  matter  which  is  actionable  per  se?'' 

My  Lords,  I  think  it  was  recognized  in  the  appellant's  argument 
that  such  an  imputation  dt>cs  not  necessarily  and  always  ilo  harm. 
Tho  form  in  which  the  apiiellant's  proposition  was  eventually 
[495]  advanced  was  that  words  are  actionable  per  se  the  natural 
(-onso<|uence  of  wliich  in  ordinary  circumstauces  would  be  to  iu- 
jure  the  person  of  whom  they  are  spoken,  or,  alternatively,  that 
words  which  impute  to  one  wlio  follows  a  particular  eidling  the 
want  of  a  general  retiuisite  for  persons  in  that  calling  iire,  as  a 
natural  consequence,  damaging  to  thoni,  and  are  therefore  a<- 
tioiiable  without  proof  of  special  damage. 

On  this  contention  the  following  observations  arise  at  the  out- 
set. If  Words  spoken  of  a  person  following  a  particular  calling 
are  actionable  ptr  se,  when  they  impute  the  want  of  a  general 
rofjuisite  for  that  calling,  how  eanie  it  that  a  statute  was  re- 
quired in  1S91  to  enable  a  woman  to  sue  for  an  imputation  of  un- 
chastity,  whether  she  was  in  employment  or  not,  in  the  absence 
of  proof  of  special  damage?  A  reputation  f(u-  chastity  was  cer- 
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tainly  a  geuer&l  requisite  for  many  of  the  einploymenta  of  women 
before  1891,  and,  considering  that  judges  have  not  been  unfriond- 
Ij  to  such  plaintiflFs,  I  think  it  would  have  been  held  to  be  gener- 
iilly  requisite  in  almost  all,  if  SHcb  a  conclusion  would  have  dour 
the  victim  of  the  slander  any  good.  Nevertheless  the  act  had  to 
be  passed,  because  without  it  no  woman  had  a  remedy  for  spoken 
charges  of  unchastity,  unless  thoy  were  either  spoken  of  her  in 
the  way  of  her  calling  or  were  followed  by  provable  damage. 

Xcxt,  how  comes  it  that  several  generations  of  pleaders,  in  days 
when  pleadings  followed  the  law  and  often  were  its  best  expres- 
sion, always  averred  that  slanders,  were  spoken  "of  and  concern- 
ing the  plaintiff  in  his  profession  or  calling,"  staling  it  ?  Nobody 
ever  pleaded  that  the  plaintiff's  cnlling  was  this  or  that,  and  the 
defendant  spoke  and  published  of  him  the  words  following,  mean- 
ing thereby  that  ho  was  lacking  in  some  quality  gcncrnlly  rcqui- 
pito  in  his  said  calling;  yet  such  an  averment,  if  good,  would  have 
helj)ed  many  a  lame  case  over  the  stile.  Nobody  ever  ti'ied  to  de- 
mur to  the  averment  that  the  words  were  spoken  of  and  coufei'u- 
ing  the  plaintiff  in  his  profession  or  calling.  On  tlie  contrary, 
such  an  averment  was  expressly  held  to  he  proper  and  necessary. 
James  V.  Brook  (1846)  9  Q.  B.  7, 115  Eng.  Reprint,  1178,  IG  L. 
J.  Q.  B.  N.  S.  17,  10  Jur.  541. 

Thirdlj",  except  in  the  case  of  slanders  imputing  incontinence 
fo  beneficed  clergj'raen  of  the  Church  of  Kngland,  and  slandevs 
imputing  insolvency  to  persons  who  in  fact  arc  tradesmen  (which 
last  is  [496]  probably  not  a  real  exception),  no  plaintiff,  at  least 
since  the  time  of  Comyns'  Digest,  has  ever  recovered  damages  for 
a  spoken  imputation  of  iucontineuce,  unless  he  either  showe<l  that 
the  words  were  spoken  of  him  in  his  calling  or  proved  actual  dam- 
age. Earlier  eases,  so  far  as  they  seem  to  be  to  the  contrary,  can, 
I  think,  he  accounted  for.  They  are  often  badly  or  too  briefly  re- 
ported; they  aiie  often  ca3(!s  in  which,  after  verdict,  the  necessary 
allegation  and  proof  that  the  words  were  spoken  of  and  touched 
the  plaintiff  in  his  calling  were  presumed  as  a  matter  of  course. 
How  is  this  blank  in  the  authorities  to  be  explained,  if  the  appel- 
lant's proposition  bo  sound  ?  For  three  centuries  the  courts  have 
been  dealing  with  such  imputations.  They  are,  and  long  have 
been, — such  is  the  weakness  of  o(ir  nature — a  favorite  weapon  in 
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llie  armory  of  controvcr^rialists,  male  and  female,  in  private  life, 
auJ  mankind  baa  so  often  aetotl  on  the  proverb  that  "bard  words 
break  no  bones,"  that  special  damage  baa  rarely  been  proved  to 
huve  oconrred.  My  Lords,  before  tbeae  considerationa  can  be 
answered,  it  must  be  shown  that  the  law  has  long  been  grievously 
misunderstood,  and  that  requires  cogent  proof  indeed. 

My  Lords,  I  will  not  eite  at  length  the  ease  of  Ayre  v.  Craven 
(1834)  2  Ad.  &  El.  2,  111  Eug.  Eepriut,  1,  i  Nev.  &  M.  220;  1 
will  only  observe  that,  according  to  the  report  in  the  Law  Journal, 
4  L,  J.  K.  B.  N.  S.  35,  the  plaintiff  was  an  ordinary  doctor  at 
Hull,  and  so  did  not  belong  to  that  class  of  medical  practitioners, 
which  the  appellant's  counsel  postulated  but  never  defined,  for 
whose  professional  well-being  a  reputation,  at  least,  for  conti- 
nence was  said  not  to  be  a  general  requisite.  Instead  I  will  refer 
to  tliree  cases  long  ago  decided,  and  never,  so  far  as  I  know,  au- 
thoritatively impugned.  In  Doyley  v.  Roberts,  3  Bing.  N.  C. 
83.-),  840,  132  Eng.  Keprint,  G32,  in  1837,  the  jury  found,  first, 
that  the  words  were  not  spoken  of  the  plaintiff  in  his  business  as 
an  attorney;  but,  second,  that  the  words  had  a  tendency  to  injun- 
him  professionally.  It  was  held  in  banc  that  this  was  a  verdict  for 
the"  defendant.  As  Yanghan,  J,,  said:  'TN'hen  the  jury  found 
that  these  words  were  not  spoken  of  the  plaintiff  in  his  character 
of  attorney,  they  took  the  sting  out  of  the  imputation;"  and  the 
passage  from  Comyns'  Digest  was  cited  with  approval,  which 
says;  "Words  not  aclionable  in  themselves  are  not  actionable 
when  spoken  of  [497]  one  in  an  office,  profession,  or  trade,  unless 
tlicy  touch  him  in  his  office." 

Ton' years  afterwards,  in  Pevihertonv.  CoUs  (1847)  10  Q.  B. 
401,  4GS,  116  Eng.  Reprint,  176,  the  Court  of  Queen's  Bench  bad 
before  it  the  following  proposition  from  Starkie  on  Slander: 
"Where  a  person  holds  an  office  or  situation,  in  which  great  trust 
and  confidence  must  be  reposed  in  him,  words  which  impeach  hie 
integrity  generally,  though  they  contain  no  express  reference  to 
his  office,  are  actionable;  since  they  must  necessarily  attach  to 
him  in  his  particular  character,  and  virtually  represent  him  ^s 
unfit  to  bold  that  office  or  situation."  In  a  considered  judgment 
the  court  rejected  it.  I  think  that  virtually  thla  is  the  very 
proposition  which  is  before  your  Lordships  to-day. 
10  B.  R.  C. 
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111  delivering  the  judgment  of  the  Court  of  Exchequer  in  Fovl- 
ffer  V.  Neu-comh,  L.  R  2  Exch.  327,  330,  in  1867,  Chaniiell,  B., 
says :  "One  essential  ingredient  of  a  good  cause  of  action  for  def- 
amation is  damage.  The  niles  ...  as  to  the  cases  in  which 
such  damage  is  implied  hy  law  are  somewhat  arbitrary;  but  the 
more  important  principles  o£  fhem  are  now  clearly  defined. 
.  .  .  First,  that  from  spoken  words  which  impute  misconduct 
in  an  office,  trade,  profession,  or  business,  the  law  implies  action-  ■ 
able  damage.  Secondly,  that  .  .  .  they  are  actionable  if  they 
are  shown  actually  to  ohuso  (as  their  legal  and  natural  conse- 
quence) damage  of  a  character  which  the  law  will  recognize.  In 
order  that  the  rule  as  to  slander  of  a  man  in  his  business  may  ap- 
ply, it  is  necessary  that  the  words  (being  capable  of  having  refer- 
ence to  his  business)  should  in  fact  be  spoken  of  him  in  respect 
of  his  business.  .  .  .  Next,  it  must  appear  that  they  tend  to 
prejudice  him  in  that  business." 

My  Lords,  Lii-sh,  J.,  in  the  judgment  which  the  appellant  sup- 
ports, disputes  the  necessity  thus  alleged  by  Channell,  B.  "I 
have  come  to  the  conclusion,"  he  says,  "that  in  certain  cases,  de- 
pending on  the  circumstances  of  the  case,  it  is  not  necessary,  in 
order  to  maintain  an  action,  for  the  plaintiff  to  establish  that  the 
speaker  did  impute  to  the  person  defamed  that  ho  was  guilty  of 
some  misconduct  in  the  course  of  discharging  the  duties  of  his 
office.  ...  I  think  the  expression  'in  relation  to  his  calling,' 
does  not  refer  to  the  words  used  by  the  speaker.  ...  In  my 
opinion  the  meaning  of  that  expression  is  this,  that  if  the  plaintiff 
cannot  prove  special  damage,  [498]  he  must  .prove  that  the  words 
were  spoken  of  him  in  such  a  way  and  with  such  consequence, 
havingregard  to  his  calling,  .  ,  .  that  the  words  spoken  would 
necessarily  affect  him  in  the  following  of  that  calling." 

It  was  in  the  last  words  of  this  proposition  that  the  appellant's 
counsel,  at  your  Lordships'  bar,  preferred  to  aubstihite  for  "neces- 
sarily"'  the  words  "as  a  natural  consequence,"  or  words  to  that 
■  effect.  The  learned  judge  relied  on  a  class  of  cases  in  which  it 
has  been  held  that  words  imputing  want  of  credit  or  insolvency 
!o  a  person  who,  in  fact,  is  a  tradesman,  are  actionable  per  sc, 
even  though  the  speaker  has  not,  by  his  words  or  otherwise,  shown 
that  tlie  imputation  is  made  upon  the  plaintiff  in  his  trade.    Best 
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V.  Loit  (IQS'I)  1  Eolle  Abr.  59  (case  6),  is  an  early  instance. 
Others  arc  Stanton  v.. Smith  (1727)  2  Ld.  Rayra.  1480,  92  Eng. 
Reprint,  462,  and  Whiitington  v.  Gladwin  (1826)  5  Barn.  &  C. 
180,  11)8  Eng.  Reprint,  67,  4  Nev.  &  M.  220,  4  L.  J.  K.  B. 
N^.  S.  35.  It  iB  unnecessary  to  examine  such  cases  in  detail,  for 
the  reason  for  them  is  this,  as  given  by  Parke,  B.,  in  Jones  v. 
Littler  (1841)  7  Mees.  &  W.  423,  426,  1.51  Eng.  Reprint,  831 : 
"Here  the  imputation  is  that  of  insolvency,  which  must  be  in- 
jurious; for  if  a  tradesman  be  incapable  of  paying  all  his  debts, 
whether  in  or  out  o£  trade,  his  credit  as  a  tradesman,  which  de- 
pends on  his  general  solvency,  must  be  injured."  The  explana- 
tion is  thus  peculiar  to  the  case  of  tradesmen.  The  rule  appears 
to  be  one  going  rather  to  the  construction  of  the  words  used,  and 
laying  down  that  mention  of  want  of  credit  implies  prima  facie 
a  reference  to  some  trade  involving  credit,  than  one  going  to  the 
([uestion  whether  words  can  be  iietionable  per  se  except  words  im- 
puting crime  or  certain  discuses,  or  actually  touching  the  party 
iicfaniod  in  his  trade.  In  nnv  case,  it  ha.*  not  l>ecn  carried  beyond 
<jwes  of  triulcsmcn,  nor  could  it  he  said  here  that  the  imputation 
wiiM  one  which  must  necessarily  have  been  injurious  to  a  school- 
niaHtcr.  On  the  contrary-,  to  nse  Parke,  B's  observation  on  Ayre 
V.  Crai-pu  (1S34)  2  Ad.  &  El.  2,  111  Eng.  Reprint,  1,  4  Nev.  & 
if.  220,  4  L.  ,T.  K.  B.  X.  S.  35,  and  Doylen  v.  I!obctis  (3837)  3 
Bing.  N.  C.  S:i5,  132  Eng.  Reprint,  032,  r>  Sc^itr,  40,  3  Hodges, 
154,  6  1..  .1.  C.  P.  X.  S.  279,  "it  was  possible  that  such  imputa- 
lions  of  im-oiTcet  fondnct,  out  of  the  lino  of  iheir  respective  pro- 
fessidits,  might  imt  injure  their  professional  characters," 

I  think  that,  apart  from  this  line  of  cases  about  tradesmen, 
Lush,  J.,  fiinndcd  himself  on  ii  niisreailing  of  tho  often-quoted  e.\- 
liivssinii  of  1499]  Bayley,  B.,  in  Lmuh;/  v.  Allda,/  (1831)  1 
OiHup.  &-  .1.  :;0!,  :(0.",,  us  Eng.  Reprint,  1+34— "either  shows 
the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
etc.,  or  i-oiincct.s  tho  iniputatiou  with  the  phiiiiriff's  ofHce,  trade, 
<^r  husiiK'si'."  lie  treated  this  sentence  as  laying  down  two  criteria 
of  slanders  actionable  per  se,  either  of  which  would  surtice,  us  if 
worils  counccting  the  imputation  with  the  plaintiff's  office  stiiod 
in  coutnidi-tiuclion  to  words  which  did  nor  so  conuect  it  with  his 
office,  Imt  merely  imputed  to  him  the  want  of  souietbinK  which 
10  B.  n.  r. 
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wuiild  Imj  geiicrallv  requisite  for  such  office.  This  sentence,  how- 
c'vei-,  (lily  purports  to  siimmnrize  the  authorities,  and  in  the  sense 
in  wliioh  it  was  understood  by  Lnah,  J.,  the  authorities  do  not 
boar  it  out.  l'\irthcTniore,  the  general  requisites  of  which  it 
speaks  are  qualities  at  large,  whether  moral  or  intellectiial,  and 
such  qualities  only  become  requisites  when  they  are  requisite  for 
something  else.  Fidelity,  for  example,  is  a  requisite  of  an  em- 
ployment of  trust.  Capacity  implies  such  kind  of  capacity  as  the 
]>articular  occupation  rcMjuires.  Thiis  the  first  part  of  the  sen- 
tence, like  the  second,  involves  a  reference  to  the  plaintiff's  call- 
ing; it  opposes  an  imputation  of  the  want  of  some  general  rcqiii- 
sito  for  that  calling  to  particular  imputations  on  his  conduct  in 
that  calling.  I  agree  with  the  passage  in  the  judgment  of  the 
Court  of  Appeal  [1916]  1  K.  B.  351,  360:  "In  our  opinion, 
words  imputing  adultery,  profligacy,  immoral  condiict,  or  the 
like,  whether  referring  to  behavior  .on  a  particular  occasion  or  to 
couduft  in  general,  e\cn  wlien  spoken  of  a  man  holding  an  office 
or  carrying  on  a  profession  or  business,  are  not  actionable  without 
special  damage  unless  they  relate  to  his  conduct  in  the  oHice,  pro- 
fession, or  bu:^iuess,  or  the  imputation  is  connected  with  his  pro- 
fessional duties." 

My  Lords,  it  has  often  been  said  that  the  right  to  sue  for  wonls 
spoken,  when  no  dauiago  can  be  proved,  ought  not  to  be  estencle{l. 
As  Martin,  B.,  observes  in  AUsop  v.  AUsop  ( 1860)  20  L.  J.  Exch. 
N.  S.  315,  317 :  "The  law  is  jealous  of  actions  for  mere  words, 
and  the  rules  limiting  these  actions  ought  to  be  adhered  to  here." 
I  am  sure  that  no  one  who  has  had  even  a  short  experience  of  the 
business  of  an  ordinary'  civil  assize  would  question  the  wi.sdom  of 
this  caution.  If  a  change  of  the  law  is  desired,  it  is  from  the 
If^slature,  as  it  was  in  1891,  that  relief  must  be  sought.  It 
could  Im;  simply  obtained  either  by  enacting  that  [500]  a  school- 
master, etc.,  should  be  deemed  to  be  a  woman  within  54  &  55  Vict, 
chap.  51,  §  1,  or  that,  for  the  purposes  of  actions  of  slander,  im- 
putiitions  of  incontinence  in  a  man  should  bo  deemed  to  be  impu- 
tations of  a  criminal  oifense,  punishable  by  imprisonment.  In 
the  first  case,  a.-<  to  costs  (no  unimportant  matter  in  these  cases),  a 
man's  pot^ition  would  be  equal,  and  in  the  latter  superior,  to  a 
woman's. 
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ilj  Lords,  this  part  of  the  law  of  slander  has  sometimes  come 
in  for  prettj  sharp  criticism,  particularly  from  the  judges  who 
have  applied  it.  The  Court  of  Appeal  in  the  present  case  aaya 
([iyi6  1  K.  B.  358) :  "The  law  of  slander  is  an  artificial  law. 
.  .  ■  It  is  not  like  a  law  founded  on  settled  priiiciplea,  where 
the  court  applies  established  principles  to  new  eases,  as  they 
arise."  I  think  this  does  the  common  \a\v  on  the  subject  less  than 
justice.  The  law  of  defamation  is  founded  on  setthnl  principles. 
Defamation,  spoken  or  written,  is  alwaj's  actionable  if  damage  is 
proved,  and,  even  if  it  is  not,  the  law  will  infer  the  damage  needed 
to  found  the  action  (J)  when  the  words  are  written  or  printed; 
(2)  when  the  words  spoken  imptito  a  crime  punishable  with  im- 
prisonment; (3)  when  they  impute  certain  discuses  naturally  ex- 
eluding  the  patient  from  social  intercourse;  (4)  when  words  are 
spoken  of  a  person  following  a  calling,  and  spoken  of  him  in  that 
calling,  which  impute  to  him  unfitness  for  or  misconduct  in  that 
calling.  Tho  classification  is  one  of  words,  not  of  persons,  but  it  is 
a  classification  only.  There  is  no  reason  why  all  four  classes  of 
words  should  be  held  to  import  legal  damage  for  the  same  or  for 
some  analogous  reason.  I  think  these  rules  are  as  well  estab- 
lished, as  worthy  of  being  called  principles,  and  as  capable  of  be- 
ing applied  to  new  cases  when  they  arise,  as  are  most  ruTes  or 
principles  of  law  or  equity.  Perhaps  they  arc  neither  ideally  just 
nor  ideally  logical,  but  principles  are  like  that.  For  myself  I  am 
quite  content  to  take  the  law  as  I  find  it, 

My  Lords,  I  think  that  the  appeal  should  be  dismissed,  with 
costs. 

Lord  Parmoor:  My  T^ords,  the  appellant  is  a  schoolmaster, 
appointed  to  that  office  by  the  Oarnanonshire  County  Council. 
Tho  female  respondent  spoke  words  imputing  to  him  moral  mis- 
conduct with  a  married  woman.  There  was  no  proof  of  damage 
and  [601]  no  imputation  of  misconduct  in  the  discharge  by  the 
appellant  of  his  office  as  teacher.  The  words  were  spoken  of  him 
in  his  private  rharacter.  The  jury  found  that  the  words  were 
spoken  of  the  appellant  in  such  a  way  as  to  imperil  the  retention 
of  his  office.  It  was  propnsod  at  the  trial  to  call  Mr,  Evan  R. 
Davie^  to  give  evidence  on  tho  question  whether  the  alleged  slan- 
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der  would  tend  to  lose  the  appellant  his  employment  The  learned 
judge  thought  it  was  not  necessary  to  call  evidence  on  a  matter 
which  no  one  could  doubt.  Mr.  Artemiis  Jones,  counael  for  the 
respondents,  did  not  question  this  inference,  but  made  it  quite 
clear  that  in  hia  opinion  no  action  would  He  unless  the  words 
were  spoken  of  the  appellant  in  the  way  of  his  profession,  and  that 
the  words  must  be  distinctive' — that  is  to  say,  of  such  a  character 
as  would,  in  a  special  manner,  be  injurious  to  a  teacher  as  dis- 
tinguished from  any  other  public  officer.  "The  admission  I  made 
was  that  undoubtedly  a  public  authority  would  remove  him,  just 
as  I  submit  it  would  remove  any  other  of  its  ser^-ants."  Without 
determining  how  far  the  question  is  one  for  the  jury,  or  of  iufer- 
once  by  the  judge,  in  this  instance  the  judge  and  the  jury  took  the 
same  view,  and  I  think  the  case  must  bo  couaiderod  on  the  basis 
that  the  words  spoken  wpro  such  as  would  necessarily  imperil  the 
continuance  of  the  appellant  in  his  office  as  teacher. 

The  principle  that  damage  of  some  kind  is  essential  to  main- 
tain an  ordinary  action  of  slander  is  not  open  to  question.  There 
are,  however,  certain  cases  in  which  the  law  assumes  the  probabil- 
ity of  damage  without  requiring  proof.  It  is  not  necessary  that 
the  damage  should  be  pecuniary.  This  is  illustrated  in  an  action 
for  words  imputing  that  the  plaintiff  is  suffering  from  certain 
forms  of  contagious  disease,  which  tend  to  ostracize  him  from  so- 
<iety.  In  this  case  the  law  will  assume  dantagc  without  requir- 
ing proof,  as  also  in  cases  in  which  a  criminal  oifensc  is  imputed 
to  the  plaintiff,  or  in  which  the  words  spoken  impute  to  the  plain- 
tiff misconduct,  or  want  of  skill  or  capacity,  in  the  duties  or  re-, 
quiroments  of  his  office,  profession,  or  trade.  There  is  a  further 
case  of  much  difficulty,  where  the  words  on  which  the  action  Is 
foundeil  are  spoken  of  the  plaintiff  in  his  private  character,  but 
impute  to  Iiim  the  want  of  some  quality  or  capacity  requisite  to 
render  him  a  fit  person  to  hold  the  office  in  which  he  is,  or  to  pur- 
sue the  profession  or  vocation  in  wliich  he  is  engaged.  The  most 
common  instance  is  that  of  words  [502]  which  impute  dis- 
honesty to  a  trader,  in  which  ease  the  law  assumes  damage  with- 
out requiring  proof.  The  question  in  debate  is  whether  words 
spoken,  which  impute  to  a  teacher  moral  misconduct  with  a  mar- 
ried woman,  are  actionable  per  se  upon  probability  of  damage, 
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niul  come  within  the  category  of  those  eases  in  which  the  law  aa- 
suniftj  damage  without  requiring  proof. 

The  principle  above  refen^cd  to  la  ilhistrated  in  thre«  eases  to 
wliieh  referenco  was  made  during  the  argument  before  your  Ja>ti\- 
ships.  la  Luinhy  v.  AlMny  (1831)  1  Cromp.  &  J.  301,  30.'),  148 
Eng.  Reprint,  1434,  ISavlcy,  B.,  who  delivered  the  jiidgraent  of 
the  court,  said  i  "Every  authority  which  I  have  been  able  to  find 
either  shows'the  want  of  some  general  rerinisite,  as  honesty,  ca- 
pacity, fidelity,  etc.,"  or  connects  the  imputation  with  the  plain- 
tiff's ofBce,  trade,  or  business."  This  passage  does  not  purport  to 
say  that  whenever  words  import  the  want  of  some  general  requi- 
site they  are  actionable  without  proof  of  damage,  but  that  they 
are  not  actionable  unless  they  comply  with  one  or  other  of  the  two 
eiiuditions. 

Tn  Joties  v.  UiiUr  (1841)  T  Moes.  &  W.  433,  151  Eng.  Re- 
print, 831,  Parke,  U.,  says:  ''The  learned  judge  did  leave  the 
q\icsti()n  to  the  jnry,  whether  the  words  were  sp<iken  of  the  plain- 
tiff in  his  trade;  and,  indeed,  it  is  plain  that  the  words  were  so 
used,  from  the  fact  that,  in  the  conversation  iu  quiMtion,  tho 
plaintiff  was  spoken  of  as  n  brewer.  Independently  of  that,  how- 
eve^,  and  even  if  they  were  spoken  of  him  In  his  private  charac- 
ter, I  think  the  case  of  ^lanfoii  v.  SniilK  (1727)  3  Ld.  Knyni. 
1480,  92  Eng.  Reprint,  402,  is  an  authority  to  show  that  the 
words  would  ha^e  been  actionable,  because  they  must  necessarily 
affect  bini  in  bis  trade.  It  is  thei-e  said:  'We  were  all  of  opinion 
that  such  words  siwkeu  of  a  tradesman  must  greatly  lessen  tho 
'  credit  of  a  tradesman,  and  be  very  prejudicial  to  him,  and  there- 
fore that  they  were  actionable.'  " 

Parke,  B.,  then  distinguishes  the  case  he  is  considering  from 
Ayre  v.  Cmven  fl834)  2  Ad.  &  El.  2,  111  Eng.  Reprint,  1,  and 
Doyhy  v.  Roherts  (1837)  3  Bing.  N.  C.  833,  132  Eng.  Reprint, 
032,  on  the  ground  that  "it  was  possible  that  such  imputations  of 
incorrect  conduct,  out  of  the  line  of  their  respective  professions, 
might  not  injure  Uieir  professional  characters.  liut  this  ruse  is 
distinguishable,  because  here  the  imputation  is  that  of  insolvency, 
which  must  be  injurious;  for  if  a  [503]  tradesman  be  incapable 
of  paying  all  his  debts,  whether  in  or  out  of  trade,  his  credit  as  a 
tradesman,  which  depends  on  his  general  solvency,  must,  be  iii- 

10  B.  R.   O. 


,dbyCoogIe 


JONES  T.  JONEa.  03o 

jured.  The  case  of  Slanton  v.  Smith,  supra,  as  it  appears  to  mo, 
is  good  law,  notwithstautUug  tlie  observations  of  (\)ltnijin,  J,,  in 
Doyhy  T.  Roberts,  supra." 

Parke,  B.,  Jws  not  sav  tliat  he  would  have  oome  to  tlie  sjiiiic 
concluaion  as  Lord  Deunian  in  Ayre  v.  Cra-ren,  utifirn,  and  in 
Gallwey  v.  Marshall  (1S53)  9  Exch.  204,  2!)r,  I'.v,  Kvg.  Re- 
print, 126,  Aldorson,  B.,  eaid:  "There  are  oertjiin  iirofofisiini^, 
llie  proper  exercise  of  which  depends  on  morality ;  and  except  for 
the  case  of  Ayre  v.  Craren,  supra,  I  should  have  thought  that  that 
of  a  phyai?!ian  la  one  of  them." 

In  Alexander  v.  Jenkins  [1892]  1  Q.  B.  797,  fiOO,  Urd  Tier- 
schell  said  that  with  regard  to  a  man's  business,  profession,  or  any 
office  of  profit,  the  words  spoken,  to  be  actionable  per  se,  "must  be 
cither  somethiiip;  said  of  him  in  his  office  or  business  which  may 
damage  him  in  that  ofliee  or  business,  or  it  must  relate  to  souio 
quality  wliicli  would  show  that  he  is  a  man  who,  by  reason  of  his 
want  of  ability  or  lionesty,  is  nnfit  to  hold  the  office.  So  much 
with  regard  to  offices'  of  pn)fit ;  the  reason  being  that  in  all  those 
cases  the  court  will  prcsnme,  or  perhaps  I  should  rather  say  the 
law  pi-esumes,  such  a  piobabilify  of  pecuniary  loss  fnan  snch  im- 
putation, in  that  office  or  employment  or  profession,  that  if  will 
not  require  special  damage  to  be  shown.  It  may  be  said  to  Ix'  an 
arbitrary  rule.  Bo  it  so;  but  the  rule  is,  at  all  events,  laid  down, 
and  seems  to  mc  to  rest  on  that  basis." 

Sir  Eol)ort  t'iulay,  in  his  exhaustive  review  of  all  the  relevant 
cases,  did  not  bring  any  to  the  notice  of  your  Lordwhips  in  whicli 
an  imputation  on  a  plaintiff's  moral  character  in  his  privale  lifn 
had  been  held  to  be  actionable  without  proof  of  danutge,  except  the 
case  of  a  clprg.vman  in  the  Church  of  England,  when  ac<-use(l  of 
misconduct  which  might  cause  him  to  be  deprived  of  his  benetic<', 
in  whioh  he  otherwise  had  a  freehold  interest,  or  to  lose  a  chap- 
laincy from  which  he  can  be  removed,  Pemberlon  v.  Colls 
a847)  10  Q.  B.  461,  ll(i  Eng.  Reprint,  176,  16  T^  J.  Q.  B.  N. 
S.  403,  11  Jur.  1011 ;  Payne  v.  Beutrmorris  (IfiGS)  1  T.ev.  248, 
83  Eng,  Reprint,  391.  It  does  not  follow  that  words  which  would 
lie  [604]  actionable  in  the  case  of  a  beneficed  clerg>Tnan  would  be 
actionable  if  he  is  nnbeneficed  or  without  any  other  preferment. 
JO  B.  R.  r. 
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O'alhvey  v.  Marshall  (1853)  9  Excli.  294,  156  En^.  Reprint,  126, 
2  C.  L.  R.  390,  23  L.  J.  Exch.  N.  S.  78,  2  Week.  Rep.  106. 

It  was  argued  on  bclialf  of  the  appellant  that,  although  iio  prec- 
edent conld  be  found  in  the  books,tho  case  came  within  a  princi- 
ple which  had  been  already  rpcc^iizcd,  and  that  the  words  spoken 
are  actionable  per  se,  since  they  could  not  fail  to  be  injurious  to 
the  plaintiff  and  imperil  the  continuance  of  his  office  as  teacher. 
If  the  matter  was  opeii,  I  think  that  there  ia  much  weight  in 
tbis  argument.  It  is  difficult  to  find  any  distinction  in  principle 
between  a  charge  of  dishonesty  made  against  a  trader  jn  his  pri- 
vate character  and  a  charge  of  immorality  made  against  a  teacher 
in  his  private  character,  A  teacher  holds  an  office  of  high  im- 
portance and  responsibility,  involving  the  care  of  the  morality 
and  character  of  his  pupilai  Apart  from  the  finding  of  the  jury, 
I  agree  with  the  conclusion  of  Lush,  J.,  that  the  words  spoken, 
which  imputed  to  the  appellant  moral  misconduct  with  a  married 
woman,  cannot  fail  to  be  injurious  to  him  in  the  office  which  bo 
holds.  The  conclusion  which  might  naturally  be  drawn  is  tliat 
llie  law  would  assume  damage  without  requiring  pnwf.  I  am 
fore«.'d,  however,  to  an  opposite  conclusion.  The  matter  is  not 
open.  As  the  law  of  slander  stands,  words  imputing  moral  rais- 
i'ouiluct  to  a  plaintiff  who  holds  an  office  such  that  the  imputation 
cannot  fail  fo  be  injurious  to  him  are  not  actionable  without  proof 
of  special  damage  unless  they  relate  to  his  conduct  in  the  office,  or 
import  an  imputation  connected  with  his  official  duties.  Accept- 
ing, in  this  respect,  the  view  taken  by  the  Court  of  Appeal,  it  is 
unnecessary  to  consider  the  numerous  eases  to  which  your  Ix)rd- 
ships  were  referred.  The  judgment  of  Lord  Denman  in  Ayre  v. 
(hat-en  (1834)  2  Ad.  &  El.  2,  8,  111  Eng.  Reprint,  1,  4  Xev.  6: 
M.  220,  4  L.  .T.  K.  R.  N.  S.  35,  is  directly  in  point.  T)r.  Ayre,  a 
pliysician,  was  accused  as  being  a  party  in  a  crim.  con.  affair  that 
had  been  long  talked  about,  the  innuendo  being  moral  misconduct 
with  a  married  woman.  Lord  Denman,  after  citing  Raylev,  R's 
judgment  in  Lumby  v.  Allday  (1831)  1  Cromp.  &  J.  301,  148 
Eiig.  Reprint,  14-34,  says :  "In  the  present  case  much  doubt  was 
entertained  whether  the  words  were  not  actionable  within  the  rule 
just  adverted  to.  For,  being  laid  as  spoken  of  the  plaintiff  as  a 
physician,  in  which  character  he  may  have  opportunities  [S05j  of 
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abusing  the  coufidciice  r<;posed  in  Iiim,  to  commit  acts  of  criminal 
conversation,  the  statcmt^nt  must  he  thought,  large  Piiongh  to  admit 
such  proof  to  be  adduced  on  the  trial^in  which  case  the  nwcssary 
proof  would  be  presumed  to  have  been  given,  and  the  judgment 
ought  not  to  be  arrested.  But,  after  full  examination  of  the  au- 
thorities, we  think  that,  in  actions  of  thia  nature,  the  declaration 
cug-lit  not  merely  to  state  that  Bucb  scandalous  conduct  was  im- 
puted to  the  plaintiff  in  his  profession,  but  also  to  set  forth  in 
what  manner  it  was  connected  by  the  speaker  with  that  profession. 
For  this  defect  the  judgment  must  he  arrested."  The  law  as 
stated  by  Lord  Denman  has  been  accepted  in  later  cases,  and  it 
cannot  now  be  altered  without  an  act  of  the  legialaturp. 

If  it  is  necessary  to  find  an  historical  reason  why  the  imputa- 
tion of  immorality  has  Iiccn  treated  in  a  different  way  from  the 
imputation  of  dishonesty,  it  may  be  found  in  a  iiasssage  in  Itlack- 
stone's  Commentaries,  book  3,  chap.  8,  p.  124:  "So  scaudals, 
which  coneern^  matters  merely  spiritual,  as  to  call  a  ninu  heretic 
or  adulterer,  are  cognizable  only  in  the  Ecclesiastical  Court; 
unless  any  temporal  damage  ensues,  which  may  be  a  ft)undation 
for  a  per  quod."  Tip  to  1855  a  person  in  the  position  of  the  ap- 
pellant still  had  a  nominal  remedy  in  the  Kcclesiastical  Courts, 
which  had  power  to  inflict  penance  on  the  defendiint,  though  not 
to  award  damages  to  the  plaintiff.  By  the  Statute  18  &  19  Vict, 
chap.  41,  the  power  of  the  Ecclesiastical  Courts  "to  entertain  or 
adjudicate  upon  any  suit  for  or  cause  of  defamation"  was  taken 
"away,  but  no  change  was  mad^  in  the  remedies  available  in  the 
secular  court.  A  further  argument  against  the  contention  made  on 
Ijebalf  of  the  appellant  may  be  found  in  the  Slander  of  Women 
.\ct  1891.  Up  to  this  date  charges  of  unchastity  or  immorality 
against  women  were  not  actionable  without  proof  of  special  dam- 
age. Sect.  1  enacts  that  words  spoken  and  published  after  the 
passing  of  the  act  which  impute  unchastity  or  adultery  to  any 
woman  or  girl  shall  not  require  special  damage  to  render  them  ac- 
tionable,, provided  always  that  in  any  action  for  words  spoken  and 
made  actionable  by  the  act  a  plaintiff  shall  not  recover  more  costs 
than  damages,  unh^ss  the  judge  shall  certify  that  tliere  was  reason-  , 
able  ground  for  bringing  the  action.  If  protection  from  imputa- 
tions of  unchastity  or  adultery  in  their  private  character  is  to  be 
10  B.  B.  C. 
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extended  to  men  by  [806]  giving  a  riglit  of  action  without  the 
necessity  of  proof  of  speeia!  damage,  tliis  is  a  matter  not  for 
your  Lordships,  biit  for  the  It^slatiire. 

My  Lords,  the  appeal  fails  and  should  be  dismissed. 

Lord  Wrenbury:  ITy  Thirds,  slander  is  actionable  only  if 
cither  (1)  special  damage  is  proved,  or  (2)  the  imputation  is  anch 
and  the  state  of  facts  proved  is  sucli  as  that  the  law  presumes  or 
infers  damage,  or  (3)  the  case  falls  wttliin  the  Slander  of  'Women 
Act  189L  This  is  a  concise,  and  I  hope  an  accurate,  statement  of 
the  law. 

Damage  includes,  but  is  not  coniinetl  to,  pocuuiaiy  damage. 
Slander  by  imputation  of  contagious  disease,  such  as  leprosy,  is 
actionable.  The  damage  in  snch  case  is  the  exclnsion  of  the 
plaintijf  from  society.  Slander  by  imputation  of  misconduct  in 
an  office  which  is  not  an  office  of  profit  is  actionable.  The  reason 
for  this  is  not  very  clear,  but  would  seem  to  be  that  the  slander 
might,  if  true,  show  that  the  man  ought  to  be  deprived  of  his 
office.  Sco  Lord  IIiTschell  in  Ale.ramier  v.  JenJ-'ins  [1892]  1  Q. 
B.  797,  803,  (il  L.  J.  Q.  B.  N.  S.  634,  6fi  L.  T.  N.  S.  391,  40 
Week.  Rep.  r>4fl,  56  J.  P.  452.  At  any  rate  it  is  not  pecuniary 
damage.  The  damage  need  not  be  (although  in  most  eases  it  is) 
pecuniar}',  but  there  must  be  damage  proved  or  as  matter  of  law 
presumed. 

The  fact  that  the  imputation  is  a  gross  and  grievous  attack 
upon  personal  character  is  not  of  itself  enough.  For  otherwise  a 
statute  would  not  have  been  necessary  to  enable  a  woman  or  a  girl 
to  sue  for  slander  upon  her  chastity.  The  imputatioiv  must  be 
such  and  the  state  of  facts  snch,  not  as  that  a  judge  would  neces- 
sarily or  reasonably  presume  or  infer  damage,  but  as  that  judge.-; 
in  the  past  have  presumed  or  inferred  damage.  This  involios  a 
confession  which  I  fear  must  be  made  that  the  law  of  slander 
rests  not  upon  any  principle  whose  elasticity  will  admit  new 
cases,  but  upon  artificial  distinctions.  .\n  artificial  and  arbitrary 
rule  is  not  a  principle.  The  plaintiff  must,  for  success,  bring  his 
case  within  the  very  limited  class  of  eases  in  which  slander  has 
been  held  actionable.  ITe  must  show  that  the  imputation  is  such 
and  the  state  of  facts  is  such  as  that  a  presumption  of  damage 
10  B.  n.  c. 
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as  matter  of  law  has  been  made  in  the  past;  under  like  circum- 
stances. I  am  of  course  here  [607]  speaking,  and  throughout 
this  opinion  I  am  speaking,  of  cases  in  which  damage  is  not 
proved. 

Setting  aside  the  case  of'slander  actionable  by  statute  under  the 
Slander  of  Women  Act  1891,  there  are  only  three  heads  witliin 
some  one  of  which  the  plaintiff  mnst  bring  his  case ;  they  are : 

1.  Imputation  of  crime. 

2.  Imputation  of  a  contagions  disease  tending  to  exclude  the 
plaintiff  from  society, 

3.  Imputatioji  against  the  plaintiff  in  the  way  of  his  ofRce,  pro-  ■ 
fession,  or  trade,  or  which  will  touch  him  in  the  way  of  hia  ofBee, 
profession,  or  trade. 

The  present  case  is  sought  to  be  brought  under  the  third  head. 

The  instance  of  "touching  a  man  in  his  trade,"  which  is  most 
profusely  illustrated  by  authority,  is  the  imputation  of  ipsolvency 
to  a  trader.  In  such  a  case  it  would  soom  that  there  is  no  necessity 
for  a  colloquium;  for  speaking,  that  is,  of  the  insolvency  with 
reference  to  the  trade.  The  law,  it  appears,  will  take  notice  of 
the  fact  that  solvency  is  so  essential  a  factor  in  the  existence  of  a 
trader  that  to  speak  of  liim  as  insolvent  will  neees.sarily  "touch 
him  in  his  trade;"  it  is  an  attack  u]>on  a  necessary  part  of  his 
trading  equipment.  This  seems  to  be  the  ratio  decidendi  in  Read 
V.  Hudson  (1700)  1  Ld.  Raym.  610,  91  Eng.  Iteiuiut,  1308  (a 
lace  man),  SiatUon  t.  Smith  (1727)  2  T^.  Kayin.  1480,  92 
Eng.  Reprint,  4(!2  (a  weaver).  Hooker  v.  Turner  (1694)  Holt, 
K.  U.  39,  90  Eng.  Reprint,  010  (a  merehflnt),  WhiUinyton  v. 
Gladvin  (1826)  5  Bam.  &  C.  180,  108  Eng.  Reprint,  67  (a  mer- 
chant), and  Jones  v.  LiUhr  (1841)  7  Mees.  &  W.  423,  l.".!  Eng. 
Reprint,  831  (a  brewer). 

By  contrast  with  these  cases  is  the  case  of  the  attorney  or  solici- 
tor. In  that  ease  it  would  seem  that  there  must  be  colloquium, — 
the  words  must  be  spoken  of  the  plaintiff  in  the  matter  of  his  pro- 
fession. If  not,  his  action  will  fail.  DoyUy  v.  Ttoberls  (1837)  3 
Bing.  N.  C.  835,  132  Eng.  Reprint,  632,  .5  Scott,  40,  3  Hodges, 
154.  6  L.  -T.  C.  P.  N.  S.  279 ;  Dauncey  v.  IloUoway  [1901]  2  K. 
B.  441,  3  B.  R.  C.  54,  70  L.  J.  K.  B.  N.  S.  695,  49  AVeck.  Rep. 
546,  84  L.  T.  X.  S.  649,  17  Times  L.  R.  493.    In  that  case  the 
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wortla  aio  not  actionable  imless  tliey  impute  either  impropriety  oi" 
misconduct  in  relation  to  or  in  connection  with  tho  pn)fpssioa  or 
want  o£  capacity  to  oarrv  on  tlie  profession.  It  scenia  to  liavo 
been  assumedj  but  why  I  cannot  say,  that  solvency  ia  not  &  nccc3- 
aary  part  of  the  ei[itipment  of  a  solicitor.  But  even  a  solicitor 
[508]  may  be  allowed  an  opportunity  of  proving  special  damage. 
.4.  B.  V.  C.  D.  (1904)  7  F.  22,  42  Scot.  L.  K.  37,  12  Scot.  L.  T. 
395.  .\n  imputation  of  dishonesty  seems  to  be  enough  in  the  case 
of  a  surveyor.  BJun^en  v.  Eustace  (1618)  Cro.  Jac.  504  (ca30 
15),  70  Eng.  Reprint,  430.  The  reason  assigned  (one  which,  to 
myself,  is  far  from  convincing)  is  that  "a  surveyor  is  an  officer 
of  skill,  and  there  is  such  an  officer  for  the  King  who  is  mentioned 
in  Acts  of  Parliament  by  that  name."  From  which  it  seems  to 
have  been  inferred  that  tlie  words  tonched  him  in  his  profession. 
Pi-obably  the  case  ia  saved  hy  the  fact  that  tlie  defenilaut  bad 
"communication  with  bim  [the  plaintiff^  about  the  mcaanring 
of  land." 

Tf  the  office  be  one  of  trust,  an  imputation  of  dishonesty  in  the 
calling  tonehes  the  plaintiff  in  his  calling  and  is  actionable.  iS'eo' 
v\an  V.  Blg()  (1633)  Cro.  Car.  480  (ease  3),  79  Eng.  Reprint, 
1015.  If  the  office  he  an  office  of  honor,  but  not  of  profit,  iuiputa- 
ti(;n  of  "misconduct  in  the  office  is  actionable;"  but  a  gross  impn- 
tatiou  such  as  that  the  plaintiff  is  an  hnltitual  drunkard  and  unfit 
for  the  office  is  not.  Alexander  v.  Jenluis  [1892]  1  Q.  B,  797, 
fil  L.  J.  Q.  B.  N.  S.  C34,  6C  L.  T.  N.  S.  391,  40  Week.  Rep.  546, 
iii'i  J.  P.  452.  Lord  Hersehell's  juilginent  in  tliat  case  is  most  in- 
."tructive,  and  leaves  tho  reader  convinced  that  to  look  for  a.  prin- 
ciple in  the  law  of  slander  is  an  idle  quest.  Lepialation  is  the  only 
remedy  which  can  establish  a  principle  or  lay  down  a  satisfactory 
code.  Lord  Hersehell  sHmmarizea  thia  part  of  the  law  hy  saying 
that  in  the  case  of  the  office  of  profit  "it  must  be  either  something 
said  of  him  in  his  office  or  Inisineas  which  may  damage  him  in  that 
office  or  husinexa,  or  it  must  relate  to  some  quality  which  would 
bIiow  that  be  ia  a  man  who,  by  reason  of  his  want  of  ability  or 
honesty,  is  unfit  to  hold  the  office;"  and  that  in  the  ease  of  the 
office  not  of  profit  the  mere  imputation  of  want  of  capacity  or 
ability  is  not  enough;  but  there  must  be  an  imputation  that  the 
1 0  B.'  K.  r. 
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man  ought  to  be  dupriveil  of  his  office,  and  which,  therefore,  in- 
volves a  risk  of  exclusion  from  the  office. 

Solvency  in  a  trader  ia  perhaps  the  best  illustration  of  what  I 
take  it  was  meant  hy  the  expression  "general  requisite"  in  the 
often-quoted  worda  of  Bayley,  B.,  in  Lumhy  v.  Allday  (1831)  1 
Cromp.  &  J.  301,  305,  148  Eng.  Reprint,  1434,  1  Tyrw.  217,  9 
L.  J.  Exch.  62.  It  seems  to  mean  something  which  the  law  recog- 
nizes without  evidence  as  being  necessary  in  the  calling, — some- 
thing necessary  in  the  calling  as  [509]  distinguished  from  some- 
thing which  may  lead  to  diamissal  from  the  calling.  "Every  au- 
thority whieh'I  have  been  able  to  find  either  shows  the  want  of 
some  gf'ncral  requisite  as  honesty,  capacity,  fidelity,  etc.,  or  con- 
nects the  imputation  with  the  plaintiff's  office,  trade,  pr  business." 
The  latter  will  do  aa,  e.  g.,  if  there  be  an  imputation  of  unehastity 
in  a  servant  girl  m  relation  to  her  employ meiti.  Connors  v.  Jus- 
tice (1862)  13  Ir.  0.  1.  Rep.  451.  But  if  the  words  are  not  ap- 
plicable to  conduct  in  the  profession  or  calling  the  slander  is 
not  actionable,  even  though  the  words  impute  to  a  clergyman  in^ 
continence,  he  being  unbeneficed  (OaUwei/  v.  Marshall  (1853) 
9  Exch.  294,  156  Eug.  Reprint,  126,  2  C.  L.  R.  30!),  23  L.  J. 
Exch.  N.  S.  78,  2  Week.  Rep.  100),  or  to  a  governess  prostitution 
(Wharton  v.  Brook  (1G6!))  1  Vent.  21,  80  Eng.  Reprint,  15) ;  or 
to  a  clerk  of  a  gas  company  gross  immorality  {Lumhy  v.  AUday 
(1831)  1  Cromp.  &  J.  301,  148  Eug.  Reprint,  1434,  1  Tyrw- 
217,  9  L.  J.  Exch.  62,  In  such  a  case  the  law  seems  to  bo  that  if 
the  imputation  does  not  touch  the  plaintiff  in  his  calling  there 
must  be  the  colloquium, — the  words  must  be  spoken  of  him  in  his 
profession.  The  strongest  case  is  Ayre  v.  Craven.  (1853)  2  Ad.  & 
El.  2,  8,  111  Eng.  Reprint,  1,  where  the  words  imputed  adultery 
to  a  physician.  Lord  Demnau  there  concludes  his  judgment  by 
saying:  "In  actions  of  this  nature  the  declaration  ought  not 
merely  to  state  that  such  scandalous  conduct  was  imputed  to  the 
plaintiff  in  his  profession,  but  alao  to  set  forth  in  what  manner  It 
was  c-onn«'ted  by  the  speaker  with  that  profession."  That  ease 
was  followed  in  Jaiues  v.  Brook  (1840)  9  Q.  B.  7,  115  Eug.  Re- 
print, 1178,  16  L.  J.  Q.  B.  X.  S.  17,  10  Jur.  541,  where  the 
defamation  was  of  a  salaried  superintendent  of  police,  and  upon 
motion  in  arrest  of  jiidgment  the  judgiiicut  was  arrested  on  the 
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groiiiid  that  the  declaration  did  not  show  how  .the  speaker  con- 
nected the  inipntation  with  the  piofession.  In  Jones  v.  Littler 
(1841 )  7  ilees.  k  W.  423, 151  Eng.  Reprint,  831,  10  L.  J.  Exch. 
X.  S,  171,  the  mention  in  the  slanderous  conversation  of  the  man's 
trade  (that  of  a  brewer)  would  seemingly,  apart  from  the  fact 
that  the  imputation  was  of  insolveucj  to  a  trader,  have  been 
enough. 

The  ease  before  your  Lordships'.  House  is  that  of  a  school- 
master, and  the  imputation  is  one  of  moral  misconduct  with  a 
married  woman.  The  calling  was  not  mentioned  in.  the  conversa- 
tion. The  jury  found  that  the  words  were  spoken  of  the  plain- 
tiff in  the  way  of  his  calling,  but  the  Court  of  Appeal  held  (and  I 
agree)  that  there  was  no  evidence  to  support  tliat  finding.  The 
cpiestion  put  to  the  jury,  [510]  however,  goes  on  thus :  "In  the 
way  of  his  calliug,  that  is,  in  such  a  way  as  to  imperil  the  reten- 
tion of  his  office."  I  am  unable  to  follow  the  intention  of  this 
paraphrase,  or  to  see  that  it  is  a  paraphrase.  The  jury  answered 
the  question  in  tlio  afBrinative,  and  further  found  that  the  words 
imputed  that  he  was  unfit  to  hold  his  oflice.  What  has  most 
prt?sa(fd  me  in  tlie  case  is  that  Mr.  Artemus  Jones,  wlio  appeared 
for  the  defendants,  admitted  at  the  trial  that  the  imputation 
would  endanger  the  plaintiff's  position.  lie  admitted  (to  use  his 
own  expression,  on  further  consideration)  that  "undoubtedly  a 
public  authority  would  remove  him  just  as  it  would  remove  any 
other  of  its  servants."  His  point  was  not  tliat  the  imputation 
would  not  injure  him,  but  that  if  was  not  said  of  hiih  in  his  pro- 
frfsion  of  a  schoolmaster.  In  consequence  of  his  admission  t!ie 
plaintiff  abstnined  from  calling  evidence  upon  this  poijit.  I,  feel 
great  doubt  whether  under  these  circumstances  it  was  not  open  to 
the  jury  to  find  as  they  did,  and  whether  the  only  jioint  left  was 
not  whether  the  absence  of  tlie  colloquium  was  necessarily  fatal. 
This,  I  think,  would  be  a  point  which  would  require  careful  con- 
sideration. However,  as  your  Lordships  do  not  attach  the  impor- 
tance which  I  do  to  this  asjieet  of  the  case,  I  shall  not  press  my 
view  to  the  extent  of  differing  from  the  motion  proposed  by  the 
noble  and  learned  Lord  on  the  woolsack. 

Order  of  the  Court  of  Api>eal  aflirme<l  and  appeal 
dismissed,  with  costs. 

Lords'  Journals,  July  28,  1916, 
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JONES  T.  JONES.  fi« 

StJisitora  for  appellant:    BaJecr  <£  Xairjie, 
Solicitors  for  respondents:     Shya  Roberts  &   Company,  for 
Lloyd  George  &  George,  Criccielh. 

Note. — Imputation  of  immorality  to  man  as  slander  or  UbtL 

I.  Libel,  B*a. 
II.  Sl9nderi 

a.  ImpuUitlon  of  adultery,  fortifoaKon,  or  blotmy,   6*6. 

t.  Imputation  of  inceat,  6liO. 

e.  Ituputatlon  of  tiaatardy,  SSI, 

d.  Imputation  of  sodomif,  beBttalttf/,  or  buggerg,    SS3. 

I.  Libel. 

It  18  elementary  that  in  nmny  instances  language  which  will  not 
support  an  setion  for  slander  will  nevertheless  constitute  aetioTiable 
'libel,  the  salient  reason  being  that  a  libel  is  more  deliberately  pre- 
pared, more  widely  circulated,  and  more  permanent  than  iiiiUUT 
spoken,  by  word  of  moutli,  Writteu  words,  therefore,  holding  n 
person  up  to  hatred,  ridicule,  and  contempt,  and  which  charge  no 
crime,  and  conseqnently  might  -not -afford  a  ground  for  an  action  for 
slander,  nevertheless  will  support  an  action  for  libel.  It  is  therefore 
held  that  to  impute  by  written  words  of  a  man  that  he  lins  commit- 
ted adultery,  fornication,  etc.,  is  libelous  per  se,  althoiigli  sueh  ads 
may  not  be  criminally  punishable. 

ITnited  fiT\Tm. —Broad  v.  Dcusier  (1878)  8  Biss.  ii>5,  Fe<l.  Gas. 
No.  1,908;  Dempxter  v.  Mann  (1907)  157  Fed.  319,  reversed  on 
other  ground  in  (laiO)  KCi  C.  C.  A.  325,  179  Fed.  S:i7. 

lu-isois. — llunner  v.  Kvcning  American  Pub.  Co.  (1912)  175 
lU.  App.  416. 

MASSACiirsETTs. — Bishop  v.  Journal  ycwsjtaper  Co.  (1897)  168 
ifass.  327,  47  \.  K.  119. 

MiniKiAS'. — Bailey  v.  Kalamazoo  Pub.  Co.  (1879)  40  Mich. 
Wi ;  Pari.-  v.  Delroit  Free  Press  Co.  (1888)  72  Mich.  .'itiO,  1  L.R.A. 
699.  ]C  Am.  St.  Hep.  544,  40  K.  W.  731. 

New  Yo«K.—.7ohnKon  v.  Si/nelt  (1895)  89  Hun,  192,  35  N.  Y. 
Supp.  79;  Stuart  v.  Prexs  Pub.  Co.  (1903)  83  App.  Div.  467,  82 
>'.  Y.  Supp.  4111;  O'Brirn  v.  Bninflt  (1902)  72  App.  Div.  367, 
76  X.  Y.  Supp.  498. 

PKX-\-8YLVAN-r.t.— I'lV/ori-  T.  O'Mell  (1869)  63  Pa.  253,  3  Am. 
Rep.  544. 

Utah.— /,o«-e  v.  Herald  Co.  (1889)  6  Utah,  175. 

Vermont.— ,7oHfis  v.  Roberts  (1901)  73  Vt.  201,  50  All.  107J. 

In  Broad  v.  Deuster,  svpra,  where  a  publication  in  a  jicwspaper 
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that  a  man  had  maintained  unlawful  relations  with  the  wivcit  of 
other  men  was  held  libelous  per  se,  the  court  said:  "The 'publica- 
tion complained  of  is,  I  think,  clearly  libelous.  The  arg;ument  of 
counsel  for  the  defendant -seemed  to  assume  'that,  jn  order  to  con- 
stitute a  libel,  the  publication  must  impute  a  crime,  or  chaige  some- 
tiling  which,  if  uttered  verbally,  would  have  been  actionable  in  itself 
as  slander.  But  the  distinction  between  slander  and  libel  in  this 
respect  is  well  established;  and  it  is  settled  that  an  action  for  Ubel 
may  be  sustained  for  words  published  which  tend  to  bring  the  de- 
fendant into  public  contempt  or  cjdicule,  even  though  the  same 
words  spoken  would  not  have  been  actionable.' " 

And  a  publication  in  a  paper  that  a  certain  lady  was  the  mistresu 
of  the  plaintiff  has  been  held  libelous  per  se.  Dempster  t.  Mann 
(1907)  157  Fed.  319,  reversed  on  other  grounds  in  (1910)  103  C. 
C.  A.  325,  179  Fed.  837. 

And  in  Sluart  v.  Press  Piib.  Co.  (1903)  83  App.  Div.  467,  8%  N. 
Y.  Supp.  401,  a  publication  in  a  newspaper  that  an  action  for  divorce 
had  been  commenced  by  a  certain  man  against  his  wife,  and  that 
afSdavits  by  private  detectives  whidi  aL'companied  the  papers 
cl]arge<l  her  with  improper  conduct  with  the  plaintiff,  was  held  to 
be  libelous  per  se.  And  to  the  same  effect  is  Pillock  v.  O'Niell 
(18G9)  63  Pa.  3.>3,  3  Am.  Rep.  514. 

It  is  lilielous  per  ."p-  to  publisli  of  a  man  that  his  conduct  with  a  cer- 
tain woman  was  entirely  nnliecoming  of  him  as  a  married  man,  and 
a  minister  of  the  Gospel,  since  this  would  tend  to  lower  him  in  the 
estimation  of  the  public  and  have  a  natnral  tendency  to  injure  him 
in  his  profession.    Jones  v.  Roherfx,  supra. 

And  in  Johnson  v.  Synelt  (1895)  89  Hun,  192."  35  N.  T.  Supp. 
79,  affirmed  in  (1898)  157  N.  Y.  C«l,  51  N.  V.  1091,  where  there 
was  a  publication  in  a  newspaper  that  a  minister  had  been  arrested 
at  a  certnin  place,  and  thiit  it  was  claimed  that  he  was  too  much  of 
a  family  man.  and  tjiat  he  was  still  under  cover,  it  was  held  that 
the  matter  was  libelous  per  sc. 

So,*nl.io,  in  Ilaileij  v.  Kalamazoo  Pub.  Co.  (1879)  40  Mich.  251,  a 
publication  conccriiing  a  minister,  who  was  a  candidate  for  office, 
reading:  '"Then  tln-re  was  that  Iowa  Ucecher  business  of  his,  which 
beat  him  out  of  a  station  at  Grass  Lake,"  implying  a  charge  of  adul- 
tery, wuii  held  actionable. 

in  lUshup  V.  Journal  Neirspaper  Co.  (1H97)  108  51ass.  327.  -17 
X.  E.  11!',  where  an  article  publi.ihod  in  a  newspaper,  ststing  thiit  a 
doctor,  who  was  president  of  a  club,  Imii  siiir limbed  to  the  enticing 
charms  of  the  caterer's  pretty  wife,  and  as  a  result  the  doctor's  wife 
was  about  to  bring  proceedings  fur  a  divorce  in  which  she  woulil 
name  the  caterer's  wife  as  corespondent,  it  wns  hcli!  fliat  tlie  publi- 
cation was  libelous;  that  even  if  it  did  not  inijnite  adultery  to  the 
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doctor  Jt  tatjied  to  Bnbject  him  to  public  ridiculey  and  to  charge  liini 
with  misconduct,  and  to  impair  his  reputation  and  standing  in  the 
community,  and  that  if  it  did  impute  adultery  it  was  still  more 
libelous. 

And  in  O'Brien  v.  Bennett  (I'JOS)  72  App.  Div.  367,  76  N.  Y. 
Su]^.  498,  vhere  a  publication  in  a  newspaper  stated  Uiat  plaiutil! 
(giring  his  name),  had  beou  arrested  at  Coney  island  with  a  married 
woman  for  whom  he  had  been  buying  drinks,  and  that  she  took  the 
change  returned  by  the  waiter,  as  she  claimed,  to  jjrevent  the  waiter 
from  robbing  him,  it  was  held  that  the  matter  exposed  him  to  public 
ridicule  and  contempt,  end  was  libeloua. 

It  has  been  held  libelous  to  publish  of  a  man  that  be  lived  with, 
and  married,  a  certain  woman,  wlien  at  tlie  time  he  had  two  wives. 
Parker  v.  Meader  (1859)  33  Vt.  300. 

And  in  Park  v.  Detroit  Free  Press  Co.  (1888)  73  Mieh.  660,  1 
L.R.A.  599,  U  Am.  St.  Rep.  544,  40  X.  W.  731.  it  was  held  libelous 
to  print  an  article  stating  that  a  married  man  had  been  arrester| 
on  a  charge  of  l>astardy. 

■  In  Lowe  v.  Herald  Co.  (1889)  6  Utah,  175,  91  Pac.  991.  it  was 
held  libelous  to  publish  a  statement  charging  a  man  with  adultery 
and  rape,  since  it  accused  him  of  an  indictable  crime,  and  tended  to 
expose  him  to  public  contempt. 

And  in  ThibauU  v.  Sessions  (1894)  101  Mich.  379.  59  N.  IV.  634, 
the  publication  of  an  article  headed,  "Two  Lake  Ijindeu  Sehool- 
teachers  Guilty  of  Horrible  Orimew."  and  containing  language  charg- 
ing that  the  teachers  had  been  guilty  of  indecent  and  criminal  lib- 
erties and  practices  with  the  persona  of  their  pupils,  was  held  to 
be  actionable  per  se. 

And  in  Wright  v.  Great  Xorlhem  R.  Co.  (1916)  —  Mo.  App.  — , 
186  S.  W.  1085,  under  a  statute  defining  libel  as  the  malicious  def- 
amation of  a  person  made  public  by  any  writing  tending  to  provoke 
him  to  public  hatred,  contempt,  or  ridicule,  or  to  deprive  him  of 
Ibe  benefits  of  public  confidence  and  social  intercourse,  a  publioi- 
tion  was  held  libelous  per  se  which  charged  a  man  with  immoral  and 
licentious  conduct  with  a  woman  on  a  sleeping  car. 

In  Goodrich  v.  Davis  {184(i)  11  Met.  473,  a  declarnlion  in  an 
action  for  libel  allege<l  that  the  defendant  cauBed  to  ho  published 
concerning  tlie  plaintiff  statements,  "Can  you  be  guilty  of  brenkiug 
the  seveutli  Commandment,  and  cover  that  noisy  and  lieeiitiouM 
affair?"  And  after  a  recital  of  a  part  of  the  Tenth  Commandment. 
*rhou  slialt  not  covet  thy  neighlxir's  wife'  have  you  a  clear  conscience 
on  this  subject?  Is  not  conscience  a  little  imquiet?''  And  it  was 
held  that  the  declaration  charged  the  defendant  with  the  publication 
of  libelous  matter  affecting  tlie  plaintiff's  character,  and  that,  upon 
evidence  admissible  under  the  declaration,  it  would  be  competent 
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for  the'j'tir^  to  find  that  the  defendant  charged  tite  .plainHS:  witk 
the  crime  Of  adultery;' 

[n  ColHris  V.  Dispatch' Puh.  Go.  (1893)  15?  Pa.  187,  34  Am.  St. 
Hep.  ((36,  25  Atl.  546,  where  the  evidence  tended  to  show  the  publi* 
cation  of  a  staterarait  th&t  complaint  and  demanda^  for  the  remgval 
of  a  postal  inspector  had  been  made  on  account  of  his  intimacy  with 
a  certain  woman,  and  abo  tO'  show  hie  dismissal,  it  was  held  that 
the  case  should  have  been  submitted  to  the  jury,  and  that  it  was 
error-to  grant  a  nonsuit, 

II.  SUtnOm: 

a.  Ittipntation  of  adultery,  fomicatton,  or  "bigamy. 

Oral  imputations  on.  a  maji's  moral  character,  not  amounting  to  a 
I'liarge  of  a  crime,  are  generally  held  not  actionable  as  slander,  in  the 
absence  of  the  proof  of  special  damage,  and  as  at  common  law  adul- 
tery and  fornication  were  not  punishable  ciiniinally,  it  was  held 
that  orally  to  charge  a  man  with  such  offenses  did  not  constitute 
slander  per  se.  Dukes  v,  Clark  (1826)  2  Blackf.  (Ind.)  20;  Lmjh;)- 
Hns  V.  Justice  (1849)  1  Ind.  557;  TerwilUger  v.  ^\'an,h  (1858)  It 
X.  Y.  54,  72  Am.  Dec.  420;  Wilson  v.  Bohhtns  {isn2)  Wright 
(Ohio)  40;  Parral  v.  Carpenter  (1596)  Cro.  Eliz.  pt.  2,  p.  502,  78 
Eug.  Reprint,  752. 

In  UirX-erson  v.  Masters  (1921)  190  Ky.  168,  226  S.  W.  1072, 
it  is  hfld  that  a  charge  of  fornication  against  a  man  is  not  action- 
able per  Be,  fornication  being  a  mere  miwdemeanor  punisliable  by 
fine,  and  not  an  infamous  crime  within  the  meaning  of  tlie  rule  that 
words  imputing  the  commission  of  sucli  a  crime  are  actionable  per  se. 

And  in  ^yagaman  v.  Byers  (1860)  17  Md.  183,  it  was  held  that  to 
charge  a  man  with  having  committed  adultery  was  not  actionable 
per  se,  since  the  crime  of  adultery  was  punishable  only  by  a  pecunir 
ary  fine. 

And  in  Parral  v.  Carpenter,  supra,  it  was  held  not  actionable  at 
law  to  say  of  a  ciergjTuan  that  he  was  an  adulterer  and  had  had  chil- 
dren by  the  wife  of  anotlier  man,  and  that  the  speaker  would  have 
him  "deprived"  for  it,  the  court  holding  that  this  was  a  slander 
examinable  only  by  the  spiritual  court. 

In  most  jurisdictions  at  the  present  time,  however,  adultery  and 
fornication  are  punishable  criminally,  and  it  ie  slander  per  se  to  im- 
pute to  a  man  the  commission  of  such  offenses. 

CoKKi:cTioDT.— P(i(/c  V.  Meruin  (1887)  54  Conn.  426,  8  Atl. 
075. 

lowA.—Ocorgia  V.  Kepford  (1876)  45  Iowa,  48. 

}\is^EmTA.—lytrochel  V.  \thiinnj  (1884)  31  Minn.  384,  18  N. 
W.  98. 
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New  Jebsey. — Joralemon  v.  Pomeroy  (1849)  82  N.  J.  L.  271. 

New  YonK.—Dudhy  v,  Nowiil  (1896)  11  App.  Div.  203,  48  N. 
T.  Supp.  681. 

Pennsylvania. — Brown  v.  LambeHon  (1809)  2  Bion.  84; 
X"?«m/i7i  T.  iJiinn  (1870)  66  Pa.  141,  {f  Am.  Rep.  355;  Bexrer  T. 
Bushfidd  (1832)  1  Watte,  23;  Waiton  v.  iSw?ic(on  (1831)  7  Serg. 
£  E.  449,  10  Am.  Dec.  472. 

Vermont. — HoUon  v.  Muzzy  (1858)  30  Vt  365;  Bridgman  t. 
'Ropkins'  (1861)  34  Vt.  533. 

ViRGiNiA.—Poyne  V.  TancU  (1900)  98  Va.  262,  35  S.  E.  785. 

In  Page  v.  Menvin,  supra,  a  complaint  charging  slander  in  Rtat- 
ing  that  a  man  was  guilty  of  fornication  was  held  to  state  a  good 
cause  of  action,  it  being  held  actionable  per  se,  aa  imputing  moral 
turpitude,  and  this  was  held  notwithstanding  the  crime  of  fornica- 
tion was  not  punishable  by  infamous  punishment. 

And  charging  a  married  man  with  criminal  connection  with  a 
negro  wench  constitutes  slander  per  se,  aa  it  charges  adultery,  which 
is  an  indictable  offense.  Klumph  v.  Dunn  (1870)  66  Pa.  141,  5  Am. 
Sep.  355. 

And  to  say  that  a  married  man  had  "played"  with  a  woman  in  a 
certain  place,  and  that  one  of  her  children  was  his,  charges  the  crime 
of  adultery  and  constitutes  actionable  slander.  Brown  V.  Lamhrr- 
ion  (1809)  2  Binn.  34. 

And  in  Payne  v.  Tancil  (1900)  98  Va.  262,  35  S.  E.  7^5,  it  is 
held  that  where  adultery  and  fornication  are  made  crimes  by  stat- 
ute, it  is  actionable  per  ae  to  cliarge  that  a  man  is  "keeping"  a  cer- 
tain woman. 

Charging  a  man  with  being  a  whoremaster  does  not  necessarily  im- 
pute to  him  the  crime  of  pandering.  Hickerson  v.  Mastery  (1921) 
190  Ky.  168,  226  S.  W.  1072. 

But  such  a  charge  against  a  married  man  baa  been  held  to  impute 
to  him  the  crime  of  adultery,  and  80  to  be  actionable  per  se.  Georgia 
y.  Kepford  (1876)  45  Iowa,  48. 

And  stating  of  a  married  man  that  he  was  guilty  of  "fornication" 
is  actionable  slander,  adultery  being  in  some  cases  an  aggravated 
form  of  fornication.  Vfallon  v.  Singleton  (1821)  7  Serg.  &  R.  449, 
10  Am.  Dec.  472. 

And  it  is  actionable  slander  to  say  of  a  man,  "He  is  such  a  whor- 
ing fellow  that  it  is  with  difficulty  he  can  keep  a  girl  about  the 
house,  being  continually  a-riding  them."    Ibid. 

And  it  is  actionable  slander  to  say  of  a  man  he  "got  to  bed  with" 
a  woman  not  his  wife.    Ibid. 

And  it  is  slanderous  to  state  that  a  man  went  to  a  certain  placo 
and  committed  adultery,  but  it  is  not  slanderous  to  say  that  the 
speaker  supposed  the  man  went  to  the  place  to  induce  a  certain 
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woman  to  commit  adultery  with  him.    Dkkeg  v.  Anttros  (1859)  38 
Vt.  55. 

And  in  Lovejoy  v.  Whitromb  (ISitft)  174  Stass.  58G.  55  X.  E. 
382,  a  declaration  was  held  to  charge  a  director  of  a  elinrfih  elicir 
with  criminal  intercourse,  and  to  state  a  cause  of  action  for  slander, 
whero  it  alleged  that  the  defcndaot  stated  that  it  was  a  ]>it.v  that 
they  had  such  a  man  for  director ;  that  his  moral  chamcter  was  not 
good ;  that  he  liad  proof  enough  that  lie  was  "caught  with  the  houxe 
girt;"  that  ho  was  vile,  and  that  tiiere  vm  no  doubt  that  it  wni:  w.  . 

And  in  Brmj  v.  Callihan  (1899)  155  Mo.  43,  55  S.  W.  865,  where 
a  minister,  who  was  also  one  of  the  school  directors,  said  "that  Air. 
Bray,  our  teacher  of  last  winter,"  is  a  villainous  reptile,  and  that  ho 
had  conducted  himself  in  eneh  a  way  that  his  certificate  could  he 
revoked,  and  that  he  was  not  fit  to  he  in  a  decent  community  or  lo 
fro  with  decent  girl*!,  and  that  the  speaker  advised  mothers  to  look 
after  tlieir  daughters,  the  words  were  held  actionable  per  se. 

As  to  what  imputations  of  immorality  affect  a  mnn  in  his  busi- 
ness or  profession  so  as  to  warrant  a  recovery  for  slander  without 
proof  of  special  damage,  the  authorities  do  not  peem  entirely  iu 
accord. 

Iii  Hiclerson  v.  Masters  (IflSl)  IftO  Ky.  168.  226  S.  W.  i<tn.  it 
was  held  actionable  per  se  to  say  of  a  minister  of  the  Gospel  that  he 
"is  nothing  but  a  whoremaster,"  without  a  colloipiiuni  referring  to 
his  calling,  since,  a  minister  being  botli  a  teacher,  and  an  exemplar  of 
morality,  there  is  no  time  when  he  is  not  engaged  in  the  pni-suit  o'f 
his  calling. 

In  Demarest  v.  JIaring  (1826)  G  Oow.  75,  wflrda  importing  n 
charge  of  incontinency  against  a  clergyman  were  held  nclinuulile 
psi-  se,  since  they  imputed  to  him  a  want  nf  those  qualifications 
which  were  essential  to  his  profession. 

And  in  Riti^iie  v.  WuWemer  (189(5)  59  \.  J.  L.  2!)0,  .tS  Atl. 
825,  it  was  held  that  to  say  of  a  minister  that  wherever  be  liad  pre- 
viously been  employeil  he  had  had  trouble  with  the  female  sex,  and 
that  in  one  instance  the  trouble  was  such  that  his  wife  threatened 
to  leave,  were  derogatory  words  spoken  of  him  in  the  way  of  Ids 
profession  and  therefore  actionable  without  proof  of  spe<'iql  daniiigc. 

And  in  Spears  v.  McOoy  (1913)  155  Ky.  1,  49  L.R.A.(\.S.) 
10;13,  159  S.  W.  610,  a  charge  that  a  male  school-teacher  kept  the 
girls  in  after  dismissing  the  hoys  and  gave  them  candy  and  courted 
them  was  held  actionable  per  se  as  tending  to  prejudice  him  in  his 
profession. 

And  in  HarlJep  v.  Herring  (1799)  8  T.  B.  130.  4  Bevised  TJep. 
fil4,  a  cause  of  action  was  held,  to  be  stated  by  a  declaration  in  effect 
alleging  that  the  plaintit!  was  employed  to  preach  at  a  certain  place 
and  derived  profit  therefrom,  but  that  because  of  the  defendant's 
10  B.  n.  r. 
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language,  imputing  incontinence  to  the  pUintiiT,  the  pereons  (re- 
qufiiting  the  chapel  bad  refiiBed  to  let  him  preach,  aod  had  diecon- 
tinued  giving  him  profits;  and  it  wag  held  iinDccesBary  that  he 
state  the  names  of  such  persooB. 

And  in  J)od  v.  Robinson  (1647)  Aleyn,  63,  88  Eng.  Reprint,  917, 
where  tlie  plaintiff  alleged  that  he  was  inducted  into  a  parsonage, 
and  executed  the  office  of  pastor  of  a  church,  and  that  the  defendant 
Kaid  of  Jiini  that  he  van  a  dninkard,  a  whoremaster,  a  common 
swearer  and  liar,  and  had  preached  false  doctrines,  and  deserved  to 
be  degraded,  the  words  were  held  Blanderous,  since  they  charged 
good  ground  for  having  him  dcgradeil,  which  would  be  a  temporal 
damage. 

.  It  has  been  held,  however,  that  an  action  for  slander  cannot  be 
maintained  for  statements  imputing  adultery  to  a  medical  man,' 
although  such  imputation  is  alleged  to  have  been  made  concerning 
him  in  his  profension,  where  no  actual  damage  is  allege),  and  it  is 
not  shown  in  wlint  manner  the  statements  were  connected  -hy  the 
plaintiff  with  his  profession.  A^re  V;  Craven  (\HA4)  2  Ad.  &  El.  t, 
111  Eng.  Reprint,  1,  4  Xev.  &  M.  220,  4  L.  J.  K.  B.  N.  S.  35. 

And  in  Lumby  v.  Altdat/  (1831)  1  Cromp.  &  J.  301,  148  Eng. 
Reprint,  1434,  1  Tjtw.  217,  9  L.  J.  Exoh.  N.  S.  62,  where  a  declara- 
tion alleged  that  the  plaintiff  was  a  clerk  for  a  gas  company,  where- 
by he  acquired  gains  and  profits,  and  that  the  defendant  stated  that 
the  plaintiff  was  a  disgrace  to  the  tonn,  unfit  to  hold  his  eituation 
for  his  coifduct  with  whores,  it  was  held  that  no  cajise  of  action  was 
stated,  as  the  imputation  did  not  apply  to  the  want  of  any  qualities 
which  a  clerk  ought  to  possess,  and  had  no  reference  to  his  conduct 
as  clerk. 

In  the  reported  case  (Jones  v.  Jonbs,  ante,  511)  it  was  decided 
that,  in  the  absence  of  proof  of  special  damage;  an  action  of  slander 
would  not  lie  for  words  imputing  adultery  to  a  man  who  was  a 
schoolmaster,  where  they  were  not  spoken  of  him  touching  hia  call- 
ing. 

In  Brayne  v.  Cooper  (1839)  5  Mees  &  W.  849,  151  Eng.  Reprint, 
106,  9  L.  J.  Exch.  N.  S.  80,  where  defendant  said  of  the  plaintiff, 
"The  business  of  staymaker  does  not  keep  him,  but  the  prftatitution 
of  the  person  in  the  shop  after  it  is  shut;  it  is  as  had  as  any  bawdy- 
house  in  the  town,"  it  was  held  that  the  Words  dW  not  relate  to  the 
plaintiff  in  his  business,  and  were  not  actionable,  unless  they  imputed 
that  the  pteintitl  kept  a  bawdyhouee,  which  the  jury  found  they  did 
not. 

It  has  been  held  that  a  statement  that  «  man  has  two  witos 
charges  him  with  the  crime  of  bigamy,  and  that  an  action  for  slander 
may  ho  sustained  without  proof  of  spociiil  damage.     Wimberlt/  v. 
.Vf/fo//  (1888)  10  Ky.  L.  Bep.  353. 
10  B.  R.  C, 
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And  in  Biidlty  v.  NowHI  (1896)  11  ,App.  Div.  203,  48  W.  T. 
Snpp.  681,  it  -was  :held  .that  charging  that  a  man  vaa  the  father.of 
a  child  by  a  girl  not  fifteen  constitnted  slander  par  se,  eince  bj  Btat- 
ate  it  was  made  a  crime  punishable  by  imprisonmeat  to  have  eexual 
intercoarae  trith^a  girl  under  eighteen  years. 

In  some  caees  within  the  scope  of  the  present  discuesion,  statutory 
provisions  deflniiig  slander  have  been  involved. 

Thus,  in  Hayneji  v.  Robertson  (1915)  190  Mo.  App.  156,  175  S. 
W.  290,  where  a  statute  made  it  actionable  slander  to'  publish  false- 
ly and  maliciously  that  a  person  had  been  guilty  of  fornication  ot 
adultery,  it  was  held  slanderous  per  se  to  state  that  i  minister  had 
been  caught  in  bed  with  the  wife  of  one  of  his  parishioners,  and  that 
her  husband  had  blacked  his  eye. 

And  in  Birch  v.  Benton  (1858)  26  Mo.  153,  under  the  Act  of 
1845  (Bcv.  Code  1845,  p.  100),  declaring  it  to  be  actionable  to  pub- 
lish maliciously  and  falsely  in  any  manner  whatsoever  that  any  per- 
son has  been  guilty  of  fornication  and  adultery,  it  was  held  that  a 
charge  that  the  plaintifE,  a  married  man,  kept  his  own' negro  woman, 
was  slanderous.    ' 

And  in  Morris  v.  BarlcUy  (1822)  1  Litt.  (Ky.)  64,  where  a  stat- 
ute provided  tliat  every  charge  of  incest,  fornication,  or  adultery 
made  by  any  citizen  against  one  of  the  female  sex  should  be  placed 
on  the  same  footing  as  other  charges  of  a  criminal  nature  for  which 
an  action  would  lie  according  to  the  principles  of  the  common  law, 
and  that  all  and  every  person  or  persons  for  whom  an  action  would 
lie  for  the  speaking  of  scandalous  words  might  liave  and  maintain 
an  action  of  slander  for  the  speaking  of  words  containing  a  charge 
of  the  commission  of  the  offenses  aforesaid,  it  was  held  that  a  man  ■ 
might  maintain  an  action  for  slander  where  words  were  uttered  im- 
puting fornication  to  him.  And  to  the  same  effect  is  Philips  t. 
WiUy  (1822>-2Liti(Ky.)  153. 

In  Nidever  v.  Hall  (1885)  67  Cal.  f9,  7  Pac.  136,  wherft  a  com- 
plaint averred  that  pending  an  action  for  seduction  brought  by  a 
certain  woman  against  the  defendant's  son,  the  defendant  in  the 
presence  of  the  plaintiff's  father  aaid  that  the  plaintiff-  virtually 
acknoM-iedged  that  he  had  sexual  intercourse  with  the  plaintiff  in 
the  seduction  suit,  and  that  by  the  use  of  these  words  the  defendant 
intended  to  impute  a  want  of  chastity  to  the  plaintiff,  it  appearing 
that  the  statute  provided  that  an  imputation  of  want  of  chastity 
constituted  slander,  it  was  held  that  the  complaint  was  sufficient,  but 
the  plaintiff  was  held  not  to  have  made  out  his  case,  as  he  failed  to 
prove  how  the  words  were  understood  by  those  who  heard  them. 

_ .    .  .    b.  Imputation  of  incest. 

Where  incest  constitutes  a  crime,  it  has  been  held  tfitil  an  oral 
10  B.  R.  C. 
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impttatioQ  of  a  man  to  faaring  committed  such  crime  is  actiouable 
per  se. 

Thus,  jt  has  been  held  libelons  per  se  to  aaj  of  a  man  that  he  had 
carnal  intercourse  with  hia  danghtei,  niiere  incest  is  a  crime-  Sea 
V.  Harrington  (1886)  68  Vt.  181,  5«  Am.  Eep.  561,  2  Atl.  475. 

And  in  Lumpkine  v.  Justice  (1849)  1  Ind,  657,  it  wM  recognized 
that  an  action  for  slander  would  lie  for  charging  a  man  with  incest, 
if  incest  as  defined  by  statute  was  alleged,  but  the  allegations  in  that 
case  were  held  insufficient  to  show  a  charge  of  statutory  incest.  And 
to  the  same  effect  is  Qriggs  v.  Yickroii  (1859)  12  Ind.  549. 

In  Outh  T.  Lubach  (188B)  Y3  Wis.  131,  40  N.  W.  €81,  it  vaa  held 
that  to  charge  a  man  with  having  "used"  his  daughter,  who  was 
the  defendant's  wife,  and  to  state  that  her'  children  belonged  to  her 
father,  imputed- thecrimes  of  inceat  and  aduHery,  and  w*re  action- 
able. 

And  iu  Starr  v.  Gardner  (1858)  6  tJ.  C.  Q.  B.  0.  S.  513,  it  waa 
held  actionable  to  impute  incest  to  a  paid  minister,  without  showing 
special  damages;  since  it  implied  a  disqualification  for  his  office. 
There  was,  however,  a  divided  court  in  this  case. 

But  in  Eiire  v.  Odom  (1822)  9  N.  C.  (2  Hawks)  52,  it  was  held 
that  statements  that  the  plaintiff  waa  the  father  of  his  sister's  child, 
and  that  the  defendant  could  prove  it,  were  not  actionabte  slander, 
since  incest  was  not  punishable  aa  a  crime. 

And  in  Palmer  v.  Solmes  (1880)  30  U.  C.  C.  P.  481,  it  was  held 
that,  incest  not  being  a  crime,  it  was  not  actionable  slander  to  im- 
pute its  commission  to  a  man,  in  the  absence  of  a  showing  of  special 
damages,  - 

*  In  Caasavotj  v.  Patlison  (1904)  93  App.  Div.  370,  87  N.  T.  Supp. 
658,  statements  that  a  man  had  an  adopted  diiughtor,  and  that  he 
was  accustomed  to  go  off  and  live  with  her  for  periods  of  a  week  at 
a  tim^  leaving  his  wife  at  home  alone,  were  held  not  slandcroua  per 
ge,  and  not  actionable,  in  the  absence  of  au  averment  that  they  were 
uttered  in  reference  to  his  calling,  or  had  affected  him  in  his  busi- 
nesa  character. 

e.  Intputatien  of  botifnrdy. 

Bastardy  not  being  a  crime,  it  is  held  not  slanderous  per  se  to 
impute  biistardv  to  a  man. 

Thus,  in  Er'u-in  v.  Dezell  (1893)  64  Hini,  391,  19  N.  T.  Supp. 
784,  it  was  held  not  at^tionable  per  xf  to  say  of  a  man  that  he  had 
l)een .  arrested  for  bastardy,  and  Was  the  father  of  a  bastard  child, 
since  bastardy  was  not. a  crime  nnder  the  laws  of  New  Tork. 
■''■Ai)d  in  Payne  V.  TJiQmas  (1918)  176  N".  C.  401,  97  S.  E.  218,  it 
waa  held  not  slander  per  se  to  charge'  a  man  with  bastardy,  it  iiot  he- 
■^»  B.  R.  C. 
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iiig  an  indictable  offense,  and  not  carrying  with  it  infamous  pnit- 
i.slmient,  although  it  involved  moral  turpitude.  _ 

And  in  Qallmy  v.  Marshall  (1863)  9  Exoh.  ZM,  156  Eng.  Re- 
print, 126,  g  C.  L.  R.  39»,  23  L.  J.  Exch.  N.  S.  78,  3  Week.  Kep. 
106,  it  was  held  that  to  charge  a  minister  with  incontinence,  and 
with  being  the  father  of  a  baatard  child,  was  not  actionable,  where 
it  vas  net  alleged  that  he  was  nt4  beneficed,  or  was  iu  the  actiia) 
receipt  of  temporal  emolument  as  a  preacher. 

But  in  Patjne  v.  Beuvmorris  (1668)  1  Lev.  348,  8^  Eng.  Re- 
print, 391,  it  waa  held  actionable  slander  to  say  of  a  minister  that 
he  Iiad  a  bastard,  and  that  the  speaker  could  justify  it,  whereby  th? 
minister  lost  his  chaplainship. 

d.  r«ip«ifaUon  of  ^odomii,  fttnHaHly,  or  kwMKry. 

In  ?ome  jmisdictious  where  sodomy  or  bestiality  was  not  in- 
dictable as  a  criminal  ofFense,  ini  imputation  to  a  man  of  such  acts 
hati  been  hold  not  actiomilile  slander  per  se. 

Tlius,  in  Ohio,  it  has  been  held  that  words  imputing  an  act  of 
sodomy  to  a  man,  in  llie  ab^ejice  of  a  showing  of  special  damage, 
are  not  actionable  slander,  since  sodomy  has  not  been  declared  a 
crime  in  that  i-tate.  Pari*  v.  Brown  (1875)  27  Obio  St.  326;  Mel- 
lin  V.  Weiant  (1880)  36  Ohio  St.  184,  38  Am.  Rep.  oTi;  McKedn 
V.  Folden  (185!))  2  Ohio  Dec.  Reprint,  248. 

.\nd  in  Cobvrn  v.  Harwood  (1823)  Minor  (Ala.)  93,  12  Am.  Dec. 
:I7,  where  it  was  sought  to  recover  in  an  action  for  slander  charging 
the  crime  against  nature,  it  was  held  that  the  action  could  not  be 
maintained,  since  the  crime  was  not  indictable  under  the  common 
law  or  by  statute,  and  since  tlie  words  were  uot  actionable  in  them- 
pclvcs,  and  there  was  no  averment  of  special  damage. 

And  in  Estes  v.  Carter  (1860)  10  Iowa,  400,  it  was  held  that 
sodomy  was  not  a  crime  indictable  under  the  criminal  laws  of  Iowa, 
and  that  a  statement  charging  a  man  with  having  committed  sodomy 
was  not  actionable  per  se. 

It  is  generally  held,  however,  to  be  slanderous  per  ae  to  impute 
sodomv  or  bestiality  to  a  man.  Williams  v.  Ounneh  (1881)  66  Ga. 
.■>21 ;  harper  v.  Delp  (1851)  3  Ind.  225;  Downs  v.  Hanley  (1873) 
112  Mass.  23?;  Goodridi  v.  Woolcoft  (1824)  3  Cow.  231,  affirmed 
in  (1825)  fi  Cow.  714;  SharUe  v.  Hutchinson  (1871)  3  Or.  337; 
Coleman  v.  Goodwin  (1782)  3  Dougl.  90,  99  Eng.  Reprint,  554,  3 
Harn.  &  C.  285,  note,  107  Eng.  Reprint,  389,  note;  Sitell  t.  Wellinff 
(1675)  2  Lev.  150,  83  Eng.  Reprint,  493  ;  Poturile  v.  Barrel  (1664) 
1  Sid.  280,82  Eng.  Reprint,  1068;  Collier  v.  Burrel  (1C68)  1  Sid. 
li'.i.  82  Eiig.  Reprint,  1165;  Woolnotk  v.  Meadows  (18041  5  East, 
461.  102  Eng.  Reprint,  1148,  8  Smith.  28,  7  Revised  Rep.  742. 

In  Downs  v.  Ilawley  (1873)  113  Mass.  237,  it  was  hell  aqtioD^blt 
in  8.  n.  c. 
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Blander  to  state  that  the  plAintiff  had  cnnmitted- sodomy  with  a 
mare,  and  it  was  held  sufiicieDt  to  prove  the  substance  of  the  words 
used  and  the  sense  and  manner  of  speaking  them. 

And  it  has  been  held  actionable  slander  to  say,  "I  know  what 
I  am,  I  know  what  Snell  is;  I  never  buggered  a  mare."  Snell  v. 
Welling  (1C75)  2  Lev.  150,  83  Eiig.  Repriut,  493. 

And  stating  that  a  man  had  been  seen  ravishing  a  cow  waa  hehl 
to  charge  the  crime  of  })estialitv,  and  to  be  actionable  per  se.  Harper 
V.  Delp  (1851)  3  Ind..82S. 

And  it  is  actionable  sUnder  to"  say  of  a  man  that  he  will  lie  with 
a  cow  again,  as  he  did,  and  that  if  he  had  his  deserts  he  would  be 
hanged.  I'oturite  v.  Barrel  (1664)  X  Sid.  220,  82  Eng.  Reprint, 
1068. 

And  also  to  sa;  of  a  man  that  he  is  a  buggering  rogue.  Collier  v. 
Bvrrel  (1668)  1  Sid.  374,  88  Eng.  Reprint,  1165. 

And  in  Goodrich  v.  Woolcott  (1824)  3  Cow.  231,  affirmed  in 
(1825)  5  Cow.  714,  a  coont  alleging  the  publicAtion  by  the  defend- 
ant of  the  words,  "He  [meaning  the  plaintiff]  has  been  with  a  sow, 
and  I  can  prove  it,"  and  stating  that  the  defendant  thereby  intended 
to  convey  the  idea  that  the  plaintiff  had  committed  the  crime 
agaiast  nature,  was  held  good. 

And  in  Shigler  v.  Snyder  (1874)  45  Ind.  541,  which  was  an  action 
for  slander,  it  was  alleged  that  the  wordg  used  harl  a  provincial  mean- 
ing in  the  neighboriiood  where  they  were  spoken,  and  that  they 
meant,  and  were  understood  to  mean,  that  the  plaintiff  had  been 
guilty  of  sexual  intercourse  with  a  sow,  and  such  allegations  were 
held  sufficient. 

And  a  caune  of  actionable  slander  is  set  out  by  a  declsralion  stat- 
ing that  the  defendant  said  of  the  plaintiff,  a  man  who  was  about  to  _ 
join  a  society,  that  he  would  be  disgraceful  to  any  society;  that  wlio- 
ever  proposed  him  must  have  intended  it  as  an  insult;  that  the 
speaker  would  pursue  him  and  hunt  him  from  all  society,  and  would 
not  leave  a  atone  unturned  to  publish  his  gliame  and  infamy ;  that 
deKcaey  forbade  him  fr<Hn  bringing  a  direct  charge,  but  that  it  was 
a  male  child  wIm  complained.  Woolnoth  t.  Meadows  (1804)  5  East, 
464,  102  Eng.  Reprint,  1148.  J.  T.  W. 

It  B.  R.  O. 
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Aim  Reported  In  6 

Will  —  Oift  to  testator'a  child  — Decease  of  child  (n  parent's  lifetime 
leai-iHg  iasue  —  Bankniptcif  of  child  —  Title  of  trustee  in  bank- 

A  share  of  residue  bequeathed  to  tcBta.tor'a  son,  who  died  during  tes- 
tator's lifetime  an  itndisrharged  bankrupt,  leaving  issue  surviving  tes- 
tator, passed  to  his  trustee  in  bankruptcy,  and  not  to  his  issue,  under  a 
statute  proA'idfnK  tliat  wliere  an;  ksuo  ot  a  testator  to  whom  an  eatabe  is 
bequeathed,  not  deterniioiLble  before  testator's  death,  shall  di*  jn  te«ta- 
■■' -  tor's  lifetime  and  tha  issue  of  such  person  shall  be  living  at  testator's 
<Ieatli,  the  bequent  shall  not  lapw  but  take  effect  as  if  such  person's 
death  had  happened  immediatel j  after  the  testator's  death,  unless  a  con- 
traJ-y  intention  appears  in  the  will,  such  statute  effecting  an  artificial 
prolongation  of  the  le^tee's  life  lieyond  testator's  death,  and  the  legacy 
being  subject  to  all  conditions  affecting  the' legatee  at  the  time  of  his 
death. 

The  diclnm  of  Stirling,  L.J.,  in  In  re  Scott  [1»01]  1  K.  B.  228,  240, 
6  B.  B.  C.  S40,  TO  U  J.  Q.  B.  N.  3.  66,  46  J.  P.  84,  49  Week.  Kep.  ITS, 
H3  Ia  T.  N.  a.  613,  17  Times  L.  H.  148,  approved  and  followed. 

I  (October  23,  1919.) 

TsAAO  Pearson  by  his  ■will,  dated  April  6,  1911,  appointed 
"  Henry  Smith  and  HenTy  John  Brown  executors  and  truatees 
thereof,  and  gave  his  reeidnary  real  and  personal  estate  to  them 
upon  truBfa  for  convoraion,  thereof,  and  to  hold  the  proceeds  in 
trust  for  his  children  Hannah  F.  J.  Chnrdli,  Thomi^  Stephen 
Pearson,  and  Henry  F.  Pearson,  in  equal  sharea.  The  will  con- 
tained a  proviso  that  the  trustees  should  deduet  from  and  retais 
out  of  the  share  to  which  Thomas  Stephen  Pearson  might'tecome 
entitled  the  sura  of  S501.  due  from  him  to  the  testator.  On  March 
25, 1915,  a  receiving  order  in  bankruptcy  was  made  against  T.  S. 
Pearson  on  his  own  petition,  and  on  the  same  day  he  was  adjudi- 
cated a  bankrupt.  On  March  20,  1915,  the  official  receiver  be- 
came, and  at  the  dat«  of  these  proceedings  he  was,  the  trustee  in 
the  l)ankniptcy,  T.  S.  Pearson  ncvot  obtained  his  order  of  dis- 
charge, and  he  died  intestate,  in  the  lifetime  of  the  testator,  on 
10  n.  K.  c. 
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Ootobear  3, 1915,  lea^viog  four  diilclrea,  one  of  whom  waa-Thomaa 
Heury  Fcarspn.  The  testator  died  oo  llarch  8,  1917,  and  hie 
trustees  and  executors  took  out  an  origiiiating  siimmona,  to  which 
ThomfM  Henry  Pmtson  and  Thoouis  Hi  Poaraon's  tvnsl4«!  iu  bank- 
rwptcj"  were  the  defendants,  raising  the  qnostions  (1)  whether,  by 
reason  of  the  death  intestate  of  T.  S.  Pearson  [248 J  in  the  lif^ 
time  of  his  fatbcr,  knting  iseus  at  ihe  time  of  his  father's  deaths 
his  share  iu  the  estate  went  to  his  next  of  kin  or  to  his  triisteein 
bankruptcy;  and  (2)  whether  the  trustees,  before  paying  over  T. 
S.  Pearson's  share,  should  dcdiiet  therefrom  the  s\\m  of  SoOi,         ' 

C.  P.  Sanger,  for  the  plaintaffa,  stated  the  facta,  and  referred 
to  §  33  of  the  Wilts  Act  1837,  and  said  that  tliere  ■was  no  actual 
decision  on  the  questions  raised  bv  the  summons, 

R.  H.  Hodge,  for  the  defendant  T.  H.  Pearson.  Sect.  33  of 
the  Wills  Act  1837  passed  fhfe  interest  of  T.  S.  PeatsdQ,  to  which, 
he  woulrt  haVe'been  entitled  had  he  survived  bia  father,  to  T.  S; 
Pearson's  next  of  kin,  and  they,  and  not  the  tnistee  in  bankruptcy, 
are  entitled  to  the  third  share  which  their  father  would  have  taken 
if  he  had  survived  his  own  father,  the  testator.  T.  S.  Pearson 
himself  never  had  vested  in  him,  and  was  never  at  any  time  enti- 
tled to,  that  share,  and  consequently  it  could  not  be  "property  of 
the  bankrupt  divisible  amonf^st  his  creditors"  within  the  meaning 
of  §  38  of  the  Bankruptcy  Act  1914;  the  share  never  devolved 
upon  him.  The  trustee  in  bankruptcy  has  no  decision  in  Lib 
favor,  but  will  doubtless  ask  the  court  to  rely  on  a  dictum.  ' 

G.  T.  Simonds  (W.  R.  Sheldon  with  him),  for  the  ti-ustee 
in  bankruptcy.  It  must  be  admitted  that  the  tnistee  in  bank- 
ruptcy takes  the  share  oi  T.  S-Pearaon  subject  to  the  debt  of  350/. 
duo  to  the  testator.  But,  subject  to  that,  be  is  entitled  to  T.  S. 
Pearson's  share  of  residue.  By  virtue' of  §  33  of  the  "Wills  Act 
1837,  that  share  became  part  of  hia  estate,  subject  hot  only  to  his 
debts,  but  also  to  auy  disposition  made  by  him  either  by  will  or 
otherwis?.  What  Stirling,  L.J.,  said  in  In  re  Scott  [1901]  1  K! 
B.  228,  240,  0  B.  E.  C.  840,  70  L.  J.  Q.  B.  N.  S.  60,  65  J.  P,  'S% 
iQ  Week.  Rep.  178^  83  L.  T.  Is,  S.'613,  17  Times  L.  R.  148,— 
PRmely,  that  "if  the  child  d^ed  an  undischarged  bankrupt,  it" — 
10  B.  K.  C.  ..       , 
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the  legacy — "will  vest  in  the  trustee  in  bankrnptey," — is  no  doubt 
only  a  dictum,  but  it  should  be  adopted  as  a  decision. 

Sargant,  J. :  X  am  surprised  to  find  that  the  particnlat  point 
raised  by  tbis  sununons  has  never  been  the  subject  of  [249]  an 
actual  decision.  That  question  is  as  to  the  effect  of  §  33  of  the 
Wills  Act  1837,  which  provides  that  "where  any  person,  being  a 
child  or  other  issue  of  the  testator  to  vrium  any  real  or  personitl 
estate,  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person,  ^all  die  in  the 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  such 
person  shell  be  living  at  the  time  of  the  death  of  tbe  testator,  such' 
devise  or  bequest  shall  not  lapse,  but  shall  take  effoct  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death  of 
the  testatfH*,  unless  a  contrary  intention  shall  appear  by  the  will." 

In  the  present  case  the  testator  gave  a  thinl  of  his  residuary 
estate  to  his  son  T.  S.  Pearson,  who  was  adjudicated  a  bankrupt 
before  his  father's  deatli.  Before  the  date  of  that  dcAth,  a  trustee 
in  the  bankruptcy  was  appointed,  and  T.  S.  Pearson  was  at  the 
time  of  his  own  death  an  undischarged  bankrupt.  He  left  four 
children  surviving  him.  All  the  conditions  mentioned  in  §  33  of 
the  Wills  Act  were  satisfied  in  the  present  case.  It  is  observable 
that  there  is  no  gift  nndar  that  section  in  favor  of  the  issue  of  the 
.  deceased  child  of  the  testator.  The  provision  made  by  the  section 
is  in  favor  of  the  l^^tee  himself.  The  propeity  comiQg  to  him 
under  the  section  may  he  disposed  of  by  him  either  during  hid 
lifetime  or  by  his  will,  and,  if  he  dies  intestate,  it  passes  to  the 
persons  entitled  by  the  intestacy,  and  it  is  subject  to  tlie  payment 
of  his  debts.  The  section,  in  short,  effects  an  artificial  prolonga- 
tion of  the  legatee's  life  beyond  the  death  of  the  testator,  and  ho 
takes  his  legacy  subjoct  to  all  the  conditions  affecting  him  at  the 
time  of  his  own  death.  Prima  facie,  then,  the  property  passed  at 
the  time  of  the  If^atee'a  death  as  artificially  ascertained  by  the 
section. 

By  §  38  (a)  of  the  Banlcritptcy  Act  1914,  it  is  provided  that 
the  property  of  the  bankrupt  divisible  amoiig  bis  creditors  shall 
comprise,  amongst  other  things,  all  such  property  "as  may  devolve 
on  him  before  his  discharge,"  and  Mr.  Hodge,  as  counsel  for  the 
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next  of  kin  of  T.  S.  Pearson,  argued  that  tlie  death  of  the  bank- 
rupt operated  as  a  discharge  fr<»n  his  bankruptcy,  and  that  the 
consequence  mnst  follow  [250]  that  the  share  of  T.  S.  Peara^m  in 
the  residue  did  not  d^olve  on  him  until  after  the  detcrminaticm 
of  his  bankruptcy.  But  §  33  of  the  Bankruptcy  Act  1814  does 
not  refer  to  property  devolving  during  the  continnanoe  of  the 
bankruptcy,  but  to  property  of  the  bankrupt  devolving  "before  bis 
dischai^."  As  a  matter  of  fact  the  bankrupt  never  did  obtain  bis 
discboi^.  The  effect  of  tlie  artificial  prolongation  of  his  life  by  § 
33  of  the  Wills  Act  was  to  cause  tho  property  left  to  hiin  to  de- 
volve on  him  before  his  discharge. 

Moreover,  there  is  the  important  statement  of  Stirling,  L.J.,  in 
■  In  re  Scolt  [1901]  1  K.  B.  228,  239,  5  B.  R.  C.  840,  70  L.  -T.  Q. 
B.  N.  S.  66,  05  J.  P.  84,  49  Week.  Rep.  178,  83  L.  T.  N.  S.  613, 
17  Times  L.  R.  148,  which  to  my  mind  seems  to  amount  to  sooic- 
tbing  stronger  than  a  mere  dictum,  as  the  whole  of  the  judgment 
is  based  on  the  principle  involved  in  that  statement.  The  learned 
judge  said :  "If  the  child,  while  living,  entered  for  valuable  con- 
slderatiou  into  any  contract  with  reference  to  auch  property  (as, 
for  example,  by  way  of  sale  or  mortgage,  or  by  way  of  covenant  iu 
a  marriage  settlement),  by  such  contract  the  property  will  be 
bound.  If  the  child  made  a  will  by  which  such  property  is,  by  ap- 
propriate language,  disposed  of,  either  specifically  or  otherwise, 
the  property  will  pass  under  such  disposition.  If  the  child  died 
intestate,  the  property  will  go  to  the  persons  entitled  by  law  as 
upon  an  intestacy.  If  the  child  died  an  undiscbaipjd  bankrupt, 
it  will  vest  in  the  trustee  in  bankruptcy,  and  so  on." 

In  my  judgment,  the  trustee  in  bankruptcy  of  the  child  taking 
under  his  father's  will,  who  is  the  general  assignee  of  tho  bank- 
rupt under  tho  act,  is  iu  quite  as  good  a  position  as  a  special  as- 
si^ee,  or  devisee,  or  legatee  of  the  child,  or  anyone  else  claiming 
under  biuL 

I  may  add  that  the  language  of  §  38  of  the  Bankruptcy  Act 
1914  is  exactly  the  same  as  that  in  the  corresponding  §  44  of  tho 
Bankruptcy  Act  1883.  This  seems  to  me  to  be  some  additional 
reason  for  the  decision  at  whidi  I  have  arrived.  For  the  dictum. 
of  Stirling,  L.J.,  in  7n  re  Scott,  tupra,  gave  a  judicial  interpreta- 
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tion  of  §  44  of  the  Act  of  1883 ;  and  afterwards  thia  section  was. 
re-enacted  verbatim  in  §  33  of  the  Act  of  1914. 

[2fil]  It  must,  therefore,  he  declared  that  the  share  of  residue 
by  tho  wUl  of  Isaac  Pearson  given  to  hi?  son  T.  S,  Pearson  passed 
to  the  son's  trustee  in  bankruptcy,  subject  to  dcdiiction  of  the  sum 
of  350Z.  referred  to  in  the  will. 

Solicitor  for  the  plaintiffs:  B.  JT.  Bcnfley,  for  T.  0.  Bayties, 
Darlford. 

Solicitors  for  the  defendants:  Bentley  &  Jenkins;  Tarri/, 
Sherlock,  £  King. 

Note. — Right  of  trustee  in  bankruptcy  ol  legatee  dying  before 
testator  to  claim  legacy  under  statute  preventing  lapse. 

The  decision  in  the  reported  case  (Re  PEAnaoN,  ante,  554)  is  of 
special  interest  and  importance  in  view  of  the  fact  that  it  ajipears 
to  he  the  only  one  which  has  passed  on  the  rijrht  of  a  trujitec  io  Uucilc- 
ru]itcy  to  clttim  a  legacy  or  devise  under  the  statute  preventing  n 
lapse.  The  statute  involved  provided  that  "where  any  person,  bein;i 
a  child  or  otlirr  issue  of  the  tesitator  to  whom  any  real  or  pernonal 
estate  sliall  be  devised  or  bequeathed  for  any  estate  or  interest  not 
determinable  at  oy  before  the  death  of  sach  |>ersoD,  sliall  die  in  tha 
lifetime  of  the  testator  leaving  issnc,  and  any  such  issue  of  such 
person  shall  be  living  at  the  time  of  tlie  death  of  the  testiitor,  such 
devise  or  beqncst  sliall  not  lapse,  hut  shall  take  effect  as  if  the 
death  of  such  pei'son  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will;" 
and  a  section  of  the  Bankruptcy  Law  provided  that  the  property  of 
a  banknipt  divisible  among  his  creditors  shall  comprise  all  siicli 
property  "'ns  may  devolve  on  hiin  before  his  disclmrgo."  T^mlor 
these  provisions,  where  it  appeaiTxl  that  a  lejraey  was  given  to  n  j^ou 
by  his  father's  will,  and  that  he  had  lxK;n  adjudged  a  bankrupt  and 
had  died  before  his  father  without  olitaining  his  discharge  as  u 
bankrupt,  and  leaving  issue,  it  wae  held  that  the  statutory  provi- 
sion was  in  favor  of  the  legatee,  and  not  his  issue,  and  that  4iid 
trustee  in  Iwinkruptcy  was  entitletl  to  the  legacy,  the  court  statin/r 
that  tho  statute  effceteil  an  ailificial  prolongation  of  the  legjitee's 
life  l>eyond  the  death  of  the  testator,  and  that  the  legacy  «-a-!  taki'n 
subject  to  all  the  conditions  affecting  him  at  the  time  of  his  own 
death. 

In  reaching  its  conclusion  it  will  bo  noticed  that  the  court  relied 
npoh  the  dicfum  containad  in  the  opinion  o?  Stirling,  LJ'.,,in  Be 
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Scott  tl901]  1  K.  B.  288,  5  B.  R.  C.  840,  70  L.  J.  Q.  B.  N.  a  66, 
85^;P.  84,  49  Week.  Sep.  178,  83  L.  T.  N.  S.  613,  17  Timea  L.  R. 
148,  vrbeie,  m  upholding  the  right  of  a  devisee  who  died  during  the 
testator'e  life  in  turn  to  devise  the  property,  it  was  said,  among  other 
thingB,  that  under  the  statute  above  quotec],  if  the  Child  died  an  un- 
discharged bankrupt,  the  property  would  vest  in  the  trustee  in  bank- 
ruptcy. 

Attention  may  be  directed  to  the  fact  that  the  provisions  of  the 
statutes  for  the  prevention  of  the  lapsing  of  legacies  vary  consider- 
ably, and  that  under  sojne  of  thene  a  difterent  decision  than  that  in 
the  reported  case  might  be  reached.  J.  T.  W. 


[MEW  SOUTH  WAIiES  SOPREME  COURT.} 

MUIR  V.  ARClIDxVIJ^ 

IB  New  So.  Wales,  10. 

ChaHlfes  —  Be9H«M  for  eathearal  building  fund— So  firetmt  fnteti* 
Hon  to  build  —  TaUditti. 

A   bcjueBt   to   ft  cRthMlrsI   chapter   for   a   new   cathedral   when   they 
should  build,  no  definite  scheme  for  biiildin);  bcinjt  In  contemplation,  is 
void  for  perpetnity,  the  particular  purpose  not  being  capable  o(  taking 
efiect  at  the  death  of  the  tcslator. 
"•Bvqaeat  for  culhedral  tcliidoip  — VallitKy. , 
A  bequest  for  a,  cathedral  window  Is  good. 
Perprlultle*— S«Qucnt  to  kei^  grave  in  order  — raUdltt/, 

A  l>equeet  of  a  sum  of  monej  in  trust  to  apply  the  interest'  to  keeping 
the  testa.t«r's  grave  in  order  Is  void  aa  a  perpetuity  .for  a  noneharitable 
object,  * 

,Wm~Effect  of  partial  inoaUdiljf. 

Where  a  bequest  in  trust  is  for  two  distinct  purposes  without  any  ex- 
pression of  preference  between  them,  nnd  one  proves  illegal,  thet^  in  an 
intestacy  as  to  a  moiety  Uiereof. 
Dvacent  and  diatribution  —  Pftrtlml  intemtaeu  — Effect  Of  easdualon  of 
next  of  kin  by  uill. 

A  declaration  by  a  testator  that  one  of  his  next  of  kin  fliall  have  no 
share  lu  what  he  has  disposed  of  by  will  does  not  exclude  hihi  frotn 
participation  in  property  undisposed  of>  but  a  declsratiov .  that  one 
of  his  next  of  kin  shall  have  no  share  ia  his  property  may  be  efTective 
-as  amounting  to  »  gift  by  impJicalion  of  any  undi»pO(i«d-of  property  to 
ffie  others  of  the  class. 
^Declaration  tftat  cerinin-  peruon  shaft  talM  nofhing. 

A  declaration  in  a  will  which  on  its  face  purports  to  dispose  of  all 
testatai*ft'  ia<oi«rtT,.th«t:a:eCKtfin.~jier4on,?bo  yi*a  oaf  of  bia  fext  of 
10  B.  R.  0.  ,::,.■ 
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ktn  and  xnotlwr  perton  whs  was  Bot  are  "not  ttt  hwe  a  penny,"  la  In- 
effective to  exclude  the  fofmei  from  participating  in  that  p<»tt(m  of 
the  teatator'a  eitate  as  Ui  vhich  there  proved  to  be  an  iDtestaty. 

(Deoemlier  16,  lOlS.) 

Ohiginatiso  summons  by  the  executor  of  the  will  of  AViUiaiu 
CliRff  for  the  determination  of  a  number  of  questions  arising  on 
the  eonstniction  of  the  will  of  the  testator,  which,  ao  far  as  ma- 
terial for  this  report,  were  as  follows:  (1)  la  the  h'gafj 
[11]  "balance  of  all  moneys  to  be  given  to  St.  Andrew's  Cathe- 
dral, Sydney,  chapter,  for  now  cathedral  when  thoy  should  build 
and  winiiow"  a  valid  legacy,  or  does  it  fail  under  the  nde  against 
perpetuities?  (C)  Does  tlie  provieion^in  tjae  will  that  testator's 
brother,  .Vrtlnir  George,  "is  not  to  have  one  penuy,"  prcvoiitr 
Arthur  George  from  taking  any  part  of  testator's  estate  aa  one  of 
his  nex  of  kin?  (7)  Is  the  legacy  of  200i.  to  the  Church  of  Eng- 
land trustee  at  Sangate  "to  keep  testator's  grave  in  order  interest 
only  to  be  uaed-to  keep  grave  in  order"  a  valid  beqiieat? 

With  reference  to  the  first  question  it  appeared  that  in  1913  a 
committee  was  appointed  to  consider  the  question  of  the  sale  of 
the  site  of  St.  Andrew's  Cathedral  and  the  building  of  a  cathedral 
on  another  site.  This  committee  presented  an  interim  report, 
dated  February  10,  l&li,  and  later  passed  the  following  resolu- 
tion :  "That  this  committee  beg  to  present  its  interim  report,  and, 
in  \iew  of  the  uncertainty  as  to  the  intentions  of  the  government 
with  regard  to  a  city  railway,  the  coniniiltee  considers  that  it  is 
not  pofsible  to  make  any  further  report  at  pre^nt."  The  com- 
mittee in  their  report  found  that  the  present  cathedral  was  inad- 
<quatc  in  dimensions  and  accommodation  for-the  city  of  Sydney, 
but  did  not  advise  that  a  new  cathedral  should  be  built.  No  fur- 
ther report  had  since  been  made  on  this  question,  but  tho  com- 
mittee had  since  reported  on  proposals  to  enlarge  the  chapter 
house  and  the  Deanery  building.  The  evidence  showed  that  since 
the  interim  report  was  presented  the  inadequacy  of  the  accommo- 
dation of  the  cathedral  was  more  pronounced,  but  that  the  further 
consideration  of  the  question  of  building  a  new  cathedral  had  been 
in  abeyance  during  the  period  of  the  war, 

Sheppard,  for  the  plaintiff,  stated  the  first  queetioik 
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Maughan,  for  the  defrntlant  J.'H.'  Chaff. '  The  legacy  to  fh* 
'•hapter  is  void,  as  there  is  no  general  charitable  intention  ex- 
pressed. The  legacy  is  ^ven  for  a  specific  object,  and  the  valid- 
ity of  the  gift  must  be  determined  in  the  same  way  as  in  the  ease 
of  other  gifts.  The  particular  purpose  nuist  be  capable  of  taking 
effect  at  the  death  of  the  testator.  Even  if  the  gift  is  construed  as 
an  immediate  gift,  it  is  invalid,  as  there  is  no  [18]  present  inten- 
tion to  build  a  new  cathedral,  and  it  may  never  be  possible  to  do 
m.  [lie  referred  to  Chamherlayne  v.  BrockeU  (1872)  L.  R.  8 
rii.  20C,  42  L.  J.  Ch.  N.  S.  368,  28  L.  T.  N.  S.  248,  21  Week. 
Rep.  2!>9;  He  ^yhite  (1S8B)  33  Ch.  D.  449,  55  I.  J.  Oh.  N:  S. 
701,  55  \..  T.  N.  S.  162,  3-i  Week.  Rep.  771 ;  In  re  Pirl-e.  San- 
ders v.  Attorney-General  [11)18]  1  Ch.  437;  WaUisv.  Solicitor- 
Oeneral  for  New  Zealand  [1903]  A.  C.  173.] 

[Harvey,  J.,  referred  to  A  Homey  General  v.  Bishop  of  Chester 
(1785)  1  Bro.  Ch.  444,  28  Eng.  Reprint,  1229;  Sinnett  v.  Her- 
hert  (1872)  L.  R.  7  Ch.  232,  41  L.  J.  Ch.  N.  S.  388,  20  Week. 
Rep.  370.] 

The  gift  for  window  also  fails  as  it  is  a  gift  for  a  window  in  the 
now  cathedral. 

Mann,  for  the  cathe<lral  chapter.  The  cases  whei-e  tjie  attain- 
ment of  the  object  is  impossible  at  the  death  of  the  testator  are  dis- 
tinguishable. The  object  in  this  case  is  not  impracticable.  There 
is  an  immediate  gift  of  the  fund  to  the  chapter.  The  evidence 
shows  that  the  question  of  rebuilding  the  cathedral  has  been  con- 
sidered, but  that  the  question  is  now  in  suspense.  Where  there  is 
a  pft  for  a  charitable  object  or  purpose  which  requires  something 
to  be  brought  into  existence  after  the  testator's  death,  it  can  never 
be  said  that  this  will  certainly  be  carried  out  within  a  definite 
time  after  the  testator's  death.  But  the  mere  uncertainty  as  to  the 
exact  date  when  the  testator's  intention  will  be  carried  out  will 
not  invalidate  the  gift.  It  is  sufficient  that  the  gift  is  immediate. 
The  fact  that  the  intention  atnnot  be  immediately  carried  out  is 
immaterial.  If  the  gift  were  a  contingent  gift,  e.  g.,  a  gift  to  ih" 
chapter  in  the  event  of  their  deciding  to  build  a  new  cathedral,  the 
result  might  be  different.  [lie  referred  to  Fisk  v.  Attorney-Gen- 
eral (1867)  L,  R  4  Eq,  521,  15  Week.  Rep.  1200;  Re  Birkett 
(1878)  9  Ch.  D.  576,  47  L.  J.  Ch.  N.  S,  846 ;  Be  Tyler  [1891]  3 
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Ch.  252,  60  L.  J;  Ch.  N.  a,  686,  65  L.  T.  JI.  S.  367,  40  Week. 
Rep.  7.    In  any  erent  the  gift  aa  ri^ards  tlie  window  is  valid. 

Maughan,  in  reply,  referred  to  Biscoe  v.  Jackson  (1881)  30 
L.  J.  Oil.  N.  S.  597 ;  In  re  Bogeison  |;i001]  1  Ch.  710,  70  L.  J. 
Ch.  N.  S.  444,  84  L.  T.  N..S.  200. 

Cur  adv.  vutt. 

Sheppard,  for  the  plaintiff,  stated  question  Ko.  6. 

Jaques,  for  the  defendant  A.  6.  Chaff.  The  direction  tliat  the 
testator's  brother  Geoi^  ia  "not  to  have  a  penny"  is  inoperative  as 
ri^rds  the  property  aato  which  there  is  an  intestacy.  It  i^  not  a 
^ft  by  implication  of  this  property  [13]  to  the  next  of  kin  of 
the  testator  other  than  George,  Johnson  v.  Johnson  (1828)'  4 
Bcav.  318,  49  Eng.  Reprint,  361 ;  He  Holmes  (1890)  62  L.  T.  N. 
S.  383;  VacheU  v.  Breton  (1706)  5  Bro.  P.  C.  51,  23  Eng.  Re- 
print, 527;  Penny  v.  Milligan,  5  C.  L,  R.,(Auatr.)  349;  Jannan 
on  Wills,  p.  679. 

Maughan,  for  the  defendant  J.  II.  Chaff.  A  gift  in  clear  lan- 
guage excluding  one  of  tlie  next  of  kin  is  a  gift  by  implication  to 
the  other  members  of  the  claas.  The  words  "not  to  have  a 
penny"  apply  both  to  the  property  passing  under  the  will  and  the 
personalty  undisposed  of,  othcrwiae  they  are  meaningless.  [He 
referred  to  Bund  v.  Green  (1879)  12  Ch.  D.  819,  28  Week.  Rep. 
273.] 

Cur.  adv.  v^dt. 

Sheppard,  for  the  plaintiff,  stated  f|iiestiou  Xo.  7. 

Bethune,  for  the  trustue  at  Snngate.  Tho  trustee  of  a  burial 
ground  ia  a  charity.  If  tho  object  fails  the  fund  caa  be  applied 
cy  prcs.  [He  referred  to  In  re  Manser  [1905]  J  Ch.  68,  1  B. 
R.  a  923,  74  L.  J.  Ch.  N.  S.  95,  53  Week.  Rep.  261,  92  L.  T.  IT. 
S.  79;  Aitorney-Generai  v.  Triniiy  College  Cambridge  (1856) 
24  Beav.  383,  53  Eng.  Reprint,  40.5;  /n  re  Davies  [1915]  1  Ch. 
543,  [1915]  W.  N.  98,  84  L.  J.  Ch.  N.  S.  493,  112  L.  T.  if.  S. 
1110,  79  J.  P.  291,  59  Sol.  Jo.  413;  fle  Tyler  [1891]  3  Ch.  252, 
60  L.  J.  Ch.  N.  S.  680,  65  L.  T.  N.  S.  367,  40  Week.  Rep.  7.] 

Jaques,  Mann,  and  Maughan,  for  other  defendants,  were  not 
called  upon. 

Harvey,  J.,  held  that  the  gift  was  void  as  stattxl  in  the  judg- 
ment {infra). 
10  B.  R.  C. 
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Harvey,  J. :  Tliia  it^  an  originating  summons  for  the  construc- 
tion of  tlie  will  of  Willvsm  Chaff.  I  have  decided  several  of  the 
questions  raised,  but  reserved  my  decision  upon  two  points.  The 
testator  by  his  will,  after  a  number  of  bequests,  diiccted  the  bal- 
ance of  all  money  to  be  given  "to  St  Andrew's  Cathedral  Sydney 
Chapter  for  new  cathedral  when  they  should  build  and  window." 
It  is  contended  that  this  is  not  a  good  charitable  gift,  that  tlicre  is 
no  prospect  of  a  new  cathedral  being  built  within  a  reasonable 
time,  and  that  the  gift  cannot  be  administered  cy  pres.  Tlie  gift 
IB  very  similar  to  the  second  gift  considered  by  Lord  Hatherley, 
L.O.,  in  Sinnett  v.  Herbert  (1872)  L.  R.  7  Ch.  232,  41  L.  J.  Ch. 
N.  S.  388,  20  Week.  Rep.  .270.  There  a  testator  left  a  sum  of 
residue  to  named  trustees  upon  trust  to  be  by  tliem  applied  in  aid 
of  erecting  or  of  endowing  an  additional  church  at  a  named  place. 
Hia  [14]  Lordship  there  dii-ccted  an  inquiry  whether  the  funds 
could  be  laid  out  and  employed  for  the  purpose  for  which  the  tes- 
tator had  directed.  His  Lordship  appears  to  have  been  of  the 
opinion  that  if  it  could  within  a  reasonable  time  be  applied  for 
that  object  it  should  be  so  applied,  and  thtit  if  it  could  not,  the 
question  would  arise  whether  it  could  be  applied  cy  pres,  but  that 
it  could  not  be  allowed  to  remain  tied  up  indefinitely  on  the  clianco 
that  some  day  or  other  it  might  be  applied  for  the  specific  purpose 
for  which  the  testator  directed.  The  aiBdavits  filed  in  tliis  suit 
show  that  proposals  for  enlarging  and  also  proposals  for  rebuild- 
ing the  present  St.  Andrew's  Cathedral  have  been,  the  subject  of 
consideration  by  committees  of  the  Anglican  Synod  at  various 
times,  hut  these  pro|>osals  are  only  in  the  air;  there  is  nothing 
definitely  contemplated  at  the  present  time,  and  it  is  quite  uncer- 
tain what  period  of  years  may  elapse  before  anything  of  the  kind 
is  carried  out,  and  whether  it  will  ever  be  attempted  without 
something  at  present  unforraeen  happening.  Under  these  circum- 
atanccs  I  feel  no  alternative  but  to  declare  that  the  gift  fails  unless 
it  can  bo  applied  cy  pres. 

In  my  opinion,  the  question  whether  a  charitable  trust  fails 
aft  initio,  or  can  be  applied  cy  pres  to  some  other  charitable  pur- 
pose, depends  entirely  upon  the  consideration  whether  a  general 
(diaritable  intent,  apart  from  the  particular  charitable  object,  is 
-  diselosi'd. 
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Ill  my  opitiloD,  no  general  eliaritaWe  intent  is  shown  in  this 
ease ;  it  cannot,  in  my  opinion,  be  gatliered  from  the  character  of 
the  body  to  whom  the  money  is  bequeathed.  In  earlier  eases  the 
eourts  were  more  astute  to  find  general  charitable  purposes  than 
they  are  now.  At  the  present  day  it  is  treated  as  a  pure  <iuc8tion 
of  construction  whether  there  arc  words  which  indicate  a  gc'tieral 
eharitable  intention  over  and  abore  the  specific  named  object,  I 
cannot  find  a  general  charitable  object  in  these  words,  and,  in  my 
opinion,  the  trust  fails.  The  second  jtart  of  the  trust,  for  a  win- 
dow, however,  is,  in  ray  opinion,  good;  the  ordinary  grammatical 
constrnction  does  not  indicate  that  the  window  is  to  be  in  the  new 
cathedral  or  that  the  money  is  to  be  paid  to  tlie  trustees  when  the 
new  cathedral  is  built;  it  is  in  terms  a  gift  to  the  St,  Andrew's 
[15]  Cathedral  chapter  for  a  window,  i.  e.,  a  window  in  St.  An- 
drew's Cathedral. 

Following  the  rule  in  such  cases  it  appears  to  me  the  residue 
slionld  be  divided  into  moieties,  and  half  given  to  the  chapter  finr 
a  window.  It  is  not  a  gift  to  one  purpose  which  is  illegal  and  the 
residue  of  the  funds  for  a  legal  purpose,  but  a  gift  to  two  distinct 
nhjects ;  the  testator  may  have  intended  that  the  window  should 
be  the  first  object  and  the  balance  go  to  the  new  cathedral,  but  he 
lias  not  said  so.  He  has  given  the  grant  for  two  piirposcs,  either 
of  wliieh  might  have  exliauatofl  the  whola  Under  these  circum- 
Etauces  the  grant  must  bo  divided  according  to  the  number  of 
objects.  See  Se  VaxujJian  (1886)  33  Ch.  D.  187,  55  L.  T.  N.  S. 
547,  35  Week.  Rep.  104,  51  J.  P.  70;  //wilder  v.  AUorrwy-Oen- 
eral  [1809]  A.  C.  309,  at  p.  324,  68  L.  J.  Ob.  N.  S.  449-,  47 
Week.  Rep.  673,  80  L.  T.  N.  S.  732,  15  Times  L.  R.  384. 

The  second  question  arises  as  to  the  destination  of  the  half  of 
the  residue  of  the  estate  which  goes  over.  The  testator  by  his  will 
gi^ca  certain  legacies  to  brothers,  sisters,  nephews,  and  nieces. 
He  also  gives  a  legacy  of  200!.  to  the  Church  of  England  trnstee 
at  Sandgate  Ccnietcr>'  to  keep  the  testator's  grave  in  order,  the 
interest  only  to  bo  used.  I  held  that  this  be(}UC8t  was  void  as  a 
perpetuity  for  a  noneharitable  object.  It  accordingly  fell  into 
the  residue  which  was  bequeathed  to  St.  Andrew's  Cathedral  cha{H 
fer  in  the  tt'vms  already  at^t  out.  Following  the  gift  to  the  chapter 
the  will  proceeds  aa  follows ;    "John  J.  Proudford  to  keep  all  cash 
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in  hand  for  work  done  and  many  kiudoBBaes  and  is  out  of  my  debt 
Mabel  F.  Proudford  is  out  of  my  debt  through  not  being  left  in 
my  will.  My  brother  George  not  to  Lave  a  penny,"  for  a  certain 
reason  etatsd,  "nor  Edgar  Cliatf "  for  the  same  reason.  The  testa- 
tor's brother  Getn^  was  one  of  hia  next  of  kin,  Edgar  Chaff,  men- 
tioned in  his  will,  was  not.  The  question  is  whether  the  reference 
to  bis  brother  George  not  getting  a  penny  is  by  implication  a  gift 
of  his  undi3posed-of  piTsoualty  to  his  next  of  kin  other  than 
George.  A  declaration  by  a  testator  that  none  of  his  next  of  kin 
'  shall  take  any  portion  of  bis  property  is  of  no  effect  if  he  in  fact 
leaves  property  undisposed  of,  but  a  declaration  that  one  of  his 
next  of  kin  shall  be  excluded  may  be  effective,  and  may  amount  to 
a  gift  by  implicatioh  of  any  midisposed-of  property  to  the  others 
of  the  class.  This  depends  [16]  upon  the  couatniction  of  the  will, 
t,  e.,  whether  the  testator  says  that  the' person  excluded  is  to  have 
no  share  in  his  property  or  merely  no  share  in  what  he  has  dis- 
posed of  by  his  will.  Whore  a  testator  makes  a  will  which  in 
terms  disposes  of  the  whole  of  his  property,  and  then  says  one  of 
his  next  of  kin  is  to  have  nothing  under  his  will,  this  will  pot  pre- 
vent the  pers<ai  named  from  sharing  in  any  bequest  which  may 
lapse  or  fail.  This  was  the  case  in  Be.IUhMa  (ISdO)  62  L.  T. 
Jf.  S.  383.  A  codicil  revoking  a  gift  in  the  will  to  one  of  the. 
next  of  kin  will  not  prevent  that  person  sharing  in  the  property  as 
one  of  the  next  of  kin  if  it  is  not  effectively  disposed  of.  Sam- 
aay  r.  Skelmerdine  (1865)  1  Eq,  129,  If  the  testator  aays  that 
certain  of  the  next  of  kin  are  to  take  nothing  from  his  profierty 
as  to  which  he  may  die  intestate,  that  is,  by  implication,  a  gift  of 
•uch  property  to  the  other  next  of  kin.  See  Bund  v.  Green 
(1879)  12  Ck  I>.  818,  28  Week.  Rep.  275.  The  expression  in 
the  present  will  is  not  so  specific  as  those  in  the  cases  I  have  re- 
ferred to.  lie  says  George  is  not  to  have  a  "penny,  but  it  is  to  be 
noticed  that  he  says  tho  same  about  Edgar,  and  in  his  case  it  could 
not  be  considered  as  a  gift  by  implication  to  the  testator's  next  of 
kin ;  it  can  cwily  express  the  reason  why  Edgar  Chaff  is  left  out  of 
his  will. 

As  the  testator  has  on  tlie  face  of  the  will  completely  disposed 
of  all  bis  property,  as  he  coupled  Edgar  Chaff  with  George  Chaff 
in  tkft  same  form  of  words,  consideriiig  also  the  form  of  the  two 
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gifts  to  his  debtors  immediately  preceding,  I  feel  bound  ttt  hold 
that  tlie  testator  had  not  in  contemplation  anything  beyond  the 
provisions  he  had  made  in  his  will.  He  was,  in  my  opinion,  mere- 
ly giving  a  reason  why  he  had  left  his  brother  ont,  and  he  whb  not 
by  implication  givin{j  hia  resithiary  estate  to  his  othei-  next  of  kin. 
Tot  these  reasons  I  hold  that  Geoi^  Chaff  ie  entitled  to  a  share 
with  the  other  next  of  kin  in  tlie  half  of  the  residuary  estate 
which  lapses. 

Solicitors:    H.  de  Y.  Scroggie;  6ouldi&  Shaw.  -* 

Note.— Bffect  of  declaration  of  will  cutting  off  heir  or  next  of 
kin  or  reEtricting  him  to  provision  made,  to  exclude  him 
from  participation  in  testator's  property, 

/.  Introdvcloi^,    600. 
//.  Keatrletive  word»  in  conneotfon  vMk,  gift  us  piitti)t0  U<gatee  tv 
an  etection,    SVO, 
III.  Inatancea  In  which  gift  to  othen  Iiaa  been  Implied,   572. 
IT.  Inttaiicea  in  vhlch  exMenee  of  Implied  gift  to  otherK  tit  neg-, 
atived,  S7i. 
V.  Worda  of   exelualon   or  restriction   aa   e^rtiitUng   jteraona   meu- 
Hon«d  from  elasa  lo  whom  (A«  gift  Is  Mtade  In  anoOier  part  of 
will,  .685.  .  , 

I.  Introduetovft, 

The  cenrts  are  agreed  that,  while  a  teetator  may  dispose  of  his 
property  by  will  as  he  pleases,  ho  ca»not  deprive  those  who  are,  by 
law,,  eutitled  to  his  estate,  by  words  of  exclufiioii  only;  but  may  do 
60  only  by  giving  his  property  to  soniolwdy  else. 

Alabama.— 7JensoHV..4a(rei/  (18S2y  21  Ala.  205 ;  BanSrs  T-.  i^her* 
rod  (1875)  53  Ala.  267;  Wkorloav.komifne  (1«78)  62  Ala.  201; 
MWfe  V.  Xofife  (1893)  08  Ala.  428,. 13  So.  1H ;  Caldiftll  v.  Caidwelt 
(li)20)  204  Ala.  Ifil.  85  So.  493. 

California.— ffc  Walkerlg  (1835)  108  C'nl.  ,62?,  49  Am.  St.  Bcp. 
9?,' 41  Pac.  712^  Campbell-Kau-annanaloa  v.  Cuinphell  (1907)  153 
Cal.  201,  92  Pae.  184.  .     " 

Delaware.— fle  Reed  (1906)  —  Dei.  — ,  64  Atl.  822. 

Georgia.— lfny((  v.  Ilicls  (1852)  13  Ga.  155,  56  Am.  Dfjc 
451;  WtWerv.  floIiand(-l«97)J03  G a.  44,  23  a  E.  134. 
■  Imsois.—lawrence  t..SmilA.  (18n6)  1,63  III.  149,  45  N.  E. 
259 ;  Parsons  v.-  Millar  (1907)  189  III.  Ip7,  59'  N.  E.  608 ;  Amti  r. 
Holmes  (1901)  190  111.  561;  60  ??;  fi.  *.'i8;  Bond'v:  AftjW*  (^^08) 
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896 Tl.  576,  19  L.H.A.{N.S:>  540,  8«  N.  E.  38G;  Tea  ▼.  MiT/flfi 
(1913)  257  in.  624,  45  L.n.A.(XS.)  1163,  101  N.  E.  209. 

IsntASA.—Th-ytnn^  v.  Thomas  (1886)  108  Ind.  57fl.  9  N.  E.  457. 

KAmAa.—Amlrews  v.  //arron  (1898)  69  Kan.  77l,  51  Pac.  885. 

Kbstuckt.— C'/«ri-«on  v.  CWi-aon  (1671)  8  Briali,  Gr,5;  Phillips 
V.  Phillips  {1833)  93  Ky.  498,  20  S.  W.  541;.  Todd  v.  (ientrtf 
<1901)  109  Ky.  704,  CO  S.  W.  639;  Walters  v.  ^Mfus  (1910)  136 
Ky.  756,  125  S.  W.  1C7;  Duff  v.  Duff  (1912)  14r>  Ky.  201.  142  S. 
W.  fc4S;  P/ic/pa  T:  ,9(ofie»-  (1919)  'IM  Ky.  466,  212  H.  W.  423. 

Maryland. — Sletrari  v,  Patlison  (1849)  8  Gill,.4fi:  Zimmfrman 
V.  Hafer  (1895)  81  Md.  347,  32  Atl.  316;  Bourle  v.  Home  (1902) 
94Md.  473,  51  Atl.  396. 

MAsSArHOSETTS.— BroM-n  V.  Brown  (1011)  209  Maiis.  388,  95 
N.  E.  796. 

MiesoDRi.— Wflisort  v.  Watson  (1898)  110  Mo.  164,  19  8.  W. 
543;  H«rs*  v.  Von  De  Veld  (1900)  158  Mo.  239.  .-iS  R.  W.  1056; 
ffarf^ey  V.  Forsce  (1907)  203  Md.  418,  14  L.R.A.(X.Fi.)  49.  101  R. 
W.  59. 

New  JiA^^J•Bmnv..— Wells  y.  Anderson  (1899)  69  N.  H.  561.  U 
At!.  103. 

New  JEMBRY.—Linell  v.  lAneU  (1870)  31  N.  J.  Eq.  81  ;.  .Voff/a 
?.  Cofirad  (1912)  80  N.  J.  Eq.  253,  86  At!:  11'0!J,  affirming  (1911) 
79  N.  J.  L.  124,  81  Atl.  841. 

Xew  YoJiK.—R ooserelt  v.  Fulton  (1827)  7  Cow.  71;  Hajlun  v.  . 
Cowe  (1848)  2  Bart..  Ch.  506;  Chamberlain  v.  Trti/fw  (1887)  105  . 
N.  Y.  185,  11  N.  E.  625;  Gallagher  v.  CrooH  (1892)  133  N.  Y. 
338,  30  N.  B.  746,  revt-rsiiip  (1890).  57  Hun,  592,  33  N.  Y.  S.  11. 
1098,  11  N".  Y.  Snpp.  497 ;  Pomroy  V.  Bincks  <1904)'  180  N.  Y;  73, 
73  N.  E.  628;  Re  Trunhle  (1910)  199  N.  Y.  454,  93  N.  E.  1073, 
(modifying  (1910)  137  App.  Div.  483,  132  N.  Y.  Supp.  763); 
Rauehfvss  v.  Bauchfrns  (1883)  2  Dem.  371;  Eenriques  v.  Yule 
University  (1898)  26  App.  Div.  364,  51  N.  Y.  Supp.  284,  appea! 
dismissed  in  (1899)  157  N:  Y.  672,  51  N.  B.'  1091 ;  Wood  v.  Hub- 
bard (1898)  29  App.  Div.  166,  51  N.  Y.  Supp.  526;  People's  Trust 
Co.  V.  Flynn  (1904)  44  Miso.  6,  89  N.  Y.  Supp.  706.  reTersed  or* 
another  ground  in  (1905)  106  App.  Dir.  78.  94  N.  Y.  Supp.  436; 
Re  Waits  (1930)   118  Misc.  300.  183  N.  Y.  Supp.  910. 

NonTii  CAKOLiyA.— Jam«  v.  Masters  (1819)  7  N.  C.  (3  S[urp!i.) 
.liO;  Doe  ex  dem.  Hoyle  V.  Stone  (IS'SO)  13  N.  C.  (2  Dev.  L.)  318; 
Ford  T.  Whedbee  (1834)  21  N.  C.  (1  Der.  &  B.  Bq.)  16;  Dunlap  v. 
/n^mrn  (1858")  57  N.  C.  (4  Jones,  Eq.)  178. 

hino.— Crane  V.  Doti/  (1853)  1  Otiio  St.' 379.     - 

PuNNSTtvANTA.— ffiifJirocit  T.  Hitchcock  (1860)  35  Pa.  393; 
Ellis's  Appeal  (1888)  10  Sadler  (Pa.)  136^  13  Atl.  905>  Thistle's 
Estate  (1919)  863  Pa.  60.  106  Atl.  94;  Miller  V.  WUaon  (1859)  3 
Phi!a.  343;  Zerbe  V,  Zerbe  (1875")  2  Legal  Chron.  311.  «8  fdnnd  ift' 
1«  B.  B.  C. 
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4S  Century  Dig.  co!.  1414;  Qorgas-'s  Estate  (1898)  3  P«.  Diit.  R, 
360;  Habecker'g  Estate  (1910)  43, Pa.  Super.  Ct.  86. 

aoirrii  CAROhisA.—Snelgrove  v.  Unelgrove  (1813)  4  S.  C,  Eq, 
(4  Desauas.)  274;  Gordon  v.  Blackman  (1844)  18  S.  C.  Eq.  (1 
Rich.)  61;  Blackman  v.  Qordon  (1845)  19  S.  C.  Eq.  (3  Bich.)  43, 
44  Am.  I>ec.  241;  Crossby  v.  Smiih  (1851)  24  9.  C.  Kq.  (3  Rich.) 
241;  Vaughan  v.  Langford  (1908)  81  S.  C.  283,  128  Am.  St.  Rep. 
91-2.  62  S.  E.  316,  16  Ann.  Cas.  91. 

I^KSJSSiT..— Bradford  v.  LtaU  (1910)'  124  Tenii.  312,  137  S. 
W.  96,  Ann.  Cas.  1912D,  1140. 

Texas.— PftWeo  v.  Hoiliday  (1859)  24  Tex.  38. 

Virginia.— Boiaseau  v.  Aldridge  (1834)  5  Leigh,  232,  27  Am. 
Dec.  590;  Coffman  v.  Coffinan  (Coffman  V.  Healnoh)  (1888)  85 
Va.  459,  2  L.R.A.  848,  17  Am.  St.  Hep.  69,  8  S,  E.  672. 

West  Viroisia.— Co6er/y  v.  Earie  (1906)  60  \V.  Va.  295,  54  S. 
B.  336. 

England. — Denn  ex  dem.  Oaiki»  v.  Gaxkin  (1777)  Gowp,  pt,  2, 
p.  057.  98  Eng.  Reprint,  1292;  I'ngh  v.  Goodtille  (1787)  3  Bro. 
P.  C.  454,  1  Eng.  Reprint,  1429;  Pickering  v.  Stamford  (1797)  3 
Vea.  Jr.  492,  30  Eng.  Reprint,  1122 ;  Fitch  v.  Weber  (1848)  6  Haro, 
145.  67  Eng.  Reprint,  1117,  12  Jur.  645,  17  I^  J.  Ch.  N.  S.  361; 
Sykea  v.  liykea  (1867)  L.  B.  4  Eq.  200.  L.  R.  3  Ch.  301,  37  L.  J. 
Ch.  N".  S.  367,  16  Week.  Rep.  545;  Be  Holmes  (1890)  62  L.  T. 
.  X.S.  383. 

'  Xkw  South  Walks. — Hum  v.  ARCin>ALi,  (reported  herewith) 
<inte,  559. 

He  mav,  however  (as  poiotc^d  out  by  Kay,  J.,  in  Ke  Holmes 
(1890)  62  L.  T.  N.  S.  383),  put  an  heir  or  next  of  kin  to  his  elec- 
tion by  giving  such  a  one  part  of  )i)h  estate  and  saying  that  such  gift 
is  the  only  part  which  such  one  shall  take. 

And,  ay  pointed  out  in  Mum  v,  Akchi>all,  the  express  exclusion 
of  one  of  several  who  would  otherwise  take  may  amount  to  an  im- 
plied gift  to  the  others,  so  that  there  ia  no  actual  intestacy.  The 
oourts,  however,  are  very  reluctant  to  treat  the  words  of  exclusion  an 
a  aufHcient  basis  for  implying  such  a  gift.  While  this  view  may  be 
proper  where  an  intestacy  results  from  the  lapse  or  failure  of  some 
disposition  made  by  the  will,  its  propriety  is  not  so  apparent  where 
there  is  an  intestacy  on  the  face  of  the  will.  But  little  attention  has 
been  paid  to  tliie  possible  distinction. 

In  Boisseatt  v.  Aldndge  (1834)  5  Leigh,  222,  87  Am.  Dee.  590, 
it  is  said  that  if  in  every  case  in  which  a  testator  declares  an  inten- 
tion to  I'xcliide  his  heirs,  or  any  Mie  of  tliem,  it  is  to  be  implied  from 
that  alone  that  he  intends  to  devise  away  his  estate  from  such  ex- 
cluded person  or  persons,  the  principle  that  to  disinherit  his  heira  a 
decedent  must  give  his  estate  to  somebody  else  would  be  of  no  con- 
]«  B.  R.  C 
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nequence,  since  it  would  give  effect  to  the  simple  digiiihcrisoii  by 
lioldiDg  it  tantamount  to  a  positive  disposition. 

The  right  of  a  person  to  OiehiheTit  hia  lieir  exists  not  as  a  (lis- 
tioct  or  abstract  substantive  power,  but  merely  as  a  consoqiiciice  of 
the  power  of  giving  his  estate  to  others.  Bradford  v.  ^cf'^e  (1910) 
124  Tenn.  318,  137  S.  W.  96,  Ann.  Caa.  1912D,  1140. 

A  will  cannot  operate  to  exclude  the  heir  at  law  from  takin;;. 
■where  the  will  itself  is  void.  Henrirjues  v.  Ynle  Unirentilij  (18!)8) 
28  App.  DiT.  854.  51  N.  Y.  Supp.  284,  appeal  (lii>miR«e.1  in  (1899) 
157  N.  Y.  672,  51  N.  E.  1091. 

It  is  enough,  however,  to  take  the  ease  out  of  the  rule  timt  worJs 
of  eselusion  are  in  effectual,  unless  the  property  is  given  to  someone 
else,  that  testator  clisposes  of  it  by  reference  to  the  Statute  oE  Di:^- 
tribntions. 

Thus,  in  Hayes  v.  Davenport  (ISoS)  25  A't.  109,  it  is  held  thnt 
persons  who  would  otherwise  have  taken  are  efEectiiplIy  excludwl 
from  participation  in  the  residuary  estate  by  a  ttirectioii  that  the 
legacies  to  them  arc  to  be  "in  full  of  all  and  for  all  other  provisions 
by  me  made  for  them  in  any  will  or  codiril  by  me  made,  iicreby 
revoking  all  other  provisions  by  me  heretofore  made  for  siiHi  chir- 
dren,"  thou^  testator  merely  directed  his  residuary  cstatp  "to  l>e 
disposed  of  in  accordance  with  the  laws  of  this  state." 

And  in  Re  Taylor  (1885)  52  L.  T.  N.  S.  H3f),  a  beqnept  upon 
trust  "to  such  person  or  pei'sons  as  uader  the  Statute  for  Distribu- 
tion of  the  estates  of  intestates  siiall,  exclueive  of  my  said  daughter 
(naming  her]  and  of  my  said  grandchild  [naming  her]  and  her 
issue,  if  any,  then  be  my  next  of  kin,"  was  held  effectual  as  a  gift  to 
a  class  composed  of  testator's  next  of  kin  other  than  the  daughter 
and  the  grandchild. 

If.  Beatrlellve  ipoi-ds  in  counct^ion  wHh  o^ft  a»  fiutrfiii;  legotee  to 


Where  the  testator,  instend  of  e^^cluding  persons  who  in  case  of 
intestacy  would  be  entitled  to  participate  in  his  estate,  accompanies 
a  provision  for  such  persons' with  some  restrictive  expression  import- 
ing that  he  shell  have  so  much  and  no  more,  it  may  be  a  ^luestion 
whether  such  expression  operates  to  put  the  legatee  to  an  election 
whether  to  take  the  provision  made  for  him  by  the  will  or  his  share 
under  the  Inteittate  liaw.  Such  provisions,  however,  are  generally 
taken  as  referring  to  proi>erty  passing  by  the  will  and  not  to  the 
property  passing  under  the  Intestate  I«w. 

A  daughter  is  not  excluded  from  participation  in  the  residue  un- 
disposed  of  by  the  will,  by  a  provision  therein  that  she  "Shall  hrive 
no  more  than"  certain  property  given  her  by  the  testator.  Denton 
V.  Antretj  (1838)  31  Ala.  205. 
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A  gilt  to  one  "as  his  full  portiou"  of  the  testator's  estate  will  not 
preclude  the  devisee  from  the  participation  wiiidi  the  law  of  the 
Statute  of  Distribution  gives  liim  in  intestate  property.  Ward  v. 
Todd  (1886)  41  N.  J.  Eq.  414.  5  Atl.  650. 

In  Bell's  Estate  (1890)  8  Pa.  Co.  Ct.  4o4,  a  codicil  by  which  a 
teslatrix  referring  to  a  certain  legacy  given  by  her  will  proceeded  to 
"order  and  declare  that  my  will  is  that  only  the  sum  of  $1  each  shall 
be  giren  to  [the  lej^tees]  as  the  full  amount  oC  their  t^liare,  and 
that  the  residue  of  the  said  legacy  be  given  to  my  eon  E.  C.  Bell's 
f-hildren,"  was  held  not  to  exclude  the  legatees  from  participating 
in  the  distribution  of  intestate  property,  the  words  of  exclusion  hav- 
ing reference  to  legacies  only. 

In  Sympson  T.  Button  (1716)  11  Vin.  Abr.  18S,  pi.  16,  and  Pkl-- 
i-iing  V.  Stamford  (1797)  3  Yes.  Jr.  ?>i-i,  30  Eng.  Reprint,  1038, 
a  gift  by  testator  to  his  wife  of  certain  property  in  bar  and  full 
iiatisfaction  and  Tecompense  of  all  dower  or  thirds  which  she  might 
have  or  claim  in,  out  of,  or  to,  all  or  any  part  of  his  real  and 
perwinal  oftate,  or  either  of  them,  was  hcM  not  to  prevent  the  widow 
from  taking  under  tiie  Statute  of  Distribution  a  share  in  property 
not  effectually  disposed  of  by  the  will. 

Tn  yorcolt  v.  (iordon  (1844)  14  Sim.  S.^S,  60  Eng.  Reprint,  357, 
it  was  held  tlint  a  widow  to  whom  testator  had  given  an  annuity  in 
lieu  of  (lower,  thirds,  or  other  claims  or  deinanda  which  she  n^ight 
otherwise  have  upon  his  estate,  was  not  bound  to  elect  between  the 
annuity  and  a  copyhold  of  inheritance  which  the  testator  failed  to 
disjKisc  of,  inasmuch  as  any  release  of  her  claims  and  demands 
would  only  allow  the  land  to  descend  to  her. 

In  Tavernor\.  Grindley  (1875)  32  L.  T.  X.  S.  42*.  a  gift  to  a 
widow  of  an  annuity  "in  lieu  of  all  dower  and  claim  that  my  said 
wife  may  have  on  all  or  any  part  of  my  estate  or  effects"'  was  held 
not  to  exclude  JieT  from  |)articipation  in  undi3|>03ed-of  personalty. 

In  XniKmith  V.  Boyeg  [1899]  A.  C.  405,  where  testator  made  "a 
provision  for  his  wife  which  he  declared  to  be  in  full  of  all  claims 
by  her,  and  through  the  death  of  the  deviwees  before  vesting  took 
place  the  residue  fell  into  intestacy,  it  was  held  that  the  declaration 
was  to  be  construed  as  excludiBgtJie  widow's  claim  in  so  far  only  as 
conflicting  with  the  will,  and.  an  event  having  happened  which  the 
testator  never  contemplated,  the  widow  was  entitled  both  to  her  pro- 
vision and  to  the  rights  given  her  by  law  in  such  of  the  property  as 
had  fallen  into  intestacy. 

But  in  LcH  v.  Itandall  (185o)  3  Smalo  &  G.  83,  63  Eag.  Reprint, 
r,ri.  nftimcd  in  (1860)  »  I)e(i.  &  .T.  3HM,  45  Kng.  Heprint,  671, 
a  beqiipBt  to  a  widow  "in  full  and  entire  lieu,  bar,  recompense,  dis- 
charge; and  satisfaction  of  and  for  all  and  all  manner  of  claims  and 
demands  whatsoever  which  she  at  anv  time  might  or  could  have,  or 
1«  B.  R.   C.  .       1      ' 
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niiich,.  without  provision  and  declaration,  ehe  could  or  might  hare 
at  the  tim«  of  my  decease,  of,  ii)}:o,  or  out  of  aaj  part  or  parts  of  my 
real  or  personal  estate,"  was  held  to  eishide  the  widow  from  par- 
ticipation in  property  as  to  which  there  was  an  intestacy  on  the  face 
of  tlie  will,  the  Vice  Chancellor  Baying :  "It  is  a  material  circum- 
etance  that  the  representatiye  of  the  widow  claims  her  distributive 
share  in  property  as  to  which  there  waa  an  intestacy  on  the  face  of 
the  will.  It  is  not  a  case  like  Piciering  v.  Stamford,  in  which  the 
claim  was  made  in  respect  of  property  actually  disposed  of  by  the 
Till,  which  became  distributable  through  an  unforeseen  accident. 
Thi»<  distinction  was  one  great  ground  of  the  argument  and  of  the 
decision  in  Piciering  7.  Stamford-  Another  importuit  circum- 
stance is  that  tlie  language  in  this  will,  which  purports  to  exclude 
the  widow  from  any  furtlier  part  or  share,  is  very  oomprehenBive. 
The  £1,200  a  year  is  given  to  her  in  satisfaction  of  all  claims  and 
demands  which,  without  provision  or  declaration,  she  might  have  at 
the  time  of  his  decease  in  respect  of  any  part  of  his  estate  ami  effects. 
In  Pirkering  v.  Slnmford,  as  well  as  in  Sympnon  v,  Hutton,  on  the 
authority  of  which  Pid-cring  v.  Stamford  seems  to  have  been  de- 
cided, the  testator,  after  having  declared  by  will  that  the  widow  was 
to  have  no  further  part  or  share,  so  far  revoked  that  declaration  and 
intention  as  to  give  by  codicil  a  further  provision  for  the  widow, 
without  repeating  or  referring  to  the  wo?ds  of  cTchisiOn.  In  the 
present  case,  the  words  of  exclnsion  being  in  comprehcnaive  terms, 
the  testator  himself  adhered  to  that  intention  to  the  last,  and  made 
no  further  gift  to  the  widow  by  any  codicil.  If  the  testator  had 
declared  that  tlie  widow  was  to  be  entitled  to  the  annuity  of  fl.SOfl 
a  year  only  on  the  terms  of  her  giving  to'hig  executors  a  general 
release  of  all  right  to  any  share  in  any  other  part  of  his  estate, 
whether  accruing  by  intestacy  from  aiiy  iinforesecn  accident  or  other- 
wise, there  would  seem  to  be  no  room  for  argument  in  favor  of  the 
widow's  claim  to  any  distributive  share.  If  that  view  he  correct 
there  seems  little  difference  between  suth  general  and  comprehensive 
words  of  exclusion  as  drcur  in  the  present  case,  and  a  proviso  that 
ehe  should  execute  a  release.  Lord  FUdon,  in  Garth itlwrc  v.  Chalie 
(1804)  10  Ves.  Jr:  1,  32  Eng.  Reprint,  743,  forcibly  noticed  the 
distinction  between  the  intention  of  an  absolute  exclusion  from  any 
further  share  which  may  accrue  under  any  circumstances  and  the 
intention  to  bar  her  from  her  thirds  for  tlie  sake  of  persona  under 
that  instrument  to  take  the  residue.  If  that  be  the  principle  of  the 
decision  in  Pickering  v.  Stamford,  it  cannot  apply  to  a  case  where, 
on  the  face  of  t)ie  will,  there  ia  an  intestacy  asto  a  great  part  of  the 
estate,  and  the  words  of  exclusion  from  any  further  .share  are  abso- 
lute, general,  »nd  comprehensive." 
10  B.  n.  c.  ,   .,   .,   . 
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A  logiicy  or  devise  to  one  who  is  an  heir  at  law  or  ft  statiitory  heir 
will  not  prevent  him  from  tnking  as  heir  at  law  (fr  as  a  statntory 
lieir  in  case  of  a  partial  intestacy  unless  it  is  manifest  from  the 
whole  will  that  there  was  an  intention  to  exclude  him.  Bragg  v. 
Litchfield  (1912)  212  Mass.  148,  D8  N.  E.  673. 

A  hequest  to  the  husband  of  the  testatrix  of  a  specified  amount 
of  property  does  not  deprive  the  hnshand  of  his  statutory  right  in 
.property  left  undisposed  of.  McDougald  v.  Gikkrisl  (18R4)  20  Fla. 
573. 

In  Kaser  v.  Kaser  (1913)  68  Or.  153,  137  Pac.  187,  it  was  held 
that  a  widow's  acceptance  of  a  proTision  in  the  will  for  her  bcnetit 
(which,  however,  was  not  expressed  to  be  in  lien  of  her  dower  or 
statutory  rights),  by  which  she  was  given  tlie  vise  of  all  testator's 
property  for  life,  did  not  thereby  waive  her  rigiit  to  insist  upon  the 
share  of  the  intestate  property  which  she  was  given  by  statnte. 

ttl.  Inttaneett  (n  irhich  gift  (•  others  ha»  been  imtpHed, 

Tn  Lett  v.  Randall  (1855)  3  Sniale  &  Q.  83,  65  Eng.  neprint.  573, 
iiftirmed  in  (1860)  2  Be  G.  &  J.  388,  45  Eng.  Beprint,  671,  it 
was  said  that  although  a  clause  of  exclusion  extending  to  ail  the 
next  of  kin  would  be  nugatorv.  as  then  there  would  Ik?  no  one  in 
whose  favor  tlie  exclusion  could  ojierate,  yet  where  it  has  a  limited 
operation,  so  as  to  give  a  benefit  to  another  person,  it  will  be  valiii, 
the  exclusion  by  declaration  as  to  one  or  some  only  of  the  next  of 
kin  having  the  same  effect  act  a  gift  hy  implication  to  tlic  rest  of  , 
tliem  of  the  share  of  those  who  are  excluded. 

And  in  Doe  ex  dem.  Hoyle  v.  Siowe  (1830)  13  X,  C.  (2  Dev.  L.) 
;il8,  however,  it  is  said  with  reference  to  tlie  rule  tliat  on  heir  can- 
not bo  disinheritctl  by  words  of  exclusion  only:  '"Manifestly,  how- 
ever, this  rule  can  only  apply  where  there  is  a  single  heir.  He  can- 
not be  barred  by  words  of  exclusion  barely;  because  if  he  takes  not 
there  is  nobody  else  that  can.  When  there  is  a  class  of  heirs  the 
exclusion  of  one  leaver  others  who  may  take.  The  necessity  which 
imposes  the  estate  on  a  single  lieir,  for  the  want  of  another  owner, 
teases  when  there  are  more  heirs.  Whether  these  words  operate  siin- 
jily  to  exclude  him  and  lease  the  land  t«  descend  to  the  others,  or 
operate  by  implication  as  a  disposition  to  the  others,  is  an  inquiry 
more  nice  than  useful.  I  suppose  the  latter,  like  the  c&<k:  in  the 
iKwks  of  a  devise  to  the  heir  ftfter  the  death  of  the  testator's  widow 
which  is  held  to  give  a  life  estate  to  the  latter.  Be  it  the  one  way 
or  the  other,  the  exclusion  is  effectual  ftecausc  the  estate  is  not  left 
without  an  owner.  This  is  the  doctrine  touching  the  succession  of 
the  next  of  kin  to  the  personalty.  The  same  rea.qon  extends  it  to 
our  partible  inheritances;  for,  although  an  h«ir  is  favored,  yet  he 
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may  be  shut  out  b;  a  reneonable  implication  atiort  of  a  Decenary 
one."  ^ 

III  Bund  V.  Green  (1879)  13  Ch.  D.  819,  where  teatfltor,  in  con- 
nection with  gifta  to  variouB  of  his  relatives,  expressed  his  inten- 
tion tliat  ncitlier  tliey  nor  their  children  should  take  or  enjoy  any 
benefit  of  his  property  other  than  that  specifically  given  them,  and 
also  declared  that  such  persons  "shalt  not,  nor  shall  any  or  either 
of  them,  be  entitled  to  take  any  part  of  my  real  estate,  nor  any  share 
or  proportion  in  the  distribution  of  my  personal  estate  of  which  I 
may  happen  to  die  intestate,  or  not  have  fully  disposed  of,  cither  in 
the  character  of  my  heir  or  heiresses  at  law  or  as  my  next  of  kin, 
but  sliall  be  wholly  excluded  therefrom  in  tlie  tome  manner  as  u 
tliey  had  all  died  in  my  lifetime,"  it  was  held  that  the  declaration 
of  the  testator  amounted  to  a  gift  in  favor  of  those  persons  who  take 
by  law  upon  a  distribution  of  personalty  under  the  statute,  but  ex- 
cluding the  persons  sinwified,  and  not  including  those  who  would 
come  within  the  description  of  persona  who  would  take  under  them. 

In  Vachell  v.  Breton  (170G)  o  Bro.  P.  C.  fll,  i  Eng.  Reprint,  527. 
aleo  reported  imder  the  name  of  Vachell  v.  Jeffreys,  in  Pree,  in  Ch. 
169,  24  Eng.  Hcprint,  82,  2  Eq.  Cas.  Abr.  435,  c.  17,  22  Eii^.  Be- 
print,  371,  where  testator  by  his  will  gave  tA  \V  and  C,  whom  he 
called  his  wife's  children,  not  owning  them  to  be  his,  10  shillings 
apiece,  "and  no  more,"  and  to  the  children  which  he  did  owu,.con- 
sideriible  legacies,  and  made  no  disposition  of  the  surplus  of  his  per- 
sonal estate,  it  was  held  that  such  surplus  should  be  divided  in  the 
same  manner  as  was  appointed  by  statitte  for  settling  intestate's 
estates,  except  that  said  W  and  C  were  to  be  excluded.  This  deci- 
sion has  been  variously  interpreted,  in  some  eases  as  giving  etfect  to 
words  of  exclusion  in  the  will,  and  in  others  as  excluding  W  and  C 
from  participation  because  of  the  doubt  as  to  their  legitimacy. 

In  Re  Ilayne  (19i;J)  165  Cal.  568,  133  Pac.  277,  Ann.  Cas. 
1915A.  926,  it  was  held  that  a  son  was  effectually  excluded  from 
participation  in  a  residuary  gift  lapsing  by  reason  of  tlie  death  of 
the  beneficiary  in  the  lifetime  of  the  testatri.t,  by  a  provision  in  the 
will  by  which  she  declared  that  such  son  "has  received  already  more 
tlian  what  would  l>e  his  share  in  my  estate,  and  therefore  I  leave  to 
him  nothing  by  this  my  la.st  will,  and  declare  that  he  has  now  no 
interest  in  my  property  and  estate,"  where,  after  the  deatli  of  the 
residuary  legatee,  the  testatrix,  with  knowledge'  thereof,  made  a 
codicil,  in  which,  after  altering  certain  bequeste,  she  declared;  "I 
furtlier  dci-lare  that  the  statements  made  in  my  said  will  other  than 
those  in  relation  to  the  said  trust  are  hereby  confirmed,  ratified,  and 
•pproved." 

In  Clarkson  v.  Clarlson  (1871)  8  Bush,. 655,  a  will  evincing  an 
intention  on  the  part  of  the  testator  to  dispose  of  his  whole  estate, 
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and  prnviding  that  "aa  <o  tlie  remainder  ot  my  landed  estate,  I  make 
no  furtlier  provision  far,  more  tlian  it  is  my  will  and- desire  that  my 
soil,  Jesse  N,  Clarkson,  and  my  grandchildren  by  my  daughter  Lucy 
and  Luther  J.  Talbott,  shall  be  deprived  of  any  interest  whatever 
therein,"  was  construed  as  devising  lend  not  speoiiically  disposed  of 
to  fiis  heirs  at  law,  except  his  son  Jesse  and  the  children  of  his 
daughter  Lucy. 

In  Tahor  v.  Mclniire  (1881)  79  Ky.  505,  where  testatrix,  liaytng 
a  brother  and  sister  and  nephews  and  nieces  of  predeceased  brothers, 
left  a  holographic  will  in  the  following  language :  ''For  snndry  rea- 
sons and  bad  treatment  it  is  my  will  and  wish  that  Booue  Tabor 
shan't  have  any  of  my  property,  and  Tlionias  llelntire  only  through 
a  responsible  trustee  in  the  way  of  clothes  and  something  to  keep 
him  from  suffering,"  such  will  was  held  to  amount  to  a  devise  of  her 
property  to  her  heire  at  law  with  the  exception  of  Boone  Tabor. 

But  in  Todd  v.  Gentry  (1901)  109  Ky.  TOL  60  S.  W.  fiSft,  it  was 
said  that  Tabor  v.  Mclntire,  supra,  is  irreconcilable  with  the  subse- 
quent case  of  PhilHps  v.  Phillips  (189?)  93  Ky.  498,  20  S.  W.  541. 

In  Allen's  Succession  (1896)  48  La.  Ann.  10.3G,  55  Am.  St.  Rep. 
295,  80  So.  193,  a  will  stating  that  "my  three  nieces  [naming  them] 
bus  received  each  $500,  I  will  that  they  receive  $500  more  in  cash 
and  have  no  interest  in  any  other  claim,"  was  held  effectual  to  ex- 
clude fhem  from  participation  in  the  residuum  of  the  estate,  aa  to 
which  the  testator  died  intestate,  the  court  saying:  "They  could 
have  no  interest  in  any  claim  give^u  to  other  legatees.  They  could 
possibly  lay  claim  to  nothing  else  than  the  residuum  of  the  estate. 
TJie  testator  must  have  referred  to  this,  for  there  is  no  other  fund 
upon  which  the  legatees  could  a.ssort  any  right." 

In  Hurst  x.  Von  De  Veld  (1900)  158  Mo.  239,  58  S.  W.  1056,  a 
will  evincing  an  intention  to  di.ipose  of  testator's  entire  estate  and 
distributing  it  among  the  natural  ohj'ecta  of  his  bounty,  giving  to 
tliG  children  of  deceased  children  a  fractional  share  of  "the  interest 
of"  their  parents  in  his  estate,  explaining  that  he  meant  by  such 
expression  "their  interest  that  they  would  inherit  by  law  after  tak- 
ing out  the  specific  bequest  and  devises  made  by  mo  in  this  will  to 
others  named  herein,"  was  held  to  amount  to  a  complete  disposition 
of  testator's  property,  and  so  to  restrict  to  the  sum  mentioned  a 
daughter  to  whoui  he  bequeathed  a  nole  and  the  sum  ot  $50  "of  my 
estate  and  no  more." 


The  unwillingness  of  the  courts  to  treat  words  of  exclusion  as  a 
basis  for  implying  a  gift  ta  those  who  would  take  in  case  of  intesta- 
cy, except  the  person  f'seluded,  is  iUnstrated  by  the  following  deci- 
sions: 
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A  provipioii  tliat  "tlioae  tif  my  children  that  I  have  heretofore 
given  portions  to  shnjl  bate  no  part  or  portion  in  the  eetate  that  I 
may  die  pospesfied  of  fnaiiiinj!  them]  eicqit  what  nhall  be  especially- 
pointed  hereafter  out,"  will  not  exclude  sucll  children  from  partici- 
pation in  property  not  disposed  of  by  the  will.  Harahon  v.  Redd 
(1854)  15  Ga.  148. 

A  provision  in  a  will  rending:  "Having  fully  provided  for  my 
deceased  daughter,  Boxy  Ann  ...  in  her  lifetime,  and  having 
advanced  to  her  in  lands  and  money  a  portion  equal  to  the  share 
given  to  each  of  my  said  children  in  this  will,  I  make  no  provision 
or  bequest  to  her  children,"  does  not  exclude  euch  children  from 
participation  in  a  portion  of  the  estate  aa  to  which  there  proved  U) 
lie  an  intcstacv.  Lane  v.  Patterson  (1912)  138  Ga.  710,  76  S.  E. 
47. 

A  son  of  testator  is  not  prevented  from  participating  in  pro|>erty 
as  to  which  there  is  an  intestacy  by  reason  of  the  invalidity  of  the 
proviaiona  of  the  will,  by  a  declaration  therein  that,  for  reasons 
given,  "it  is  my  express  wish  and  desire  that  he  shall  have  nothing 
whatever  from  my  estate."  Lawrence  T.  Smith  (1896)  163  111.  143, 
45  N.  E.  259. 

Bequests  to  divers  of  testator's  children  of  $1,  to  be  their  full 
share  of  his  estate,  are  incffecttial  to  exclude  tliem  from  participation 
in  the  distribution  of  property  as  to  which  he  died  intestate.  Par- 
sons V.  Millar  (1901)  189  III.  107,  59  N.  E.  606. 

A  testamentary  provision  reading :  -  "It  is  my  wish  that  my  son 
[naming  him]  is  not  to  have  any  more  out  of  my  estate  than  the 
land  described,  as  I  consider  it  a  big  share  of  my  estate,  both  real 
and  personal,"  does  not  bar  such  son  from  participation  in  intestate 
realty.    Ames  \.  Holmes  (1901)  190  111.  561,  60  N.  E.  858. 

Heirs  are  not  excluded  from  participation  in  intestate  property 
by  a  declaration,  accompanying  a  gift  to  them  of  $5,  that  they  "shall 
have  no  other  share  of  my  estate  or  claim  upon  the  same."  Tea  v. 
ifUlen  (191,3)  257  III:  624,  45  L.R.A.(N.S.)  1163,  101  N.  E.  209. 
A  will  by  which  testator  gave  his  wife  a  life  estate  in  certain  lands, 
and  certain  personal  property  absolutely,  and  directed  that  all  the 
rest  of  his  personal  property  be  sold,  "and  the  proceeds  divided 
among  my  lawful  heirs  equally,  except  my  son  Ambrose  B.  Thomas. 
To  him  I  will  $^5  only  of  my  real  and  personal  property  in  addition 
to  the  amount  I  have  already  advanced  him,"  does  not  operate  to 
exclude  auch  son  from  participation  in  the  reversion  of  the  realty 
given  to  the  widow  for  life,  which  the  will  failed  to  dispose  of. 
Thomas  r.  Thomas  (188C)  108  Ind.  576,  9  N.  E.  457. 

In  Andren-s  v.  Harron  (1898)  69  Kan.  771.  51  Pac.  885,  it  was 
held  that  a  declaration,  accompanying  a  provision  for  testator's 
mother,  that  it  should  be  in  full  of  all  claims  she  might  have  in  his 
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estate,  and  that  she  should  not  inherit  any  part  of  the  estate  by  right 
of  destont  or  otherwise,  did  not  preclude  the  mother  from  takiuz 
pfoperty  as  to  whidi  the  son  died  intestate,  where  she  was  hia  sole 
lieir,  the  court  sSjing:  "Such  declaration  must  be  regarded  oa 
nugatory  unlesa  tlie  estate  which  the  law  gives  to  tlie  parent  is  in 
tprnis  dis))osed  of  to  someone  else.  Tlie  will  does  not  provide  that 
the  estate  from  which  it  seeks  to  exclude  the  mother  sliall  go  to  any 
Kpeiificaliy  named  person.  It  docs  not  provide  that  it  slmil  go  to 
those  who  would  inhprit  if  his  mother  were  dead.  Albo  If.  Saxton 
I  the  tcfltfltorl  left  no  heirs  except  his  mother.  She  was  the  sole  in- 
heritor of  hia  property  in  this  state.  If  effect  is  to  be  given  to  that 
provision  of  the  will  which  undertakes  to  exclude  her  from  the  in- 
heritance, who,  then,  is  entitled  to  the  property?  Xone  of  the  parties 
are  entitled  to  it  uinler  the  will,  because  to  none  of  them  was  it 
devised.  Xone  of  them  are  entitled  to  it  under  the  statute,  because 
the  statute  gives  it  to  them  only  through  [the  inotlierl  and  upon 
her  death.  Effect  may  be  given  probably  to  terms  of  exclusion  of 
one  or  more  persons  who  stand  in  equal  right  with  others  under  the 
Statute  of  Descents.  For  instance,  if  the  father  of  Albe  11.  Saxton 
had  been  living,  it  might  be  that  the  exclusion  of  his  mother  would 
ba*e  operated  to  vest  the  estate  wholly  in  his  father." 

Td  Phillips  T.  Phillipx  (]8f)2)  0:i  ky.  4!)R,  20  S.  W.  5(1,  where 
testator  devised  to  hia  five  daughters  $300  each,  which  auiii  ho  stated 
to  be  "all  I  intend  for  my  five  daughters  to  have  of  my  estate,"  and 
to  all  of  his  sons,  except  two,  to  whom  he  made  no  gift  or  devise,  lie 
gave  by  deed  small  portions  of  land,  saying  in  each  deed  that  the 
land  given  was  all  he  intended  the  donees  "to  have  out  of  his  estate." 
it  wa."!  held  that  there  was  no  implied  devise  to  the  two  sons  of  the 
portion  of  the  estate  not  dirently  disposed  of  by  the  will  and  deeds, 
but  that  as  to  snch  estate  there  was  an  intestacy,  and  consequently 
that  the  sons  and  daughters  for  whom  provision  was  made  were  not 
excluded  from  participation  therein.    - 

In  Todd  v.  Gentry  (1901)  109  Ky.  704.  60  S.  W.  C59,  a  will  by 
which  testator  gave  to  his  father  $2  in  gold,  with  a  direction  that 
an  inscription  should  be  placed  thereon  that  it  is  his  interest  in  the 
Bon'ft  estate,  was  not  effectual  to  exclude  his  father  as  heir  at  law 
from  all  interest  in  property  which  was  not  disposed  of  by  will. 

A  hoquest  to  a  daughter  and  her  husband  "in  full  of  their  part  of 
my  estate"  is  ineffcchial  to  exclude  the  daughter  from  participation 
in  propertv  not  disposed  of  by  the  will.  Walters  v.  Xeafm  (1910) 
136  Ky.  756.  125  8.  W.16T. 

A  recital  in  a  will,  "I  have  gave  it  to  my  son  Henry  Duff's  heirs 
fcertain  properiyl  it  being  his  full  share  of  my  whole  estate,"  is 
not  effectual  to  ex<^luile  such  son  from  participation  in  property  not 
tiisiwsod  of  by  the  will.  Duff  v.  Duff  (191J)  HO  Kv.  201,  148  S. 
W.  242. 
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III  Stewart  v.  PattUon  (1849)  8  (lill,  46,  the  addition  ot  the 
■words  "and  no  more  of  my  cstiitc"  to  je^^acies  given  to  several  of 
testator's  children  was  held  not  to  give  the  residue  of  the  estate,  as 
to  which  no  provision  was  made  hy  the  wHl,  by  implication,  to  the 
other  childr'eii  to  whose  legacies  no  such  restriction  was  annexed. 
The  court  said :  "We  do  not  think  that  this  a  reasonable  or  safe 
<»nstruetion  of  wills,  in  this  respect,  like  this.  In  the  first  place,  a 
Iwqricst  to  tlie  other  children  is  a  bequest  expressly  of  so  much,  and 
inii)liedl_v  of  no  more,  to  them.  In  the  next  place,  the  law  does  not 
conclude  that,  because  a  man  has  determined  to  disinherit  one  child, 
he  means  that  all  the  rest  should  be  his  residuary  legatees.  This 
act  of  disinheriting  a.  child  (leaving  him  or  her,  so  far  as  it  depends 
upon  hia  or  her  father,  utterly  destitute)  is  one  which  the  law  can- 
not regard  very  favorably.  If  the  will  be  so  explicit  tliat  it  must  bo 
so.  let  it  he  so;  but  if  it  must  he  done,  it  must  hecauwe  the  testator  has 
e.\'pressly  declared  it;  not  because  he  may,  as  well  as  may  not,  have 
intended  it.  It  may  be  that  he  used  those  words  in  the  expectation 
that  a  child's  share  of  the  undisposed  residue  would  be,  in  his  0))in- 
ioD,  a  sufficient  provision  for  that  child,  and  simply  for  that  reason 
gave  to  such  child  no  more  hy  will.  If  such  was  the  necessary  effect 
of  annexing  the  words  'no  more'  to  a  devise  or  bequest,  then  all  the 
children  miglit  be  disinherited,  unless  there  chanced  to  be  one  of 
them  who  was  unnoticed  altogether  in  the  will.  These  words  may 
be  rejected  as  surplusage,  a  process  not  usual  in  conatniing  wills. 
They  evidence  an  intent,  but  a  mere  intention  will  not  defeat  theso 
children," 

In  Torrey  v.  reabodi/  (1902)  07  Me.  104,  53  Atl.  fl88,  the  fiict 
that  testator  limited  hia  wife  to  a  life  estate  by  a  will  by  which  he 
gave  ber  the  use  and  income  of  all  his  property  during  her  life,  with 
power  to  use  so  much  of  the  principal  as  sliould  he  necessary  for 
her  comfortable  8U])port,  and  made  no  other  disposition  of  his  estate, 
was  held  not  to  raise  an  implication  that  he  intended  the  remainder 
of  the  personal  estate  to  go  to  the  other  persons  entitle<I  to  take  by 
,  the  Statute  of  Distrilmtions,  to  the  excluHinn  of  his  widow. 

In  Zimmerman  V.  Ilafer  (1805)  81  Md.  .347,  33  Atl.  316,  where 
testator  stated:  "Whereas  I  have  this  day  made  and  executed  a 
<1eed  conveying  to  J.  Monroe  Zimniermnn  the  farm  whereon  I  now 
reside,  I  do  hereby  give  and  bequeath  unto  him  the  said  James  Mon- 
roe Zimmerman  all  my  -personal  property  of  whatever  dcs<Tiption 
and  wheresoever  situate.  I  thus  give  to  the  said  J.  Monroe  Zimmer- 
man all  my  property  and  estate  because  he  is  married  to  my  niece 
and  I  haTC  been  living  with  them  for  many  years  and  have  a  high 
regard  and  affection  for  them  and  desire  that  they  shall  enjoy  the 
same  to  the  exclusion  of  my  other  relatives,"  and  Zimmerman  failed 
to  establish  title  to  the  farm  under  the  deed  of  gift,  it  was  held  that 
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the  expressed  desire  tliat  tlie  testator's  other  relatives  should  he  ex- 
I'ltuled  from  participating  in  the  distribution  of  his  estate  was  inef- 
fectual to  raise  a  devise  by  imjdi cation  to  Ziinmcrman. 

In  Mri-erson  v.  Boifly\{lS-l4)  8  Met.  424,  the  fact  that  tes'tator 
pave  the  whole  of  liis  personal  property  to  his  wife  for  life  was  heUl 
not  to  preeliide  her  from  taking  one  halt  thereof  absolutely  under 
the  Statute  of  Distributions,  and  that  a  gift  thereof  to  his  other  heirs 
could  not  he  implied,  the  court  saying:  "A  gift  by  implication  must 
he  founded  upon  Konie  expressions  in  the  will  from  which  such  in- 
tention can  be  inferred.  It  cannot  be  inferred  from  an  abiiolute 
Eileuce  on  the  subject.  It  may  be  admitted  in  a  popular  sense  that, 
when  a  deceased  person  has  given  a  part  of  his  property  to  one  object 
of  his  Iwunty,  be  bad  no  intention  that  such  person  should  take  an- 
other portion.  But  we  think  the  true  answer  is  that  the  intention 
of  the  testator  is  to  govern  so  far  only  as  he  has  communicated  that 
intention  by  his  will,  either  in  terms  or  by  implication;  hut  if  be 
lias  left  undevised  property,  the  disposition  of  it  is  not  governed  by 
his  will,  hut  by  another  rule  having  its  origin  in  another  source,  in 
the  application  of  which  the  intent  of  the  testator  is  not  the  govern- 
ing rule,  and  can  have  no  influonce.  It  operates  in  the  same  manner 
as  if  the  deceased  had  left  no  other  property  and  made  no  will.  If, 
therefore,  the  intent  of  the  testator  not  to  give  the  remainder  to 
the  same  person  could  reasoiuibly  lie  inferred  from  a  gift  of  per- 
sonal property  to  one  for  life,  in  forms,  it  could  have  no  effect  in 
regulating  tlie  disposition  of  intestate  property.  If,  however,Jt  were 
thciiight  important  to  inquire  into  the  intent  of  the  deceased,  when 
lie  has  made  a  will,  but  left  property  undisposed  of,  either  in  terms 
or  by  implication,  as  every  man  is  presumed  to  know  the  law,  it  may 
reasonably  be  inferred,  as  his  intention,  that  the  residue  should  be 
dis|M)sed  of  according  to  law." 

A  bequest  of  "$1,  and  no  more,"  to  an  heir  at  law,  will  not  prevent 
him  from  participating  in  pro])erfy  undisposed  of  by  the  will.  Wctls 
V.  Anderson  (1899)  6!>  N.  H.  5G1,  44  Atl.  103. 

A  provision  in  a  will  giving  to  testator's  son  his  note  in  addition 
to  a  sum  of  money  previously  given  him,  and  stating,  "T  do  not . 
tliorcforc  give  him  any  further  portion  of  the  farm  aforesaid  divided 
as  above  directed,"  docs  not  exclude  the  son  from  participation  in 
jiroperty  as  to  wliich  the  testator  died  intestate.  Lindl  v.  Ltnell 
(1870)  21  X.  J.  Eq.  81. 

In  'Graydon  v.  Orai/ilon  {M^'-i)  2'i  N.  3.  Eq.  561,  a  provision  in 
a  will  that  if  one  of  testator's  sons  should  marry  a  certain  person 
described,  before  a  certain  date,  the_  executors  should  dispose  of  the 
share  given  him  as  if  such  son  were  dead  in  the  lifetime  of  the 
testator,  intestate,  and  without  issue,  but  subject  in  other  things  to 
the  i)rovisious  of  the  will,  waa  held  not  to  operate  to  exclude  the  son 
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from  participnting  as  heir  at  law  and  next  of  kin  in  the  estate  as  to 
which  the  tefitator  died  intestate. 

A  will  by  which  testator  directed  hia  estate  to  be  invested  for  the 
support  of  hia  widow  and  children  not  of  age  or  married,  and,  on  the 
marriage  of  his  four  daugliters,  to  he  equally  divided,  and  a  share 
settled  on  each  of  them  for  their  lifetime  "all  and  except  $1  each  to 
my  two  sons,  trusting  that  they  will  follow  my  example  of  industry 
to  gain  what  they  may  reijuire,"  was  held  not  to  exclude  the  sona  from 
participation  in  the  remainder.  Barlow  v,  Barnard  (18!)3)  51  X.  J, 
Eq.  630,  28  Atl.  597. 

A  will  declaring  ^a  to  one  legatee  that  the  amount  of  a  legacy  to 
her  of  $2,000  "sliati  be  in  lieu  of  all  interest  to  which  she  may  he 
entitled  in  my  estate  by  virtue  of  this  will  or  otherwise  .  ,  .  my 
intention  being  that  said  Elanor  Lynch  shall  not  rt'ccivc  more  than 
$S,000  of  my  eittate  under  any  circumstances,"  and  as  to  another 
legatee:  "I  consider  she  has  received  all  she  is  entitled  to,  as  I  con- 
sider her  share  is  equal  to  the  other  children,"  does  not  e.vchide  such 
legatees  from  participation  in  intestate  property.    Nagle  v.  Coiiard 

(1911)  79  S.  J.  Kq.  124,  81  Atl.  841,  affirmed  on  opinion  below  in 

(1912)  80  N.  J.  Eq.  253,  86  Atl.  1103. 

The  distribution  of  such  part  of  a  twtator's  estate  as  is  not  legally 
devised  and  bequeathed  amongst  his  heirs  and  next  of  kin  is  not 
affected  by  a  declaration  in  his  will  "that  any  relative  or  relatives  of 
mine  not  named  in  this  last  will  and  testament  shall,  under  no  cir- 
cumstance, have  any  part  of  my  estate  unless"  as  heir  of  some  other 
beneficiary.    He  Trumble  (1910)  199  X.  T.  454,  92  X.  E.  1073. 

A  declaration  that  a  child  shall  not  under  any  circumstances  in- 
herit or  receive  any  portion  of  testator's  real  or  personal  estate  is 
ineffective  to  prevent  such  child  from  taking  by  inheritance.  Wood 
T.  Hubbard  (1898)  29  App.  T)iv.  166,  51  N.  Y.  8upp.  526. 

A  statement  in  a  will  that  no  provision  is  made  "for  the  chiUlren 
of  my  dear  son  Oeorge,  because  they  will  be  amply  provide{l  for 
otherwise,"  is  ineffective  to  prevent  them  from  sharing  in  a  portion 
of  the  estate  as  to  wliich  thej-e  is  an  intestacy.  Re  Walts  (1920) 
113  Misc.  300,  188  S.  Y.  Supp.  910. 

An  expression  following  a  gift  to  a  son,  "all  of  which  will  inchide 
all  and  every  part  of  my  estate  intended,  meant,  and  allotted  to  liini, 
as  the  whole  of  his  portion  thereof,"  and  an  expression  in  connection 
with  a  gift  to  a  grandson,  "nil  of  which  is  to  cumplcte  hia  share  of 
my  estate,  unless  the  death  of  some  one  or  nioi'c  of  his  connections 
should  entitle  him  to  heir  from  them,"  will  not  operate  to  exclude 
snch  son  and  grandson  from  participation  in  an  undisposcd-of  re- 
Bidnum.    Ford  v.  Whedbee  (1834)  21  N.  C.  (1  Dev.  &  B.  Eq.)  16. 

In  Dunlap  v.  Ingram  (1858)  57  N.  C.  (4  Jones,  Eq.)  178,  in 
which  it  was  a  question  whether  legacies  given  to  persons  who  were 
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among  testator's  next  of  kin  as  their  "full  shtire  of  my  estat-c"  ojirr- 
atetl  to  exclude  tJieni  from  participation  in  the  distribution  of  an 
undisposed-of. residuum,  the  court  said:  "It  was  admitted  in  the 
argiinieiit  tliat  tlio  exclusion  of  all  tlie  next  of  kin  wmild  not  defeat 
tliem  of  tlie  surplus,  thouph  it  was  aoid  the  cxclnsion  of  one  anions 
two  or  more  would  be  effectual  as  to  tliat  one.  Xow.  the  ground  oji 
which  the  next  of  kin  take,  in  t!ie  first  case,  is  that  the  testiitor  tins 
left  tlie  surplus  undisposed  of,  and  they  must  take.  Iwcautio  lliere  i^ 
no  one  else  who  can.  Then,  it  is  plain,  they  take  hy  the  law.  ami 
not  by  the  will.  The  same  reason  applies  as  direi^tly  ami  <'nni-lii- 
sively  where  tliere  is  an  exclusion  of  one  of  several  next  of  kin.  imil 
the  contrary  doctrine  is  absolutely  inconsistent  with  the  notHic  of 
the  fund,  wliicii  is  a  residue  undisposed  of, — not  touehetl  bv  the 
will,  and  left  to  the  law  aloue.  If,  then,  the  exclusion  of  one  l)o 
eiTcctiial,  it  must  lie  hecaase,  by  reason  of  the  exclusion,  there  is  a 
gift  by  implication  to  the  other  next  of  kin,  and  they  take  as  ^'en- 
eral  residuary  lepitces.  The.  interpolation  of  such  a  {general 
residuary  clanse  upon  i  in  plication  is  inadmissible  u])on  any  ]n-o[«!r 
principle  of  construction.  Such  an  implication  could  only  Iw  ju.«ti- 
•fiod  upon  the  clearest  intention ;  and  in  this  ease,  it  is  plain,  the  ti;^- 
tator  thought  he  had  given  away  all  his  cstaie,  and  the  partial  in- 
testacy arises,  as  it  generally  does,  from  a  defect  in  one  oL  the 
dispositions  from  whieh  a  surplus  arises,  which  was  not  in  his  cm- 
tcniplation,  and  about  which  he  had,  therefore,  no  particular  intisn- 
tions." 

An  express  dechiratiou  hy  a  testator  that  a  son  "shall  not  rci'eive 
any  part  of  my  estate"  will  not  debar  such  son  from  sliarin>:  as  one 
of  his  father's  next  of  kin  in  the  distribution  of  any  property  as  to 
which  his  father  m>y  have  died  intestate.  Htnirhf^vis  v.  Jlitur.lifass 
(IfiSH)  2  Dem.  271." 

In  Crane  v.  Doty  (ISCi.t)  1  Ohio  St.  370.  the  court,  holding  that 
words  of  exclusion  cannot  be  taken  as  a  devise  hy  implication  to 
testator's  oilier  lioirs,  said;  "It  is  admitted  by  the  defcndtiiit's 
counsel  that  the  decisions  in  England  are  all  against  thcin  upon 
this  point;  but  they  insist  that  those  decisions  have  their  foundation 
in  the  disposition  of  the  English  courts  to  favor  the  law  of  primo- 
geniture; and  for  a  still  stronger  reason,  that  the  esciusiou  of  the 
heir  operates  an  exclusion  of  all  who  eould  claim  the  estate  oid.v 
through  him.  and  would,  therefore,  leave  no  one  capable  of  taking 
during  his  life.  These  considerations,  they  insist,  have  no  ap|diva- 
tion  here;  and  that  effect  can  consistently  be  given  to  the  words  of 
exclusion  in  the  will  of  noty,  by  allowing  the  estate  to  descend  to 
his  other  children,  excluding  Serepta.  or  by  raising  an  estate  by 
implication  in  their  favor  to  this  resirluum.  In  support  of  this  posi- 
tion, they  refer  us  to  Doe  ex  dem.  Unyle  v.  Slowe  (18^0)  1.1  X.  0. 
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(2  Dev.  L.)  ^\B ;  and  it  must  be  admitted  that  this  case  is  in  point  to 
sustain  them.  They  also  concede  tliat  this  is  the  only  American' 
case  they  have  been  able  to  find  in  point  H()on  tJie  subject.  The  firSf; 
impiiry  is,  Can  Sercpta  be  excluded  and  the  ofhcl-  heirs  take  tliia 
property  by  descent?  It  may  be  that  the  cousideraiiona  alluded  to 
have  hail  inflaence  with  tlie  Eiiglisli  courts;  but,  aside  from  them, 
an  insurmountable  obstacle  exists  to  giving  an  aifiriiialive  auswei-. 
The  property  must  he  dis])oaed  of  upon  the  doath  of  the  owner.  It 
may  be  disposed  of  by  will;  hut  if  it  is  not,  the  law  dispo.scs  of  it 
to  all  the  children  alike.  All  dominion  of  the  owner  over  it  ceases 
with  his  life.  To  allow  a  testator  to  leave  his  property  nndic|ioacd 
of,  aud  by  will  to  control  the  course  of  descent  and  distribution, 
would  be  to  allow  liini  to  repeal  the  law  of  the  land.  It  must  go  by 
devise  or  descent;  and  in  cither  mode  it  goes  entirely  uncontrolled 
by  the  other;  and  it  is  impossible  to  conceive  of  an  estate  created 
by  a  mixture  of.  the  two.  This  being  impossible,  the  next  inquiry 
arises,  ('an  the  other  chiiilren  take  this  property  under  the  will  by 
implication?  The  general  principle  upon  this  subject  is  thus  stated 
by  Mr,  Jariuan:  'The  heir  is  not  to  be  disinherited  unless  by  ex- 
press words,  or  by  necessary  implication;  aud  that  implication  has 
been  defined  to  be  auch  a  strong  probability  that  an  intention  to  the 
contrary  cannot  he  supposed.'  I  Jarman,  Wills,  4l>5.  'Conjecture 
is  not  permitted  to  supply  what  the  testator  has  failed  to  indicate; 
for,  as  the  law  haa  provided  a  definite  succession  in  the  ahseiiee  of 
disposition,  it  would  be  nnjnst  to  allow  the  right  of  this  ascertained 
object  to  be  superseded  by  the  claim  of  anyone,  not  pointed  out  by 
the  testator"  with  equal  distinctness.'  1  Jannan,  Wills,  315.  From 
a  careful  cvaminatiou  of  all  the  authorities  within  our  reach  bear- 
ing upon  this  question,  we  are  led  to  the  conclusion  that,  in  order  to 
raise  an  estate  by  implication,  the  two  following  circumstances  luust 
eoucur:  First,  an  intereat  or  estate  in  the  property,  leas  than  the 
whole,  must  be  created  expressly  by  the  will,  in  order  that  it  may 
appear  that  the  testator  had  the  disposition  of  the  property  in  his 
mind;  second,  the  person  to  take  by  implication  must  he  named  or 
descrilx'd  in  connection  with  the  raising  of  such  interest  or  estate. 
The  familiar  example  put  in  the  elementary  books  is  a  devise  of 
lauds  by  a  man  to  bis  heir  after  the  death  of  his  wife.  Here  an 
evident  intention  a]i|)ears  to  postpone  the  heir  until  the  death  of 
iiLs  wife,  and  she  will,  therefore,  take  a  life  estate  by  implication. 
Hut  if  the  devise  were  to  a  stranger,  instead  of  the  heir,  the  same 
implication  would  not  arise,  for  it  wouhl  not  sufficiently  appear  that 
bo' did  not  intend  the  heir  to  take  the  estate  in  the  meantime.  In- 
deed, it  ia  always  a  question  of  intention  to  he  derived  from  the 
words  of  the  will;  but  it  must  appear  from  the  will  that  tlie  testator 
has  attempted  to  dispose  of  the  property,  and  in  such  dispositiou  has 
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naed  the  name  of  the  perswin  to  take  by  implication,  ro  as  to  render 
it  ^t  least  highly  probable  that  he  intended  such  person  to  take  the 
interest  in  the  eame  property  that  he  has  not  disposed  of  by  words. 
We  find  these  requisites  entirely  wanting  in  this  case.  No  attempt 
to  create  any  interest  or  estate  in  this  property  is  found  in  this  will. 
Not  the  most  distant  allusion  is  anywhere  made  to  it,  or  to  the  per- 
sons that  he  desires  to  take  it.  Under  such  circumstances,  to  infer 
an  intention  to  dispose  of  it  by  devise  would  he  to  substttut«  the 
blindest  conjecture  for  probability,  and,  in  effect,  to  make  a  disposi- 
tion for  the  party  when  he  has  attempted  to  make  none  for  himself." 

A  devise  to  a  daughter,  "to  be  her  full  share  and  interest  in  all 
my  estate,"'  does  not  preclude  her  from  sharing  in  property  as  to 
which,  by  reason  of  the  lapsing  of  a  legacy,  there  was  an  intestacy. 
Leopold'v.  Warner  (1930)  9  Ohio  App.  379. 

A  statement  in  &  will:  "I  entertain  a  feeling  of  love  and  affec- 
tion for  my  niece  Susan  Gorgaa  of  Westchester,  and  my  sole  reason 
for  not  making  her  a  legatee  under  this  will  is  tlie  fact  that  she 
is  already  in  receipt  of  a  targe  income  derived  from  her  father's 
and  uncle's  estates,"  will  not  preclude  the  niece  from  taking  under 
the  intestate  laws  a  share  of  the  residue  which  lapsed  by  reason  of 
the  death  of  one  of  the  residuary  legatees.  Oorgas's  Estate  (1893) 
3  Pa.  Dist.  R.  350. 

In  HabeclWs  Estate  (1910)  43  Pa.  Super.  Ct.  86,  it  was  held 
that  a  clause  in  a  will  by  which  testatrix  gave  all  her  estate  to  a 
sister  for  life  and  after  her  death  created  an  active  trust  as  to  three 
tracts  of  land,  which  was  to  continue  until  the  death  of  all  of  certain 
grandncphews  and  grandnieces,  and  proiided  for  its  distribution  at 
■  their  death,  that  "Benjamin  H.  Bender,  a  nephew,  and  his  family 
are  not  to  participate  in  the  distribution  of  my  estate  for  reasons 
well  known  to  them."  could  not  be  taken  as  a  bequest  to  the  next  of 
kin  other -than  the  nephew,  of  property  not  otherwise  disposed  of 
by  the  will. 

A  bequest  by  a  father  of  5  sbillings  apiece,  "and  no  more,"  to 
Kcvcral  of  bin  children,  will  not  exclude  them  from  a  distributive 
siiare  in  the  undisposed-of  residuum.  Snelgrove  v.  Siieltjrove 
(1812)  1  S.  C.  Eq.  (4  Desauss.)  274. 

In  Sfabrook-  v.  Srnhrook  (iH41)  16  S.  C.  Eq.  (McJtull.  Eq.)  801, 
a  declaration  in  a  will  that  the  provision  therein  made  by  the  testa- 
tor for  his  wife  should  l«  "in  lieu  and  bar  and  full  satisfaction  of 
and  for  all  her  dower  and  thirds  of  or  in  all  or  any  part  of  my 
goods  and  rhuttcis,  lands,  tciiciuents,  and  hereditaments,  and  wbat- 
Boevor  else  she  may  in  any  manner  claim  and  demand  of,  in,  or  out 
of,  any  of  my  estate,  real  or  personal,''  was  held  not  to  e.wludc  tbi- 
widow  from  taking  as  an  heir  of  the  testator  a  share  in  propeity  not 
effectually  disposed  of  by  his  will. 
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In  Crosshy  v.  Smiih  (1851)  24  S.  C.  Eq.  (3  Rich.)  244,  wlierc 
testator  directed  "the  remaining  part  of  my  property"  (after  a 
life  estate  in  his  wife  and  some  email  legacies)  "to  be  er|iially 
divided  at  nij  wife's  decease,  among  alt  my  children,"  adding: 
*'0no  reserve,  I  wish  my  executors  to  enforce,  that  is,  if  either  of 
111}-  lawful  heirs  should  die  leaving  issue  behind  them,  before  a  dia- 
tribiition  should  take  place  as  I  have  before  mentioned,  for  their 
i.'isiie  or  heirs  not  to  come  in  for  their  parent's  share  of  my  property," 
it  was  held  that  the  Inst-quoted  provision  was  ineffectual  to  prevent 
the  i»!jne  of  deceased  children  from  participating  in  the  distribution 
<if  property  as  to  which  there  was  an  intestacy. 

A  bequest  to  a  wife  of  a  life  estate  does  not  affect  her  right  to 
<virnc  in  under  the  statute  for  her  share  in  the  remainder  after  the 
detertii illation  of  the  life  estate.  Phmea  v.  HoVuhiij  (18.59)  24 
Tex.  38. 

In  BoixKeau  v.  AMnilge  (1834)  5  Leigh,  232,  37  Am.  Dec.  5i)0. 
an  instrument  declaring:  "Xot  having  made  any  will  so  as  to  dis- 
pose of  my  property,  and  two  of  my  sisters  marrying  contrarj-  to  my 
wish,  should  I  not  make  one  I  wish  this  instrument  to  prevent  either 
of  their  husbands  from  having  one  cent  of  my  estate  .  .  .  nor 
cither  of  them  to  have  one  cent  unless  they  should  survive  their  hus- 
bands; in  that  case  I  leave  them  ,  ,  .  $500  each,"  was  held  not 
to  constitute  a  devise  and  bequest  of  the  testator's  estate  by  implica- 
•  tion  to  his  heirs  and  next  of  kin  other  than  the  two  sisters  and  their 
husbands. 

In  Coffman  v.  Coffniaii  {Coffmnn  v.  Uealnoh)  (1888)  85  Va. 
459,  2  L.R.A.  848,  17  Am'.  St.  Itep.  60,  8  S.  E.  C'(2.  a  will  by  which 
testator  declared:  "It  is  my  will  that  my  son  William  II.  CofTman 
be  excluded  from  alt  of  my  estate  at  my  death  and  have  no  heirship 
in  the  same,  he  having  become  the  heir  to  his  mother's  interest  in 
Iter  father's  estate,  and  I,  his  guardian,  have  paid  him  and  ain  now 
about  to  make  a  liniil  settlenicnt  with  him  which  will  make  as  much 
to  hiu)  and  proimblj  more  than  my  estate  will  pay  to  each  of  my 
otlier  legal  heirs,"  and  containing  no  other  disposition  nf  testator's 
property,  was  held  not  to  amount  to  a  bequest  by  implication  of  tes- 
tator's property  to  his  heirs  and  next  of  kin  other  than  his  son 
William.  The  court  said:  "He  does  not  say  his  'other  legal  heirs' 
are  to  Iiavc  the  estate,  but  that  his  eldest  son  i.s  not  to  have  any  part 
of  it.  And  from  this  we  are  asked  to  imply  that  he  intended  to  give, 
and  conse<|ncntly,  as  a  legal  conclusion,  to  bold  that  he  did  give,  tlm 
whole  of  his  estate  to  bis  other  children  ;  in  other  words,  to  bold  that 
the  reason  assigned  for  wishing  to  exclude  one  of  the  children 
operates  a  disjMsition  of  the  estate  to  the  other  children.  But  this 
view  is  contrary  to  the  plainest  principles  of  the  law,  as  we  have 
already  seen;  for  the  question  is,  not  what  the  decedent  intended, 
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l>\it  what  has  he  said;  not  what  he  may  liave  tliought  would  be  the 
result  of  what  he  wrote,  hid  what  ia  the  legal  _cfEeot  o£  the  pap^r. 
And  altlimigh  he  may  have  int«ni]cd  to  dispose  of  hia  estate,  yet  if 
lie  has  not  said  so  with  legal  oortainty  we  cannot  alter  or  add  to  hia 
words,  hilt  oiir  judgment  must  be,  as  Lord  Mansfield's  waa  in  Denn 
(.'.(■  (lem.  Ga.^l-in  v.  Oaslin,  ijuod  voliiit  non  dixil;  for  we  sit  here  not 
Jo  make  wills,  hut  to  construe  them;  not  to  make  law,  but  to  admin- 
ister it.  It  is  quite  probable  the  paper  was  written  hy  the  decedent 
under  the  erroneous  impression  that  if  he  would  declare  his  intention 
to  ewhule  the  appellant  in  the  form  of  a  will,  the  Statute  of  Dc-. 
sceiita  and  Distribiitiona  wonhl  step  in  and  do  the  rest;  i.  e.,  that  i,t 
would  in  cffevt  make  a  better  will  for  him  than  he  could  make 
for  hi»isclf,  by  giving  his  esitate  to  his  other  heirs  and  next  of  kin, 
and  hence  he  made  no  disposition  of  it.  ITia  language,  we  think, 
shows  this.  Had  he  stopped  at  the  point  where  he  declares  the 
appellant  is  to  have  no  heirship  in  the  estate,  there  oouhl  be  no  con- 
troversy, notwithstanding  the  paper,  in  tlie  introductory  part,  is 
called  a  will.  This  is  concoded,  and  yet  what  follows  merely  shows 
why  he  wished  to  exclude  him,  which  js  a  very  difforeut  thing  from 
actually  excluding  him  by  disposing  of  his  estate,  no  matter  what 
his  intention  was.  For  in  such  a  case  an  intention  not  exprep;sed  or 
clearly  manifested  is  equivalent  in  law  to  the  absence  of  a  testa- 
mentary intent  altogether.  And  herein  lies  the  error  of  the  decree 
complained  of,  namely,  in  giving  effect  to  the  intention  of  the 
decedent  to  exclude  the  appellant  by  making  it  tantamount  to  a' 
disposition  of  the  estate  to  the  other  children,  which  can  no  more 
1k!  rightly  done  than  the  starting  of  a  person  on  a  journey  ran  be 
said  to  be,  in  legal  contemplation,  the  arrival  of  such  person  at  the 
point  of  destination.  And  so,  here,  the  decedent,  intending  to  e.x- 
chide  the  appellant,  started  out  well  enough  in  that  direction,  hut, 
unfortunately  for  the  appellees,  he  stopjwd  before  he  reached  th« 
legal  consummation  of  his  purpose.  That,  in  order  to  elTect  that 
purpose,  he  would  have  gone  further  and  given  his  estate  in  unmis- 
takable terms  to  his  other  children,  if  the  necessity  for  so  doing  had 
ivceurri'd  to  him,  is  also  probable,  for  it  is  impossible  to  read  tlie 
paper  in  question  without  perceiving  that  the  thought  uppermost  in 
his  mind  was  to  exclude  the  appellant.  But  the  idea  that  under  any 
circumstances  he  would  have  done  so  rests  upon  conjecture  merely, 
which  is  not  necessary  implication,  hut  the  opposite,  and  can  never 
alone  support  a  devise  or  bequest." 

In  Pugk  T,  GooiUiih  (1787)  3  Ero.  P.  C.  454,  1  Eng,  Reprint, 
142!),  a  devise  "to  the  rightful  heirs  of  me,  the  testator,  forever,  my 
son  cxceiitcd,  it  Iwing  my  will  he  shall  have  no  part  in  my  estate 
either  real  or  person. .1,"  it  was  held,  reversing  a  judgment  of  thif 
court  of  King's  Bench,  that  such  disposition  was  inefToctnal  as  a 
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g\!t  to  tlic  persons  wlio  would  have  bc-en  his  "right  heirs"  if  ho  hjul 
no  son. 

Id  Johnson  v.  JoJinson  (1828)  i  Bcav.  318,  49  Eng.  Ecprint,  361, 
where  testator  directed  that  his  wife  and  her  child  Harriet  .(whom 
he  clisclaimcd)  should  be  "cut  olf  from  any  part  of  my  property  and 
sliall  not  receive  any  benefit  or  advantage  thereby,"  and  directed 
that  his  daugliter  Ann's  share  be  held  in  trust  for  her  separate  use 
for  her  life  and  afterwards  for  her  children,  and  his  son  Charles's 
share  should  be  in  trust  for  him  at  twenty-one,  but  made  no  express 
disposition  of  his  property,  it  was  held  that  the  widow  and  hvx 
daughter  Harriet  were  not  effectually  excluded  from  participation 
therein. 

In  n<rmi!ay  v.  Shehiterdine  (1865)  L.  K.  1  E<[.  129,  a  codicil  re- 
voking all  provisions  of  testator's  will  in  favor  of  a  daughter  Ellen 
or  her  issue  in  her  own  right,  or  by  right  of  survivorship,  or  in  any 
other  manner  whatsoever,  and  making  another  provision  for  Jicr  in 
Hen  thereof,  was  held  not  sufficient  to  exclude  Ellen  from  participa- 
tion in  the  distribution  of  the  share  of  residue  given  lier  by  tlie  wit!, 
as  to  which  there  was  an  intestacy. 

In  Re  Holmes  (1890)  63  L.  T.  N.  S.  383,  where  testator,  after 
various  pecuniary  bequests,  proceeded  as  follows:  "And  now  revok- 
ing and  Jiereby  making  utterly  and  forever  void  and  powerless  any 
and  all  wills  Ijy  me  at  any  time  heretofore  by  me  made  and  hereby 
utterly  and  forever  ejicliiding  any  will  and  all  relatives  except  my  two 
dear  nieces  aforesaid  .  .  .  from  any  and  all  advantages  or  ben- 
efit in  this  my  last  will  and  testament,  I  hereby  lastly  ...  ap- 
point my  said  two  dear  nieces"  and  certain  other  persons  as  execu- 
tors and  ex  ecu  trice's,  such  provision  was  held  not  to  amount  to  a 
bequest  by  implication  to  the  nieces,  and  therefore  not  to  exclude 
the  nest  of  kin  from  taking  property  not  disposed  of. 

T.  Worda  of  excltinlon  or  restriction  aa  excluding  persona  mentfoiicd 
from  claae  to  irhom  the  gift  ta  made  in  another  part  of  lelll. 

Whether  words  of  exclusion  or  restriction  are  effective  to  prevent 
the  persons  mentioned  from  taking  under  a  gift  to  a  class  of  which 
he  would  otherwise  be  deemed  a  meml)er  is  a  question  the  solution 
of  which  must  depend  upon  the  construction  of  each  particular  will. 
It  may  be  remarked,  however,  that,  aa  evidenced  by  the  cases  herein 
renewed,  the  courts  have  apparently  heeii  disposed  to  give  tlie  wonis 
of  exclusion  as  broad  an  elTeet  as  posi<ible. 

In  Did-iton  v.  Pklison  (1891)  i;(H  111.  .'.41,  32  Am.  St.  Rep,  1G3, 
28  N.  E,  79!;.  where  testator  devised  to  a  son  and  daughter  certain 
landc  "to  be  in  full  of  tlieir  portion  of  my  estate  lioth  real  and  per- 
sonal," and  thereafter  directed  hie  residuary  estate  to  be  sold  and 
divided,  giving  to  his  wife  one  third  part  "and  the  remainder  to  my 
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i-lii!ilren  in  equal  portioiie,  share  iiutl  share  alike,"  it  was  held  that 
the  son  and  daughter  were  excluded  from  participation  in  the 
residuary  gift. 

Ill  f.>ftflif  V.  SfJirexJily  (1814)  3  Bibb,  444,  where  testator,  after 
givitig  his  wife  certain  ixoperty  for  life,  declared  that  his  daughtera 
Sarah  and  Lucy  had  received  tlieir  share  of  his  estate,  and  then  pro- 
ceeded to  give  the  residue  to  liin  other  children,  adding,  however: 
■'Tf  any  recovery  is  had  in  Kentniky,  I  give  one  half  of  it  to  iny  son 
TMwin  and  his  heirs  forever,  the  other  moiety  to  be  equally  diviilcd 
hetweeii  my  other  legatees  and  Lucy,"  and  willed  the  personal  prop- 
erty given  to  his  wife  for  life,  equally  between  all  his  legatees,  it  was 
lield  that  the  testator  having  expressly  named  Luey,  as  contradis- 
tinguished from  his  legatees,  as  coining  in  for  a  part  of  certain  ]iro])- 
erty,  and  having  shown  almost  in  the  commencement  of  his  will  that 
he  did  not  intend  to  recognize  her  as  among  his  legatees  because  he 
had  befoi-e  provided  for  her,  the  just  inference  was  that  he  did  not 
intend  her  to  share  in  the  properly  given  to  his  "legatees"  ujion  the 
death  of  hia  wife. 

In  Delpk  v.  Delph  (1867)  3  Bu.sli,  171,  testator  gave  his  estate 
upon  the  marriage  or  death  of  his  wife  to  he  divided  equally  among 
"all  my  children,"  naming  his  daughters  only,  aud  adding:  "I 
leave  $50  to  my  son,  George  if.  Relph,  as  he  has  had  more  thai^  his 
■  share,"  Thereafter  the  testator  noticetl  a  sou  who  was  wholly  pre- 
termitted in  the  will,  by  a  codicil,  saying:  "From  a  long  and  trou- 
blesome trial  with  my  son  Edward  aud  his  disobedience  towards  me, 
I  think  it  nothing  just  and  right  that  I  shall  leave  him  just  I 
have  left  George  Delph.  I  leave  him  $50  as  I  have  left  George  on 
the  other  side  of  this  paper,  aud  no  more  than  George."  By  a  sub- 
sequent codicil  he  provided  that  if  one  of  his  daugliters  should  never 
have  any  children,  then  at  her  death  "the  pro|>erty  is  to  return  to 
niy  other  children  as  "above  named."  It  was  held  that,  the  daught^T 
dying  childless,  George  and  Edward  had  no  interest  in  such  share, 
liut  that  it  passed  under  the  will  to  the  four  other  daughters  named 
therein. 

In  Hurif  V.  MilUken  (1898)  69  N.  H.  501,  45  Atl.  401,  where 
te.>>tator  gave  his  wife  the  use  of  certain  realty  for  life,  '"the  said 
premises  upon  her  decease  to  become  the  property  of  my  legal  heirs," 
and  his  residuary  estate  to  lie  divided  among  certain  of  his  relatives 
named,  stating:  "To  my  sister,  Harriet  M.  Wallace,  of  Boston,  and 
widow  and  daughters  of  my  deceased  brother,  Elhridge  E.  Reed,  T 
devise  nofliing,  l)ecause  they  are  well  provided  for,"  it  was  held  that 
the  jici'soiis  last  refcrreil  to  were  not  entitled  to  participate  in  the 
gift  ill  remainder  to  testator's  "legal  heirs." 

Til  TMlnh  V.  Milrhen  (IfiCt)  IW  S.  C.  Eq.  (1?  Rich.)  3fi:'..  I.-Mii- 
for  gave  certain  projx'rty  to  his  wife  during  life  or  widowJioiid.  and 
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declared  tliat  certain  property  wliieh  he  had  given  by  deed  to  his 
daugiiter  fiueannali  and  her  chihlreii,  she  shoiihl  have  "in  lieu  of 
any  further  ehnre  or  part  of  my  estate."  He  then  gave  to  his  six 
chiklrt'n  by  name  partj*  of  bis  estate,  aud  directed  that  "sliould  any 
of  my  cbildreu  die  bufore  they  arrive  to  ago  of  tweiity-oue  years  and 
without  leaving  issue,  then  in  that  case,  their  sliarc  or  part  revert 
hack  to  my  estat*  to  be  equally  divided  anion-;  jtiy  surviving  chil- 
dren." and  that  the  remainder  or  residue  of  his  estate  wlieii  his 
youngest  child  should  arrive  at  the  age  of  twenty-one  years,  or  at  the 
death  of  his  wife,  "be  equally  divided  among  my  i-bildreu."  It 
was  held  that  the  words  extduding  Susaiinab'eonld  not  be  construed 
as  limited  to  an  immediate  share  or  part,  and  therefore  that  she  was 
not  embraced  within  the  description  "my  children"  or  "my  sur- 
viving chihlren."' 

In  Sullivan  v.  Straus  (1894)  161  Pa.  145,  28  At!.  1020,  where 
testator  by  a  will  apparently  drawn  by  himself  declared:  "I  now 
come  to  the  most  unplcawiint  part  of  my  work,  that  is,  the  disinher- 
iting of  my  joungest  sou,  John  Russell  Sullivan.  In  con?e<jUcnce  of 
his  disobeying  my  wishes,  I  wish  him  to  have  no  interest  in  profit 
or  principal  of  any  part  of  my  estate  whatsoever,"  and  in  the  next 
sentence  said:  "It  must  be  perfectly  understood  that  all  of  my 
estate  belongs  to  my  children  and  grandchildren,  should  any  of  my 
children  die  without  issue  then  their  share  goes  back  to  my  children 
and  their  children  that  are  living,"  it  was  held  that  the  language 
excluding  John  could  be  given  efFcct  only  by  holding  that  in  the 
succeeding  clause  he  meant  his  children  other  than  John. 

In  Everiit's  Estate  (IJIOO)  19.5  Pa.  450,  46  Atl.  I,  a  declaration 
in  connection  with  a  gift  to  testator's  sister,  who  was  his  sole  next 
of  kin,  that  "this  shall  be  considered  as  the  only  share  she  shall  have 
out  of  my  estate,"  was  effectual  to  exclude  her  from  taking  under 
a  gift  over  in  case  of  the  death  of  testator's  son  without  children,  to 
"my  next  of  kin,  etc.,  including  the  issue  of  my  brothers  George  B. 
and  his  second  wife.  J{o.<anna." 

In  Tui-ka-'s  Estate  (1!)0-J)  209  Ph.  591,  58  Atl. -889,  where  testa- 
trix gave  her  residuary  estate  to  her  daughter  Mabel,  "but  under  the 
following  restrictions,  viz.:  I  intend  that  no  portion  of  my  estate 
shall  fail  to  my  husband,  Alva  J,  Tucker,  or  to  his  relatives  on  his 
father's  or  mother's  side;  but  in  case  of  the  death  of  my  daughter 
without  her  having  heirs,  my  estate  is  to  fall  to  my  mother,  Deborah 
Jackson,  which,  in  case  of  her  death  before  said  property  shall  fall 
into  "her  hands,  then  it  is  to  fall  to  her  heirs  and  legal  representa- 
tives," anil,  the  testatrix's  mother  having  died  first,  the  grand- 
daughter liecanie  her  heir  and  thus  took,  in  addition  to  her  defeasible 
estate,  a  vested  remainder  in  fee,  it  was  held  that  the  words  of  the 
will  were  effective  to  exclude  the  husband  and  his  relatives  from  takp 
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In  Burfon  v.  Bvrton  {1!)20)J1S  S.  C.  227,  102  S.  E.  2S3,  where 
testatrix  who,  by  the  second  item  of  her  will,  had  devised  to  a  son  a 
certain  tract  of  land,  and  by  the  ninth  item  gave  to  tlio  children  of 
a  deceased  son  $25  each  "as  their  fnll  share  of  my  estate,"  by  codicil 
conHrnied  her  will,  except  item  2,  In  place  of  which  she  bequeathed 
to  her  son  the  sum  of  $50  and  directed  that  the  tract  which  she  had 
given  him  be  sold  and  the  proceeds  divided  cfjually  "among  my  other 
heirs  herein  named  or  their  bodily  heirs,"  it  was  held  that  as  the 
provisions  of  the  codicil  were  to  be  read  in  lieu  of  those  of  item  2, 
for  which  they  were  substituted,  item  9  was  operative  to  exclude  the 
pcriioiis  named  therein  from  participation  in  the  gift  of  proceeds  to 
toritatrix'a  "other  heirs." 

In  EUuon  v.  Woodi/  (1819)  6  Munf.  368,  a  daughter  to  whom 
testator  gave  a  ■pecuniary  legacy,  "and  no  more,"  as  having  received 
of  him  already  uhnt  he  thought  sufficient  of  his  estate,  was  held  not 
to  lie  entitled  to  jinrticipate  in  a  residuary  gift  to  "all  my  childreji 
above  nientioni'd." 

On  the  oilier  hand,  in  Fticltshvber  v,  Krewson  (190i)  33  Ind,  App. 
257,  71  X.  E,  187,  it  was  held  that  the  persons  referred  to  were  not 
excluded  from  a  nnnainder  given  upon  testator's  wife's  death  to 
"my  children  or  their  legal  representatives,"  by  a  provision  in  a  sub- 
fioqiicnt  item  that  "inasFiiuch  as  my  sons  John  Adam  and  George 
Philip  have  each  received  their  full  share  at  my  hands,  and  as 
Geoi-ge  Frederick  seldom,  if  ever,  comes  to  see  me,  and  as  he  received 
as  above  stated  $500,  I  desire  that  all  the  remaining  portion  of  my 
estate,  both  personal  and  real,  of  whatever  nature  I  may  die  poa- 
.-esscd  of,  shall  be  equally  divided  among  my  sons  and  daughters," 
and  naming  the  other  sons  and  dauphters.  ■ 

And  in  He  Clarlre  (1916)  174  App.  Div.  736,  161  N.  Y.  Supp, 
^81,  affirmed  in  (1917)  220  N.  Y.  660.  116  N.  B.  1040,  testator, 
an  experienced  lawyer,  by  the  second  claune  of  his  will  stated :  "In- 
asmuch as  my  eldest  son,  Ernest  J.  Linton,  has  during  my  lifetime 
enjoyed  no  umcli  of  my  estate  as  would  be  equal  to  or  greater  than 
the  .<hare  hereinafter  bequeathed  to  his  brothers,  I  make  no  provi- 
sion for  him  by  this  instrmuent."  By  the  fourth  clause  he  created 
a  trust  in  the  residue  of  his  estate  and  directed  one  quarter  of  the 
income  to  be  j)aid  to  each  of  his  three  nona,  other  than  Ernest,  and 
one  quarter  to  tlie  wife  of  Ernest.  At  the  majority  of  his  grandson, 
Paul,  a  son  of  Ernest,  the  testator  directed  the  trust  property  to  be 
divided  into  four  parts,  one  fourth  to  go  to  each  of  tlie  three  sons 
who  were  mentioned  by  name,  and  one  fourth  to  Paul,  lie  further 
directed,  in  cijse  Paid  should  die  without  issue  before  n-aching  his 
majority,  that  the  entire  estate  be  divided  into  three  equal  parts  and 
paid  to  the  three  sons,  whose  names  are  mentioned.     The  testator 
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then  further  provided  as  follows :  "In  case  any  of  my  sons  entitled 
to  a  share  in  tlio  fund  so  held  in  trust  for  him  die  before  the  termi- 
nation of  the  trust  estate,  I  direct  that  his  share  in  the  income  and 
in  the  principal  estate  be  paid  to  his  issue  if  he  leave  any;  if  he  leave 
no  issue  then  I  direct  that  the  share  in  the  income  and  in  the  princi- 
pal which  tlie  brother  so  dying  would  have  taken  if  living  be  divided 
among  his  brothers  then  surviving  and  said  Paul  Liiisou  and  the 
issue  of  any  of  his  brothera  who  may  have  died  before  him."  It  was 
held  that  testator's  scheme  of  equality  would  be  liest  conserved  by 
conatriiing  the  will  so  as  to  pennit  Ernest  to  participate  with  his 
brotliers  and  his  son  Paul  in  the  portion  of  the  trust  eatate  which 
was  created  for  the  benefit  of  another  brother,  who  died  without 

In  Sigel's  Estate  (1905)  813  Pa.  14,  1  L.R.A.(N.S.)  3fl7.  110 
Am.  8t.  Rep.  515,  C3  Afl.  175,  a,  codicil  giving  to  divers  of-testo- 
tor'a  relatives  certain  sums  of  money,  "and  no  more,"  was  held  not 
to  operate  as  a  revocation  pro  tanio  of  a  residuary  bequest  to  testa- 
tor's "heirs."  , 

And  in  Gaaiz  t.  Tyrrell  (1898)  7  Pa.  Super.  Ct.  249,  it  was  held 
that  a  pecuniary  bequest  to  testator's  only  surviving  son  would  not 
raise  an  unavoidable  implication  that  he  was  not  to  take  under  a 
subsequent  direction  for  distribution  among  testator's  "lieirs." 

In  Dieter  7.  Shafter  (1897)  70  Vt.  150,  40  Atl.  100,  where  testa- 
tor, whose  nearest  of  kin  were  a  mother  and  sister,  that  sister's  son, 
and  the  children  of  a  deceased  sister,  bequeathed  to  his  motlior 
two  thirds  of  the  net  income  of  his  estate  for  life  and  one  third  to 
another  person,  and,  upon  the  death  of  both,  a  portion  of  the  net 
income  to  his  sister  for  life  and  the  remaiiung  portion  to  her  son, 
and  upon  the  sister's  deatli  beqiicathed  the  whole  income  to  her  son, 
and  then  said  that  it  would  please  him  to  make  the  husband  of  the 
ileceased  sister  and  his  family  beneficiaries  of  his  estate  if  it  were 
pot  for  their, gzeater  wealth  and  his  recent  loss  by  fire  and  sickness, 
and  concluded  by  declaring  that  "when  the  bequests  aforesaid  cease 
to  become  due,  and  any  portion  of  them  or  either  of  them,  they,  with 
all  interest  tJien  duo,  shall  be  divided  among  the  sun-iving  heirs  of" 
testator's  father  and  mother,  it  was  held  that  the  exclusion  of  the 
children  of  the  deceased  sister  was  from  participation  in  the  income 
only,  and  not  from  the  ultimate  division.  E.  S.  0. 
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47  Ont.  L.  Rep.  laZ. 

Principal  and  agent  —  Authorltg  to  receive  payment  —  Effect  of  pay- 
ment by  cheque. 

An  agent  aiitliorized  to  receive  none]'  for  his  pTinripfil  vaiinot  t*- 
reive  anythia^  but  money,  but  if  he  reivivtFH  a  clieiiiie  whiL-li  in  paid 
before  his  authority  i»  revoked  thL'ic  l«  a  good  puymeut  to  the  ])riiid|>iiU 

^SolieitBr  actiuff  for  ntorl-gagce  —  lieiiogit  of  cheque  to  Kotlrltor'a 
Credit  — Cheque  drnim  by  aoltrilor  paid  from,  proceeda  after 
vtortaagor'a  cheque  honored. 

A  payment  of  the  mortgage  debt,  and  a  discharge  of  the  mortgagor, 
result  where  the  latter  had  been  dlrccled  liy  llie  mortgagee  to  jray  the 
mortgage  money  to  the  mortgagee's  noliiit'ir  and  gave  the  solicitor  a 
cheque  payalile  to  liim,  and  was  told  a  diaeliarge  could  not  1>e  given 
until  the  cheque  iran  ]iaid,  and  tlie  cheque  was  deposited  in  a  liank  in 
which  tlie  aolicit^ir  liad  a  credit  iiisuflicient  to  pay  a  cheiiuc  drawn  by 
hlni  on  tlie  same  day.  and  the  linnk.  atthougli  it  did  nut  ireat  the 
"amount  of  the  cheque  aa  available  until  it  learned  that  there  were  suf- 
Acient  funds  to  meet  it,  after  learning  of  thiii  fact,  paid  the  chequu 
drawn  hy  the  golicitor,  and  the  latter  sulnsequently  applied  the  balance 

Ferguson,  J.A,,  disiiciiting. 

(February  20,  1020.)       , 

[138]  Action  for  a  declaration  that  a  mortgage  made  by  tlio 
plaintiff  to  the  defeudant  had  bi^a  fully  paid  and  salisticd  and 
fcir  ail  order  upon  the  defendant  to  discharge  the  moitjrage  or  re-. 
convey  the  mortgaged  land. 

The  action  was  tried  by  Lennox,  J,,  without  a  jury,  at  a  Toronto 
sitting. 

Arthur  J.  Thomson,  for  the  plaintiff. 

T.  R.  Ferguson,  for  the  defendant. 

Lennox,  J.;  Thi3  is  a  case  of  great  hardship  arising  out  of 
the  dishtmcsty  of  a  solicitor.'  It  uiatfers  not  which  way  the  deci- 
sion is,  it  rcsnlts  in  a  very  serious  loss  to  an  innocent  person.  The 
dangorons  agency  of  sympathy  can  phiy  no  part,  for  I  have  uo  rea- 
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son  to  believe  that  either  one  of  tlie  parties  can  bear  tbe  loss  better 
than  tlie  o'Jier;  and,  on  the  contrnr_y,  I  have  fair  ground  to  infer 
tbat  the  loss,  on  whichever  of  the  litigants  it  falls,  will  be  a  very 
iievere  blow  inileed. 

The  plaintiff  is  a  married  woman  residing  in  Hamilton;  she 
borrowed  $2,000  from  tlic  defendant  upon  a  mortgage  of  her 
property  in  Toronto.  The  dofendiiut  resides  in  Toronto  and  is  an 
employee  of  Brown  Brothers,  stationers,  carrying  on  business 
here.  When  the  plaintiff  wanted  to  effect  the  loan,  she,  upon  the 
siiggestion  of  an  acquaintance,  applied  to  Mr.  Loftiis,  a  solicitor, 
with  whom  she  had  no  previous  ae([uaiiitancc.  The  relations  be- 
tween the  defendant  and  Loftus,  if  any,  previous  to  this  mortgage 
transaction,  wore  not  disclosed.  It  Is  a  question  of  faet  whether 
the  dcfendaii^t  was  in  the  habit  of  employing  Loftus  as  a  solicitor 
or  not,  and  the  fact  could  have  been  deposed  to  if  he  desired  to  do 
so,  and  thought  of  it.  The  mortgage  is  dated,  the  execution  sworn 
to,  and  the  mortgage  registered,  on  the  30th  ilay,  1913.  It  was 
prepared  in  the  oitice  of  ilr.  Loftus,  and  it  ia  perhaps  a  reasonable 
inference  that  the  title  was  searched  by  a  solicitor.  There  is  no 
suggestion  that  any  solicitor  other  than  Mr.  Loftus  was  engaged 
by  either  party.  The  consideration  money  was  paid  to  the  plain- 
tiff by  Loftus,  and  the  mortgage  and  title  deeds  left  with  him. 
The  plaintiff  and  defendant  did  not  meet  at  all.  I  thiuk  it  ia  fair 
to  conclude  that  at  this  time  Loftus  was  the  solicitor  of  tKjth  p;ir- 
ties.  There  is  no  ground  for  inferring  that  [1391  iu  'bis  transac- 
tion Loftus  contimiod  to  be  the  solicitor  of  either  parly  after  the 
loan  was  completed  ;  and,  as  I  said,  there  is  no  evidence  cither  way 
as  to  other  transactious  betwceu  Loftus  and  the  defendant.  The 
]dainliff  at  the  time  obtained  the  defendant's  house  address  from 
]^ftiis,  and  the  defendant  then,  or  at  all  events  before  the  iJTth 
May,  101.S,  obtained  the  mortgage  and  other  papers.  During  the 
eiirrcney  of  ihe  mortgage  the  plaintiff  regularly  remitted  the  in- 
terest from  time  to  time  falling  due  upon  the  mortgage,  by  hi;r 
cheque  payable  in  Hamilton, 

About  a  month  before  tlie  principal  money  beeiiuie  due,  the 
plaintiff  wrote  the  defendant  saying  that  she  might  not  be  able  to 
have  the  money  exactly  at  the  date  of  maturity,  and  asking  if,  in 
that  event,  she  could  have  a  brief  extension  of  time.  She  says  she 
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inclosed  a  stamped — and  I  think  addrrased — envelop  for  reply. 
Slic  got  DO  answer.  The  defendant  says  he  got  the  letter,  but  no 
envelop,  and  that  he  inatnictcd  Loftua  to  answer  it.  The  circmn- 
stance  i3  not  important,  excej)t  perhsips  as  a  slight  indication  that 
the  defendant  was  disposetl  to  leave. the  closing  up  of  the  loan  to 
ifr.  Loftns.  It  nniy  not  Imve  meant  that.  At  best  it  is  an  equiv- 
ocal action,  and  the  most  that  can  be  argued  is  that  it  assists  in  in- 
teipreting  what  the  defendant  really  intended  the  plaintiff  to  do 
when  payment  of  the  mortgage  was  subsequently  discussed  be- 
tween the  plaintiff  and  defendant  by  telephone.  I  think  a 
stamped  envelop  was  inclosed  by  the  plaintiff  in  her  letter  to  the. 
defendant,  as  she  says. 

On  the  27th  iJay,  1!I18,  the  plaintiff  called  the  defendant  on 
the  long-distance  telephone,  and  she  says  she  talked  tohira  at  his 
house.  The  call  wa»  put  in  by  her  daughter,  and  she  only  took  the 
receiver  when  he  was  announced  to  be  on  the  line.  The  defendant 
says  his  wife  answered,  and  that  he  was  connected  where  he  was 
working,  at  Brown  Brothers'  place  of  business.  Ilia  wife  did  not 
gi\'e  evidence,  and  it  may  be  aa  the  defendant  says,  but  it  is  not  a 
contradiction  of  the  plaintiff,  as,  unless  he  told  her,  she  would  not 
know  where  he  was  speaking  from.  The  plaintiff's  account  of  the 
telephone  conversation  was  in  substance :  "I  phoned  the  defend- 
ant on  Monday  the  27tli  ifay,  1918,  that  I  was  prepared  to  pay 
off  the  mortgage  and  would  go  down  on  Wednesday  morning  by 
the  8 :35  train,  and  asked  him  to  meet  me.  lie  said  he  was  very 
busy,  hut  to  come  down  and  pay  the  money  [140]  to  Loftua.  I 
repeated,  'Pay  the  money  to  ^Ir.  Loftus,'  and  he  said,  'Yes,  for 
rilEind  itrs.  Gnyett  over  with  the  niortgiige  and  deed.'  I  said,  'I 
will  go  direct  from  the  train  to  the  lawyer's  office,'  and  I  went  ac- 
cordingly," 

The  plaintiff's  daughter  was  to  go  with  her  motlicr  to  Toronto, 
and  listened  to  the  Hamilton  end  of  the  telephone  conversation. 
Khe  corroborates  her  mother.  The  defendant  in  substance  s^-s: 
"She  said  she  was  coming  to  pay  off  the  mortgage  on  Wednesday. 
Would  I  meet  her  ?  I  said  I  could  not.  She  said,  'Will  I  pay  it, 
or  will  it  do  to  pay  it,  to  ilr.  Loftus  ?'  I  said,  'I  guess  so.'  That's 
all.  I  called  up  Mr.  Loftus  and  sent  the  papers  to  him  by  my 
wife."  On  cross-examination  he  said:  "She  wanted  to  mak^  ait 
10  B.  R.   C. 
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appointment  with  nie  to  pay  off  the  mortgage.  She  asked  if  it 
would  be  ail  right  to  pay  it  to  Mr.  Loftua,  and  I  said,  'I  gueaa 
so.' " 

The  parties  substantially  agree  as  to  ail  that  ia  important. 
They  differ  a  littlo  as  to  how  the  name-  of  Mr,  Loft\is  was  intro- 
duced, I  think. they  were  both  honest  in  their  statejnonts;  but, 
•  even  aside  from  the  corroboration  of  the  plaintiff's  ovidfuce  by  her 
daughter,  I  have  more  confidence  in  the  verbal  accuracy  of  the 
plaintiff  than  of  the  defendant. 

The  plaintiff  at  the  time  appointed  went  to  Mr.  Loftua's  office, 
accompanied  by  her  daughter,  found  the  papers  in  his  hands  as 
arrangtid,  and  paid  the  principal  money  and  interest  owing  on 
tho  mortgage,  the  costs  of  exchange  and  of  the  discharge,  bv  her 
cheque,  payable  in  Hamilton.  The  soiicitor  then  gave  her  the 
deed,  mortgage,  and  insurance  policy,- — the  latter  indorsed  by  Mr. 
Loftus.  She  then  said,  "What  about  the  discharge  ?"  and  was  told 
that  tlie  discharge  is  not  given  until  the  cheque  is  paid,  and  it  will 
bo  sent  on.  The  chcqne  was  made  payable  to  Loftus,  who  filled  it 
up.  lie  put  it  into  the  bank  that  day,  and  it  was  entered  in  his 
account.  It  is  spoken  of  as  "a  deposit,"  as  distinguislied  from  a 
collection,  if  that  makes  any  difference,  but  the  banker  indorsed  it 
"not  cleared  yet,"  and  refused  to  ailow  it  to  be  drawn  upon  until 
advised  that  the  cheque  was  paid  next  day. 

Mr,  Ferguson  very  strcnnonaly  argued  that,  if  the  defcmljint 
directed  that  the  money  be  paid  to  Loftns,  yet  Loftus  wa^  only 
tlie  defendant's  agent  to  receive  money,  and  a  cheque  is  not  money, 
distinguishing  between  the  effect  of  paymeut  in  cash  and 
[141]  something  as  a  substitute,  and  referred  to  a  great  many  au- 
thorities; but  the  money  was  ]iaid,  and  whether  on  Wetlnesday 
or  Thnrs<lay  is  of  no  consoqiicnee. 

With  deference,  I  cannot  see  that  the  cases  relied  upon  are  in 
point.  'Barker  v.  Greenwood  (1^37)  2  Younge  &  C.  Excb.  414, 
160  Eng.  Keprint,  4r.S,  1  Jur.  541,  and  Bridges  v.  Gnrreit 
(1860)  L.  R.  4  C.  P.  580,  39  L.  J.  C.  P.  N.  S.  251,  22  L.  T. 
N.  S.  448, 18  Week.  Rep.  815,  are  cases  where  the  agent  accepted 
tho  set-off  of  claims.  Bhimherg  v.  Life  Interentn  and  Kevemion- 
ary  Securities  Corporatimt  [1897]  1  Ch.  171,  66  L.  J.  Ch.  N.  S. 
127,  75  L.  T.  N.  S.  627,  45  Week.  Eep.  246,  la  a  case  of  tender- 
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iiig  a  cheque  instead  of  money,  InSykesv.  Oiles  (1839)  5  Mee*. 
&  \V.  645,  151  Eng.  Reprint,  273,  9  L.  J.  Exch.  X.  S.  106;  Hine 
Brothers  v.  Steamship  Insurance  Syndicate  Limited  (1895)  72 
L.  T.  N.  S.  79,  11  Reports,  777,  7  Asp.  Mar.  L.  Cas.  558,  and 
Williams  v.  Evans  [1866]  L.  R.  1  Q.  B.  352,  35  L.  J.  Q.  B. 
X.  S.  Ill,  13  L.  T.  N.  S.  753,  14  AYcek.  Rep.  330,  agents  anthor- 
fzed  to  act  on  a  cash  basis  took  bills  of  exchange,  and  the  attempt 
was  to  throw  the  ineidontal  loss  upon  the  principal. 

These  cases  all  turn  upon  principles  not  presented  in  this  ac- 
tion. The  plaintiff's  cheque  did  not  per  se  amount  t»  payment, 
and,  it  dishonored,  a  discharge,  whether  given  by  the  defendant 
or  an  agent,  -would  not  relieve  the  land  of  its  burden  as  between 
the  mortgagor  and  mortgagee,  whatever  effect  it  might  have  as  to 
innocent  third  partios,  hy  way  of  estoppel.  Neither  do  I  think 
that  the  inclusion  of  the  costs  of  exchange  and  the  fee  for  the  dis- 
charge of  the  mortgage  altera  the  situation.  All  the  cases  recog- 
nize that  the  usual  aoursc  of  businc^is  may  ho  followed.  The  pay- 
nicut  was  made  as  it  had  always  been  made  before,  and  it  waj 
reasonable  for  the  defendant  to  expect  that  it  would  be  made  ii 
this  instance  as  it  had  always  been  made.  If  he  desired  that  the 
irhpquo  be  made  payable  to  his  own  order,  he  had  only  to  say  so. 
irp  knew  she  was  coming  to  pay  off  the  mortgage,  he  told  her. to 
come,  and  said  it  would  be  all  right  to  ])ay  it  to  Mr.  I-oftus.  He 
sent  down  the  paiKrs  in  consequeuee,  as  ho  said  he  would  do,  and 
know  that  she  would  not  get  a  discharge  immediately,  foe  be  bad 
not  signed  one.  The  money  was  paid  on  Thursday,  and  if  paid 
on  Wcilncsday  the  only  cfToct  would  have  been  to  enable  XTr.  I^of- 
tua  10  appropriate  it  a  few  hours  earlier  than  he  did.  It  is  a  bard 
rase  cither  way,  T^oth  parties  were  very  slow  to  act  afterwards, 
hut  by  the  time  the  plaintitT  wuuld  rcHsonably  have  been  put  upon 
inquiry  the  money  was  irretrievably  lost.  Tt  is  possilile  that  if  the 
defendant  had  followed  np  his  inquiries  on  the  2!>tb,  or  even  the 
next  diiy,  and  insisted  [142]  upon  his  money  or  the  n'turn  of  his 
paper.J,  tlic  excuses  of  Xlr.  I-oflus.  whatever  they  were,  would  have 
l>een  rxpusi'd  in  time,  and  the  money  might  not  have  been  lost :  but 
this  dt>es  not  decide  anything.  The  question  is,  In  what  was  done, 
was  Mr.  Loftus,  on  the  facts,  the  ostensible  agent  of  the  defend- 
ant? Was  lie  held  out  as  the  deftudnnt's  agtnt  to  receive  the 
10  B.  n,  c. 


,dbyCoogIe 


DEI-ORV  V.  Gl'YKll.  BOB 

moupv?  riiilabiir^'s  I.awa  of  Kngl«ii<l,  vol.  1,  p.  158,  If  346.  I 
think  !m  whs,  ami  the  defendant  is  (.'stopped  from  diainitlfig  it. 

I  would  feel  better  satisfied  if  I  could  find  ju«tifieation  for 
leaving  each  party  to  pay  his  and  her  own  costs.  If  the  delay  of 
the  plaintiff  in  inquiring  about  the  discharge — although  the  dis- 
charge in  for  the  proteetion  of  the  mortgagor  only — had  preju- 
diced the  defendant,  I  would  think  this  a  JTistiBcation,  but  it  did 
not. 

There  will  be  judgment  for  the  plaintiff  in  the  terms  of  tlio 
prayer  in  the  statement  of  claim,  and  with  coats  if  demanded. 
Thoy  shonld  not  be  insisted  upon. 

The  defendant  appi-aied  from  the  judgment  of  Lennox,  J". 

The  appeal  was  heard  by  Meredith,  C'.J.O.,  Madaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A, 

Ferguson,  for  the  appellant,  argued  tliat  payment  by  cheque 
was  not  authorized.  In  any  event  delivery  to  the  solicitor  of  an 
unmarke<l  cheque  to  his  order  was  not  pa\Tnent,  even  though  the 
solicitor  was  (he  defendant's  agent  to  receive  payment  of  the 
moneys  in  qnewtion.  In  order  to  constitute  payment,  the  plaintiff 
mn.tt  have  handed  the  solicitor  cash.  Bridges  v.  Oarrett  (lS*i9) 
L.  R.  i  C.  P.  5)50.  at  p.  588  (1870)  L.  R.  5  C.  P.  451,  39  L.  J. 
0.  P.  X.  S.  251,  2=2  L.  T.  N.  S.  448,  18  Week.  Itep.  815;  Iline 
Brothers  v.  Steamship  Insurance  Syttdica-te  Limited  (1895)  72 
I,.  T.  X  S.  79, 11  Reports,  777,  7  Asp.  Mar.  L.  Cas.  558 ;  Barker 
V.  Oreenwood  (1837)  2  Younge  &  C.  Exch.  414,  IfiO  Eng.  Re- 
print, 458 ;  Pearson  v.  Scott  (1878)  L.  R.  9  Ch.  Div.  198,  38  L. 
T.  N.  S.  747,  26  Week.  Rep.  796;  Coupe  v.  CoUyer  (1890)  62  L. 
T.  N.  S.  927,  at  p.  928 ;  Wrout  v.  Dawes  (1858)  25  Beav.  3(j9,  53 
Eng.  Reprint,  678,  27  L.  J.  Ch.  X.  S.  635,  4  Jur.  K  S.  396; 
Hal3bur\'8  Laws  of  England,  vol.  36,  p.  745,  •;  1235;  Bhunberg 
T.  Life  Interests  and  Reversionary  Securities  Corporation  [1897] 
1  (^h.  171,  75  I..  T.  N'.  S.  fi27,  45  Week.  liep.  246.  The  .mlicitor 
converted  the  moneys  paid  to  him  by  the  plaintiff  to  his  own  uso 
when  he  was  acting  within  the  scope  of  his  authority  to  cash  the 
cheque. 

Thomson,  for  the  plaintiff,  respondeat,  denied  that  the  soUci- 
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tor  liiul  cnnvprted  the  moDoys  to  his  own  use.  The  clieque  was  not 
[143J  (liacoHiited.  The  solicitor  was  the  agent  of  the  defendant 
to  rcct'ive  payment;  and,  as  the  cheque  was  paid  to  tlie  solicitor 
Ix-fdTO  his  authority  was  revoked,  the  handing  of  the  cheque  to 
hiin  was  payment.  Pape  v.  Wedacott  [1894]  1  Q.  U.  272,  G3  L. 
J.  Q.  B.  N.  S.  22^,  9  Reports,  55,  70  L.  T.  ^^  S.  18,  42  Week. 
Rep.  131;  M'alker  v.  Barker  (1900)  Iti  Timfs  I,.  R.  3!t:j.  The 
payment  was  in  fact  made  to  the  Bank  of  Ottitwa  as  agont  for 
Loft  H  8. 

Ferguson,  in  reply, 

Meredith,  C.-T.O. :  This  is  an  appcal-bj-  the  defendant  from 
the  judgment  dated  the  17th  ilavch,  1919,  wliich  was  directed  to 
1)0  entered  by  Lennox,  J.,  after  the  trial  befoi-e  him,  sitting  with- 
out a  jury,  at  Toronto,  on  the  12th  and  13th  of  that  month. 

The  case  was  ably  argued  on  both  sides,  and  we  have  to  de- 
termine on  which  of  two  innocent  persons,  neither  of  whom  is 
w(ll  able  to  bear  it,  the  lo?a  sn?tained  by  thedii^houesty  of  a  aoliei- 
tor  must  fall. 

The  appellant  held  a  mortgage  made  by  the  respondent  on  prop- 
erty in  Hamilton  which  she  owned,  and  she  lived  in  that  city. 
The  mortgage  had  been  prepared  by  the  solicitor,  Loftus  by  name ; 
and,  being  desirou.s  of  paying  it  off,  tlie  respondent  eame  +o  To- 
ronto and  went  to  the  office  of  Loftus,  where  she  e.tpeeted't"  iiu'ct 
the  appellant.  Comnmnieation  was  had  with  him,  but  ho  was  un- 
able to  come  to  the  office,  and,  being  asked  what  the  respondent 
was  to  do  with  the  money  she  desii'cd  to  pay  to  him,  he  directed 
her  to  ])ay  it  to  Loftns,  which  she  did.  Loftus  had  possess ien  of 
the  mortpige,  and  the  respondent  signed  a  elieqne  on  her  banker 
in  Hamilton  for  the  am<mnt  owing  on  the  mortgage  and  the  eost 
of  the  discharge.  The  cheque  wfla  drawn  by  Loftns,  and  was 
made  payable  to  him,  ami  was  given  to  him.  Loftus's  bank  ac- 
count at  this  time  had  a  small  sum  at  his  ei-edit,  but  not  sufficient 
to  pay  a  cheque  for  $1,0(30,  which  he  drew  on  the  day  on  which 
tbo  deposit  of  the  chetjue  was  made.  There  is  no  doubt,  I  think, 
that  Loftus  intended  to  use  the  proceeds  of  the  clteque,  or  part  of 
it,  for  his  own  purposes.  It  was  deposited  with  his  banker  on  tho 
29th  JJay,  1918,  and  placed  to  his  credit.  The  banker,  however, 
10  B.  n.  c. 
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did  not  treat  the  amount  as  available  to  be  drawn  against  until  it 
WHS  learned  that  there  were  funds  in  the  bank  on  which  it  was 
drawn  to  meet  it.  This  was  learned  on  the  [144]  day  following 
she  making  of  the  deposit,  and  then  the  amount  credited  to 
Loftns's  account  became  available  to  be  drawn  on  bj  him,  and  the 
cheque  that  he  drew,  having  been  again  presented,  was  paid.  In 
this  way  part  of  the  proceeds  of  the  respondent's  cheque  was  ap- 
plied to  pay  this  cheque,  and  the  remainder  of  it  was  afterwards 
applied  by  Loftiis  to  his  own  use. 

The  result  of  the  appeal  depends  entirely  upon  a  question  of 
fact.  The  law  to  be  applied  is  clear,  I  think.  There  is  no  doubt 
that  an  agent  authorized  to  receive  money  for  his  principal  may 
not  receive  anything  but  money;  but  it  is  equally  clear  that,  if 
he  receives  a  cheque  on  a  bank,  and  the  cheque  is  paid  to  the  ajient 
before  his  authority  is  revoked,  that  ia  a  good  payment  to  his  prin- 
cipal. 

In  ^Yima>ns  v.  Erans  [1806]  L.  K.  1  Q.  B.  3.-)2,  35  L.  J.  Q. 
B.  N.  S.  Ill,  13  L.  T.  N.  S.  753,  14  Week.  Eep.  330,  an  auc- 
tioneer had  taken  a  bill  of  exchange  for  the  deposit,  and  it  was 
held  that  he  had  no  authority  to  receive  payment  in  this  way,  but 
in  delivering  the  judgment  of  the  court,  Blackburn,  J.,  said: — 

"If  the  bill  had  become  due  and  been  paid  before  tlie  authority 
of  the  auctioneer  had  been  revoked,  it  would  have  amounted  to 
much  the  same  thing  aa  cash." 

In  Bridges  v.  Garrett  (1870)  L.  R.  5  C.  P.  451,  at  p.  454,  39 
L.  J.  C.  P.  N.  S.  251,  22  L.  T.  N.  S.  448,  18  Week.  Rep.  81.% 
Coekbum,  Ch.  J.,  after  saying  that  where  an  agent  ia  author- 
ized to  receive  money  for  his  principal  he  must  receive  it  in 
money,  added : — 

"If,  however,  payment  is  madeby  cheque,  and  the  cheque  is 
duly  honored,  that  is  a  payment  in  cash." 

There  is  nothing  in  Paper  v.  Weslacott  [1894]  1  Q.  B.  27-2,'  62 
L.  J.  Q.  B.  N.  S.  222,  9  Reports,  55,  70  L.  T.  N.  S.  18,  42  Week. 
Rep,  131,  to  cast  doubt  upon  these  statements  of  the  Jaw;  on  the 
contrary,  Lindlcy,  L,.T.,  referring  to  Bridges  v.  Garrett,  said  (p. 
279)  :— 

"The  whole  question  there  turns  upon  the  cheque  being  cashed ; 
10  B.  B.  C. 
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Imt  if  it  is  cashed  it  is  a  more  piece  of  inachincrv."  Walh-er  v. 
Barker  (1000)  10  Times  L.  R.  393,  is  to  the  i^ame  effect. 

Ou  the  facts  of  this  ca;;e,  the  proper  conchisiun  is,  I  think,  tliat 
the  res  pond  cut's  cheque  was  paid,  and  when  it  was  paid  her  debt 
to  the  appellant  was  disjchai-ged. 

I  do  not  think  that  what  Loftiis  did  in  depositing  the  cheime 
transferred  it  for  value  to  the  banker  and  so  converted  it  to  his 
own  use.  It  appears  to  me  that  what  he  did  was  to  dejwsit  it  as 
so  much  cash  to  the  credit  of  his  ateoiint,  imd  what  the  I'ank  did 
was  so  to  credit  it,  subject  to  the  cheque  being  honored  when  it 
[146]  shonld  be  pi'esented  for  payment.  It  was,  as  I  liew  it,  an 
ordinary,  everyday  truusaetion,  and  in  the  circiinistances  of  this 
case  the  bunk  received  the  cheque  as  agent  of  Loftus  to  collect  it. 
It  mifiht  have  been  different  if  Loftus  had  drawn  chetiue?  i>n  his 
banker,  and  the  banker  had  honore<l  them  on  the  faith  of  tlio 
cheque  being  good ;  but  it  is  unnecessary  to  decide  what  the  resiilj 
woiild  have  I>een  if  that  had  been  the  state  of  facts. 

I  would  dismiss  the  appeal,  with  costs. 

Maclaren  and  Hodgins,  J.T.A.,  agi-eed  with  Alereditb 
C.T.O. 

Magee,  J.A. :  I  agree  with  the  reason  and  conclusion  of  my 
Lord  the  Chief  Justice. 

The  question  seems  to  me  to  be  entirely  one  of  fact  and  agency. 
The  defendant  tohl  the  plaintiff  to  pay  Tjiftiis.  It  is  conceded 
that  at  least  Loftus  had  authority  to  receive  cash,  llnd  he  ro- 
ceii'pd  cash,  it  would  have  been  the  natural  and  proper  eoursr  to 
have  deposited  that  in  the  hank.  He  eould  have  mi-iapplied  it. 
The  defendant  was  not  guarding  himself  against  that  in  giving  in- 
structions to  pay  him.  Having  received,  instead  of  cash,  a  cliei|ue, 
he  puts  that  in  the  bank,  which  would  be  the  natural  and  pi'oper 
course. 

The  so-called  deposit  of  the  cheque  in  the  bank  was  not  a  dis- 
counting of  it.  The  hank  place*!  no  money  at  his  disposal  by 
reason  of  its  receipt  of  the  che([ue,  and  did  not  bo  until  it  learned 
of  the  cheque  being  paid.  The  cre<lit  of  the  amount  in  his  ae- 
count,  without  the  intention  of  paying  it  to  him  or  his  order,  was 
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only  a  niattpr  of  ti'iiiporary  bookkeeping,  such  as  occurs  hourly, 
HQii  one  might  say  nf  crssarily,  wifh  all  flieijues  rtvcivetl  by  banks. 
Xot  being  willing  to  pay  him  the  money  for  it  in  advance  of 
knowledge  that  it  was  honored,  the  bank  held  it  only  for  him. 
Whether  it  was  entered  by  the  bank  among  billa  for  collection^ — n 
very  nnlikely  conrse — or  not,  makes  no  difFercnec,  tlie  fiu-t  liciiij^ 
that  it  really  was  only  for  collection.  On  tlie  folb.wiiiig  day  thn 
cbeqne  was  honore<l,  and  the  money  became  iinconditiijualiy  sub- 
ject to  bis  order  in  his  bunk  account,  just  as  if  he  had  received 
cash  and  deposited  it.  Being  there  subject  to  bis  order  ami  by  bis 
own  act,  it  was  as  much  received  by  him  as  if  [146]  still  in  hia 
own  hands.  The  outstanding  cheque  which  be  bad  given  did  not 
operate  as  an  assignment  pro  lanio  of  the  money  at  his  credit,  as 
has  often  been  held.  T'p  till  the  moment  of  payment  of  tbut 
<'heque  by  his  bankers,  he  could  have  stopped  payment.  The  faci: 
of  it  not  being  stopjHtl  and  of  his  allowing  it  to  be  paid  »mt  of  tiie 
proceeds  of  the  respondent's  cheque,  may  have  been  a  misaj>(>lica- 
tion  of  the  fund,  but  it  was  a  misapplication  after  the  respumlcnt 
bad  done  ber  part  completely,  and  complied  with  the  terms  of  his 
agency.  In  lline  Broihers  v.  Steaimhip  InsiiTaiice  StiiidicaJe 
Limited  (IHftr.)  72  I-  T.  X,  S.  79,  Lord  Eaher  said  (p.  S2t  :— 

"If  within  the  proj>er  time  the  broker  was  to  receive  a  clie<iuft 
upon  R  banker,  payable  on  demand  by  his  taking  it  to  a  hanker, 
and  if  he  takes  it  to  a  hanker  and  gets  paid  in  cash,  according  to 
the  eustun,  not  of  brokers  alone,  but  of  nil  people  of  Itusiness,  and 
wen  those  who  are  not  in  hnsiuess,  it  is. accounted  as  cash." 
liruce,  .1.,  said  (p.  80)  that  there  was  a  wide  difEerenee  between 
the  discount  of  a  bill  and  the  payment  of  a  <^hec]ne. 

It  is,  perhaps,  possible  that,  having  given  an  unmarked  cheque 
to  an  agent  of  the  appellant,  who  was  not  authorized  to  receive 
an  unmarked  one,  the  respondent  might  be  entitled  to  demand  it 
buck  from  him,  and  that  be  could  not  properly  refuse  by  saying 
ho  now  held  it  irom  the  appellant,  who  had  not  authorized  bhn. 
But,  even  if  we  grant  that  the  cheque  was  held  for  the  respondent 
imtil  it  was  honored,  and  the  money  placed  to  Loftus's  credit  in 
the  hank,  the  moment  that  took  place  the  moneys  were  held  by 
h'\Tn  for  the  appellant;  and,  as  the  misapplication  of  them  by 
10  B.  R.  r. 
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honoring  his  cheque  necessarily  took  plm-e  afterwanls,  it  was  thu 
appellant's  In^s. 

I  do  not,  liowcvcr,  consider  that  he  liad  not  aiithoritv  to  receive 
n  chequo,  marked  or  nnmarked,  in  the  sense  of  rceeiring  it  to  have 
it  cashed  or  to  deliver  it  to  the  appellant.  Until  marked  or  cashed 
it  might  not  operate  in  favor  of  the  rcsjiondent  us  satisfaction  of 
1  lie  mortgage  debt  any  more  than  if  given  to  the  appellant  himself, 
but  none  the  loss  it  would  be  held  by  Loftiis  for  the  appellant  with 
the  like  effect  as  if  held  by  the  appellant  himself,  and  coyld  be 
demanded  by  the  appellant  from  him,  and  could  not  be  demanflcd 
back  by  the  respondent. 

I  would  dismiss  the  appeal. 

[147]  Ferguson,  J.A.,  dissenting:  This  is  an  appeal  by  tho 
defendant  from  a  judgment  of  Lennox,  "T,,  dated  the  l7th  March, 
1919,  whereby  he  declared  that  a  mortgage  given  by  the  plaintiff 
to  the  defendant  had  been  fully  paid  and  satisfied  and  should  he 
discharged. 

The  mortgag<(  is  dated  the  80th  Jtay,  191.'!,  and  was  given  to 
s<'cnro  repayment  of  a  loan  of  $2,">00  and  interest,  the  principal 
to  become  duo  and  be  paid  in  lawful  money  of  ranndu  on  the  ItOth 
May,  1918. 

The  plaintiff  rcj^ides  iu  Hamilton  and  the  defendant  in  Toron- 
to. 

On  the  27th  May,  1918,  the  plaintiff  called  the  defendant  on 
the  long-flistance  telephone,  and  her  account  of  the  conversation 
which  resulted  reads : — 

"Q.  I  would  like  you  to  tell  me  the  conversation  between  your- 
self and  J[r.  Guyett  over  the  long-distance  telephone  on  tin-  27ih 
<jf  May? 

"A.  I  long-<listance  phoned  him.  T  said  I  had  got  the  money 
and  T  was  ready  to  come  down  and  pay  off  the  mortgage,  and  also 
the  last  six  months'  interest.  I  said,  'Will  you  moot  me  at  the 
Inw'vrr's  office,  or  where  will  yoii  meet  mo?'  He  said:  'Well,  T 
aui  very  busy  now.  We  are  shorthanded  for  men,  which  makes 
it  hard  for  me  t.»  get  off,  I  don't  think  it  will  be  necessary  for  nic 
to  be  there.  Von  can  come  on  down  and  pay  Jfr.  Loftus.'  T  re- 
peated it  after  him.  T  said,  'Pay  "Mr.  T.oftus?'  lie  said:  'Yes, 
lo  B.  n.  r. 


,dbyCoogle 


DEIX)RY  V.  GUYETT.  601 

for  I  will  send  Jlrs,  Guyett  over  with  the  mortgage  and  the 
deed.'    Then  1  told  Liin  1  woiilil  leave  on  the  AVednesdiiv. 

"His  Loniship:  He  said  he  was  very  busy  nii<l  cimld  not,  get 
away.  What  else?  A.  Pie  aaid  to  come  on  down  tii  pay  Mr. 
Ijoftua. 

"Q.  Wliatelse?  Something  aboiit  send  papers  in?  A.  I  said, 
'Pay  Jlr.  Lof tna  ?'  lie  said :  'Yes,  I  will  send  ilra.  (!  nyctt  over 
with  the  mortgage  and  the  deed.' 

''Mr.  Thomson:  Q.  Go  on.  A.  I  told  him  what  train  I  was 
coming  on,  I  said  I  would  come  on  Wednesday  at  S:^.")  on  tlie 
(\  P.  R.  I  said,  'I  will  go  right  from  the  station  to  tlie  lawyers 
office.'  " 

The  plaintiff  came  to  Toronto  on  the  day  agreed  iijxrti,  gave  _ 
T^ftua  an  unmarked  cheque  drawn  on  the  hank  of  Montreal, 
Hamilton  hraucli,  and  ret'civcd  from  him  the  deed,  mortgage,  and 
insurance  policy ;  slie  asked  for  a  discharge  of  the  mortgage,  but 
[148J  did  not  receive  it.  She  explains  why  at  pagi's  19  and  20 
of  the  stenographers  report  of  the  evidence : — 

"Q.  When  yon  came  here  the  pui-pose  waa  to  pay  your  money 
and  get  a  discliarge  of  your  mortgage?    A.  Yes,  sir. 

"Q.  Mr.  Loftua  took  thia  piece  of  paper  which  was  hlank,  ex- 
hibit 2,  from  you  ?    A.  Yes. 

"Q.  And  he  wrote  it  out?    A.  Yes. 

"Q.  Then  he  asked  you  to  sign  it,  and  you  signed  it,  and  you 
said  to  him,  'What  about  the  discharge?'    A.  Yes,  sir. 

"Q.  He  didn't  hand  you  the  dischai^  because  lie  said— what 
is  it  ?  A.  'We  never  discharge  a  mortgage  until  we  get  the  cheque 
cashed.  The  cheque  has  to  be  cashed  first.'  I  thought  that  was 
the  law. 

"Q.  The  cheque  had  to  be  cashed?    A.  Yea. 

"Q.  You  left  this  order  on  your  hank  at  Hamilton  with  Mr. 
Loftus,  payable  to  him,  upon  the  understanding  that  you  would 
get  your  discharge  when  your  cheque  was  paid?     ,\-  Yes. 

"Q,  Ton  understood  Mr.  Loftna  when  he  received  the  amount 
of  your  ebeqne — this  cheque  was  to  him?    A.  Yes,  sir, 

"Q.  When  he  received  the  amount  of  your  cheque,  which  in- 
cluded bis  charges  as  well  as  the  amoimt  of  the  mortgage  moneys, 
he  would  give  you  your  discharge!    A,  Yea.    He  said  so. 

10   B.   R.   ('. 
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"Q.  lie  said  he  would  ?    A.  Yes. 

"Q.  Upon  that  uiuk'ratandiag  you  left  him  tills  cheque?  A, 
Yes." 

On  the  da,v  he  received  it,  Loftus  indorsed  and  deposited  the 
eheque  in  his  bank,  and  the  Lank  gave  him  credit  in  his  current 
account  for  the  face  vahie  thereof,  less  $3  charge.s  (see  cxhil>its  6, 
7,  and  8).  The  transaction  between  tlie  bank  and  Loftns  is  tohl 
by  the  witness  Tieruey  at  pp.  41,  42,  46.    He  saj-a: — 

"Q.  You  are  a  clerk  from  the  Bank  of  Ottawa,  Toronto? 
A.  Yes. 

"Q.  What  is  your  position  there  f    A.     A  to  1  ledger  keeper. 

"Q.  Did  J.  T.  Loftus  keep  an  accoinit  in  your  bank  ?    A.  Yes. 

"Q.  During  1917  and  1918?    A,  Yea. 

"Q.  I  show  you  exhibit  2,  which  purports  to  he  a  cheque  for 
«2, 588.52.    Correct!    A.  Yes,  sir. 

■'*Q.  AVhoso  indorsement  is  on  the  back  of  that  cliwlue?  A.  J. 
T.  T^ftus. 

1 149  J  "Q,  You  know  JVTr.  Loflus's  signatiiro  as  the  ledger 
ketpcr  there  ^    A.  Yes,  sir. 

"Q.  Is  this  Ml".  Loftus's  bank  lKX>k  I  produce  to  yon  (show- 
ing) ?     A.  Yt-s. 

"Q.  Does  it  show  the  account  during  1918,  including  the  month* 
ofilay?    A.  Yes,  sir. 

"Q.  Will  you  look  at  the  book  and  sec  if  he  deiwsited  that 
<^heque,  exhibit  2,  in  his  own  bank  account  in  \"our  bank?  A. 
"i'cs,  sir. 

"Q,  On  what  date?    A.  On  the  29th  of  May,  1918. 

"Q.  That  is  the  date  of  the  clicquc.  lie  deposited  that  cheque 
to  his  own  aceouni  ?    A.  Yes,  sir. 

"Q.  In  connection  with  that,  is  this  (showing)  the  deposit  slip  ? 
A.   Yes,  sir. 

(Exhibit  6,  bank  book  of  Mr.  Loftus — exhibit  7,  deposit  slip.) 

"Q.  If  this  cheque  had  come  to  your  office  as  a  colletrtion,  would 
it  have  reached  tliis  bank  account  of  ]>oftU3  at  all,  or  gone  into 
this  bank  account?    A.  No,  sir. 

"ilr.  Thomson:    I  don't  uudei-stand  the  question. 

"His  Lordship:    Neither  do  I. 
10  B.  R.  r. 
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"ilr.  FergiiaoB :  He  savB  it  came  in  there  not  as  collection,  but 
as  a  deposit  to  this  account. 

'■Q.  The  cheqne,  exhibit  2,  if  it  had  come  as  a  collection  to 
your  bank,  what  course  would  it  have  taken  instead  of  the  one 
you  have  indicated  here  ?  A.  It  would  have  gone  through  the  col- 
lection department,  and  would  not  have  been  put  to  Mr.  Loftns's 
account  until  it  was  paid  in  Hamilton  and-  the  funds  remitted 
back  to  us. 

"Q.  As  a  collection  ?    A.  Tea. 

"ifr.  Thomson :    Ton  hardly  need  expert  evidenee  on  that. 

"Air,  Ferguson :  Instead  of  that,  we  have  that  deposited  to  his 
account  there  as  his  own  money, 

"His  Lordship:  Q.  You  gave  him  credit  for  that  amount  al- 
though you  didn't  know  whether  that  cheque  was  worth  anything 
or  not?    A.  Yes,  sir." 

Page  46  :— 

"His  T.ordship:  Virtually  you  had  it  for  collection;  you  did 
not  give  him  any  liberty  to  draw  on  it  until  you  got  the  money  i 
A.  We  never  ga\'e  Loftus  any  liberty  to  draw  until  wo  knew  his 
cheques  were  paid. 

[150]  "Q.  So  it  was  not  effective  until  you  got  word  from 
JlHmilton?    A.  Tntil  wc  got  word  from  Hamilton  it  was  paid." 

On  the  same  day  as  he  received  the  credit,  Loftua  issued 
eh(i|ue3  against  it;  one  of  these,  calling  for  a  payment  of  $1,060, 
were  represented  to  the  bank  of  Ottawa  on  the  2ftth  Jtay,  but  was 
not  paid  until  after  the  bank  had,  on  the  30th  May,  telephonetl  to 
Hamilton  and  had  been  informed  that  the  plaiiifitf'a  cheque  had 
been  presented  to  the  Bank  of  ilontrcal  in  Hamilton  and  paid. 

It  is  coucedo<l  that  Loftus  ha^  not  paid  the  defendant ;  counsel 
agi-otvl  that  Loftus  had  taken  advantage  of  the  situation  to  get 
money  for  his  own  purposes.  Neither  party  is  willing  to  look  to 
Loftns  for  his  or  her  money. 

The  appellant  contends :  (1)  That  payment  by  cheque  was  not 
authorized;  (ii)  that  Loftus  did  not  receive  the  cash  for  the 
cheque,  in  that,  before  if  was  presented  to  the  Bank  of  Montreal 
for  payment  or  paid,  Loftns  had  transferred  the  cheque  to  tlie 
Bank  of  Ottawa  in  such  circumstances  aa  to  make  that  bank  hold- 
er of  the  cheque  in  its  own  right ;  and,  consequently,  payment  by 
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tlio  Bflnk  of  Montreal  was  not  pa^Tiient  to  Loftus  or  to  the  appcl- 

lUHt. 

The  responilciit  relios  on  Bridijes  v.  Garrett  (1870)  L.  R. 
5  0.  P.  451,  39  L.  J.  C.  P.  >'.  S.  251,  22  L,  T.  N.  S.  US,  18 
Week.  Rop.  815,  and  Wdker  v.  Barker  (1900)  10  Times  L.  K. 
393,  and  contends:  (1)  That  under  the  circuiastaneca,  Loftus 
was  authorized  to  accept  a  cheque  as  payment  of  tlie  mortgage 
inoueysj  (2)  the  morlgage  moneys  were  in  any  event  jiaid  when 
the  cheque  was  cashed  either  by  loftus  or  by  the  bank;  (3)  that, 
while  the  transaction  between  the  bank  and  Loftus  took  the  form 
of  a  debtor  and  creiKtor  transaction,  it  was  in  truth  and  substance 
a  principal  and  agent  transaction,  and  the  payment  was  in  fact 
made  to  the  Bank  of  Ottawa  as  agent  for  Loftus. 

The  appellant  answers  that  in  the  Bridges  Vase  and  in  the 
M'alker  Case  it  was  found  as  a  fact  that  the  agent  had  nuiliority  to 
receive  pavment  by  cheque ;  that  in  both  cases  it  was  the  proceeds 
of  the  cheque  that  the  agent  converted,  whereas  in  the  case  at  bar 
the  agent  had  not  authority  to  receive  payment  by  elicqiu;,  and  he 
misappropriated  the  cheijue  and  not  the  proccfds  thertnif, 

Tlie  autliorities  cited  by  counsel  are  collected  aud  considered  in 
liowstead  on  Agency,  6th  ed.  p.  70.  The  same  autliorities,  to- 
gether with  some  additional  Canadian  and  Ameiican  authorities, 
[151]  arc  considered  in  31  Cyc  p.  i;{"8,  I  have  read  most,  if  not 
all,  of  the  authorities  cited,  and  think  they  establish:  (1)  That, 
when  the  circimistancca  adduco<l  in  evidence  enable  the  court  to 
find  as  a  fact  that  the  authority  given  to  the  agent  conferred  upon 
him  i>ower  to  accept  a  cheque  as  payment,  payment  of  the  cheque, 
even  if  not  made  to  the  agent,  is  payment  to  the  principal. 
Bridf/en  v.  Garrett,  supra,  as  explained  in  Pape  v.  WeslacoH 
[1894]  1  Q.  B.  272,  62  L.  J.  Q.  B.  N.  S.  222,  9  Reports,  55,  70 
L.  T.  X  S.  18,  42  Week.  TIep.  131,  and  in  Ilinn  Brothers  v. 
SIcamship  Insurance  SyruUcaie  Limiied  (ISflS)  72  L.  T.  X.  S. 
79,  11  Reports,  777,  7  Asp.  Mar.  L.  Cas.  55S;  (2)  that,  where 
the  circumstances  are  such  that  the  coiu-t  cannot  find  as  a  fact 
that  the  authority  given  to  the  agent  conferred  upop  him 
])owcr  to  receive  payment  by  cheque,  payment  of  the  original 
debt  is  not  established  unless  it  is  proven  that  the  cheque 
was  paid,  and  that  the  proceeds  of  the  cheque  reached  the  agent 
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in  tbc  form  of  money  immediately  available  for  the  satisfaction 
of  the  original  debt.  Pape  v.  Westacotl  and  Iline  Brothers 
T.  Steamship  Insurance  Syndicate  Limited,  gupra;  Pear- 
son V.  Scott  (1878)  L.  K.  9  Ch.  Div.  198,  38  L.  T.  N.  S.  747,  20 
Week,  Rep.  796.  The  principle  seems  to  be  that,  where  there  is 
authority  to  receive  a  cheque,  the  receipt  of  the  agent  is  a  receipt 
of  tho  principal,  tlic  cheque  itself  is  paVraent,  it  is  the  principal's 
properfy,  and  the  agent  holds  and  deals  with  the  cheque  for  his 
principal,  and  his  principal  assumes  the  risk  of  his  improperly 
dealing  with  the  cheqne,  while  in  the  case  where  the  agent  has'^ot 
authority  to  receive  a  cheque,  the  cheque  is  the  property  of  the 
agent,  and  t)ie  person  placing  the  cheque  in  the  hands  and  power 
of  tho  agent  assumes  the  risk  of  his  dealing  with  it  improperly. 
Wiiliams  v.  Erans  [1866]  L.  R,  1  Q.  B.  352,  35  L.  J.  Q.  B.  N. 
S.  Ill,  13  L.  T.  N.  S.  75;t,  14  Week.  Rep.  330. 

In  tho  first  ease  the  debtor  proves  payment  of  the  -mtirtgage 
moneys  by  proving  the  delivery  of  the  cheque,  and  payment  of  the 
cheque  by  proving  that  it  has  been  cashed ;  in  the  second  case  he 
must  prove  not  only  the  casliing  of  the  cheque,  but  the  cashing  of 
the  cheque  by  tlie  ageut,  80  that  he  has  in  his  hands  lawful  money 
of  Canada  available  to  satisfy  liia  ohligathjns  (o  his  prijieJpal. 

The  case  of  Crane  v.  Boltnihouse  (1845)  4  N.  B,  581,  seems 
to  me  to  be  in  conflict  with  Iline  Brothers  v.  Slea  luship'Insurancc 
Syndicate  Limited,  supra,  while  the  other  Canadian  case  re- 
ferred to  in  Cyc.,  ^tiia.  Life  Insurance  Co.  v.  Green  (1870)  3S 
U.  C.  Q.  B.  45!),  seems  to  fall  within  the  class  of  cases  where  the 
agent  was  found  to  have  authority  to  receive  a  cheque. 

[152]  To  my  mind  the  result  of  the  appeal  turns  on  the 
answers  to  two  questions: — 

(1)  Had  Loftus  authority  to  receive  a  cheque  as  payment! 

(2)  \\a^  the  payment  of  the  plaintiff's  cheque  by  the  Bank  of 
Montreal  a  payment  of  funds  to  the  defenilant's  agent  so  as  to 
leave  them  in  his  hands  available  to  satisfy  the  defendant's  claim  ? 

The  answer  to  the  first  question  turns  on  the  meaning  of  the 
words  "pay  Tx>ftns."  Do  thoy  mean  "pay  Loftus  in  lawful 
money  of  Canada;"  or  shonld  they,  in  the  circumatancea  ad- 
duced in  evidence,  be  held  to  mean  "pay  T.oftu8  in  money  or  by 
cheqne  ?" 
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Bonstcad,  p.  69,  says r— 

"All  agent  wlio  is  authorized  to  receive  payment  of  money  liae, 
prima  fade,  no  authority  to  receive  payment  otherwise  than  in 
cash,  unless  it  is  usual  or  customary'  in  the  particular  business  to 
i-eceive  payment  in  some  other  form,  and  the  usage  or  custom  in 
(lueation  either  is  a  reasonable  one,  or  is  known  to  the  princijial  at 
the  time  he  cOhfers  the  authority." 

In  Ilalsbury's  Law  of  England,  vol.  1,  p.  187,  \  400,  the  law  is 
stated  thus: — 

"^Vhen  an  agent  is  employed  to  carry  out  a  transaction  which 
involves  a  payment  to  him  on  his  principal's  behalf,  he  must  not 
compromise  his  principal's  rights  or  part  with  his  property  until 
he  has  receivet)  payment,  unless  authorized  by  his  instructions  or 
by  usage  to  do  so.  Payment,  in  the  absence  of  iustnictions  or 
usage,  must  be  received  in  cash,  and  not  otherwise." 

See  also  pp.  1C4,  165,  and  210. 

On  the  foregoing  statements  of  the  law  the  direction  to  "pay 
Loftus"  would  mean  to  pay  in  cash  only,  unless  it  is  usual  or  ens- 
toniary  to  pay  mortgage  moneys  by  cheque,  or  at  least  usual  for 
solicitors  to  receive  the  payment  of  mortgage  moneys  by  clieijue. 

Bowstcad  states  (pp.  100,  101)  that  "a  solicitor  has  no  im- 
plied authority,  as  such  ...  to  take  a  clieijue  in  lieu  of  cash 
in  payment  of  a  mortgage  debt,  of  which  he  is  authorized  to  I'e- 
eeive  ])aymenf." 

The  learned  author  justifies  the  foregoing  statement  of  the 
law  by  referring  to  the  opinion  of  Kekewich,  J.,  in  Blumherg  \, 
Life  Interealu  and  lieverHtonanj  Senirilies  Corporation.  [18D7]  1 
Ch.  171,  66  L.  J.  Ch.  N".  S.  127,  7.7  L.  T.  X.  S.  627,  45  Week. 
Rep.  246.  Counsel  urged  that  the  question  for  decision  in  that 
[153]  ease  was  not,  "Had  the  solicitor  power  and  authority  to  re- 
ceive payment  by  cheque?"  hut,  "ConkI  the  solicitor  be  forced  1o 
receive  ])ayment  by  cheque  f"  And,  conse<]ueat!y  the  opinion  ex- 
'  pressed  hy  Kekewich,  J.,  on  which  the  learned  author  relies,  is 
ohiler.  Counsel's  criticism  seems  justified,  yet,  as  the  learned 
judge  dealt  with  the  practice  of  solicitors  receiving  each  other's 
cli<'(]uea.  his  statement  of  the  law  and  his  reasoning  are  worthy  of 
consideration.    He  sajs: — 

"Then  arises  a  novel  question,  namely,  wlietlier  assuming  that 
10  B.  R.  C. 
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impliciiticD,  to  receive  a  legal  tender,  he  is  authorized  to  iieecpt  a 
banker's  chetiue,  ilr.  Warrington  has  been  careful  to  limit  the 
extent  of  the  antboritv,  by  saying  that  the  solicitor  can  »lo  what  u 
ordinarily  done  in  the  way  of  business  by  ordinary  persons  in 
transactions  of  the  kind  in  qnostion — that  is  to  say,  he  would  not 
be  at  liberty  to  accept  a  diamond  or  other  pledge,  or  a  mortgage  or 
other  security;  but  that  as  mortgage  money  is  generally  paid  bv 
cheques,  he  is  at  liberty  to  accept  a  cheque,  though  ilr,  Warring- 
ton will  not  go  80  far  as  to  say  that  he  would  be  at  libcrly 
to  accept  a'  bill  or  promissory  note.  It  seems  to  me  that 
such  an  extension  of  authority  by  reference  to  the  habits. of  man- 
kind would  he  calculated  to  work  mischief.  The  accept- 
ance of  a  cheque  invoices  pasriing  a  judgment  on  the  sdI- 
vency  of  the  person  who.  tenders  the  che<iue.  ...  A  .-wlicitur 
who  has  authority  to  accept  a  tender  acwpts  anything  short  of  » 
tender  in  cash  at  bis  own  risk.  No  doiibt  it  is  usual  for  solicitors, 
to  trust  each  other  and  to  accept  each  other's  cheques,  anil  the 
practice  is  desirable  because  it  promotes  good  feeling  and  facili- 
tates business.  But  I  think  it  would  be  going  too  far  to  say  that  a 
Aolicitor  has  authority  to  accept  a  dieque  because  he  has  authority 
to  accept  a  tender  according  to  the  law  of  the  land." 

The  reasoning  and  opinion  of  Mr.  Justice  Kekevvich  imiy  not 
support  ifr.  liowstead's  proposition  just  aa  8tate<l  by  him,  but 
they  at  least  afford  no  ground  for  the  respondent's  contention  that 
there  exists  a  practice  to  the  contrary.  The  plaintiff  did  not  gii  e 
any  evidence  of  such  a  prai'tice ;  and,  in  the  absence  of  evidence,  1. 
would  think  that  there  is  no  basis  for  the  contention  that  it  is 
usual  to  accept  cheques  as  payment  of  mortgage  moneys. 

[154]  To  find  that  Loftus  had  authority  to  receive  a  cheque  a^ 
payment,  we  ninf=t,  I  think,  conclude  that  he  had  the  right  to  hand 
over  the  mortgage,  title  deed^,  the  inaurance  policy,  and,  if  he  had 
it,  the  distrharge,  in  excharge  for  the  cheque.  Would  any  cuurr 
say  that  a  solicitor  who  had  done  these  things  had  acted  properly 
er  that  a  custom  or  usage  that  permitted  a  solicitor  so  to  act  whs 
just  and  reasonable?    I  think  not. 

The  answer  to  the  second  question  turns  on  whether  the  Hank 
of  Ottawa  was  the  owner  of  the  cheque  or  held  it  simply  aa  agent 
10  B.  R.  r. 
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for  Loftus,  and  whether  the  moneys  reprcst-ntcd  by  the  credit  in 
Loftus's  account  were  moneys  lent  by  the  bank  or  were  tlie  plain- 
tiff's moneys  paid  to  the  bank  as  agent  for  Loftiis,  and  then 
credited  to  his  account.  There  might  have  been  no  substantial  dif- 
ference between  the  course  events  took  upon  the  deposit  of  the 
cheque  and  what  would  have  happened  had  the  cheque  been  re- 
<vived  by  the  bank  for  collection.  It  is  most  unlikely  that  cither 
l..oftiis  or  the  bank  officials  gave  a  thought  to  the  legal  rights  of 
the  parties,  or  to  what,  if  any,  diifeience  it  made  to  such  rights 
when  the  cheque  was  discounted  instead  of  being  accepted  for  col- 
lection. In  such  circiini  stances,  I  prefer  to  be  guidetl'by  the  form 
of  the  transaction,  rather  than  to  speculate  as  to  what  the  parties 
inteuded,  and  by  that  process  of  reasoning  to  find  a  difference  bs- 
tween  tlie  form  and  the  substaucp. 

following  the  form  of  the  transaction,  there  can  be  no  doubt 
hut  that  oil  the  29th  May  the  Itank  of  Ottawa  i)ccame  and  con- 
limied,  till  paid,  to  he  the  holder  of  the  plaintiff's  cheque,  not  as 
,  iigcnt  for  Loftus,  but  in  its  own  right,  as  transferee  for  value ;  that 
th('  bank  did  not  purport  to  act  as  agent,  but  collected  the  plain- 
(iff's  niiiueys  as  owner  of  the  cheque;  that  the  moneys  from  the 
chiMiuo  were  not  credited  to  Loftus,  but,  on  the  payment  of 
the  moneys  to  the  bank,  other  moneys  already  credited  to  Loftus's 
aecoimt  were  released  from  a  sort  of  stop  order  that  had  been 
juaiiitained  against  them,  pending  the  payment  of  the  plaintiff's 
eliecjue. 

For  the:ie  reasons,  I  am  of  opinion  that  Loftus  liad  not  author- 
ity to  ri'ci'ive  tlw!  plaintiff's  cheque  as  payment  of  the  defendant's 
inorti;a,uc  moneys — that,  when  the  chei]ue  was  cashed,  it  was  not 
cashed  and  ihe  moneys  were  not  reeeived  by  the  defendant  or  by 
atiyoiic  (in  Iiis  Iwhalf ;  that,  on  the  rensoninp;  of  the  jydfrmeut  in 
[1561  llinr  JU-ftthornx.  .'^frnmsliip  rn.mr»»rr  S'/ntJirxle  Limfffid. 
i  isi).-,)  7-'  L.  T.  X.  R.  79,  11  lieporU,  777,  7  X^i^.  "Mar.  L.  Cas. 
.'■I'lS,  tills  ap[iea]  slumld  be  allowed, 

Kven  if  the  proper  conelusion  is  that  the  traiisiiction  hetweeu 
the  IJank  of  Ottawa  and  Ix)ftus  was  not  a  delitov  and  creditor 
transaction,  but  was  in  truth  and  substance  a  transaction  between 
principal  and  agent,  it  does  not  seems  to  me  to  follow  that  the 
plaintiff  lias  cstablislied  payment  to  Loftus  in  lawful  money  of 
10  n,  R.  c. 
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Canada  by  showing  that  she  caused  his  account  in  the  Bank  of 
Ottawa  to  be  credited  with'the  amount  she  was  dirccte<l  to  pay 
him  personally  and  in  cash.  To  my  way  of  thinking,  a  bank 
credit  and  lawful  money  of  Canada  are  different  things.  The  de- 
fendant told  the  plaintiff  to  pay  Loftiis,  That  meant  in  lawful 
money  of  Canada ;  and,  bad  it  been  shown  that  Loftiis  received 
lawful  money  of  Canada,  and  converted  it  to  bis  own  use,  the  loss 
would  have  been  the  defendant's ;  but  where,  aa  here,  it  is  neither 
*showQ  nor  alleged  that  Loftiis  ever  received  lawful  money  of 
(Canada,  it  should,  I  think,  be  held  that  be  never  received  any- 
thing for  the  defendant. 

I  would  allow  the  appeal  and  dismiss  the  action. 

Appeal  dismissed  (Ferguson,  J. A.,  dissenting). 

Note. — As  between  debtor  and  creditor,  upon  whom  does  loss 
fall  where  agent  authorized  to  receive  money  only  takes 
check  and  misappropriates  proceeds. 

Where  an  agent  authorized  to  receive  money  only  takes  a  clieck, 
casheii  it,  and  appropriates  the  proceeds  to  his  own  use.  there  is  gen- 
erally held  to  be  a  payment  and  a  discharge  of  the  drawer's  obtiga-  - 
tion."  Hart  v.  Northwestern  TrusI  &  Sor.  Bank  Co.  (1015)  191  III. 
App.  396;  Brott-nv.  Grimes  (1981)  —  Ind.  App.  — ,  1 89  X.  E.  483 ; 
Ilarhach  v.  Colvin  (1887)  ?;)  Iowa,  638,  35  K.  AY.  6fi3;  Cohen  v. 
O'Connor  (1873)  6  Daly,  28,  affirmed  in  (187-1)  56  N.  Y.  613; 
Potter  V.  Soger  (1918)  184  App,  Div.  327.  171  N.  Y.  Supp.  43H. 
affirmed  without  opinion  in  (1920)  228  N.  Y.  526,  12C  N.  E.  920; 
BHdfjes  V.  Oarrell  (1870)  L.  11.  5  C.  P.  451,  39  L.  J.  C.  P.  N.  S. 
2S1.  22  L.  T.  N.  H.  448,  18  Week.  Rep.  815;  W^rr  v.  linrkcr 
(1!)00)  16  Times  Ij.  E.  393;  Dei.ory  v.  Guyett  (reported  here- 
with), an/e,  590. 

It  will  be  observed  that  in  the  reported  case  (Deloby  v.  ("Ilttett). 
wJiere  a  solicitor,  authorized  to  receive  cash  only  in  payment,  took 
a  check  from  the  mortgagor  payable  to  himself,  deposited  it  to  his- 
account,  and  the  bank,  after  ascertaining  that  the  check  was  good, 
paid  a  check  wbich  the  agent  had  previously  drawn,  and  the  agent 
appropriated  the  balance  of  tlie  money  to  his  own  purposes,  it  wai^ 
held  that  when  the  check  was  paid  tlie  mortgagor's  debt  was  dis- 
charged, Meredith,  Cli,  J.,  stating  that  the  agent,  by  depositing  the 
check,  did  not  transfer  it  for  value  to  tlie  banker,  and  thus  convert 
it  to  bis  own  use. 

.  And  in  Potter  v.  Sa^er  (1918)  184  ,\pp.  Div.  327.  171  N.  Y. 
Supp.  438.  affirmed  ia  (1920)  22M  N.  Y.  526,  126  N.  E.  920,  where 
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an  agent,  authorized  to  receive  pavmonts  of  interest  and  principal 
in  money,  received  a  check  payable  to  Inmself  in divi dually,  and  con- 
verted the  proceeds  when  caslied,  it  was  held  that  the  indebtedness 
to  the  principal  was  tliereby  dificharged,  as  thcvc  was  a  paviiient 
from  the  time  the  check  was  cashed.  The  court  said:  "Where  a 
l)erBon  is  an  agent  with  authority  from  his  principal  to  collect  prin- 
cipal and  interest,  the  general  rule  is  that  a  payment  by  a  debtor  to 
jiuch  agent,  to  constitute  a  good  payment,  must  be  made  in  caslt. 
The  reason  for  this  rule  is  that  a  payment  in  any  other  medium 
\a  not  as  good  as  cash— is  not  the  exact  equivalent  of  cash.  Thns,^ 
it  lias  been  held  that  the  giving  of  a  note,  mortgage,  postdated  check, 
property,  etc.,  does  not  constitute  a  payment,  because  the  acceptance 
of  those  things  by  the  agent  exceeds  his  authority  and  constitutes 
the  exercise  of  a  discretion  by  the  agent  not  vested  in  him  by  his 
principal.  It  would  seem,  however,  that  this  court  should  take  judi- 
cial notice  of  the  fact  that  checks  and  drafts  are  usual  and  ordinary 
means  of  transacting  business  and  transferring  money  in  all  businesr; 
transactions ;  that,  wliere  an  agent  is  given  authority  to  collect  money, 
the  authority  grante<l  implies  that  he  shall  do  so  in  the  usual  and 
ordinary  way,  and,  where  a  check  is  given  by  the  debtor,  not  post- 
dated, and  payable  at  a  hank  in  the  same  city,  the  giving  of  such 
check  payable  to  the  agent  constitutes  payment  from  the  time  that 
such  check  is  cashed  in  due  course.  'Power  to  employ  all  the  usual 
and  necessary  means  to  execute  the  authority  with  effect  is  an  inci- 
dent of  every  contract  of  agency.'  Lawson,  Contr.  2d  ed.  227,  §  18-i. 
Such  a  check,  of  course,  would  not  constitute  payment  if  not  in  fact 
honored  on  presentation  in  the  ordinary  course  of  business.  The 
agent  could  not  accept  such  a  check  in  absolute  payment  and  satis- 
faction. He  can,  however,  receive  a  check  which  he  has  reason  to 
believe  will  be  honored  upon  presentation  as  a  convenient  ami  ctis- 
tomary  way  of  obtaining  the  money  which  he  is  authorized  to  collect. 
Such  a  payment  offers  no  greater  temi>tation  to  the  agent  than  the 
payment  of  the  money  would  offer.  If  the  cheek  is  paid  by  the  bank, 
then  the  agent  has  receive<l  what  he  was  authorized  to  receive,  and, 
if  not  paid  when  presented,  the  creditor  has  lost  nothing.  The  rea- 
son for  the  rule  which  does  not  permit  a  payment  to  an  agent  by 
note,  mortgage,  etc.,  does  not  apply  when  payment  is  made  by  a 
check  which  is  actually  ci(.-ihed  by  the  hank  upon  which  it  waa 
ilrawn." 

In  Ihidges  v.  Oarreit  (ISrO)  L.  R.  5  C.  P.  4.11,  3»  L.  J.  C,  P.  N. 
R.  S.'il,  22  L.  T.  X.  S.  448,  18  Week.  Rep.  8ir>,  where  the  defendant 
purchased  projierty  from  plaintiff,  and  an  attorney,  appointed  by 
plaintiff's  steward,  waa  also  the  defendant's  attorney,  and  received  a 
check  from  the  defendant  in  payment  of  the  purchase  price,  and  the 
check  at  the  attorney's  request  was  indorsed  to  his  bank,  by  which 
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the  proceeds  were  applied  to  pay  his  overdrafts,  it  was  held  that  if 
the  attoniej'  had  authority  to  receive  the  money  there  was  &  pay- 
ment, and  that  no  further  recovery  could  be  had.  The  court  here 
said :  "There  ia  no  doubt  that,  where  an  agent  is  authorized  to  re- 
ceive money  for  his  principal,  he  cannot  allow  it  by  way  of  set-off  in 
accounts  between  the  payer  and  himself;  he  must  receive  it  in 
money.  If,  however,  payment  is  made  by  cheque,  and  tlie  cheque  is 
duly  honored,  that  ia  a  payment  in  cash.  There  is  nothing  in  the 
circumstance  of  a  cheque  being  given  which  invalidates  the  i>ay- 
ment.  The  present  case,  however,  is  a  little  complicated  by  the  fact 
of  the  cheque  having  been  crossed.  It  appears  that  the  defendant, 
at  Craig's  request,  crossed  the  cheque  with  the  names  of  Craig's 
bankers.  Craig's  bankers  got  the  cheque  cashal,  and  carried  the 
amomit  to  the  credit  of  Craig's  account  with  tl\em.  If  Craig's  ac- 
count had  not  been  overdrawn,  he  would  have  had  the  money.  The 
cheque,  therefore,  was  in  point  of  fact  money.  It  was  the  same  thing 
as  if  the  defendant  had  paid  the  amount  to  Craig  in  cash,  and  Craig 
had  paid  in  the  cash  to  his  account  with  his  bankers,  and  had  for- 
warded his  owji  cheque  to  the  lord  or  to  the  atewanl,  and  the 
bankers  had,  in  consequence  of  the  balance  being  against  him,  de- 
clined to  honor  his  cheque.  If  Craig  was  authorized  to  receive  the 
money,  I  think  the  pajTuent  to  him  was  a  payment  to  the  plaintiff, 
and  that  there  was  nothing  in  the  mode  of  payment  to  take  the  case 
out  of  the  ordinary  rule." 

In  Brown,  v.  Qrimcs  (1921)  —  Ind.  App.  — ,  129  X.  E.  483,  it 
was  held  that  where  an  attorney,  having  a  claim  to  collect,  who,  lioth 
by  a  well-established  rule  of  law  and  by  statutory  enactment,  had 
no  right,  in  the  absence  of  special  authority,  to  accept  in  settlement 
anything  But  money,  took  from  the  debtor  a  check  payable  to  the 
creditor,  and  by  indorsing  thereon  the  name  of  the  payee  as  his 
attorney  received  the  money  thereon,  and  fimbezzled  it,  the  trans- 
action amounted  to  the  payment  of  the  claim,  the  court  saying: 
"Appellant's  said  attorney  had  no  authority  to  receive  the  check  as 
payment,  nor  could  he  by  his  indorsement  impose  a  new  contract 
liability  upon  appellant,  who  was  his  client;  but,  having  taken  the 
check  in  due  course  of  his  employment,  he  had  implied  authority  to 
make  a  formal  indorsement  in  behalf  of  his  client  for  the  purpose 
of  making  the  collection  and  receiving  the  money.  Having  ))y  in- 
dorsement of  the  check  received  the  money  thereon,  [the  attorney] 
had  by  this  means  effected  the  purpose  for  which  he  had  been  em- 
ployed, lie  had  collected,  and  had  in  his  possession  for  appellant, 
in  money,  the  full  amount  of  the  judgment  he  bad  been  employed  to 
collect.  We  therefore  hold  that  the  acceptance  and  indorsement  of 
the  check  by  appellant's  attorney,  and  the  receipt  by  said  attorney 
of  the  proceeds  of  such  check,  under  the  peculiar  facts  of  this  case, 
amoimted  to  a  payment  of  the  judgment." 
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And  in  Uiirhac-h  v.  Cohin  (18R7)  73  Iowa,  638,  35  X.  W.  G6:i, 
where  an  attorney,  to  whom  a  mortpage  had  been  M;nt  for  rorccloenrp, 
took  a  elieck  from  a  junior  mortfrajjee  for  the  amount  of  the  mort- 
gage paj'able  to  such  attorney,  ami  he  dcpnsittjd  it  to  hia  own  crt^lit 
in  the  bank  in  wliic-h  lie  kept  liis  account,  and  upon  itn  bt'iii;;  piiid 
tjonverted  tlie  money  to  his  own  use,  it  was  lield  that  the  transaction 
amounted  to  a  payment,  and  that  the  senior  mortgagee  couhl  not 
recover  on  the  promissory  note  given  by  the  mortgagor. 

And  in  Qohm  v.  O'Connor  (1873)  5  Daly,  28,  ailirmod  in  ( ISTl) 
56  N.  Y.  613,  whore  defendant  sent  her  hu8l)and  for  money  which 
plaintiff  was  to  loan  her,  and  plaintiff  gave  him  a  check  pnvablc  to 
his  order,  which  he  deposited  to  his  own  account  and  suh-ietjueiitly 
used  the  proceecls,  it  was  Iicld  that  there  was  a  good  payment. 

And  wliere  an  agent  «as  sent  to  a  bank  to  collect  the  amount  duo 
for  material,  and  tlie  bank  gave  the  agent  a  clieck  upon  itself  for 
the  amount  due,  payable  to  the  order  of  t!ic  prtneipnl,  and  the  agent 
indorsed  the  check,  collected  tlie  money,  and  disai)peared,  it  was 
held  that  there  was  a  payment,  and  that  the  principal  could  nut  re- 
cover for  the  anionnt  of  the  check  againut  the  bank.  Uart  v.  Xorlli- 
wesfern  Trust  &  Sa-v.  Bank  (ini5)  101  111.  App.  39(i:  The  court 
said;  "The  deliven-  of  the  dicck  to  him  and  the  payment  of  it  by 
the  bank  upon  his  iudorKcment  all  oonctitutod  one  transaction  nnil 
amounted  to  a  collection  by  Ross  [the  agent]  of  the  amount  due." 
Attention  was  also  called  to  the  fact  thai  the  check  in  this  ens^e  wa" 
one  drawn  by  the  hank  on  itself,  and  that  its  purpose  was  to  ])reserve 
a  convenient  record  hv  retaining  it  as  a  voiu-lier  of  payment. 

And  in  Walker  \.' Parker  (I!)()0)  16  Times  L.  T."  ;i!t3.  where  a 
shop  assistant  had  authority  to  accept  payment  in  cash,  or  liycluf-'k 
payable  to  his  princi]»al.  it  was  held  that  the  facts  ju.stiflcd  the  in- 
ference that  he  had  authority  to  accept  pa_\-ment  by  che<.k  drawn  to 
himself,  provided  he  retieived  cash  for  the  check,  and  that  there  was 
a  payment  where  he  accei)ted  a  clieck  drawn  in  his  favor,  and  re- 
ceived the  cash  thereon,  although  he  embezzled  it.  J.  T.  W. 
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THE  KTXG  V,  WILLIS. 
[]9iai  1  K.  B.  na3. 

Also  Reported  in  95  f-.  .T.  K.  B.  N.  S.  1720,  lU  I..  T,  N.  S.  1047,  80  J.  P. 

270,  32  Times  L.  R,  452,  CO  Siil.  Jo.  514. 
CiHmlnal    tair—ErUUnce  —  Accomplife  —  Cori-oboration    fcj/    uifc    of 
another  accoint>Uce. 

On  the  trial  of  an  indictment  one  of  several  accompliees  in  the  crime 
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charged  vas  railed  as  a  nitnesa  against  the  uiTuscd.  Ilie  evidence  was 
corroborated  by  that  of  the  wife  of  another  acmmplit^  who  was  not 
ealled.      The    wife   was   herHelf    innocent   of   any   connection    with    tlie 

Held,  that  under  those  circumstancca  the  jury  wera  entitled  to  rely 
ujion  her  evidence  aa  ^ood  corrolmration,  «nd  that  the  mere  fact  that 
alie  was  the  wife  of  an  accomplici'.  and  that  her  evidi'tife  wan  not  it- 
nelf  corrobornteil   \<y  an  independent   witness,   did  uot   disentitle   it  M 

Hemhle  that  Hex  v.  A'fnl  (IS^f))  7  Car.  4  P.  IBH,  was  wrongly  decided. 

(April  10,  IBIO.) 

AprEAt  to  the  Court  of  Crimiual  Appeal. 

The  appeilant,  AViUis,  was  indicted  at  the  London  So89ion8 
with  three  other  men  named  Poulton,  Brooks,  and  Savage  for 
stealing  and  reccivinjr  twenty-seven  chests  of  tea.  The  last  three 
pleaded  guilty.  Willis  pleadetl  not  guilty  and  was  tried.  At  the 
trial  the  prisoner  Poulton  was  called  as  a  witness  for  the  prosecu- 
tion. He  was  a  cai-man.  His  evidence  was  tliat  on  Christmas 
e\'e,  the  day  of  the  larceny,  he  drove  a  van  containing  the  stolen 
tea  to  the  shop  of  the  prisoner  Brooks.  When  he  got  there  Willis 
was  in  the  shop  parlor  with  Brooks.  Witness  carried  the  tea  into 
the  parlor.  Brooks  was  writing  out  a  cheqne  which  Willis  put 
into  his  pocket.  Willis  told  witness  to  drive  away  the  van  and 
wait  outside  the  shop  of  a  man  named  Robert  Davis.  Willis  came 
tlu  re  and  asked  Davis  to  lend  him  30Z.  on  the  cheque.  Davis  did 
80,  and  Willis  handed  the  30/.  to  the  witness,  who  gave  him  back 
3(.  for  himself.  Rohcrt  Davis  was  also  called  as  a  witness.  Al- 
though not  charged  with  the  larceny  he  admitted  that  he  was  a 
party  to  it.  He  said  that  on  the  day  in  question  he  went  to 
Bi-ook's  place  and  saw  ilrs.  Brooks  in  thft  shop  and  Willis  and 
Poulton  in  the  parlor  with  Brooks.  There  were  chests  of  tea  in 
the  parlor.  Willis  asketl  Brooks  for  a  cheque.  Mrs.  Brooks  was 
angry  and  fold  her  husband  |  934]  not  to  give  a  chetiue.  She  told 
Willis  that  he  ought  to  he  ashamed  of  bringing  the  tea  to  her  place. 
Brooks  gave  Willis  3l.  in  Treasury  notes.  Witness  had  lOi.  out 
of  the  transaction.  He  knew  it  was  a  dishonest  one.  The  prison- 
er Brooks  was  not  called  as  a  witness,  but  his  wife  was.  She 
deposed  that  she  was  in  her  shop  on  the  evening  of  Christmas  eve 
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when  WilliB  arrived.  He  went  into  the  parlor  witli  her  husband. 
Qhe  saw  cases  being  brought  into  the  parlor.  She  suspected  the 
goods  were  stolen,  and  complained  to  Willis  that  he  had  no  rif^t 
to  bring  such  things  there,  and  he  replied  that  he  thought  be  was 
doing  her  husband  a  good  turn.  She  had  some  words  with  her 
husband,  and  then  went  away  for  twenty  minutes.  On  her  return 
she  found  Willis  and  Davis  with  her  husband.  Willis  said  he 
must  cet  Brooks  to  sign  a  cheque.  She  protested  against  her  bus- 
band  doing  so.  Brooks  went  to  the  till  and  gave  Willis  three  or 
four  Treasury  notes,  ilr.  Purcell,  who  appeared  as  counsel  for 
the  appellant  at  the  trial,  contended  that  as  Poulton  and  Davis 
were  accomplices  their  evidence  ought  not  to  be  acted  upon  by  the 
jury  in  the  absence  of  corroboration,  and  that  the  evidence  of  Mrs. 
Brooks  afforded  no  such  corroboration,  upon  the  ground  that  she 
was  the  wife  of  another  accomplice,  and  as  she  was  in  law  one  with 
her.  husband  her  evidence  must  be  treated  as  if  it  had  been  ^ven 
by  him,  and  therefore  itself  required  corroboration  bj  an  inde- 
pendent witness.  IIg  asked  the  deputy  chairman,  on  the  author- 
ity of  Rex  v.  Seai.  ( 1835)  7  Car.  k  P.  108,  to  direct  an  acquittal. 
He  also  contended  that  even  if  her  evidence  was  to  be  treated  as 
corroboration  at  all  it  did  not  corroborate  the  accomplices  in  par- 
ticulars implicating  the  accused,  which  it  was  eonteuded  that,  ac- 
cording to  Bex  v.  Cohen  (1914)  10  Cr.  App.  Rep.  91,  it  was 
necessary  it  should  do.  The  deputy  chairman  refused  to  direct  an 
acquittal,  or  to  warn  the  jury  that  the  evidence  of  Mrs.  Brooks 
ought  not  to  be  acted  upon  in  tlie  absence  of  corroboration.  Willis 
was  convicted  and  appealed  against  his  conviction. 

Huntly  Jenkins,  for  tlie  appellant.  The  deputy  chairman  was 
wrong  in  treating  the  evidence  of  tlie  wife  of  an  accomplice  as 
corroboration.  In  Archbold's  Criminal  Pleading,  24th  ed.,  at  p. 
457,  it  is  said  that  "the  testimony  of  the  wife  of  an  accomplice 
[835]  is  not  such  evidence  as  a  jury  ought  to  rely  upon  as  con- 
firmation of  his  statement,"  That  proposition  is  supported  by  the 
case  of  Rex  v.  Neal  (1835)  7  Car.  &  P.  108,  where,  the  only  evi- 
dence tendered  in  corroboration  of  an  accomplice  being  that  of 
hia  wife,  the  judge  held  that  it  was  no  corroboration  and  directed 
an  acquittal.    But  even  if  Uie  deputy  chairman  did  not  adopt  the 
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extreme  course  of  directing  an  Hcqiiittal,  he  ought  at  least  to  have 
warned  the  jury  that  they  should  not  rely  on  her  evidence  unless 
it  was  itself  corroborated.  Eex  v,  Payne  (1913)  8  Cr.  App,  Rep. 
171.  Although  Mrs.  Brooks  was  lierself  innocent  of  any  connec- 
tion with  the  crime,  the  fact  that  she  was  the  wife  of  a  participant 
in  it  who  had  not  yet  been  sentenced  might  induce  her  to  say  what 
was  iinlrue  for  the  purpose  of  throwing  the  blame  on  the  appel- 
lant, in  the  hope  that  she  might  thereby  affect  her  husband's  sen- 
tence. Her  evidence  ought  to  be  treated  exactly  as  her  husband's 
ei^dence  would  have  been  treated  if  he  had  been  called,  and  in  hJa 
case  the  jury  would  have  been  cautioned,' 

Roland  Oliver,  for  the  prosecution,  was  not  called  upon. 

The  judgment  of  the  Court  (Lord  Reading,  Ch.  J.,  Eidley  and 
Avory,  JJ.,)  was  delivered  by 

Lord  Reading,  Ch.  J. :  The  appellant,  Willis,  was  convicted 
of  feloniously  receiving  twenty-seven  chests  of  tea,  and  from  that 
conviction  he  now  appeals.  He  was  indicted  along  with  three 
other  men,  named  Poulton,  Brooke,  and  Savage,  for  stealing  and 
receiving  the  tea  in  question.  Those  three  man  pleaded  guilty. 
Willis  pleaded  not  guilty  and  was  tried.  At  the  trial  amongst  the 
witnesses  calle<l  for  the  Crown  was  the  prisoner  Poulton,  and  a 
man  named  Davis,  who  on  his  own  admission  had  participated  in 
the  larceny.  Their  evidence,  although  that  of  accomplices,  was 
undoubtedly  adniiasible,  but  the  judge  in  such  a  case  is  bound  to 
caution  the  jury  that  they  ought  not  to  act  on  such  evidence  unless 
it  is  corroborated ;  and  here  the  deputy  chairman  in  fact  so  di- 
rected them.  Then  a  Jlrs.  Brooks  was  called,  who  gave  evidtaice 
corTOborating  that  of  Ponlton  and  Davis.  She  was  the  wife 
[936]  of  the  prisoner  Brooks,  who  had  pleadetl  guilty.  Brooks, 
the  husband,  was  not  called  as  a  witness.  Mrs.  Brooks  gave  evi- 
dence that  she  was  not  herself  concerned  in  the  theft,  that  she  had 
protested  anjainst  the  part  her  husband  was  inducctl  to  take  in  it, 
and  endeavorod  to  persuade  him  to  have  nothing  to  do  wi,th  it. 
The  truth  of  her  statement  was  not  dispute*!,  and  it  was  conceded 

1  At  the  hearing  of  t1i«  appos)  no  point  wan  taken  h;  cnunsel  for  the  ap- 
pellant as  to  the  necestiit^  of  the  corroborative  evidence  being  such  as  to  im- 
plicate tlie  accuied. 
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lliat  slie  WHS  not  iu  any  way  hh  acccHnpHce.  But  it  was  argiied, 
h(ith  at  tliL'  trial  and  also  before  us,  tliat  as  she  was  the  wife  of  a 
jjcrson  who  liad  participated  in  the  crime,  and  as  husband  and 
wife  are  one  in  law,  her  evidence  ought  to  be  regarded  as  if  it  had 
been  given  by  Brooks  himself.  The  deputy  chairman  did  not  ac- 
cept that  view ;  he  thought  that  her  evidence  was  not  to  be  trcatetl 
as  if  it  was  the  evidence  of  an  accomplice,  and  that  the  mere  fact 
lliaf  she  was  the  wife  of  a  man  who  had  taken  a  part  in  the  theft 
was  not  enough  to  impose  a  duty  on  the  jud^  to  caution  the  jury 
;ij;aiiiat  acting  upon  her  evidence  unless  it  was  itself  corroborated. 
On  behalf  of  the  appellant  reliance  was  placed  on  a  passage  iu 
Archbold's  Criminal  Pleading,  24tli  ed.,  at  p.  457,  where  it  is  aaid 
that  "the  testimony  of  the  wife  of  an  accomplice  is  not  such  evi- 
dence as  a  jiiry  ought  to  rely  upon  aa  eoofirmatiou  of  bis  state- 
ment." The  case  cited  as  an  authority  for  that  proposition  is  Rex 
V.  Neal  (183.".)  7  Car.  &  P.  168.  Thereon  the  trial  of  an  indict- 
ment for  larceny  at  the  Oxford  Assizes  an  accomplice  of  the  pris- 
oner was  admitted  as  King's  evidence,  and  the  judge,  Park,  J.,  on 
being  informed  that  the  only  witness  who  could  he  called  to  cor- 
roborate the  aecompl ice's  statement  wa»his  wife,  said  "confirma- 
tion by  the  wife  is,  in  a  ease  like  this,  really  no  confirmation  at  all. 
The  wife  and  the  nccompli<'e  must  be  taken  as  one  for  this  pur- 
pose;" and  he  directed  an  acquittal.  That  decision  that  the  pris- 
oner in  such  a  case  is  as  a  matter  of  law  entitled  to  be  acr|uitted 
is,  in  our  opinion,  wrong;  the  duty  of  the  judge  being,  even  if  the 
wife  is  to  be  treated  as  one  with  her  hushaud,  to  leave  the  case  to 
the  jury  with  a  warning  against  ri'lying  on  her  evidence  in  the 
absence  of  further  corroboration.  But  it  is  unnecessary  to  decide 
that  point,  for  in  our  opinion  that  case  has  no  application  to  (he 
present,  Tliere  the  accomidice  whose  wife's  evidence  was  hebi 
to  be  inadmissible  as  corroboration  was  the  ^vitness  whom  she  w;t3 
tenilentd  to  eon'oborafe;  whereas  hero  [937]  Brooks  was  not 
(called.  ITer  identity  in  law  with  her  husband,  if  that  was  the  • 
ground  of  the  denision  in  Jh'x  v.  Neal,  supra,  cannot  affect  the 
i|uestiou  of  the  admissibility  of  her  evidence  for  the  purpose  of 
corrobo rating  a  third  person.  We  think  that  that  ca^^e  is  no  au- 
thirity  fi;r  the  proposition  that  Mrs.  Brooks's  evidence  is  to  be 
licatcd  as  if  it  had  been  given  by  her  husband,  and  that  the 
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deputy  chaiTman  was  quite  riglit  in  refusing  80  to  deal  with  it. 
At  the  trial  Mr.  Piircell,  wbo  theu  appeared  as  counsel  for  the  ap- 
pellant, took  a  further  point  on  his  behalf,  that  the  evidcuce  of 
Mrs,  Bvool!?,  even  if  admissible  at  all,  would  be  unavailing  as  cor- 
roboration unless  it  corroborated  I'oulton  and  Davis  in  some  nia- 
terinl  particular  implicating  tlio  appellant,  wliich  it  was  con- 
tended it  did  not.  That  point  was  not  argued  before  us,  but  as 
there  seems  to  be  some  miscoDce]>tion  as  to  the  present  stale  of  the 
law  upon  that  subject,  we  think  it  woidd  be  well  to  take  this  oppor- 
tunity of  clearing  up  the  matter  and  restating  the  rule.  There 
are  certain  statutes  which  provide  that  certain  classes  of  evidence 
rthaU  be  insutfieient  to  support  a  conviction  unless  corroborated  by 
some  otlier  material  evidence  implicating  the  accused;  but  cor- 
roboration where  required  by  the  common  law  is  not  subject  to 
any  such  qualification.  InBea:  v.  i.'i-c)-cs(  (190!!)  2  Cr.  App.  Rep.  - 
130,  which  was  a  case  of 'larceny,  it  was  indeed  said  that'  "the 
judge  should  tell  tlie  jury  to  acquit  the  prisoner  if  the  only  evi- 
dence against  him  is  that  of  an  accomplice,  unless  that  evidence 
is  corroborated  in  some  particular  which  goes  to  implicate  the 
accused."  Hut  in  the  later  case  of  Be,c  v.  Wilson  (1911)  6  Cr. 
App.  Itep.  125,  128,  a  case  of  biii^lur}',  this  court  took  a  dif- 
ferent view.  I-ord  AJverstone,  C'h.  .^.,  said:  "It  must  not  bo 
supposed  that  corroboration  is  required  amounting  to  independ- 
ent evidence  implicating  the  accused;"  and  that  view  was  con- 
tinned  in  Ilex  V.  Blntlierwick  (1011)  6  Cr.  App.  Rep.  381,  where 
Lord  Alverstoue,  Ch.  J.,  said  ui'jueiido:  "Everest  goes  too  far; 
Viiison  is  the  correct  statement  of  the  law."  Those  two  cases 
finally  set  the  matter  at  rest.  Rut  the  question  came  again  before 
lliis  court  in  Itex  v.  Cohen,  (l.yi+)  10  Cr.  App.  Kep.  91,  101.  In 
that  case  the  principal  witness  against  the  prisoner  was  an  accom- 
plice, and  one  question  was  whether  there  was  sufficient  corrolKira- 
tion  of  his  evidence.  In  tlie  course  of  [938]  delivering  the  judg- 
ment of  this  court  I  there  said:  "We  vi\\\  assume  for  the  pur- 
pose.* of  this  ease,  and  without  deciding  it,  that  the  test  laid  down 
in  Everest  is  the  right  test  to  apply."  Tlie  court  then  proceeded 
to  e^taniine  the  evidence,  and  oanic  to  the  conclusion  that  even  from 
that  point  of  view  there  was  abundant  corroboration  of  the  accom- 
plice, and  they  accordingly  confirmed  the  conviction.     But  in  the 
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argument  at  the  trial  in  the  present  ca^e  it  Beems  to  have  been  as- 
sumed from  what  I  so  sniil  in  Hex  v.  Cohen,  supta,  that  I  intended 
to  throw  (ioubts  upon  the  decisions  in  WiJsoH.'s  and  Blaiherwick's 
TuAcs,  and  to  reaffiiin  the  rule  as  laid  down  iu  Everest's  Case. 
That  is  a  mistake.  I  there  said :  "Thende  which  we  propose  to 
apply  iu  this  case  is  that  most  fnrorablc  to  the  appellant's  conten- 
tion." What  I  meant  was  that  even  if  the  law  had  been  as  was 
laid  down  in  Everest's  Vase  it  would  not  help  the  appellant;  that 
assuming  the  statement  of  the  riile  that  was  most  favorable  to  him 
thei-o  would  still  be  sufficient  corroboration.  This  court  had  no 
intontion  and  indeed  had  no  power  to  unsettle  the  law  as  estab- 
lished in  Rex  v.  Wilson  and  Hex  v.  Blatkerwick,  supra.  We  think 
that  in  the  present  case  there  is  no  ground  for  interfering  with  the 
conviction,  and  that  the  appeal  must  be  dismieeed. 

Appeal  dismissed. 

Solicitors  for  appellant :    Peet  £  Matidu^U. 

Solicitors  for  the  Crown :    Director  of  Public  Prosecutions. 

Note. — Corroboration  of  testimony  of  accomplice  by  anoHier 
accomplice,  or  wife  of  accomplice. 

I.  Corroboration  b|r  Innocent  irlfe  of  aceompltee,   SIS, 
II.  Corrohoration  bg  teatlmony  of  arxmnpUee,  821. 

I.  Corroboration  by  Innocent  uHfe  of  accompUoe. 

The  tlteory  was  advanced  in  an  early  English  case  that,  inasmuch 
as  a  husband  and  wife  were  legally  one,  the  testimony  of  the  wife 
of  an  accomplice  was  insufficient  to  corroborate  liim.  This  reason- 
ing has  not  liecn  generally  followed,  and  it  is  held,  both  under  the 
coiumon-law  rule  and  the  statutes  reijuiring  corrofaoration  of  accom- 
plices, that  the  testimony  of  the  wife  ot  an  accomplice,  who  was  not 
lierspJf  /wu/iVb/w  crimints,  may  be  sufficient  corroboratiou  of  her 
husband's  testimony.  Woods  v.  .^late  (1884)  76  Ala.  35,  52  Am. 
Hep.  :II5;  Edmonson  v.  State  (1888)  51  Ark.  116,  10  S.  W.  31; 
^Yilli'^ms  v.  Slate  (1882)  69  fia.  11;  Blacl-bitm  v.  Com.  (1876)  13 
Bush.  ISl ;  Ilaifkins  V.  People  (lfir>7)  16  N.  Y.  344;  Rer  v.  Willis 
(reported  herewith)  ante,  612. 

in  Woods  V.  Slate  (1884)  '?6  Ala.  35,  52  Am.  Ro)).  31.1.  supra, 
hIii'ic  it  was  held  that  the  testimony  of  the  wife  of  an  accomplice 
(liijibt  be  legally  regarded  aa  corroboration  of  the  testimony  ot  the 
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accomplice  liimself,  under  a  statute  prohibiting  a  conviction  of  a  fel- 
ony oil  the  uncontradicted  testimony  of  an  accomplice,  and  that  the 
degree  of  weight  wliicli  Biioiild  be  given  it  was  for  the  jury,  the  court 
said:  "The  third  charge  requested  by  the  defendants,  and  refused 
by  the  court,  raises  the  question  as  to  whether  the  teatiiiiony  of  tho 
wife  of  qn  accomplice  may  be  legally  regarded  as  a  corroboration  of 
flic  testimony  of  the  accomplice  himself,  within  the  meaning  of  § 
■1S95  of  the  Code,  which  prohibits  a  conviction  of  felony  on  the 
uncorroborated  testimony  of  an  accomplice.  It  has  been  held  in  an 
Knglitih  case,  comparatively  mo(lern,  that  oonlirination  by  the  wife 
is  'no  confirmation  at  all,'  the  wife  and  the  accomplice  being  only 
taken  as  one.  Bex  v.  Neal  (1835)  7  Car.  &  P.  168;  3  KusselJ, 
Crimes,  9th  ed.  608.  Mr.  PhiUipps  observes  of  this  case  that  its 
circumstances  'might  have  been  such  as  to  warrant  this  decision.' 
'But,'  he  adds,  'it  may  often  happen  that  the  evidence  of  the  wife  ia 
eo  free  from  suspicion,  so  independent  of  the  evidence  of  the  hus- 
band, so  manifestly  uneouccrted  and  uncontrivcd,  and  so  undesign- 
edly corroborative  of  hia  evidence,  that  it  might  be  proper  not  to 
consider  the  accomplice  and  his  wife  as  one,  brft  to  act  upon  her 
evidence  as  sufficient  corroboration.'  1  PliiJlipps,  Ev.  33.  The  only 
ground  upOn  which  the  rule  declared  'i  ^^^  ^-  ^^al  can  be  reason- 
ably sustained  would  Bcem  to  be  that  the  interests  of  the  husband 
and  wife  are  so  nearly  identical,  and  the  domination  of  the  former 
over  the  latter  so  powerful  and  irresistible,  that  she  must  necessarily 
bo  warped  in  her  testimony  by  the  potency  of  these  considerations, 
regardless  of  the  sanctity  of  her  oath.  There  is  mucli  force  in  this 
view,  but  it  is  based  rather  upon  theoretical  than  practical  reasons, 
and  finds  little  or  no  support  among  the  adjudgini  cases  in  this 
country.  It  is  a  corollary  from  the  proposition  of  the  ancient  com- 
mon law,  holding  to  the  abrogation  of  the  wife's  legal  entity  by  a 
complete  merger  of  it  into  that  of  her  husband, — a  theory  which  has 
been  modified  by  recent  legislation,  and  the  changed  status  of  the 
wife,  as  wrought  by  the  refining  usage  of' a  more  cultured  civiliza- 
tion, 1|he  wife,  under  our  laws,  may  be  the  owner  of  her  separate 
estate,  in  a  more  real  sense  than  ever  before.  She  may  dispose  of  it 
hy  will,  so  as  to  cut  off  the  claims  of  her  husband,  thus  rendering 
her,  to  a  great  extent,  financially  independent  of  him.  She  may  be 
declared  a  'free  dealer'  by  a  court  of  chanc;ery,  bo  as  to  invest  her 
with  important  powers  over  her  own  property,  whenever  her  inter- 
esta  require  it.  She  may  procure  the  removal  of  her  husband  from 
the  trusteeship  of  her  property,  when  his  conduct  shows  him  to  be 
unfit  for  its  management.  So,  she  may  be  divorced  from  her  hus- 
band upon  the  grounds  of  his  cruelty  to,  or  abandonment  of,  her, 
Nor  is  the  husband's  power  of  corporal  punishment  over  her  now 
recognized,  as  tt  seems  to  have  been  in  the  early  history  of  tlie  com- 
10  B.  n.  f. 
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mon  law.  The  American  authorities  generally  support  the  view 
that  the  testimony  of  the  wife  may  bo  a  Batiafactory  and  sufficient 
corroboration  of  her  husband,  who  testitiee  as  an  accomplice,  within 
the  discretion  of  the  jury,  so  as  to  warrant  a  conviction,  iu  casc.t 
where  such  corroboration  is  requisite.  The  fact  of  tlie  relationship, 
i!Dd  the -danger  of  marital  domination  on  the  part  of  the  husband, 
g<),  it  is  true,  largely  to  assail  the  credibility  of  the  wife,  but  not  to 
licr  competency ;  and  tlie  degree  of  weight  which  should  be  accorded 
to  her  testimony  must  be  left  to  the  jury.  It  may  sometimes  consti- 
tute a  very  weak  corroboration,  y^  it  cannot  justly  be  saiii  to  be 
absolutely  no  corroboration  at  all." 

And  under  a  statute  prohibiting  a  conviction  on  the  testimony  of 
an  accomplice  unless  corroborated  by  other  evidence,  the  testimony 
of  the  wife  of  the  accomplice  testifying  may  be  sufficient  to  cor- 
roborate her  husband.  Edmonson  v.  State  (1888)  51  Ark.  115,  10 
S.  W.  21. 

And  in  IlasHns  v.  People  (1857)  16  N.  T.  344,  it  was  held  that 
the  evidence  of  an  accomplice,  who  testified  on  the  trial  of  another 
accomplice  might  be  corroborated  by  the  witness's  wife,  who  was 
not  implicated  in  the  alleged  offense. 

And  in  Dill  v.  folate  {1876}  1  Tex.  App.  278,  where  a  nol.  pros. 
was  entered  against  an  accomplice,  it  was  held  that  his  testimony 
might  be  corroborated  by  that  of  his  wife. 

And  thecourt  in  Jilarkburn  v.  Com.  (1876)  12  Bush,  181,  stated 
that  the  decision  in  ffw  v.  \eal.  (ISa.^)  7  Car.  &  V.  168,  set  out 
infra,  did  not  commend  itself  to  their  judgment  if  it  was  understood 
as  deciding  that,  when  tliere  are  no  grounds  for  suspecting  the  com- 
plicity of  the  wife,  Hlie  may  not  be  received  to  corroborate  her  hus- 
band when  he  is  an  accomplice,  and  it  was  held  that  the  testimony 
of  the  wife  of  an  accomplice  was  admissible  and  sufficient  to  cor- 
roborate him. 

And  in  !<ln/fl  v.  Moore  (1868)  23  Iowa,  128,  05  .\ia.  Dec.  776, 
there  was  hold  no  error  in  refusing  tJie  defendant's  requested  in- 
struction that  an  accomplice  could  not  be  corroborated  by  his  wife, 
tlie  court  stating  tliat  to  have  given  such  instruction  woUld  have 
been  in  substance  to  have  told  the  jury  to  disrcgaid  tlie  wife's  tosti- 
Rionv,  instead  of  leaving  the  jury  to  judge  of  its  credibility. 

Iri  UttUfd  Staten  v.  Horn  (1862)  5  Blatchf.  102,  Fe<l.  Cas.  Xo. 
15,.'t80,  where  an  accompiide  testified  against  the  defendant,  an  in- 
struction was  aj)|)rove<l  that,  although  the  wife  of  tlie  accomplice,- 
who  was  not  a  party  to  the  crime,  could  not  corroborate  and  .itrenglli- 
en  her  husband's  particular  statementa,  alio  was  a  competent  witness 
to  prove  any  independent  facts,  not  sworn  to  by  her  husband,  and 
not  forming  any  part  of  his  acts,  although  those  facts  fastene<l  a 
guilty  knowledge  on  the  defendant.  The  court  stated  that  thev 
10  B.  R.  C. 
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were  not  prepared  to  say  whether  they  would,  upon  full  deliberation, 
affirm  the  doctrine  laid  down  in  Rex  v.  Weal,  infra,  to  be  correct,  but 
that  for  the  purpose  of  the  case  they  had  no  hesitation  in  affirm- 
ing the  particular  instruction  given. 

In  the  English  case  referred  to,  Rex  v.  I^cal  (1835)  t  Car.  &  P. 
168,  which  was  an  indictment  for  stealing  a  sheet  found  in  the  house 
of  an  accomplice,  who  testiiied  as  to  who  stole  the  sheet,  it  was  held 
that  his  testimony  could  not  bo  confirmed  by  that  of  his  wife.  Park, 
J.,  briefly  stating  that  confirmation  by  the  wife  in  such  a  case  wna 
really  no  confirmation,  as  the  wife  and  accomplice  must  ire  taken  as 

It  will  be  observed  that  in  the  reported  case  ,(Kex  v.Willis.  ante, 
(112),  where  the  testimony  of  the  wife  of  an  accomplice,  who  did  not 
testify,  was  held  good  corroboration  of  the  testimony  of  another  ac- 
complice, the  court  distinguished  Bex  v.  lieal,  supra,  on  the  gronnd 
Ihat  there  the  accomplice,  whose  wife's  evidence  was  Jield  inadmis- 
KJbie  as  corroboration,  was  the  witness  whom  she  was  tendered  to 
corrohornte. 

In  f^iale  V.  Mclntire  (1882)  58  Iowa,  572,  IS  X.  W.  533,  it  was 
held  that  the  testimony  of  the  wife  of  a  prisoner  in  the  penitentiary, 
who  was  not  shown  to  have  ai^ed  in  or  liad  knowledge  of  the  crime 
charged  in  the  indietment,  might  be  insuffit-ient  to  corroborate  an 
accomplice  of  the  defendant. 

II.  Cort'oborallon  by  tcatlntonu  of  necompllce. 

On  the  theory  tliat  accomplices  are  contaminated  by  the  same 
guilt  and  infamy,  and  that  the  same  infirmity  attaches  to  all  alike, 
it  is  well  settled,  both  under  the  common-law  rule  and  the  statutes 
requiring  corroboration  of  the  testimony  of  an  accomplice,  that  if 
two  or  more  accomplices  testify,  the  same  corroboration  is  required 
as  if  there  were  hut  one,  and  that  an  accomplice  can  corroborate 
neither  himself  nor  another  accomplice, 

Ijxitbd  STATts. — United  ,s7a-'(«  v.  Logan  (1891)  4.>  Fed.  873, 
reversed  on  other  grounds  in  (I8!)3)  144  U.  S.  363,  36  L.  cd.  439, 
12  Rup.  Ct.  Rep.  617;  United  Sla-les  v.  Ilinz  (1888)  35  Fed.  373. 

AiiKANS.\8.— Mmonson  t.  8iate  (1888)  51  Ark.  115,  10  S.  W.  31. 

California.— Peop/e  r.  Crp-rgan  (1898)  131  Cal.  554,  53  Pae. 
1083;  People  v.  Bnnicers  (190.^)  2  Oal.  App.  197,  84  Pac.  364,  370.  " 

Iowa.— .7oAn«ort  v.  t^iate  (1853)  4  G.  Crroone.  65. 

Kentcckt.— Powers  v.  Com.  (1901)  110  Ky.  386,  53  L.R.A.  245, 
61  S.  W.  735,  13  Am.  C'rim.  Hep.  464;  Hoicard  V.  Com.  (1901)  110 
Kv.  356,  61  S.  W.  756,  13  Am.  Crim.  Rep.  533;  Porter  V.  Com.  ' 
(1901)   23  Ky.  L.  Rep.  1657,  61  R.  W.  16;  Blackhwn  v.  Com. 
10  B.  R.  C. 
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(ISIG)  13  Biisli,  Ul;Laiif  v.  Com.  (1!)09)  134  Kv.  5,19,  ;21  S.  W. 
48fi. 

JLoxTANA.— iS'(aie  v.  Spotted  Hawk  {18!)9>  22  MoDt.  33,  5.5  Pnc. 
1026. 

Xew  York.— ;Vo/*/e  v.  O'Farrelt  (IWi)  17.>  S.  Y.  32;i,  c:  .\.  E. 
588;  People  V.  To//pro  (1919)  108  IHro.  Ci;i'),  178  X.  Y.  SiipiK  l.sl. 

Oki^homa.— Cod/oe  v.  State  (1916)  12  Okla.  Orim.  He]),  -lilli. 
L.B.A.191GF,  1251,  154  Pac.  500. 

PESXSYLVASiA.^Com.  V.  SiffioM  (1910)  44  Pa.  Super.  Vt.  ."ilts. 

Texas.— McConnell  v.  S/^i/e  (1892)  —  Tox.  App.  — ,  IS  S.  W. 
(145;  ira?/flfe  v.  State  (1905)  48  Te.i.  Crim.  Itep.  318,  87  S.  W. 
1041;  Schu-artz  v.  State  (1908)  55  Tex.  Crim.  Itcp.  .'JG.  1J4  S.  W. 
809 ;  Eddens  v.  .V/rt/«  '( 1905)  47  Tex.  Crim.  Ecp.  529,  84  S.  W.  828 ; 
Gonmles  v.  State  (1880)  9  Tex.  App.  371;  Heath  v.  Stale  (18'!)) 
7  Tex.  App.  4C4;  Uohnes  v.  State  (1913)  70  Tex.  Crim.  Itep.  21-!, 
156  S.  W.  1172;  GvHerrn  v.  .?/a(e  (1915)  76  Tex.  Crim.  Rep.  189, 
173  S.  W.  1025;  f«r!»ifle  v.  A'to^e  (19SL)  88  Tex.  Crim.  Rep.  468. 
227  S.  W.  1102:  We-^throol-  v.  N/fl/e  (1921)  88  Tex.  Crim.  Kei).  4fi6. 
237  S.  W.  1104;  UatiHff  v.  State  (1921)  89  Tex.  Crim.  Rep.  176, 
2-29  S.  W.  857. 

\umsi.\.-~JQ>ie-s  V.  Com.  (1911)  111  Va.  802.  69  S.  E.  9.->:!; 
Draper  v.  Com.  (1922)  —  A'a.  — .  Ill  S.  E.  471. 

E\-OLAKD.— Hfj-  V.  }\oakex  (I8:(2)  5  Car.  &  P.  326. 

Tlie  court  in  Johnson  v.  State,  supra,  said:  "In  the  enw  of  /■'.»)/ 
v.  Slate  (1848)  1  0.  Greene,  316.  18  Am.  Dix:  379,  this  (.-oiiit  (!e- 
cide<l  that  a  coiiTietion  crnikl  not  tnko  i»lac-c  iii>ou  tlio  unco rrolHi rated 
testimony  of  sn  accomplice.  This  we  helieve  to  be  the  wattled  dtK-- " 
trine  of  the  books.  Can  one  flceoni])lice  Ije  rorrohorateil  by  an- 
other accomplice?  If  so,  then  upon  the  testimony  of  aceimi- 
plices,  uncorroborate<l,  poreons  can  be  convicted.  It  is  jwat  us  necos- 
sary  that  the  corroborating  witness  slionld  be  ctrenptheneil  and  con- 
firme<i,  as  that  the  principal  one  should  he,  and  however  abundant 
this  kind  of  testimony,  the  accomplice  first  called  is  still  uncur- 
roboratcd.  and  his  testimony  entitled  to  no  credit.  -The  law  repards 
accomplices  in  cases  of  felony,  when  called  to  testify,  as  imjwnchod 
witnesses,  and  hence  their  testimony  is  of  no  effect,  unless  Cfmfirmed 
by  other  testimony.  As  one  impeached  witness  cannot  suj)|)ort  the 
testimony  of  a  witness  previously  impeached,  it  follows  that  ont; 
accomplice  caimot  l>e  a  witness  to  corrolwrate  the  testimony  of  aii- 
■  other  accomplice  in  the  same  crime." 

It  has  |}ccn  held  that  it  ia  especially  true  that  tlie  testimony  of 
one  accomplice  cannot  be  eonsidcrcd'as  corroborative  of  that  of  an- 
other, where  they  have  been  confined  in  the  same  jail  and  had  an 
opportunity  to  prepare  a  uniform  story.  State  v.  WiHiamton  (1875) 
4«  Conn.  261.  "  J.  T.  W. 
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[ENGLISH  DIVISIONAL  COURT.] 

JONES,  Appellant,  v.   GUAKDIANS  OF  NEWTOWN  and 
LLANIDLOES,  Besi>onderUs. 

[le^O]   3  K.  B.  381. 

Husband  and  teife  —  De»eHton  bg  titif e  —  Subsequent  lunacy  of  uHfe  — 
lAabilitg  of  husband  for  matntenance. 

Where  >  nife  leaves  her  husband  without  jaatiflcation  hU  obligation 
to  support  her  n,  except  where  she  has  been  guiltj  of  adultery,  not  put 
an  end  to,  but  onlj  autpended  so  long  as  she  continues  wilfully  to  ab- 
sent herself,  and  if  during  her  abRence  she  Iwi'umes  a  lunatic,  then,  as 
she  is  no  longer  capable  of  volition,  her  continued  ahsence  is  uot  wilful, 
and  her  husband's  liability  to  maintain  her  will  levit-e. 

(June  S,  1020.) 

Case  stated  by  justices  of  the  eoiiaty  of  Xroiitgomery. 

A  complaint  was  preferred  by  the  rcspoDdenta  under  §  5  of  the 
Poor  Law  Amendment  Act  1850,  against  the  appellant,  William 
Jones,  calling  upon  him  to  show  cause  why  ho  should  not  be  or- 
dered to  maintain  or  contribute  to  the  maintenance  of  hia  wife, 
Margaret  Jones,  who  was  a  pauper  lunatic  and  was  being  main- 
tained in  the  county  asylum  at  the  expense  of  the  Union. 

[382]  It  appeared  that  tlie  appellant  was  married  in  the  year 
1888  or  1889.  About  six  or  seven  years  after  the  marriage  hia 
wife  left  him  of  her  own  accord,  and  from  that  date  down  to  the 
time  of  her  lunacy,  except  for  a  period  of  about  five  weeks  in  the 
year  1896,  she  absented  herself  from  his  bouse  and  refused  to  re- 
turn to  him.  There  was  no  evidence  as  to  the  reasons  for  which 
she  left  him,  but  it  was  admitted  for  the  purposes  of  the  ease  that 
she  did  so,  and  continued  to  remain  absent,  without  any  good 
cause  or  excuse.  There  was  no  suggestion  that  she  had  at  any  time 
been  guilty  of  adultery.  In  July,  1019,  she  became  insane  and 
was  removed  to  the  county  asylum  at  Bicton,  where  she  was 
thenceforward  maintained.  On  February  9,  1920,  the  respond- 
ents took  these  proceedings  against  the  appellant.  The  justices 
made  an  order  that  he  should  pay  to  the  respondents  the  sum  of 
15s.  %d.  per  week  from  the  date  when  his  ^ife  became  chai^ 
able  as  a  lunatic, 
to  B.  R.  O. 
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Langman,  for  the  appellant.  The  obligation  of  a  liusband  to 
pay  for  the  niaiiitt^iiance  of  his  wife,  who  lias  Ixjcome  chargeable 
to  tho  T^^uion,  must  be  piT<'isp]y  the  same  whether  she  is  a  hiuatic 
or  sane,  and  thecircHmstaiiees  which  would  relievo  him  from  the 
obligation  to  niaiiitain  her  in  a  workhouse  must  equally  relieve 
him  from  the  obligation  to  maintain  her  in  an  asyhim.  lie  is  not 
liable  under  the  poor  law  to  pay  for  her  maintenance  in  a  work- 
jioitdc  if  she  has  been  gnilty  of  adidtery.  Hex  v.  FUiilan  (1S30) 
1  Barn.  &  Ad.  227, 109  Eng.  Itepriat,  7*1,  9  L.  J.  Mag.  Cm.  33 ; 
CuUey  V.  Charmati  (1S81)  L.  R.  7  Q.  B.  Div.  89,  50  L.  ^.  Ma'r- 
C&B.  Ill,  4.T  L.  T.  K.  S.  2S,  29  Week.  Rep.  803,  4S  J.  P.  7C8. 
For  the  same  reason  ho-  is  not  liable  if  she  wrongfully  deserts  him. 
In  both  eases  she  has  di.scntitled  herself  to  the  position  ami  rights 
of  a  wife.  If  she  is  justified  in  leaving  and  refusing  to  return, 
lior  linnband  will  be  liable  to  maintain  her  even  during  ber 
id)3enee  (Thomas  v.  Ahop  (1870)  L.  R.  5  Q.  B.  151,  39  L.  J. 
Alag.'Cas.  N.  S.  43,  21  L.  T.  K.  S.  715,  18  Week.  Rep.  454,  21 
Kng.  Rul.  Cas.  343);, it  is  otherwise  if  she  is  not  so  justitied. 
(Foi-dfiam  v.  Young  (]KS8)  53  J.  P.  188;  Jolnistonv.  iSumiier 
(1858)  3  ITiirlst  &  N.  201,  27  L.  J.  Exeh.  JST.  S.  341,  4  Jnr.  X.  S. 
4fi2,  G  Week.  Rop.  574).  Jlere  it  is  admittoii  for  the  purposes  of 
the  case  that  Margaret  Jones  was  not  justified  in  leaving  her  hus- 
band. 

[383]  Giveen,  for  the  respondents.  A  husband's  common-law 
liability  to  maintain  his  wife  cannot  be  put  an  end  to  except  by 
ber  adultery.  The  ease  of  desertion  atnnds  upon  a  wboUy  different 
footing.  All  that  such  nntborities  as  Fordham  v.  I'okim;  (1888) 
ri3  .T.  P.  133,  decide,  is  that  if  a  husband  offers  to  support  his  wife 
in  his  own  bouse  she  cannot  insist  on  being  supported  elsewhere, 
find  the  guardians,  in  the  event  of  lier  becoming  chargeable  to  the 
pnion,  cannot  be  in  a  better  position.  The  desertion  by  her  of 
her  husband  does  not  put  au  end  to  bis  liability  to  maintain  her,  it 
only  suspends  it.  Ho\vever  long  she  may  remain  away  she  can 
always  go  back,  provided  she  has  not  been  guilty  of  adultery,  and 
claim  that  he  shall  maintain  her.  It  is  her  wilfully  remaining 
away  from  the  home  that  temporarily  suspends  her  right  to  main- 
tenance. Lunacy  deprives  her  of  volition,  and  as  tlie  continuance 
of  a  lunatic's  absence  from  home  cannot  be  wilful,  her  husband's 
10  B.  R.  C. 
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duty  to  maintain  will  revive  oa-her  becomiog  insaite.  In  Brad- 
shaw  V.  Beard  (18G2)  12  C.  E.  N.  S.  344,  142  Eiig.  Eeprint, 
1175,  31  1.  J.  C.  P.  N.  S.  273,  8  Jur.  N.  S.  1228,  6  L.  T.  N.  S. 
458,  where  a  wife  deserted  bei-  husband  without  excuse,  and  while 
still  abseut  from  liini  died,  it  was  held  that  ho  was  liable  to  pay  for 
the  expense  ai  lier  burial.  If  she  bad  elected  to  return  to  bim  just 
before  her  death  ho  would  clearly  have  been  bound  to  pay  for  it. 
His  liability  was  held  not  to  be  aifeetcd  by  the  fact  that  her  power 
of  election  was  tnken  away  by  death.  The  result  must  be  the 
panie  when  the  power  of  election  is  taken  away  by  insanity.  The 
husband  inuat  in  such  a  case  be  just  as  much  liable  to  support  bis 
wife's  living  body  as  to  bury  it  when  dead. 

Langman,  in  reply.  It  surely  cannot  be  that  if  a  wife  who 
deserted  lier  husbaud  becomes  chargeable  to  the  I'uion  he  cannot 
lie  called  upon  to  support  her  in  the  workhouse,  but  that  if  while 
there  she  becomes  insane  an<l  is  removed  to  an  asylum  he  can  be 
r.rdored  fo  pay  for  her  maintenance.  The  dxity  of  a  husband  to 
bury  the  <load  body  of  his  wife  who  had  deserted  him  seems  to 
stand  on  a  peculiar  footing. 

Earl  of  Reading,  Ch.  J. :  This  case  raises  an  important  nues- 
tiou  as  to  the  obligation  of  a  husband  to  maintain  his  [384]  wife 
after  she  has  left  him  if,  whilst  still  absent,  she  becomes  a  lunatic 
and  chargeable  to  the  Union.  The  facts,  so  far  as  material,  may  l>e 
quite  briefly  stated.  Margaret  Jones  more  than  twenty  years  ago 
left  her  husband  of  her  own  free  will  without  just  cause  or  excuse. 
In  1919  sho  became  a  Inuatic,  and  the  guardians  of  the  Union 
who  were  maintaining  her  in  the  asylum  obtained  an  order  from 
the  justices  that  her  husband  was  liable  to  pay  them  the  sum  of 
los.  !)rf.  a  week  as  being  the  cost  of  that  maintenanee.  The  ques^ 
tion  is  whether  as  matter  of  law  that  order  should  stand.  It  is 
erntendcd  on  behalf  of  the  Imsbnnd  that  as  soon  as  the  wife  left 
the  home  of  her  own  accord  and  without  excuse  bis  obligation  to 
maintain  her  came  to  an  end.  It  is  said  that  bis  position  was  in 
this  iTsptct  just  the  same  as  if  she  had  bec-n  guilty  of  adultery, 
and  it  U  well  settled  upon  the  aiitliorilies  that  where  a  wife  has 
committed  adultery  which  her  husband  has  not  condom?d  he  ceases 
lo  be  under  any  obligation  to  maintain  her.  Althongh  there  docfl 
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not  appear  to  be  any  authority  directl;  In  aupport  of  the  view 
taken  by  the  justices,  I  am  of  opinion  their  view  is  correct.  There 
is  no  doubt  that  at  common  law  if  a  wife  chooses  wilfully  and 
without  justification  to  live  away  from  her  husband  she  cannot, 
BO  long  as  she  continues  absent,  render  him  liable  for  necessaries 
supplied  to  her,  or  for  her  maintenance  by  the  Union,  for  the  rea- 
son that  she  has  of  her  own  free  will  deprived  herself  of  the  oppoi^ 
tuuity  which  the  husband  was  affording  hor  of  being  maintained 
in  the  home.  But  the  relief  of  the  husband  from  the  obligation  of 
maintenance  continues  only  so  long  as  she  voluntarily  remains 
absent.  Her  absence,  although  wrongful,  does  not  affect  the  re- 
lationship of  husband  and  wife.  She  is  entitled  after  however 
long  a  period  of  absence  to  return  at  any  time.  There  is  in  the 
present  case  no  sii^eation  of  the  wife  having  misconducted  herself 
in  the  sense  of  having  committed  adultery.  She  simply  left  her 
home  and  lived  apart.  Suppose  she  were  to  reoover  from  her  in- 
sanity and  elect  to  return,  it  seems  clear  that  the  husband  would  be 
l>ound  to  maintain  her.  Nothing  has  happened  to  dissolve  the 
relationship  of  husband  and  wife.  Here  the  [385]  wife  has  be- 
come a  lunatic  and  continHOs  to  be  iiisiine.  She  is  therefore  un- 
able to  exercise  any  judgment.  She  cannot  elect  to  return  home, 
and  while  in  that  condition  she  becomes  chargeable  to  the  Union. 
In  those  circumstances  who  ought  to  support  her — the  ratepayers 
or  the  husband  ?  I  think  the  answer  is  that  so  long  as  the  rciation- 
ship  of  hiishunti  and  wife  continues  it  is  the  husband.  This  ap- 
peal must  l>e  dismissed. 

Shearman,  .T, :  I  am  of  the  same  opinion.  The  case  presents 
some  little  ditticulty  and  is  bare  of  direct  authority,  but  I  think  it 
must  be  decided  upon  the  cardinal  principle  that  by  the  common 
law  of  Kngland  a  husband  is  bound  to  support  his  wife.  Marriage 
is  not  a  mere  civil  contract,  but  confers  «  status  upon  the  parties 
with  coi'vi'siiouiliug  obligations.  When  a  wife  becomes  destitute, 
and  the  guardians  undertake  her  support,  one  rosnit  of  tbe  obliga- 
tion arising  from  the  husband's  status  is  that  they  may  have  re- 
course af^aiu.<t  him.  To  the  general  principle  that  the  husband  is 
bound  to  maintain  his  wife  thert?  is  one  exception,  and  that  is 
where  tho  wife  is  guilty  of  adulter^',  in  whicb  case  the  husband  is 
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discharged  from  all  liability  thereafter  to  maintain  her  or  to  re- 
eonp  the  guardians  for  her  maintenance.  Tliat  is  definitely  estab- 
lished by  Ber  v.  FJinian  (1S30)  1  Bam.  &  Ad.  237,  109  Eng. 
Reprint,  771,  9  L.  J.  ila)».  Cas.  33,  and  Cxilley  v.  Ckarman 
(1881)  L.  R.  7  Q.  B.  Div.  SO,  50  L,  J.  Mag.  Cas.  Ill,  45  L.  T. 
N.  S.  2S,  2!)  Week.  Eep.  803,  45  J.  P. -768.  But  that  ia,  so  far 
as  I  nm  aware,  the  only  case  in  which  the  husband's  obligation  is 
poi-niartently  determined.  Where  the  wife  voluntarily  and  with- 
out just  excuse  leaves  her  husband,  so  long  as  she  of  her  own  free 
will  remains  absent  she  cannot  pledge  his  credit  for  necessaries, 
and  the  guardians  cannot  obtain  a  maintenance  order  against  him 
in  the  event  of  her  becoming  cliargeable.  Her  desertion  of  her 
husband  does  not,  like  her  adultery,  determine  hia  obligation,  it 
only  suspends  it  during  the  time  that  she  wilfully  absents  herself. 
Here,  she  might  have  returned  to  her  husband  and  called  upon 
him  to  maintain  her  at  any  time  before  she  became  insane.  Upon 
her  beconiiug  insane  her  freedom  of  will  came  to  an  end,  her  ab- 
sence from  [386]  her  home  ceased  to  be  wilful,  with  the  conse- 
quence that  her  husband's  obligation  to  maintain  her  revived.  It 
seems  to  me  that  tlie  justices  decided  this  case  rightly,  and  that 
the  appeal  must  be  dismissed. 

Sankey,  J, :  I  agree.  When  a  wife  who  has  left  her  husband 
becomes  lunatic  it  is  wrong  to  say  that  she  is  refusing  to  live  with 
her  husband,  and  it  is  open  to  the  justices  to  make  an  order  under 
§  5  of  the  Poor  Law  (Amendment)  Act  l850. 

Appeal  dismissed. 

Solicitor  for  the  appellant;  E.  A.  Howell,  for  Simnns,  Smylhe, 
&  Daniel,  Merlhyr  Tydfil. 

Solicitor  for  the  respondents :     C,  Everett,  for  Williams,  Gih- 

bins,  £  Taylor,  Newtown. 

Note. — Liability  of  husband  for  support  of  wife  who,  after  de- 
serting him,  becomes  insane. 

Generally  as  to  liability  of  husband  for  support  and  care  of  in- 
sane wife,  see  annotation  to  Martin  v.  Beuter,  4  A.L.H.  1109, 

As  to  insanity  as  affecting  divorce  for  desertion,  living  apart,  or 
nonsupport,  see  annotation  to  Wright  v.  Wright,  4  A.L.E.  1333. 
10  B.  It.  C. 
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As  to  defenses  available  to  husband  in  civil  suit  by  wife  for  sup- 
port, seeannotation  to  Bubbard  v.  Hubbard,  C  A.L.B.  6. 

For  ft  note  od  liability  of  husband  for  neoessaties  furnished  wife 
while  living  apart  from  him,  see  annotation  to  Denver  Dry  Goods  Co. 
V.  Jrsler,  L.R.A.1917A,  958. 

It  in  a  well-settled  general  rule  that  a  husband  cannot  bo  licld 
liable  for  the  iiiaintenance  of  his  wife  where  she  has  deserted  hiin 
without  just  cauBeor  excuse,  her  absence  iu  such  case  being  wilful. 
TJie  reported  ease  (JoNiis  v.  Nbwtowx,  anif,  (i23)  raises  au  interest- 
ing exception  to  this  rule.  It  was  there  decided  that,  althou}(li  the 
liability  of  a  husband  for  his  wife's  supjwrt  was  siisi>eudc(I  by  her 
desertion  without  excuse,  yet  his  liability  for  her  maintenance  was 
rcii\'ed  where  she  subsequently  became  insane,  since  she  was  then 
incapable  of  volition  and  her  continued  abppnce  was  not,  therefore, 
voluntary  or  wilful. 

There  is  little  authority  on  the  question  nnrlor  consideration. 

The  decision  in  the  reported  case  (Joxks'V,  Xkwtown)  is  in- 
directly supported  by  the. remarks  of  the  court  in  Goodale  v.  Latv- 
rence  (1883)  88  N".'y.  5I:1,  43  Am.  Rep.  sr-H,  where  in  an  action 
to  recover  from  a  hnshnnd  for  the  support,  of  his  insane  wife,  whom 
ho  had  rogletted  to  support,  and  had  permitted  to  leave  his  homo 
while  insane,  lie  was  held  liable  for  her  supimrt.  The  court  said: 
"It  is  undoubtedly  true  that  a  husband  is  ouly  hound  to  sup|K)rt  his 
wife  at  his  own  home;  and  when  he  ts  both  able  and  wiltinji  to  sup- 
port her  there  and  she  wilfully  abandon?  him,  she  does  Jiot  carry 
with  her  the  credit  of  the  husband,  nor  can  she  impose  any  liability 
upon  him.  .  .  .  But  an  insane  wife  is  incapable  of  abandoning 
her  husband.  When  a  wife  is  suffering  under  such  affliction,  it  is 
the  duty  of  the  hunband— a  duty  imposed  by  the  relation  he  bear.*  to 
her  as  well  as  by  the  plainest  dictates  of  humanity — to  protect  and 
support  her.  This  duty  the  testator  neglected.  He  permitted  his 
wife  to  wander  from  his  home  when  insane;  he  allowed  her  to  be 
adjudged  a  lunatic  by  proceedings  taken  in  a  distant  county,  and 
to  remain  in  the  custody  of  a  committee  appointed  of  li<'r  person  and 
estate  until  her  separate  e.=tate  was  exhausted,  never  himself  con- 
tributing a  penny  to  her  support:  and,  altbougli  abundantly  able 
to  support  her,  he  suffered  her  to  become  an  object  of  public  charitv 
and  to  iind  a  home  in  a  pooHiouse,  where  he  never  visited  her  and 
where  he  never  even  made. himself  known  as  her  husband." 

But  in  a  case  where  a  wife,  while  sane,  without  her  husband's 
consent,  went  to  live  with  her  children  and  continued  .so  to  live  until 
she  became  insane,  it  was  held  that  the  husband  was  not  liable  for  the 
cost  of  her  maintenance  at  the  county  asylum,  it  appearing  that  he . 
was  not  served  with  notice  of  the  proceedings  for  her  commitment, 
and  evidence  being  offered  of  his  willingness  to  support  her  in  a 
10  B.  R.  C. 
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proper  maimer.    Monroe  County  v,  Bvdlong  (1868)  51  Barb,  493. 

The  court  here  saiil :  "Proof  also  tliat  his  wife  deserted  hia  hoiisft 
without  cause  and  against  his  will,  and  that  he  was  at  all  times  able 
and  ready  and  willing  to  support  her  in  a  proper  manner,  should, 
I  think,  have  been  received.  It  seems  to  me  that  this  proof,  of  it- 
self, would  have  established  a  complete  defense  to  the  action.  A 
hiiaband  who  is- ready,  able,  and  willing  to  support  his  wife,  who 
gives  her  no  just  cause  or  oceasion  to  abandon  him  or  leave  his  bed 
and  board,  canilot  he  compelled  to  support  her  elsewhere  than  at  his 
own  house  and  home,  if  ho  has  one,  by  any  private  person,  or  by  the, 
town  or  county,  wlictlier  she  be  sane  or  insane.  Ilia  liability  for  . 
neceMaries  provided  by  other  persons  for  her  support  rests  entirely, 
upon  the  ground  of  his  neglect  or  default."  J.  T.  W. 
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[1920]   1  Ch.  466. 
Also  Reports!  in  [1020]  W.  N.  75,  30  Times  U  R.  275. 

Corporatlona  —  Dchenturea  —  Dlrcetora  di»quaHfled  by  intereet  in 
traneaclton—Pou'er  of  board  eonKtltvUng  whole  body  of  stock- 
holders  —  If atver  of  teehntrallties. 

Kottvithatanding  a  provision  of  the  ■.rtjclca  of  a  company  that  no 
director  shall  vote  as  a  director  in  respect  of  anv  matter  in  which  he 
may  be.  interested,  the  issue  of  debentuces  of  tlie  company  to  a  syndi- 
cate composed  of  the  five  directors  of  tlio  csimpany,  who  were  the  only 
ttockholders,  in  payment  for  property,  ia  valid,  although  tlic  meeting 
at  which  the  issue  was  authorized  by  tlie  unanimous  vote  of  the  parties 
was  deacril>cd  as  a  board  meeting;,  since  they  owned  all  of  the  stock, 
and  might  have  turned  the  meeting  into  a  general  one. 

(February  12,  1020.) 

[467]  Appkai,  from  a  decision  of  Astbury,  J. 

The  company  was  registered  as  a  private  companv  on  Fcbniarv 
26,  1918,  It  was  formed  with  the  object  of  acquiring  certain  as- 
Bots  from  a  syndicate  consiatinjr  of  five  persons  who,  a  few  days  bo- 
foi-c  the  company  was  formed,  had  purchased  them  for  7,000^ 
These  five  persons  were  the  only  shareholders  of  the  company,  two 
of  them  beinp;  signatories  of  the  memorandum  of  association.  On 
March  11,  1918,  a  meeting,  described  in  the  minutes  as  ^e  first 
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board  meeting,  was  held,  at  which  all  the  five  shareholders  wem 
pioseiit,  and  they  were  then  and  there  appointed  as  directors.  The 
meeting  then  resolved  that  tlie  company  should  purchase  the  assets 
of  the  syndicate  for  15,000/.,  to  be  paid  for  by  the  issue  of  deben- 
tures for  that  amount,  bearing  interest  at  12  per  cent.  The  deben- 
tiirea  were  issuetl.  and  on  March  2S,  at  a  further  meeting,  the  seal 
of  the  company  was  affixed  to  thein.  They  n-ere  afterwards  trans- 
ferred to  a  syndicate  called  the  General  Maritime  Trust,  Ld,, 
.  which  consisteil  of  four  of  the  members  of  the  company.  Art,  !> 
of  the  company's  articles  provided  that  a  director  might  contract 
\Fith,  and  be  interested  in  any  contract  or  arrangement  with  the 
company,  but  no  director  should,  as  a  dire<^tor,  vote  in  respect  of 
any  contract  or  arrangement  in  which  he  might  be  interested.  In 
ilarcli,  lOiy,  the  company  was  ordered  to  be  wound  up,  and  a 
summons  was  taken  out  by  the  liquidator  for  a  declaration  that 
the  is^ie  and  transfer  of  the  debentures  were  invalid  and  should 
■  bo  set  aside.  There  was  no  suggestion  of  aliy  iutention  on  the 
part  of  the  coriKirators  of  defrauding  subsequent  sharelioMei's  or 
creditors. 

.Vatbury,  J.,  dismissed  the  summons  on  the  ground  that,  every 
member  of  the  company  having  assented  to  the  transaction,  the 
company  was  bound  in  a  matter  intra  vires  by  the  unanimous 
agreement  of  its  members. 
The  liquidator  appealed. 

[468]  Clauson,  K.C.,  and  P.  B.  Morle,  for  the  liquidator. 
Those  who  take  advantage  of  the  statutory  power  to  form  a  private 
.  company  must  conform  to  the  rules  in  accordance  with  which  the 
business  of  such  a  body  must  be  transacted.  In  order  to  bind  tlie 
company  the  issue  of  these  debentures  must  have  been  sanctioned 
by  a  duly  constituted  general  meeting.  For  tlie  purpose  of  bind- 
ing a  company  in  its  corporate  capacity,  the  mere  individual  as- 
sent of  the  corporators  dues  not  take  the  place  of  a  resolution  prop- 
erly passed  at  a  duly  constituted  meeting.  In  re  George  'Newman 
&  Co.  [1895]  1  Ch.  674,  686,  64  L.  J.  Ch.  N.  S.  407,  12  Reports, 
228,  72  L.  T.  X.  S.  697,  43  Week.  Rep.  483,  2  Manson,  267. 

It  may  be  admitted  that  if  these  five  persons  had  chosen  to  do  so, 
they  might  have  put  themselves  in  order  by  waiving  technicalities 
10  a  w  o 
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as  to  notice  and  constituting  themselves  as  a  meeting  of  sliarehold- 
ere;  but  they  did  not  do  so^  and  the  consequence  is  that  thb  issue 
of  the  debentures,  not  having  been  sanctioned  by  a  gcnoral  meet- 
ing, is  invalid.  Whether  or  not  all  the  corporators  could  waive  nil 
questions  of  notice,  they  could  not  waive  this,  that  the  com[)any 
must  act  through  its  regular  organ, — t,  e.,  a  general  meeting.  The  ' 
sanction  of  the  individual  corporators  is  not  cnougli;  it  must  bo 
expressed  at  a  general  meeting  of  the  company.  Tlic  debentures 
were  never  validly  issued  so  as  to  bind  the  couipuny.  It  is  sub- 
mitted that  the  ease  is  covered  by  In  re  George  Nfn-man  if  ( 'o. 

Maugham,  K.C.,  and  P,  F.  Wheeler,  for  the  respondcuts. 
Assuming  all  that  has  been  urged  on  behalf  of  the  a])pel!ant  to  be 
correct,  if  is  submitted  that  the  agrement  for  the  sale  of  the  assets 
in  consideration  of  the  issue  of  the  debentures  is  not  void,  but  only 
^'oidable.  The  company  has  had  the  benefit  of  the  assets,  and  can- 
not now  dispute  the  validity  of  the  debentures.  The  question  is 
whether  the  company  or  its  contractors  have  not  so  acted  as  to  pre- 
vent the  transaction  being  avoided.  Erlanger  v,  A'ew  ^'oolfcrcrff 
Phosphate  Co.  (1878)  L.  R.  S  App.  Cas.  121.8,  39  L.  T.  X.  S. 
269,  27  Week.  Hep.  G5,  6  Eng.  Rul.  Cas.  777.  The  liquidator 
cannot  approbate  and  reprobate.  The  company  must,  be  taken  to 
have  ratifie<I  [469]  the  transaction.  The  right  to  rescission  is 
gone  as  it  was  in  Saiomon  v.  Salomon  £  Co.  [1897]  A.  C.  22,  65 
L.  J.  Ch.  N.  S.  35,  75  L.  T.  N.  S.  426,  45  Week.  Rep.  19-1,  4 
3fanson,  89.  The  technical  point  that  the  directors  could  not  vote 
is  equivalent  to  what  happened  in  Salomon's  Case  [1897]  A.  C. 
22,  65  L.  J.  Ch.  N.  S.  35,  76  L.  T.  K.  S.  426,  45  Week.  Rep.  193, 
4  Manson,  89.  The  agreement  could  be,  and,  it  is  8ubraitte4l,  was,  - 
in  effect,  ratified  by  the  whole  body  of  corporators. 

[Younger,  L.J.,  referred  to  Broderip  v.  Salomon  [1895]  2 
Ch.  323,  327.] 

If  the  secretary  had  written  info  the  minutes,  "At  thifl  point  the 
mcctiug  was  turned  into  a  m«eting  of  shareholders,"  all  would 
have  been  in  order. 

Morle,  in  reply.     The  meeting  of  itarch  11  was  throughoat 
treated  as  a  meeting  of  the  directors.    The  transaction  was  invalid 
inasmuch  as  it  was  not  carried  out  in  accordance  with  the  neces* 
sary  formalities. 
to  a.  R.  c. 
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Lord  Stemdale,  M.R.  (after  stating  the  facts) :  It  was  con- 
tended, ou  the  Diie  hand,  that  the  issue  of  the  dcbcntm-cs  was  in- 
valid for  this  reason,  that  all  tlie  directors  being  iiitorcsted  parties 
were  precluded  b_v  art.  9  from  voting,  and  that  thoiigli  five  persons 
acting  together  as  corporators  undoubtedly  could  make  the  cou- 
trutt,  they  could  only  do  so  in  a  properly  constituted  general  meet- 
ing. On  the  other  hand  it  was  argued  that  the  contrjict  could  not 
be  called  invalid  if  every  shareholder  knew  of  and  sanctioned  it; 
and,  further,  that  whatever  the  draftsman  of  the  minutes  may 
Lave  styled  the  meeting,  it  was  in  fact  a  meeting  of  all  the  corpora- 
tors, and  they  were  able,  whatever  they  might  call  tlieuiselvcs,  to 
waive  technicalities  and  meet  together  a^id  make  any  contract  they 
ohose.  As  authority  for  that  the  appellant  relied  upon  what  was 
aaid  by  Lindley,  1..J.,  in  delivering  tlic  Judgiuent  of  the  court  in 
In  re  George  Newman  &  Co.  [1895]  1  Ch.  6'+,  0S6. 

"It  may  be  true,  and  probably  is  true,  that  a  meeting,  if  held, 
would  have  done  anything  whieh  5Ir.  George  Newman  desirtd; 
but  this  is  pure  sjieeulatiou,  and  the  liquidator,  as  representing  the 
company  in  its  eorporate  capacity,  is  [470]  entitled  to  insist  upon 
an<l  to  have  the  benefit  of  the  fact  that  even  if  a  general  meeting 
could  have  sanctioned  what  was  done,  such  sanction  was  never  ob- 
tained. Individual  assents  given  separately  may  pi-eclutle  those 
who  give  them  from  complaining  of  what  they  have  sanctioned; 
but  for  the  purpose  of  binding  a  company  in  its  corporate  ca-pncity 
individual  assents  given  separately  are  not  equivalent  to  the  assent 
of  a  meeting." 

There  were,  however,  two  differences  between  that  case  and  the 
-present  one.  First,  the  transaction  there  was  ultra  vires,  aud, 
secondly,  in  that  ease  there  never  was  a  meeting  of  the  corporators. 
In  the  present  case  these  five  persons  were  all  the  eoiporatoi-s  of 
the  company,  and  they  did  all  meet,  and  did  all  agree  that  these 
debentures  should  be  issued.  Tlierefore  it  seems  that  the  case 
came  within  the  meaning  of  what  was  said  by  Lonl  Davey  in 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22,  57 :  "I  think  it  an 
inevitablo  iuference  from  the  circumstances  of  the  case  that  every 
member  of  the  company  assented  to  the  purchase,  aiul  the  com- 
pany is  lH>und  in  a  matter  intra  fires  by  the  unanimous  agreement 
of  its  mem!)ers."  It  is  true  that  a  diffeiv?nt  question  was  there 
ID  B.  R.  C. 
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under  disciiSBion,  but  I  am  of  opiuiou  that  this  case  falls  wilhin 
what  Lord  Dnvey  said.  It  was  said  here  that  the  iiiuc-ting  was  a 
directors'  iiicetiiifr,  but  it  might  well  be  considcivd  a  fririK-ral  meet- 
iag  of  the  company ;  for  ahhoiigli  it  was  inferred  to  in  tin;  miiiuti-.-i 
as  a  board  meeting,  yet  if  the  live  persons  prest^it  had  said,  "Wo 
will  now  constitute  this  a  general  meeting,"  it  wonid  have  been 
within  their  powers  to  do  so,  and  it  appears  to  mc  that  that  was  in 
fact  what  they  did.    The  appeal  must  therefore  be  dismissed. 

Warrington,  L.  J.  (after  stating  the  faets) :  .It  happened  that 
these  five  directors  were  the  only  shareholders  of  the  oonipany^ 
and  it  is  ailniitfed  that  the  five,  acting  tt^ether  as  shart^holdccs, 
could  have  issued  these  debentures.  As  directors  they  could  wA, 
but  as  shareholders  acting  tc^ther  they  could  have  ma'de  the 
agreement  in  question.  It  was  i47X]  competent  to  them  to  waive 
all  formalities  as  regards  notice  of  meetings,  etc.,  and  to  resulvc 
themselves  into  a  meeting  of  shareholders  and  unaniniously  pass 
the  resolution  in  question.  Inasmuch  as  they  could  not  iu  one 
capacity  effectually  do  what  was  required,  but  could  do  it  in  an- 
other, it  is  to  be  assumed  that  as  business  men  they  would  net  in 
the  capacity  in  which  they  had  power  to  act.  In  my  judgment 
they  must  be  held  to  have  aete^l  as  shareholders,  and  not  as  direc- 
tors, and  the  transaction  must  be  treated  as  good  as  if  every  for- 
mality had  been  carried  out.  I  agree  that  the  appeal  should  be 
dismissed. 

Younger,  L.J.!  I  am  of  the  same  opinion,  I  am  content  to 
rest  my  conclusion  upon  what  was  said  by  Lord  IJavey  in  Sdlo- 
mon's'Case  [1897]  A.  C.  22,  57,  05  L.  J.  Ch.  N.  S.  35,  75  L.  T. 
X.  S.  426,  45  Week.  Eep.  15)3,  4  Hanson,  89,  that  a  company  is 
ho\m(l  in  a  matter  which  is  intra  virea  by  the  unanimous  agree 
mcnt  of  all  the  corporators.  No  fraud  is  alleged  in  respect  of  this 
transaction,  and  it  seems  to  me  that  the  effect  of  the  resolution 
of  ifarch  1 1  was  th:it  the  com|iauy  by  the  voice  of  all  its  sharehold- 
ers became  bound  by  this  agreement,  and  I  agree  with  the  view 
that  when  nil  the  sliarehohlors  of  a  company  are  present  at  a  meet- 
ing that  becomes  a  general  met'ting  and  there  is  no  necessity  for 
any  further  formality  to  be  observed  to  make  it  so.  In  my  opin- 
io d.  R.  c. 
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ion  the  true  view  is  that  if  you  have  all  the  shareholders  present, 
then  ail  the  requireinenta  in  connection  with  a  meeting  of  the  com- 
pany are  observed,  and  every  competent  resolution  passed  for 
which  no  further  formality  ia  required  by  statute  becomes  binding 
on  the  company.  ^  Moreover,  if  this  agreement  were  e\'er  impeach- 
able it  was  only  ao  as  being  voidable,  and  the  liquidator,  therefore, 
could  only  succeed  if  he  were  in  a  position  to  return  the  assets.  I 
am,  however,  of  opinion  that  the  agreement  was  never  at  any  time 
either  void  or  voidable.  All  the  shareholders  were  bound  by  it.  I 
agree  that  the  appeal  should  be  dismissed. 

Solicitor  for  the  appellant :    F.  H.  Stollard. 
Solicitors  for  the  respondents :    Roney  &  Company. 

Note. — Corporations:  meeting  of  directors  constituting  whole 
body  of  stockholders  as  meeting  of  stockholders. 

As  to  casual  meeting  of  directors  as  a  meeting  of  the  board,  see 
aimotation  to  Barron  v.  Polier,  7  B.  11.  C.  '-iH'S. 

It  will  be  observed  that  in  the  reported  case  {lir.  Exi-hess  Enoi- 
NEBniN'O  Works,  ante,  629),  where  five  persons,  who  were  directors 
and  constituted  all  of  the  corporators  of  a  company,  voted  at  a  so- 
called  directors'  meeting  to  issue  eertaiu  debentures  in  payment  for 
property  owned  by  a  BjTidicate  consisting  of  the  same  five  persona. 
the  issuance  of  the  debentures  was  held  valid  in  accordance  with  the 
vote,  notwithstanding  a  provision  of  the  articles  that  no  director 
should,  as  a  director,  vote  in  respect  of  any  contract  in  which  he 
might  be  interested,  the  court  holding  that,  although  the  meeting  in 
question  was  called  a  directors'  meeting  the  parties  might  have 
turned  it  into  a  stockholders'  general  meeting,  at  which  it  was  sd- 
niitted  they  would  have  had  power  to  have  authorized  the  issue  of 
the  r.i'lientures. 

This  decision  finds  some  support  from  cases  involving  somewhat 
analogous  situations,  but  there  is  little  direct  authority  upon  the 
question  under  consideration. 

In  Vnion  Xal.  Bank  v.  ,SAoem<iiw  (18f)7)  68  Mo.  App.  5»2. 
where  tlu-ee  brothers  wore  the  owners  of  all  of  the  stock  of  a  cor- 
poration, and  occupied  all  of  the  offices  of  the  company,  a  sale  of  its 
entire  property  was  held  valid  upon  its  appearing  that,  before  the 
sale,  at  what  they  termed  a  directors'  meeting,  the  three  unanimously 
adopted  a  rc-^olntion  authorizing  the  president  to  make  the  sale;  the 
court  holding  that,  regardless  of  the  validity  of  their  acts  as  officers 
10  B.  n.  c. 
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or  agentB,  their  UDanimous  consent  as  stockholders  rendered  the 
tranBaction  binding. 

And  in  Pofific  State  Bank  v.  Coats  (1913)  123  C.  C.  A.  634,  203 
Fed.  618,  Ann.  Cas.  1913E,  846,  where  the  president  and  secretary 
were  the  sole  stockholders  and  trustees  of  a  corporation,  and  they 
executed  a  mortgage  of  the  company's  property  to  secure  a  loan  to 
it,  the  mortgage  was  held  not  invalid  because  the  two  did  not  con- 
vene in  a  board  meeting  and  resolve  that  they  be  authorized  to  exe- 
cute the  mortgage.  The  court  said :  "In  the  case  at  bar  we  have  the 
president  and  secretary,  who  are  not  only  the  sole  trustees  of  the 
corporation,  but  its  sole  stockholdere,  receiving  money  to  the  nse 
and  benefit  of  the  corporation,  and  executing  a  mortgage  on  the 
company's  property  to  secure  the  payment  thereof;  and  they  attach 
the  corporate  seal.  To  what  otlier  source  could  one  look  for  cor- 
porate power  to  do  the  thing  that  was  done  ?  And  then  we  have  the 
apparent  authority  and  the  ratification.  Can  it  be  that  this  in- 
titrumeut  is  void,  and  will  be  so  declared  by  a  court  of  justice,  bccaiise 
these  two  Btockholders,  officers  and  trustees,  did  not  convene  in 
board  meeting,  and  solemnly  declare  and  resolve  that  they,  as  officers, 
be  authorized  to  execute  the  instrument  given  to  secure  ^moneys 
that  such  officers  received  to  the  use  and  benefit  of  the  corporation  ? 
It  could  hardly  seem  so.  In  such  a  case  the  act  of  meeting  together 
and  authorizing  themselves  to  do  the  -thing  we  call  executing  the 
mortgage  Incomes  a  mere  formality  which  the  law  'does  well  to  dis- 
regard, and  the  mortgage  ought  not  to,  and  will  not  be,  held  to  be  a 
nullity  because  of  the  oiuisaion  of  the  formality." 

And  in  Gerard  v.  Empire  Square  Uealiy  Co.  (1921)  195  App.  Div. 
244,  187  S.  Y.  Supp.  306,  where  directors  owned  all  the  stock  of  a 
corporation,  their  action  separately,  and  not  as  a  body,  on  a  contract, 
waa  held  binding  on  the  corporation,  despite  the  rule  that  directors 
acting  separately  cannot  bind  the  corporation,  the  court  stating  that 
if  the  directors  own  all  the  stock  the  reason  for  the  rule  that  the 
directors  are  given  power  as  agents  of  the  stockholders  to  act  only 
as  a  hoard  disappears,  since  they  are  both  principals  and  agents,  and 
their  unanimous  acts  as  directors  carry  their  consent  thereto  as 
Btockholdcrs. 

Attention  may  also  be  called  to  fie  Oxled  Motor  Co.  [1921]  3  K. 
B.  38,  [1921]  W.  JS.  197,  37  Times  L.  E.  737,  where  two  persons  who 
were  the  sole  directors  and  stockholders  of  a  company  were  held  to 
have  power  to  waive  the  formalities  of  the  Companies  Act,  requiring 
notice  to  shareholders  of  intention  to  propose  an  extraordinary  reso- 
lution, and  a  resolution,  signed  by  the  two  shareholders,  that  it  had 
been  proved  to  their  satisfaction  that  the  company  could  not  con- 
tinue its  business,  waa  held  valid  and  not  open  to  impeachment  by 
10  B.  it.  G. 
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cieditors.  The  court  Iiere  re'.ieii  ujioii  the  decision  in  the  reported 
latw  (Uk  Ej:Piiii:ss  E.vginekring  Works,  ante,  023), 

In  Re  George  Newman  £  Co.  [18!)5]  1  Ch.  674,  .64  L.  J.  Ch. 
X.  S.  407',  ii  Itoports,  tiS,  J2  L.  T.  S.  S.  «!)7,  «  Woek.  Rep.  483, 
2  Jlanson,  267,  it  was  lieh!  tliat  even  if  shareholders  of  a  coinpany 
rauld  in  a  general  meeting  have  sanctioned  making  certain  presents 
to  a  director  who  owncil  practically  ail  of  the  etock,  such  rifrht  wan 
not  given  by  a  resolution  of  the  directors,  although  it  was  njtproved 
by  all  of  the  stockholders. 

The  court  in  this  ease  reasoned  that  although,  if  a  stockholders' 
meeting  had  been  held,  it  would  probably  have  done  what  the 
one  owning  most  of  the  stock  desired,  that  this  was  pure  speculation, 
"and  tliat  the  liquidator,  representing  the  company  in  its  corporate 
capacity,  was  entitled  to  insist  upon  and  have  the  benefit  of  the  fact 
that  eien  if  the  shareholders  in  a  general  meeting  could  have 
sanctioned  what  was  done  they  never  did  so,  stating  that  their  in- 
dividual aesents  given  separately  were  not  equivalent  to  the  asjient 
of  the  meeiing,  so  far  as  tlie  company  was  concerned.  In  this  case 
there  were  some  shareholders  who  were  not  directors,  which  dis- 
tinguishes it  from  the  reported  case  (Re  Expiiesr  Es'<ii\'KF.sisn 
WoiiKs),  where  those  constituting  the  board  of  directors  were  also 
the  sole  shareholders.  J.  T.  W. 
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DAVEY  V.  CIIKISTOFF. 

36  Ont.  L.  Rep.  123,  28  D.  L.  B.  447. 

Landlord    and   tenant  —  Covftianl    for    quiet    eiij"tfiie>>t  —  Delect    in 
hcQtina  appUancef. 

A  defect  in  tlie  heatinfr  appliancpa  of  tlie  premises  d^mi^ed,  by  reaeon 
of  whicli  tlie  leasee  is  unable  to  heat  them  adeiiiiately,  is  not  a  brooch  of 
a  covenant  for  quiet  enjoyment. 

—  Implietl  tvarrantfi  of  fllneita. 

In  the  CAne  of  a  demiae  of  real  property  only,  a  eonclitiim  or  war- 
ranty that  it  IB  fit  for  the  purpone  for  wliich  it  is  intended  to  be  iiscd 
will  not  he  implied. 

*~LeaiK  of  theater  — Imptied  warranty  of  tideituacy  of  heating  ap- 
paratus. 

A  letting  of  promiMs  equipped  a»  a  moving  picture  theater  carries 
with  it  an  implied  vrarranty  that  they  are  fit  for  immediate  occupation 
and  UM  aa  a  theater,  which  is  broken  where  the  heating  apparatus 
proves  inadequate  to  heat  the  theater  dnring  tho  winter  nionths. 


(February  21,  1910.) 
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Appeal  by  tlie  defendauls  from  the  judgment  of  Masten,  J.,  35 
Oct.  L.  liep.  1()2 ;  and  cross  appeal  by  the  plaintiff  as  to  the  dam- 
ages awarded  to  bini,  which,  he  contended,  abould  be  increased  by 
$200. 

The  appeal  was  heard  by  iteredith,  C.J.O.,  Qarrow,  Maclaren, 
Magee,  and  Ilodgins,  JJ.A. 

W,  A,  Hendersorirfor  the  appellants, 

J.  W.  Payne,  for  the  plaintiff  responiTent. 

The  argimients  of  counael  are  sufficiently  stated  in  the  judg- 
ment. Coiiiiaol  referred  to  some  of  the  oases  cited  in  the  judg- 
ment, and  also  to  Xaumherg  v.  Young  (1882)  44  N.  J.  L.  331, 
43  Am.  Rep.  3S0;  ilclniut^i  v.  ^^"thon  (1913)  23  Manitoba  L.  R. 
653,  26  West.  L.  R.  91,  14  D.  L.  R  671;  Miles  v.  Comlalilc 
(1914)  6  Ont.  Week.  X.  362. 

The  judgment  of  the  court  was  delivorrd  by  Meredith,  C.  J.O. : 
This  is  an  appeal  by  the  defendants  from  the  judgment  of  ilasten, 
J.,  dated  the  17th  December,  1915,  pronounced  after  the  trial  be- 
fore bim  sitting  without  a  jury ;  and  there  is  a  cross  appeal  by  the 
plaintiff  as  to  tbc  damages  which  were  awarded  to  him,  which,  be 
contends,  should  have  been  greater  by  $200  than  the  amount  which 
he  was  held  to  be  entitled  to  recover. 

The  facts  as  to  the  main  question  are  not  seriously  in  dispute, 
and  arc  simple: — 

[124]  The  appellants  were  tenants  of  a  moving  picture  theater 
known  as  "The  Temple,"  1032  Queen  street  west,  in  the  city  of 
Toronto,  which  occupied  the  ground  floor  of  a  building  owned 
by  a  man  named  Vogan,  and  one  of  the  terms  of  the  tenancy  was 
that  the  appellants  were  to  heat  the  upper  part  of  the  building. 
The  hnikling  was  heated  by  means  of  a  furnace  or  boiler  which 
was  situate  in  that  part  of  the  building  of  which  tbe  appellants 
became  tenants.  The  appellants  carried  on  the  moving  ]>ict»re 
business  for  about  eleven  months,  when  they  sublet  the  theater  to 
tbo  respondent.  The  lease  to  the  respondent  is  dated  the  8th 
October,  1914,  and  is  for  two  years  from  the  12th  day  of  that 
month,  and  one  of  its  terms  is  tliat  he  was  to  f'keep  the  building 
other  flats  heated  at  his  own  expense." 
10  B.  R.  C. 
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Tipfore  deeidiug  to  take  the  lease  on  the  terma  offered  by  the 
appellants,  the  respondent  visited  tho  theater  on  several  occa- 
sions and  satisfied  himself  that  tho  business  which  was  being  done 
thero  warranted  him  in  accepting  tlie  offer,  and  he  told  Begoin 
Christoff,  one  of  the  appellants,  that  he  wonld  accept  it. 

Nothing  was  said  as  to  tho  heating  of  the  building  until  the 
parties  met  to  have  the  lease  prepared  and  executed.  In  discuss- 
ing the  terras,  Begoin  Christoff  told  the  respondent  that  he  must 
agree  to  heat  the  \ipper  part  of  the  building.  The  respondent 
demurred  to  this,  and  asked  how  much  coal  it  would  take  to  heat 
the  place,  and  the  reply  was  cither  that  3  tons  a  month  woidd  be 
sufficient  for  that  purpose  or  that  the  quantity  the  appellants  had 
used  was  3  tons  a  month.  The  respondent  t<njk  possession  on  the 
12th  October,  and  was  satisfied  with  the  hiit^iness  until  the  cold 
weather  came  on,  when  it  was  found  that  the  heatUig  appliances 
weie  quite  inadequate,  not  only  to  supply  heat  to  the  upper  flats, 
but  insufficient  to  heat  the  part  of  the  building  rented  by  the 
respondent.  The  result  of  this  was  that  tho  attendance  at  the 
theater  fell  off.  Complaints  as  to  the  heating  were  made  to  the 
appellants,  but  they  refused  to  do  anything  to  rcinetly  the  de- 
fects in  the  heating  appliances.  The  head  landlord,  Vogau,  how- 
ever, put  in  a  new  boiler;  but  this  did  not  remeily  the  difReulty. 
Tho  flue  was  too  small  and  there  was  not  suftictent  draft.  Xo 
effort  was  made  by  the  appellants  to  remedy  this  defect,  and  on 
the  8th  January,  1915,  tlio  respondent  left  the  premises,  and  tho 
leas«*  was  Buhsequently  surrendered. 

[125]  The  action  is  brought  to  recover  damages  for  the  loss 
occasioned  to  the  res]x>ndent  owing  to  the  insufficiency  of  the  ap- 
pliances for  heating  the  premises,  and  in  the  statement  of  claim  ■ 
this  was  alleged  to  have  been  a  breach  of  the  apiiellants'  covenant 
for  quiet  enjoyment.  The  appellants  counterclaim  for  damages 
for  "breach  of  covenant  to  pay  rental  and  carry  on  the  business" 
and  for  the  responilcnt's  refusal  to  transfer  the  liw-nse  for  the 
theater  to  the  appellants. 

The  claim  that  the  defect  in  the  heating  appliances  and  the 
conse(]uenccs  of  it  constituted  a  breach  of  the  covenant  for  quiet 
enjoyment  was  manifestly  nnteuahle,  and  the  learned  trial  judge 
so  held,  but  he  also  held  that  there  was  an  implied  warranty  that 
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the  heating  appliances  were  adequate  for  heating  demised  prem- 
ises, and  that  (here  had  been  a  breach  of  that  warranty,  and  he 
awarded  damages  to  the  rcppondent  in  respect  of  it. 

The  leanied  judge  also  awarded  damages  to  the  appellants  on 
their  cotnitcrclaim  for  the  refusal  to  transfer  the  license,  set  off 
thee©  damages  against  the  damages  awarded  to  the  respondent, 
and  gave  judgment  against  the  appellants  for  $:JriO,  with  costs. 

The  qwostion  as  to  the  implication  in  such  case  as  this  of  a 
warranty  that  the  demised  premises  are  fit  for  the  purpose  for 
which  they  are  intended  to  \>v  used  ia  an  important  one,  and  I 
have  he«i  nnalile  to  discover  any  direct  authority  in  favor  of 
implying  snch  a  warranty. 

It  is  abundantly  clear,  I  think,  that  snch  a  warranty  is  not  to 
ho  implied  in  the  case  of  a  demise  of  realty  only. 

In  Smith  V.  Marrahh  (1843)  11  Mees.  &  W.  5,  ir)2  Eng.  Re- 
print, 69.'!,  which  was  the  case  of  letting  a  furnished  house. 
Baron  Parke,  after  stating  that  the  case  inxolved  "the  question 
whether,  in  point  of  law,  a  person  who  lets  a  house  must  be  taken 
to  let  it  under  the  implied  condition  that  it  is  in  a  state  fit  for  de- 
cent and  comfortable  hahitation,  and  whether  he  {sic)  is  at 
liberty  to  throw  it  up,  when  he  makes  the  discovery  that  it  is 
not  so,"  and  referring  to  two  earlier  cases  {Edwards  v.  Ether- 
irtfjton  (1S25)  Ryan  &  Jf.  268,  7  Dowl.  &  R,  117,  and  Collins  v. 
Barrow  (1831)  1  Mood\-  &.  R.  112),  said:  "These  authorities 
appear  to  me  fully  to  warrant  the  position  that  if  the  demised 
premises  are  incumbered  with  a  nuisance  of  so  serious  a  nature 
that  no  person  can  reasonably  be  expected  to-live  in  them,  the 
tenant  ia  at  liberty  to  throw  them  up." 

[126]  In  SuHon  v.  Temple  (1843)  12  Mees.  &  W.  52,  l.'ig 
Eng.  Reprint,  1108,  13  L.  J,  Esch,  N,  S.  17,  which  was  the 
ease  of  a  demise  of  the  eutage  of  24  acres  of  land,  it  was  held  that 
on  a  ilemise  of  land  or  the  vesture  of  land  (as  the  eatage  of  a 
field)  for  a  specific  term  at  a  certain  rent,  there  is  no  implied 
obligation  on  the  part  of  the  lessor  that  it  shall  be  fit  for  the 
purpose  for  which  it  is  taken. 

In  Uart  V.  Windsor  (1S43)  12  Mccs.  &  W.  68,  152  Eng.  Re- 
print, 1114,  13  L.  J.  Exch.  N.  S.  129,  8  Jar,  150,  9  Eng.  Rul. 
Cas.  438,  which  was  the  case  of  an  agreement  to  let  a  house  and 
10  B.  n.  c. 


,dbyCoogle 


mo  I  O^'TAJtlO  Al'PEUUArK  DIVISION. 

garden  grouod,  with  the  use  of  tbe  fixtures  tlierem,  for  the  term 
of  three  years,  the  defendant  pleaded  that  the  house  was  demiaed 
to  him  for  the  purpose  of  his  inhabiting  it;  that  before  and  at 
the  time  of  the  agreement  and  when  he  entered,  and  from  thenec 
until  and  at  the  time  of  his  quitting  and  abandoning  the  po33e8- 
sion  of  it,  the  house  ^va3  not  in  a  fit  state  or  condition  for  habita- 
tion, but  in  tiiat  state  that  the  defendant  could  not  reasonably 
inhabit  or  dwell  therein  or  have  any  beneficial  occupation  of  it, 
by  reason  of  its  being  greatly  infested  with  hugs,  and  not  by  rea- 
son o£  any  act  or  default  of  the  defendant ;  that  before  the  rent 
or  any  part  of  it  became  due  he  quitted  the  possession,  and  gave 
notice  thereof  to  the  plaintiff,  and  ceased  all  further  occupation 
of  the  same,  and  derived  no  benefit  therefrom;  and  that,  from 
tbe  comriiencemcut  of  the  term  until  his  so  quitting,  he  had  had 
no  beneficial  occupation  of  the  same.  The  jury  having  found  for 
the  defendant  on  this  issue,  it  was  held,  on  motion  for  judg- 
ment non  obstante  reredido,  that  the  plea  was  no  answer  to  the 
action,  inuRniuoli  as  the  law  implied  no  contract  on  the  part  of 
the  lessor  tliat  the  house  was  at  the  time  of  the  demise,  or  should 
be  at  the  cominencoment  of  the  term,  in  a  reasonably  fit  state  and 
condition  for  occupation;  secondly,  that  the  demise  being  of 
u  house  and  garden  ground,  in  order  to  make  the  plea  good,  it 
must  bo  held  that,  if  a  house  bo  taken  for  habitation,  and  land 
for  occupation,-  by  the  same  tease,  there  la  such  an  implied  con- 
tract for  the  fitness  of  the  house  for  tbe  habitation  as  that  its 
breach  wuuld  authorize  the  tenant  to  give  up  hothj  thirdly,  that 
there  is  im  inipliul  warranty  on  a  lease  of  a  house,  or  of  land, 
that  it  is  or  .■shall  !«•  reasonably  fit  for  habitation,  occupation,  or 
cultivation;  and  that  there  is  no  contract,  still  less  a  condition, 
implied  by  law  on  the  demise  of  real  pr«j>crty  only,  that  it  Is  fit 
for  the  purprse  for  which  it  is  let.  The  dciuudiuit  In  support  of 
liis  plea  relied  chiefly  uiwn  SnilOi  v.  Marruhle,  and  in  dclivcrlup 
judgment,  l>anm  [127]  I'arke  siiid  that  his  judgment  in  that 
case  eertiiinly  proceeded  upim  the  iiuthority  of  the  two  earlier 
cases  I  have  nieutioneil,  but  that  from  the  full  disttiission  that 
they  had  uudergone  in  arsiunent,  and  in  artruiuent  in  the  theu 
recent  case  of  iitUfon  v.  Temple  (supra),  be  felt  satisfied  they 
could  not  Iw  su|»portctl,  if  tlic  reports  of.tlieni  were  correct,  and 
10  B.  B.  C. 
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that  all  the  members  of  the  court  (concurred  in  tlie  opinion  tliat 
they  were  not  law. 

In  Chappell  v.  Greyory  (1804)  :(+  Iteav.  250-253,  55  En;r. 
lleprint,  ti.tl,  the  Master  of  the  liolls  (Sir  John  Eomilly)  said: 
"A  promise-by  the  lessor  to  put  the  hmiae  into  a  complete  state 
of  repair  befi>rc  the  lease  is  cxeciiteii,  and  upon  the  faith  o£ 
whioli  the  lease  is  taken,  is  a  distinct  engagement  which  mu.it  be 
fulfilled  by  him.  But,  in  the  absence  of  such  a  promise,  a  man 
who  takes  a  house  from  a  lessor  takes  it  as  it  stands;  it  is  his 
business  to  make -stipulation  beforehand,  and  if  he  does  not,  ho 
4'aunot  say  to  the  lessor,  'This  house  is  not  in  a  proper  condition, 
and  you  or  your  builder  must  put  it  into  a  condition  which 
makes  it  fit  for  my  living  in.'  Accordingly,  in  the  present  case, 
unless  the  preliminary  promi.ie  by  Mr.  Chappell  is  established 
liv  Mr.  Gregory,  lie  must  fail;  fur  not  only  is  there  no  implied 
warranty  in  the  letting  of  a  honsc,  but  in  this  instance,  the  do- 
f(udant  had  himself  previously  inspwted  the  house,  and  knew, 
or  had  the  opportunities  of  knowing,  ^v'hat  the  condition  of  it 
was." 

In  SearU  v.  LacericU  (1S74)  L.  R.  9  Q.  B.  122,  131,  43  L.  J. 
Q.  B.  ^\  S.  43,  30  1.  T.  X.  S.  89,  22  Week.  Eep.  367,  Black- 
hnm,  J.,  said:  "And  we  know  that  in  the  ordinary  case  of  lessor 
and  lessee  there  is  no  implied  covonunt  on  the  part  o£  the  land- 
lord to  his  tenant  that  the  building  sliall  be  fit  for  the  purpose  for 
whieh  it  is  let.    Sec//ariv.  Windsor"  (supra). 

The  same  judge,  then  Lord  Blackburn,  said,  in  Westropp  v. 
litliyoli  (1884)  L.  R.  9  App.  Caa.  8ir>,  82G:  "In  the  civil  law 
and  French  law  founded  on  it  a  lease  of  land  was  but  one  in- 
stance of  the  locaiie  rei,  and  accoidiug  to  that  foreign  law  a  con- 
tract on  the  part  of  the  latter  is  implied  that  the  thing,  whether 
land  or  chattel,  should  bo  reasonably  fit  for  the  purpose  for 
which  it  was  let  There  have  been  several  cases  in  which  the 
qnestiou  bus  been  discussed  whether  snch  a  contract  on  the  part 
of  the  letter  was  implied  in  Plnglish  law.  These  eases,  or  moar. 
of  them,  will  be  found  collected  in  Sir  E.  V,  Williams's  Notes  to 
Kaimders,  vol.  2,  838.  The  decision  in  Had  v.  Windsor  was 
that  there  was  no  such  contract  on  the  part  of  [188]  the  lessor 
of  real  property  implied  by  Knplisb  law.  Xow,  in  every  case  in 
10  B.  K.  C.        '  41 
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which  that  question  whs  raised,  it  must  have  been  tirst  decided 
that  the  property  was  let  for  a  particular  purpose." 

Jii  ll'iVfiOTi  V.  Fiwh  Ifullim  (1S77)  L.  R.  -1  Exeh.  Div.  33fi, 
.'■42,  which  was  the  ease  of  a  fiiruished  house,  Kelly,  C.B.,  re- 
ferring to  the  cases  cited  hy  the  plaintilf's  counsel,  said  that  all 
of  tlieni  were  "cases  of  iif^reemeots  for  the  letting  and  hiring  of 
leiil  property,"  and  tliat  "the  ciPcninstaucea  in  which  furnislicil 
lio(i8f8  are,  and  those  in  which  real  projierty  is,  demised,  ditTer 
very  git-atly;"  and  Pollock,  J{.,  at  p.  34a,  expressed  the  opinion 
that,  "i£  this  were  the  case  of  an  agreement  for  the  letting  of  real 
property,  the  well-established  rules  of  law  would  apply,  and  they 
would  force  ns  to  liold  that  the  tenant  could  not  succeed  in  this 
'■ase;''  anil  on  p.  344  ho  siiid:  "The  eases  which  refer  to  real 
prop(  rty  do  not  gcjveru  this  contract." 

Jn  Manchester  Bimdfd  Warehouse  Co.  v.  Carr  (1880)  L.  II. 
r>  C.  P.  Uiv,  507,  510,  511,  which  was  the  case  of  a  lease  of 
iloun  in  a  wareJiouse,  Tjird  Coleridge,  Ch.J.,  delivering  the 
judtjnieut  of  the  court,  said:  "We  are  of  opinion  that  tlio  plaiu- 
liti's  are  not  liahlo  to  damages  by  reason  of  any  implied  covenant 
or  warranty  by  thein  that  the  bnilding  was  lit  for  the  purpose 
for  which  it  was  to  be  used.  Ko  authority  has  been  found  which 
dtcidos  that  there  is  any  such  warranty;  what  authority  there  is 
on  the  point  is  against  its  existence  (Hart  v.  Windsor;  Siiiton 
V,  Temple) ;  and  we  ai-e  of  opinion  that  no  such  warranty  can 
li<^  inip]ie<l.  There  are,  it  ia  true,  some  eases  relating  to  fur- 
nitilied  apartments  and  houses  which  tend  to  show  that  a  person 
who  lets  them  impliedly  wari'auts  that  they  are  tit  for  residential 
jiurpoaes  {Smith  v.  Marrable  and  M'ilson  v.  Finch  Hatton) ; 
hut  we  are  not  prepared  to  extend  these  decisions  to  ordinary 
Ii'ases  of  lands,  houses,  or  warehouses,  as  we  must  if  we  are. to 
hold  the  plaintiffs  liable  for  the  fall  of  this  warehouse  by  reason 
of  any  implied  covenant  or  warranty." 

This  rule  was  also  i-ecognized  and  actetl  upon,  and  Sutton  v. 
Temple  and  Hart  v.  Windsor  were  followed,  in  Murraij  v.  Mace 
(1S74J  Ir.  Itep.  8  C.  L.  396,  and  in  the  leading  textbooks  on 
the  subject  of  landlord  and  tenant;  and  in  Halsburj-'s  Laws  of 
England  the  rule  is  stated  to  be  as  laid  down  in  those  two  cases. 
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In  the  United  States,  also,  the  rule  is  recognized  and  acted  tipon. 
Cyc.  vol.  24,  pp.  1048,  1049. 

[129]  The  only  case  in  which  any  doubt  may  be  thought  to 
have  been  suggested  as  to  the  appliention  of  the  rule  to  the  letting 
of  an  unfurnished  house  which,  to  the  knowledge  of  the  lessor,  is 
taken  for  immediate  habitation,  is  Bunn  v.  Harrison  (1880)  H 
Times  L.  R.  146.  That  was  the  case  of  an  agreement  f<)r  the 
lease  of  an  unfurnished  house,  and  it  had  been  foimd  by  the  frial 
judge  that  the  defendant  had  been  induced  to  become  tenant  of 
the  house  on  tho  faith  of  a  representation  and  warranty  that  ft 
was  in  a  sanitary  condition,  and  that  the  drainage,  water  supply, 
and  ventilation  were  all  perfect ;  that  the  house  was  at  the  fiiue 
of  the  letting  in  an  insanitary  condition,  and  that  tlie  defendant 
had  left  within  a  reasonable  time;  and  the  plaintiff's  action, 
which  was  brought  to  recover  a  quarter's  rent,  was  dismissed,  anil 
judgment  was  given  for  the  defendant  on  her  coimterclaini  for 
breach  of  the  warranty.  The  plaintiil  appealed,  and  upon  tho 
appeal  the  defendant's  counsel  relied  upon  the  express  wari-anty, 
and  also  contended  that,  as  the  house  was  for  immediate  habita- 
tion, there  was  an  implied  warranty  that  it  was  fit  for  habita- 
tion. The  appeal  was  dismissed  upon  the  ground  that  the  war- 
ranty that  was  found  to  have  been  given  was  "not  only  .  .  . 
a  warranty,  ordinarily  so  called,  but  also  a  warranty  which  went 
to  the  whole  root  and  condition  of  the  contract;"  that  it  was  a 
condition ;  that  there  were,  therefore,  a  condition  and  a  warranty ; 
that  the  condition  upon  which  tlie  defendant  was  to  take  *lie 
house  was  broken,  and  she  was  not  boimd  to  ]iay  the  rent,  "as  she 
did  not  take  to  the  house,  but  left  within  a  reasonable  time ;"  and 
that  there  was  a  breacli  of  the  warranty  upon  which  she  could 
recover  damages.  As  to  the  question  of  an  implied  warranty,  the 
Master  of  the  Rolls  reserved  his  opinion  until  the  case  arose. 
Lindley,  I..J.,  said  that  "it  was  not  necessary  to  decide  whether 
or  not  the  doctrine  of  Smith  v.  Mari-ahle  and  Wilson  v.  Finrh 
JIatton  applied,  where  it  was  understooil  by  both  parties  that  tho 
unfurnished  house  was  for  immediate  habitation;"  and  Lopes, 
L,J.,  said  that  "it  was  not  necessary  to  express  any  opinion  as  to 
implied  warranty  in  the  case  of  unfurnished  as  distinct  from 
furnished  houses." 
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NotwitlistantUiig  what  was  said  in  tliis  i-ast-,  in  my  opinion 
Sutton  V.  Temple  and  Hart  v.  M'indsor  onglit  to  be  followed, 
and,  if  followed,  there  is  nothing  to  exoludo  from  the  application 
of  tlie  niJe  there  laid  down  the  case  of  an  nnfnrniahed  lioiwe  let 
for  immodiate  [130J  habitation;  and  it  follows  from  the  nde 
limt  the  doctrine  of  sneh  eases  as  llavilyn  <C  (.'o.  v.  Wood  <(■  Co. 
[1891]  2  Q.  B.  488,  CO  L.  J.  Q.  B.  N.  S.  7:J4,  tir>  L.  T.  N.  S. 
2Slj,  40  Week.  Itcp.  24,  doca  not  apply. 

An  exception  lias  been  made  to  the  rule  in  the  ease  of  fur- 
n^hed  houses  or  apartments  let  for  imrneiliat^-  and  temporary  oc- 
enpation,  but  it  is  difiienlt  to  understand  the  exact  ground  upon 
which  tlic  exception  ia  baaed.  It  was  first  applied  in  Smith  \. 
Mari-ahle  (supra).  The  letting  in  that  ease  was  of  a  furnished 
liouse  for  five  or  six  weeks  at  the  option  of  the  tenant,  and  was 
for  immediate  occupation  by  him.  The  tenant,  who  at  once  en- 
tered into  possession,  finding  that  the  honae  was  infested  with 
bugs,  left  it  and  sent  the  key  witli  a  week's  rent  to  the  landlord. 
The  landlord  sued  fur  use  and  iK-enpation,  claiming  to  recover  a 
balance  of  five  weeka'  rent,  and  the  defense  was  that  tliere  was 
an  implied  condition  or  warranty  that  there  waa  nothing  alutut 
the  house  so  noxious  as  to  render  it  uninbabi table,  and  the  l.ovd 
Chief  Baron,  lieff.re  whom  the  action  was  tried,  so  directed  the 
jury.  A  motion  for  a  ncw^  trial  on  tlie  gronnd  of  misdirection 
waa  made  by  the  plaintiff,  hut  a  rule  was  refused. 

As  I  have  ali-eady  said,  Barou  Parke  based  his  judgment  on 
the  earlier  cases  I  have  mentioned,  and  would  have  decided  in 
favor  of  tlie  defendant  even  if  the  bouae  had  not  Ikcu  a  fur- 
nisho<l  house;  but  Jjord  Abinger,  C.IJ.,  apparently  confined  his 
decision  to  the  case  of  a  fiiruished  house,  and  sai<l:  "A  man 
who  lets  a  rcady-fnmished  house  surely  does  ao  under  the  im- 
plied condition  or  obligation — call  it  which  you  will — (hat  the 
house  is  in  a  fit  state  to  lie  inhabited.  Suppose,  instead  of  the 
particular  nuisance  which  existed  in  this  case,  the  tenant  dis- 
eo\-ercd  the  fact— unknown  perliaiw  to  the  landlord — that  lodg- 
ers had  previously  quitted  the  house  in  consequence  of  liaviiig 
ascevto  i  n«l  that  a  person  had  recently  died  in  it  of  plague  or 
scarlet  fever;  wotild  not  the  Jaw  imply  that  he  ought  not  to  be 
compelled  to  stay  in  it?    I  entertain  no  douht  whatever  on  the 
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subject,  ami  think  the  ilefendant  was  fully  justified  in  leaviug 
these  premises  as  he  did ;  indeed,  I  only  wonder  that  lie  remained 
so  long,  and  gave  the  landlord  ao  much  opportunity  of  remedying 
the  evil," 

In  Sutton-  V.  Tein}Ae  {suj/ra),  it  was  songht  to  apply  the  deci- 
sion in  Smith  v.  ifarrable,  but  Tx>nl  Abin{j,er  (p.  CO)  distin- 
guished it  on  the  ground  that  the  contract  in  that  case  was  a  con- 
tract of  a  [131]  mixed  nature, — for  the  letting  of  a  house  and 
furniture  at  Brighton, — and  said  that  everyone  knew  that  the 
furniture,  upon  such  occasions,  forms  the  greater  part  of  the 
value  which  the  party  renting  gives  for  the  house  and  its  con- 
tents. "In  such  a  case,"  said  he,  "the  contract  is  for  a  house  and 
furniture  fit  for  immediate  occupation ;  and  can  there  be  any 
doubt  that,  if  a  party  lets  a  house,  and  the^oods  and  chattels  or 
the  furniture  it  contains,  to  another,  that  must  be  such  furni- 
ture as  is  fit  for  the  use  of  the  party  who  is  to  occupy  the  house  ?" 
-\nd,  after  refening  to  some  cases  by  way  of  illustration,  he 
added  (p.  61) :  "On  the  same  principle,  if  a  party  contract  for 
the  lease  of  a  house  ready  furaished,  it  is  to  be  furnished  in  a 
proper  manner,  and  so  as  to  be  fit  for  immeiliate  occupation. 
Supposing  it  turn  out  that  there  is  not  a  bed  in  the  house,  sure- 
ly the  i)arty  is  not  bound  to  occupy  it  or  to  continue  in  it.  So 
also  in  the  case  of  a  house  infested  with  vermin;  jf  bugs  be 
fiund  in  the  bed,  even  after  entering  into  possession  of  a  house, 
Ihe  lodger  or  occupier  is  not  bonnd  to  stay  in  it.  .  .  .  Where 
the  paKy  has  had  an  opportunity  of  personally  inspecting  a 
ready-furnished  house  by  himself  or  his  agent  l>efore  entering  on 
the  occupation  of  it,  perhaps  the  objection  wotihl  not  arise;  but 
if  a  person  take  a  ready-furnished  house  upon  the  faith  of  its 
being  suitably  furnished,  surely  the  owner  is  under  an  obligation 
to  let  it  in  a  habitable  state.  Common  sense  and  common  justice 
concur  iu  that  eonclusinn.  On  this  ground,  I  put  the  case  of 
Smith  V.  Manahh  out  of  the  ([uestion  in  the  present  case,  from 
which  it  is  materially  distinguishable." 

Baron  Parke  said  (p.  05)  that  SinUh  v.  Marrabie  was  dis- 
tinguishable on  the  ground  upon  which  the  Txird  Chief  Baron  had 
put  it, — "that  there  the  contract  was  of  a  mixed  nature,  being  a 
I>argain  for  a  house  and  furniture,  which  viras  necessarily  to  be 
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such  as  was  fit  for  the  puri>oae  for  whicL  it  was  to  be  used.  It 
resembles  the  case  of  a  roady-fumiahed  room  at  an  hotel,  which 
is  hired  on  the  iindcrstanding  that  it  stiall  be  reasonably  fit  for 
immediate  habitation.  In  such  case  the  bargain  is  not  so  much 
for  the  house  as  the  furniture,  and  it  is  well  understood  that  the 
house  is  to  be  supplied  with  fit  and  proper  furniture,  and  that,  if 
it  be  deft'ctive,  the  landlord  is  bound  to  replace  it." 

Gurncy,  B.  (pp.  65,  CO),  coucurred  with  some  difficulty,  be- 
cause he  thought  it  not  easy  to  distinguisli  the  case  from  Smith 
[132]  V.  Marrable;  but  ho  said  that,  as  it  related  to  land,  and 
not  also  to  goods  and  chattels,  it  might  admit  of  some  distinction. 

Eolfe,  B.  (67),  thought  it  very  probable  that  the  two  cases 
might  be  distinguished,  on  the  ground  pointed  out  by  the  Chief 
Baron  and  Baron  P#ke,  but  that  if  they  were  not  he  would  pre- 
fer at  onco  to  overrule  Smith  v.  Marmhle,  rather  than  to  follow 
it  in  tlte  case  he  was  dealing  with. 

In  Hart  v.  Wivdsor  (mqira),  Smiih  v.  Marrable  was  again  re- 
lied on,  and  was  again  distinguished  on  the  gi'ound  on  which  it 
was  put  by  I^rd  -Vblnger,  "both  on  the  argument  of  the  case 
itself,  but  more  fully  in  that  of  Sutton  v.  Temple-;  for  it  was  the 
case  of  8  demise  of  a  ready-furnished  house  for  a  temporary  resi- 
dence at  a  watenng  place.  It  was  not  a  lease  of  real  estate 
mci'cly"  (p.  87), 

In  Wilson  v.  Finch  Ifaflon  (sitprti),  the  exception  was  carried 
a  step  farther.  There  the  defect  was  in  the  drainage  of  a  fur- 
nished house  let  for  a  temporary  period  and  for  immediate  occu- 
pation, and  it  was  held  that  there  is  in  an  agreement  to  let 
a  fnrnished  house  nn  implied  condition  that  the  lionse  shall  be  fit 
for  oocu),ation  at  the  time  at  which  the  tenancy  is  to  begin,  and 
that  if  the  ctmdition  is  not  fulfilled  the  lessee  is  entitled  therc- 
uijen  to  iTsciud.  The  Lord  Chief  Bartin  came  to  that  conclusion 
biith  on  the  authority  of  Sinilli  v.  Mfirrnhle  and  "on  the  general 
priueipk's  of  law."' 

Poll<M-k,  B.,  distinguished  the  ease  from  one  in  which  the  .sub- 
ject of  the  demise  was  real  property,  and  said  that  "although  in 
the  case  of  a  furnished  house  many  of  the  incidents  which  attach 
to  a  demise  of  realty  may  be  applicable,  inasmuch  as  the  rent  docs, 
in  a  souse,  issue  out  of  the  realty,  still  the  rent  paid  for  the  fur- 
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Dished  houso  such  as  this  is  uot  merely  rent  for  the  use  of  the 
realty,  but  a  sum  paid  for  the  accommodatioD  afforded  by  the  use 
of  the  house,  with  all  its  a ppurtJ: nances  and  contents,  during 
the  particular  period  of  three  luontlis  for  wliich  it  is  taken."  The 
learned  Enron,  apart  from  authority,  thought  it  clear  that  the 
plaintiffs  had  "not  supplied  to  tlie  tenant  that  which  both  pai-- 
ties  intended  they  should  supply,"  and  that  the  tenant  then  had 
"done  what  she  was  entitled  to  do,  as  she  repudiated  the  contract 
without  delay,  .  .  .  "and  that  Stnilh  v.  Marrable  was  good 
law  and  furnished  the  court  with  an  authority  for  its  decision. 
The  real  principle,  he  said,  of  Smith  v.  Marrable,  was  unassailed, 
and  he  thought  was  unassailable,  "for,  as  is  said  in  the  judgment 
of  1-ord  Abinger:  'A  [133]  man  who  lets  a  ready-furnished 
house  surely  does  so  under  the  implied  condition  or  obligation 
that  the  house  is  in  a  fit  state  to  be  inhabited;'  "  and  he  added: 
"It  has  b<'en  assumed,  too,  that  it  was  the  furniture,  and  not  tlie 
house,  tliat  was  infested;  but  it  would  seem  that  that  was  not 
the  case,  and  that  the  animals  were  foun<l  in  both."  This  latter 
statement  is  supported  by  the  report  of  Si)iith  v.  Marrable, 
although,  as  I  read  Lord  Ahinger's  reasons  for  judgment,  he 
emphasized  the  fact  that  tlie  difficulty  complained  of  was  in  the 
furniture. 

It  is  also  to  lie  noticed  that  in  ^Xilson.  v.  Finch  Hadon,  before 
the  agreement  was  signed,  the  defendant  wrote  to  the  plaintiff's 
agont  to  mako  inquiries  as  to  the  state  of  the  drainage,  and  that 
the  agent  wrote  in  reply  that  "Jlrs.  Hale"  (i.  e.,  the  per.son  for 
whom  the  house  was  held  by  the  plaintiffs  as  trustees)  "believen 
the  drainage  to  be  in  perfect  order." 

I  refer  also  to  Bird  v.  iorrf  Grerille  (18S4)  Cab.  &  El.  317; 
Harrimn  v.  Malet  (1886)  3  Times  L.  R.  58;  Charsley  v.  Jone^ 
(1S89)  r.3'.r.  p.  280,  5  Times  L.  It.  412;  Sarson  v.  Iiohert>i 
[ISO.-,]  2  Q.  B.  395,  65  L.  J.  Q.  li.  X.  S.  37,  14  Reports,  fiKi, 
73  L.  T.  \.  K.  174,  43  Week.  Rep.  ilftO,  r>ll  -T.  T.  643,  and  Camj,- 
hell  V.  ^\'e>lhrh  (1806)  4^yo8t.  k  F.  710,  in  which  Cockhurn, 
Ch.J.  (p.  734),  told  the  jury  that  "upon  principles  of  law  there 
was  an  implied  contract  that  a  furnished  bouse,  let  for  present 
occupation,  should  b©  fit  for  such  oceu|)ation." 

After  much  consideration,  I  have  come  to  the  conclusion  that 
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tlie  lotting  in  the  case  at  bar  comes  within  the  excoptiou  estab- 
Hshod  by  Smith  v.  Marrable  and  Wihoti  v.  Finch  Nation,  aud 
that  there  is  to  be  iraplicd  a  warranty  or  condition  in  the  eon- 
tract  between  tiie  parties  that  tho  theater  was  fit  for  immediate 
(leeiipation  and  use  as  a  moving  picture  theater. 

The  property  demised  was  not  realty  only,  but  there  were  in- 
cluded in  the  demise  the  whole  contents  of  the  theater,  "incUid- 
ing  3S7  seats,  more  or  less,  piano,  machines,  and  all  other  neces- 
rury  equipment  for  the  operation  of  the  theater."  The  demise 
risemhles  in  its  essential  features  that  of  a  furnishetl  house;  it 
was  of  a  furnished  theater,  the  whole  let  as  a  going  concern  and 
for  immediate  occupation  and  nse  as  a  monng  picture  theater. 
The  condition  or  warranty  that  it  was  fit  for  occupation  and  usw 
as  a  moving  picture  theater  was  undoubtedly  broken.  In  a  cli- 
luate  such  as  that  of  Oiitario  there  can  bo  no  doubt,  1  think,  that 
if  there  were  no  adequate  heating  appliances  iu  a  furnished  house 
1 134]  intended  to  be  heated  by  steam  or  hot  water  or  air,  and  let 
for  a  period  covering  the  winter  months,  the  house  would  be  unfit 
for  human  habitation  witliin  the  decision  iu  •^im'th  v.  Marrahle, 
and  I  eau  see  no  difference  between  sueJi  a  case  and  that  of  a  fur- 
nished moving  picture  tlieater  let  for  immediate  occupation  and 
use. 

My  view  that  a  warranty  or  condition  that  the  premises  de- 
mised were  fit  for  immediate  oceuimtion  and  use  as  a  moving 
pifturc  theater  should  be  implied  is,  I  think,  strengthened  hy  the 
provision  of  the  lease  requiring  the  respondent  to  boat  the  upper 
Hats  and  by  the  discussion  which  took  place  as  to  the  quantity  of 
coal  which  was  required  to  do  tho  heating, — which  indicates  that 
the  parties  were  dealing  witli  premises  that  were  supplied  with 
adequate  heating  appliances,  ludecvl,  if  it  were  not  for  the  find- 
ing to  the  contrary  of  the  learned  trial  judge,  I  should  have 
thought  that  the  eviih'uce  warranted  the  conclusion  that  there 
was  an  express  warranto'  that  not  more  than  3  tfnis  of  coal  per 
month  would  be  required  to  heat  the  theater  and  the  upper  flats, 
and  that  there  was  a  breach  of  that  warranty. 

T  would,  for  these  reasons,  dismiss  the  appeal,  with  costs,  and 
affirm  the  judgment  of  the  learned  trial  judge. 

Xo  case  was  made  for  disturbing  the  disposition  made  of  the 
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cleiin  of  tlio  appt'llants  for  daningt'?^  for  the  refusal  of  the  re- 
spondent to  tranafer  tlie  license;  $200  were  awarded  for  these 
tlanin^es  and,  upon  the  finding  of  fact  niadr  by  the  learned  judge 
upon  tliis  branpli  of  the  case,  were  rightly  "awarded ;  and  the  cross 
appeal  slimild,  therefore,  be  dismissed,  with  coats. 

I  have  written  at  greater  length  than  I  should  have  written 
hiit  for  the  importance  of  the  question  of  law  involved  in  the 
ileterminafion  of  the  appeal,  and  n  desire  that  nothing  should  bo 
said  by  the  eonrt  which  wonld  tend  to  unsettle  the  wcll-estaV 
lished  ride  of  law  that,  in  the  case  of  a  demise  of  real  property 
only,  a  condition  or  warranty  that  it  is  fit  for  the  purpose  for 
whieli  it  is  intended  to  be  used  will  not  be  implied. 

Appeal  dismissed. 

Note. — Implied  warranty  of  Btness  of  premises  leased  for  busi- 
ness purposes. 

J.  Scopp,  e40. 

II.  Oeneraliy,  040. 

III.  Leaner  of  bulldiiiyn  •under  eon»trtirtlon.  eS4. 

IV.  LeaHeH  of  property  containing  mIneH  iir  trfltM.  8SO. 

T.  LeaHCH  of  property  iritft  ffrtureit  and  eqnIpmeHt,  0BS. 

VI.  Effcit  of  Htatttfea,  090. 

This  note  deals  solely  with  quoslions  arising  out  of  the  ansuit- 
ability  of  business  premises  for  the  purpose  for  which  they  were 
leased,  and  hence  does  not  include  cases  of  personal  injury  arising 
f  mm  defective  premises. 

/I.  Generally. 

It  is  a  well-s^'ttled  rule  that  at  common  law  there  is  no  implied 
eovpiiant  or  warranty  that  premises  leased  for  business  purposes  are 
fit  for,  or  adapted  to,  the  uses  to  which  thev  are  intended  to  be  ap- 

pliHl. 

Unitki.  States.— fc^^oH  v.  Chinininli  (18!)!))  .17  C.  C.  A.  8ft, 
ft'i  Fed.  ^3(i  {liiiluni  in  suit  by  leasee  of  railroad  to  recover  for  re- 
jjlHcement  of  bridges). 

.\HKA\SAS.— /.(/(?^  ffocJ-  lr>-  Co.  v.  Consumerx  Irr  Co.  (1904)  114 
Ark.  r,n2,  170  S.  W.  241   (factorv.  defective  boilers). 
10  B.  R.  r. 
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CoLOHAiK).— 7>flf(V;soK  V.  Fificher  (IfifiS)  11  C-olo.  583.  7  Am.  St. 
Rep.  2C7,  1!)  Pac,  Gfi*  (storeroom  and  cellar,  unsound  fomnintion 
walls). 

DisTHiiT  OF  CoiAMuiA. — Kevoes  V.  Jiichards  (190G)  28  A])p, 
I).  (.,'.  310,  8  Ann.  Cas.  575  (building  witli  defective  drain). 

ILLISOIA.— Friedman  v.  t^rhn-nbarher  '{1896)  64  111.  App.  423 
(store  and  basement  premipes  fille<l-with  sewer  gas);  Blnl-e  v, 
Rnnmis  (1887)  25  111.  App.  "486  (store,  defective  phiml.ing) ; 
Lazarus  v.  Ptirt^h/  (1904)  113  III.  App.  fi24  (stock  of  goods  .liun- 
agud  by  rain  coming  throngh  defective  roof) . 
~lSDi.\s&.—Lucus  V.  Couller  (1685)  ]04  Ind.  81,  3  \.  K.  fiVd 
(rain  coming  tlirough  defective  roof  in  factory  and  damaging  prop- 
cr(y). 

Kkntucky. — ff.  C.  }I.  Covington  Co.  v.  Masonic  Temple  Co. 
(1917)  176. Ky.  723,  L.T{.A.1918A,  4.16,  197  S.  W.  420  (fall  of 
building  damaging  goods  in  storehouse). 

ilAi^M.—Libbey  v.  Tolford  (1861)  48  Me.  316  (unsafe  condition 
of  leased  store). 

llAss.uuirsKTTs.— i?o(/i  V.  Adoms  (1004)  185  Muss.  341,  70  N.' 
E.  445  (store  building  in  dilapidated  condition). 

MlSKorni.— Jfra^e  v.  Monlrose  (1913)  173  Mo.  App.  732,  160 
S.  W.  11  (unsafe  roof  of  premises  rented  js  garage). 

MoNTAN.v.— IVi  V.  .'^Ifiriird  ( 1898)  21  Jlont.  515,  43  L.K.A.  125, 
55  Pac.  2!)  (defective  plumbing  in  building  lea-sed  for  storeroom) ; 
Landt  V.  .Srhneider  (1904)  31  Mont.  16,  77  Pac.  307  (premisi's 
leased  as  brewery  claimed  unfit  for  occupancy). 

Xkw  [lAHi'ainnK.—Scolt  v.  Simonx  (1S74)  54  X.  H.  42f>  (de- 
fwfive  drain  of  leased  store  causing  damage  to  stock). 

Xew  Jkhset,—H7i i"/roH(fe  V.  Brant  (1908)  76  N.  J.  L.  201,  68 
Atl.  1102  (premises  leased  for  restaurant  unsuitable  witboiit  altera- 
tions). 

\ew  YoiiK.—Schermprhorn  \.  Gouge  (1861)  13  Alib.  Pr.  315 
(unsubstantial,  dilapidated,  and  leaky  condition  of  building  Icitsed 
MS  store) :  Opdyl-e  v.  Prouhj  (1875)  6  Hun,  243  (stock  damaged  by 
leakage  in  building  leased  as  store) ;  Edwardu  v.  Xew  York  <&  II.  R. 
R.  Co.  (1885)  98  X.  Y.  34.'j,  50  Am.  Rep.  659  (defects  in  building 
leased  for  exhibition  jiurjtoses) ;  Careg  v.  Kreizer  (1899)  2G  Misc. 
155,  5?  N.  Y.  f!iui)p.  79  (presence  uf  mass  of  timber  and  rubbisli 
in  building  ajiparcntly  rentwl  for  business) ;  Lynch  v.  Speed  (1889) 
15  Daly,  207.  4  X.  Y.  Supp.  556  (defective  floor  in  stable)  ;  Lgons 
V.  Gavin  (1904)  43  Jlisp.  659,  88  X.  Y.  Supp.  252  (premise,-;  unfit 
for  dance  hall) ;  Prahar  v.  Toiiiey  (1904)  93  App.  Div.  507,  S7  X.  Y. 
Supp,  845  (leased  premises  unsafe  for  lessi'c's  printing  presses); 
LiMk  V.  Peck  (1909)  132  App.  Dlv.  426.  IKi  X.  Y.  Sup|).  1051  (de- 
feet  in  leased  bleachers) ;  Younger  v.  Campbell  (19]6)  158  N.  Y. 
10  B.  R.  O. 
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Snpp.  (140,  rerorsc*!  on  other  grotmOs  io  (1917)  117  App.  Div.  403, 
163  X.  Y.  Supp  60!)  {unpafe  coinlition  of  premises  lensed  for  lodpng 
lioiiaes);  Dtulnon  v.  Dimn  (1917)  179  App.  Div.  49],  165  X.  Y. 
Mnpp.  y63  (coUnpsi'  of  building  leased  for  manufacturing  purposes) ; 
Hroini  V.  lMJraffJ\^1ii)  183  App.  Div.  177,  170  N.  Y.  Supp.  44S 
(unsafe  condition  of  premises  leaned  as  gtoreliousc.  onusin;;  collapse). 

XORTir  t'.\no7.lXA. — Hiiilhei'  v.  flaxcnV-Ilirhards  Stemii  (ifueriiior 
Co.  (1897)  131  X.  C.  SRI,  28  8.  E.  .Me  (water  in  bawpment  of 
premises  leased  for  business,  preventinfr  ttorkinji). 

<)KL.uiOMA.— //flH/cy  V.  Huiiks  (1897)  6  Okla.  79,  51  I'ac  664 
(ilaina^  by  elements  to  stock  in  furniture  and  undertaking  busi- 
ness) ;  llorlan  v.  Early  (1913)  39  Okla.  t)U,  47  L.B.A.(X.S.)  314, 
134  Pac.  436,  Ann.  Cas.  1915D,  825  (defective  roof  on  building  . 
leased  for  store);  Enter ifrixf.  Seed  Co.  v.  Moore  (1915)  51  Okla. 
477,  151  Pae.  867  (defective  wall  and  plumbing  in  buildinp  leased 
for  business). 

Pennsylvania.— fHrwii  V.  Godle.y  (1856)  26  Pa.  Ill,  67  Am. 
Dec.  404  (defectively  conBtrneted  building  lease*!  for  storehouse) ; 
tlazlelt  V.  Powell  (1858)  30  Pa.  293  (windows  of  building  based 
for  hotel  darkened  by  party  wall) ;  Moore  v.  Weber  (1872)  71  Pa. 
429,  10  Am.  Rep.  708  (premises  leased  for  store  rendered  unfit  for 
business  by  tearing  out  part  of  building) ;  tt'ooil  v.  Carson  (1917) 
257  Pa.  522,  101  Atl.  811  (insufficient  supply  of  water  on  premises 
leased  for  dyehouse) ;  Ketlij  v.  Miller  (1915)  849  Pa.  314,  94  Atl. 
1055  (accede  cnt  off  to  certain  parts  of  premises  leased  for  theater) ; 
Twibill  V.  Brown  (1886)  1  Pa.  Ck).  Ot.  350  (premises  leaee<l  for 
saloon,  formerly  used  aa  opium  den). 

Texas.— /,y«M  v.  Orllieh  *  Co  (1888)  70  Tex.  727,  8  S.  W.  515 
(walls  of  building  leased  to  wholesale  deiilor  in  notions  unsafe). 

WA.SHINOTON.— H(w-rfm«ft  Estate  v.  .I/cVmiV  (1916)  61  Wash.  74, 
111  Pac.  1059  (tiklnm.  in  suit  involving  lease  containing  warranty 
to  arrange  premises  for  e&U). 

Wi!ST  \iKGiKi.\.—Clm.rhm  v.>/ani-en«/(i/>  (1917)  80  W.  A'a.  200, 
Ij.R.A.1!)J7D,  1149.  92  8.  E.  318,  17  N.  C.  C.  A.  325  (storeroom 
having  defective  roof). 

E  NO  LAND.— Nh//or  V.  Temple  (1813)  12  Mees.  &  W.  52,  152  Rng. 
Reprint,  1108.  13  L.  J.  E^th.  X.  S.  17  (leased  pasturage  unsuitable 
l)e<-ause  oE  poisonous  matter)  ;  Mnnrhe.tler  Bonded  }Yarehoiise  Co. 
V.  Carr  (1880)  L.  R.  5  C.  P.  Div.  507  (unfitness  of  leased  ware- 
house). 

CASAnA.— rc//pr  Bros.  v.  Fixlier  (1910)  3  Alberta  L.  R.  423 
(warehouse  unsafe,  resulting  in  collapse). 

So,  in  WilH-nson  v.  Clauson  (1882)  29  Minn.  91,  12  X.  W.  147, 
where  there  was  held  to  be  no  implieil  warranty  in  a  lease  of  a  storo 
ttiat  it  was  provided  with  drainage  facilities  suitable  for  its  location, 
10  n.  R.  c.         . 
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or  for  the  lessee's  business,  the  court  said :  '^Laying  out  of  view  the 
question  of  fraud  iu  the  case,  the  plaintiff's  obligRtion  ami  duty 
refit  whollj  in  the  written  contract.  The  words  'demise  or  let,'  or 
their  equivalent,  in  a  lease,  imply  a  covenant  for  title  and  for  quiet 
enjoyment,  but  no  otlier  covenants  on  the  purt  of  the  lessor  are  im- 
plied therein.  Foster  v.  Peyser  (1851)  9  Cusli.  242,  57  Am.  Dec. 
4.3.  There  is  no  implied  covenant  in  this  lease  that  the  stores  were 
provided  with  drainage  facilities  suitable  for  their  location,  or  that 
they  were  suitable  for  defendant's  business  for  that  or  any  other 
I'eason.  The  lessee  is  the  party  most  deeply  interested  in  protecting 
himself  a^ninst  casualties  of  storm  and  fire,  and  he  should  see  to  it 
that  proper  stipulations  are  embraced  in  the  contract  for  his  own 
se<;urity.  And,  as  said  in  the  case  just  cited  (p.  247),  'if  the  parties 
really  mean  a  lease  to  be  void  by  reason  of  any  unfitDess  in  the 
sul>je<t  for  the  purpose  intended,  they  should  express  that  mean- 
ing.' " 

And  in  Diitlon  v.  Qerrisk  (1851)  9  Cush.  89,  55  Am.  Dec.  45, 
where  the  defendant  let  a  warehouse  to  the  plaintiff,  it  was  held  that 
there  was  no  implied  warranty  that  the  warehouse  was  strong,  suit- 
ably constructed,  or  fit  for  any  kind  of  business  whatever.  The 
court  said :  "There  was  no  implied  warranty  in  this  memorandum. 
,  .  ,  It  is  not  descrilied  as  hired  or  intended  for  any  specific  pur- 
]>ose,  or  for  any  particular  kind  or  branch  of  businesB;  and,  though 
it  was  known  that  the  plaintiffs  were  dealers  in  dry  goods,  and  would 
proluihly  use  the  u'arcliouse  in  that  business,  yet  that  is  not  expressed 
in  the  written  agreement;  and  it  would  have  been  quite  within  the 
right  of  the  lessees  to  use  the  estate  for  any  other  branch  of  business, 
or  for  a  manufacton-  or  dwelling  house." 

.\nd  in  Rimscll  v.  Clark  (1!>12)  113  111.  App.  461,  where  a  base-  ' 
ment  was  leased  for  a  barber's  shop  and  the  loi^see  sometime  after 
entering  Into  possession  moved,  because  of  dampness  caused  by  per- 
colating water,  it  was  held  that  there  was  no  implied  covenant  on  the 
l>ait  of  the  latidliird  that  the  premisoii  nt  the  time  of  letting  were  in 
lenantabte  condition,  or  that  the  physical  condition  should  remain 
uufliaugcil  during  the  term. 

And  in  Lon-r  v.  I'ai/iie  (1!I22)  —  Xeb,  — ,  IHG  X.  \V.  320.  where 
a  )>uildiug  was  leased  by  an  automobile  dealer,  and  he  was  suhse- 
<|uciitly  ordered  to  vacate  by  the  mnuieipal  aulliorities  on  account 
<if  the  unsafe  condition  of  the  building,  it  was  held  that,  in  the  ab- 
.•^■ncp  of  a  warranty,  deceit,  or  fraud  on  the  jHirt  of  the  landlord,  the 
rule  of  caveat  emptor  applies  to  leawes  of  real  estate,  the  control  of 
which  iiat^ses  to  the  tenant,  and  that  it  is  the  latter's  duty  to  make  an 
examination  of  the  devised  premises  to  determine  their  safety  and 
adaptability  for  the  purposes  for  wliieli  they  are  hired. 

A  recital  in  a  lease  of  a  loft,  that  it  is  to  be  used  and  ocenpicd 
for  "the  printing  business,"  cannot  be  construed  -  to  be  an  implied 
10  B.  B.  C. 
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warranty  that  the  loft  is  suitable  and  fit  for  the  establishment  of 
twelve  priwting  presses  running  at  a  high  rate  of  speed.  Schemer 
Press  V.  Perlman  (1908)  130  App.  Div.  576,  llfi  N.  Y.  Supp.  40. 

In  Taijhr  v.  Fvnnigan  (1906)  189  Mass.  568,  2  L.B.A.(N'.S.) 
973,  76  \.  B,  803,  where  the  defendant  leased  a  story  of  a  theater 
building,  with  a  right  of  ingress  and  pgrces  from  the  rear  of  the 
buihling,  it  was  held  that  there  was  no  implied  warranty  that  the 
building  was  fitted  for  oeciipation  as  a  theater,  or  for  any  particular 
usr,  and  the  tenant,  who  nsed  the  premises  for  a  theater,  was  held  not 
i-onstnictively  evicted  by  a  requirement  of  public  officials  that  ad- 
ditional exits  should  be  provided  with  which  he  could  not  comply, 
by  reason  of  which  his  license  was  revoked. 

"And  in  Barnett  y.  Clarh  (1916)  225  Mass.  185,  114  N.  E.  317. 
where  a  lease  referred  to  the  premises  as  "the  garage,"  rtnd  contained 
a  covenant  against  subletting  except  to  a  certain  company  "for 
garage  purposes,"  it  was  held  that  this  restrictive  covenant  did  not 
cut  down  the  right,  created  by  the  words  "lease  and  demise,"  to  use 
the  premises  for  any  lawful  purpose,  and  that  the  descriptive  words 
"the  garage"  did  not  raise  an  implied  warranty  that  the  premises 
were  when  leased,  or  would  continue  to  be,  fit  or  usable  for  a  garage 
or  any  other  purpose. 

In  Kutehera  v.  Oraft  (1921)  191  Iowa,  1200.  —  A.L.It.  — ,  184 
X.  W.  297,  where  one  who  leawil  a  farm  sought  to  recover  from  the 
lessor  for  the  death  of  his  hogs  from  cholera,  on  the  theory  that  the 
lessor  fraudulently  concetded  the  fact  that  a  former  tenant's  hogs 
had  died  from  that  disease,  the  court  stated  that  it  is  a  general  rule 
that  a  lessor,  in  the  absence  of  fraud,  is  not  liable  to  the  lessee  for 
the  condition  of  the  premises,  and  that  there  is  no  undertaking  that 
the  premises  may  be  safely  used  for  the  purposes  for  which  they  are 
intended. 

And  it  is  stated  in  a  memorandum  opinion  in  Kerr  v.  Merrill 
(1877)  4  JIo.  App.  591 .  that  there  is  no  implied  warranty  on  a  demise 
of  premises  that  they  shall  be  fit  for  the  particular  purpose  for  which 
they  are  hired.  It  does  not  appear,  however,  what  the  nature  of  the 
property  there  leased  was. 

In  Booserf.lt  v,  Abbalt  (1864)  2  Kobt.  156,  where  premises  were 
leased  for  a  boarding  house,  it  was  not  decided  whether  tliere  was  an 
implied  covenant  that  it  was  suitable  for  that  purpose,  but  it  was 
held  that,  conceding  that  such  a  covenant  might  he  implied,  it  could 
not  be  extended  by  implication  to  cover  '■fii-Rt-cfasa"  or  any  par- 
ticular description  of  hoarding  houses  not  expressly  designated  in 
,  the  lease. 

In  DiiH-er  v.  Del  Oenorese  (1904)  93  App.  Div.  575,  87  N.Y. 
Snpp,  889,  where  two  leased  factory  buildings  had  collapsed,  the 
court,  in  construing  the  lessee's  covenant  to  repair,  said  that  while 
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it  was  true  that  tliore  was  no  impliwi  wai-ranty  that  the.  prmisps 
were  fit  for  factory  purposes  the  Iniigwage  of  the  contrart  was  tn  In- 
construed  as  contemplating  buildings  which  under  ordinary  circum- 
stances would  continue  in  existence  during  the  deniiwed  term. 

In  Ymitg  v.  OoUctt  (1886)  63  Micli.  SM,  29  X.  W.  850.  the  lot- 
ting of  a  part  of  a  building  to  a  secret  society  "for  ioilgo  jmrpoi'i'.-'," 
was  lield  to  imply  a  warranty  that  it  was  suitable;  aud  the  ]v*sn 
tt-as  held  not  liable  for  rent  upon  its  appearing  that  the  floors  were 
not  sufficiently  deadened  to  prevent  the  conimuMieation  of  sound. 
The  court  said:  "When  a  landlord  rents  a  huilding,  and  in  llic  Icnsc, 
as  in  this  case,  limits  its  use  to  a  certain  apecifieil  ]»urpose,  ami  thi; 
tenant  agrees  to  do  no  more  than  keep  the  same  in  as  good  repair  as 
when  taken,  it  is  evident  that  the  landlord  recommends  the  building 
as  suitable  for  that  purpose  in  the  condition  it  then  is.  if  there  are 
no  modifying  clauses  to  the  contrary  contained  in  the  lease;  and  it 
should  be  so  held ;  otherwise  there  woidd  be  no  consideration  for  the 
tenant's  agreement  to  pay  rent." 

III.  litaaeg  of  bulltHHB"  under  conetrucHon. 

The  mie  that  tiicrc  is  no  implied  warranty  of  fitness  iif  premises 
leased  for  business  purposes  has  been  applied  in  some  cases  involving 
buildings  under  conwtruction  when  the  lease  was  executed. 

Thus  in  Uulland  Fovndi-y  &  M<ich.  .Shop  Co.  v.  King  (187C)  f)! 
Vt.  462,  wlierc  t"lie  lessor  agreed  to  complete  a  building  as  soon  as 
possible,  but  nothing  was  said  in  the  lease  as  to  the  manner  of  com- 
pletion, or  the  purpose  for  which  it  was  to  be  used,  it  \v»^  held  that 
the  lessor  was  not  liable  for  daniapes,  although  the  referee  found  that 
the  building  was  not  constructed  in  a  suitable  manner  to  meet  llio 
purpose  for  which  it  was  intended  to  be  used,  there  being  no  covenant 
to  complete  with  reference  to  use  for  such  purpcise,  and  the  (■()nrt 
apparently  assuming  that  there  was  no  implied  warranty  of  fituecs 
for  such  use. 

And  in  liobinKon  v.  Wihon  (1918)  102  Wash.  5-^8,  lia  Pac.  331. 
where  a  lease  to  a  hotel  com])any  pi-ovidcd  for  the  completion  of  a 
building  according  to  plans  and  speciftcations,  it  was  held  that  the 
lessee  could  not  recover,  because  of  the  inade([uacy  of  the  heating 
plant  and  seepage  of  water  through  t.he  wall,  if  the  building  was 
built  according  to  the  plans  and  specific  at  ious,  and  the  c<iurt  held 
that  there  was  no  implied  warranty  as  to  the  fitnesi*  of  the  building 
for  the  purpose's  for  which  it  was  leased,  saying:  "We  think  it  will 
not  be  questioned  that  a  landlord  is  not  a  guarantor  of  the  fitness  of 
a  building  for  the  purpose  for  which  it  is  leased,  unless  he  binds  liini- 
solf  by  written  contract.  Nor  will  the  fact  that  be  knows  the  use 
to  which  it  is  to  be  pnt  hold  him  to  such  liability,  where,  as  in  this 
10  B.  K,   C. 
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ease,  no  restrictions  are  put  upon  tlie  use  of  the  building  in  tho 
written  lease.  'It  is  agreed  by  the  authorities  at  the  present  time 
that,  as  a  general  rule,  there  is  no  obligatioD  on  the  part  of  the 
Itssor  to  see  that  the  premises  are,  at  the  time  of  the  demise,  in  a 
condition  of  fitness  for  use  for  the  purpose  for  which  tlte  lessee  may 
propose  to  use  them.  A  lessee,  like  the  purchaser  of  a  thing  already 
in  existence,  is  presumeti  to  take  only  after  esamination.  The  maxim 
caveat  emptor  applies;  and,  if  he  desires  to  protect  himself  in  this 
regard,  he  must  exact  of  the  lessor  an  express  stipulation  as  to  the 
<'Ondition  of  the  premises.'  Tiffany,  Land.  &  T.  ^\  86.  'As  the  land- 
lord is  under  no  obligation  to  the  lessee,  as  regards  the  condition  of 
the  premises  or  its  fitness  for  the  lessee's  purpose,  at  the  time  of 
the  demise,  so  he  is  under  no  obligation  to  the  lessee,  or.  to  the 
letter's  assignee,  to  keep  the  premises  during  the  tenancy  in  a  con- 
dition satisfactory  to  the  latter.  Accordingly,  a  landlord  is  not 
honuil,  as  a  general  nile,  in  the  absence  of  special  stipulation,  to  make 
rr]>airs  or  improvements  on  the  premises  in  order  to  render  them  safe 
or  fit  them  for  the  tenant's  use.  And  as  a  result  of  this  principle,  the 
f'i'aiit  cannot  assert  any  claim  against  the  landlord  on  accoimt  of 
injury  to  himself  or  his  property,  owing  to  defects  in  the  premise." 
nri-iing  since  the  demise,  ,  .  .  Even  though  the  premises  are 
ifUrted  for  a  particular  purpose,  and  any  other  use  thereof  is  ])ro- 
hiliited,  the  landlord  is,  it  has  been  decided,  under  no  obligation  to 
keuji  tiicm  fit  for  such  iise.'  Id.  ^  87.  Sec  also  Taylor,  Land.  &  T. 
S(!  327  el  fteq.;  24  Cyc,  1081.  And  this  rule  is  not  for  the  benefit  of 
the  one  or  the  other,  but  is  the  corollary  of  tlie  rule  that,  where  there 
is  a  written  contract  of  lease,  general  in  its  terms,  a  tt'uant  cannot  bo 
bound  by  an  oral  declaration  or  general  understanding  that  it  was 
to  b«  used  for  a  particular  purpose.     16  R.  C.  L.  729." 

Hut  in  Hunlf.r  v.  Porter  (1904)  10  Idaho,  72.  77  Pac.  434,  where 
a  lease  was  made  of  a  building  under  constniction,  describing  the 
premises  as  "the  cold  storage  building  now  in  course  of  cona traction," 
and  there  was  an  agreement  by  the  lessee  that  he  would  iise  the  cold 
storage  building  only  for  the  purpose  of  handling  fruit  and  produce, 
it  was  held  that  there  was  an  implied  warranty  that  the  building 
when  completed  should  be  such  a  structure  as  would  be  suitable  for 
the  storage  and  presenation  of  fruits  at  all  times  of^vear.  The 
court  said :  "It  is  clear  to  us  from  an  examination  of  the  instrument 
itself  that  the  lessor  knew  and  understood  the  purpose  for  which  the 
lessee  was  securing  the  premises;  and  not  only  that,  but  by  the  terms 
of  his  lease  he  restrictetl  and  confined  the  lessee  to  the  use  of  the 
premises  for  those  purposes  only.  At  tlie  time  this  agreement  of 
lease  was  entered  into  the  building  was  not  completed,  and  was  there- 
fore not  in  a  condition  that  the  tenant  could  enter  and  examine  the 
same  to  ascertain  whether  it  met  all  the  requirements  for  which  he 
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was  leasing  it.  On  the  other  linnd,  the  landlord  by  the  implied  terms 
of  the  lease  represented  the  building  as  a  'cold  storage  building.'  and 
that  term  must  be  understood  to  have  a  meaning  peculiar  to  a  class 
or  kind  of  building  designed  for  the  preservation  and  eafe-keeping  of 
sudi  articles  and  products  as  it  was  understood  that  the  tenant  meant 
to  keep  in  the  building." 

And  in  La  Farge  v.  Hartsfield  (18.W)  31  Barb.  345,  where  there 
was  a  lease  of  a  single  store  in  a  large  building  in  the  course  of  con- 
struction, it  WHS  held  that  there  was  an  implied  covenant  that  tlie 
store  should  be  finished  and  iit  for  use  as  a  store  by  the  time  stip- 
ulated for  the  commencement  of  the  term. 

In  Gibbons  v.  Iloefirld  (192!)  391)  111.  4.'i5,  132  S.  E.  425,  whore 
a  building  in  the  cour.se  of  constriwtion  was  l€ase<l  for  store  j)ur|)08es, 
it  was  held  tliat  the  lessor  was  bound  to  make  tlie  basement  walls 
water-tight,  so  that  the  premises  would  be  in  a  tenaotable  condition 
for  the  ley,«ee'8  business. 

In  Tarrabttin  v.  Ferring  (1!)17)  13  Alberta  L.  B.  47,  35  D.  L.  R. 
(i;i2,  it  was  recognized  that  there  is  uo  implied  covenant  by  a  lessor 
of  an  existing  building,  that  it  is  fit  for  the  purpose  for  which  it  was 
known  to  be  used ;  hut  it  was  hehl  that  the  lessor's  agreement  to  erect 
a  building  for  the  lessee  for  business  purposes  bound  him  to  make  the 
iiuiJding  suitable  for  the  purposes  for  which  the  lessee  required  it,  by 
furnishing  an  adequate  heating  apparatus  to  properly  heat  the  prem- 
ises. 

IV.  Leanea  of  jtfopefljf  contahtlng  iiiftips  or  ivelta. 

A  mining  lease  does  not  of  itaelf  import  any  guaranty  that  the 
working  of  the  mine  will  be  profitable  to  the  lessee.  Jefferys  v. 
Fairs  (1876)  L.  E.  4  Ch.  Div.  448.  46  L.  J.  Ub.  N.  S.  113.  3(i  L.  T. 
K.  S.  10,  2.'>  Week.  Kep.  237.  13  Mor.  Min.  Rep.  367;  Gowan  v. 
r/rW,s/te  (1H73)  L.  R.  2  If.  L.  Sc.  App.  Cas.  273,  8  Mor.  Min.  Rep. 

.\nd  where  a  lease  was  made  of  land,  giving  the  rigjit  to  mine 
coal,  it  was  hold  that  there  was  no  implied  warranty  that  the  prem- 
ises were  fit  for  the  purpose  for  which  it  was  demined,  or  that  there 
was  coal  iu  the  supposed  veins.  Harlan  v.  Lehigh  Coal  (6  A'at-.  Co. 
{18G0)  35  Pa.  287,  8  Mor.  Min.  Rep.  496. 

And  it  has  been  held  that  there  is  no  implied  covenant  in  a  lease 
of  a  salt  wet!  that  the  well  shall  be  of  any  particular  productive 
capacity,  and  that,  in  the  absence  of  an  express  agreement,  the  lessee 
tfikes  it  as  he  finds  it.  Clark  v.  Babcock  (1871)  23  Mich.  164,  8 
Mor.  Min.  Rep.  599. 

So,  where  there  was  a  lease  of  salt  furoacs  property, .  "together 
with  all  the  appurtenances  thereto  belonging,  including  six  salt 
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wpIIk,  tools  811(1  fixtiivps  of  the  flame,  it  was  helrf  tlint  there  was  no 
implied  covenant  that  tliero  were  six  salt  wells  on  tlio  premises  of  any 
particnlar  ]iro(luclive  capacity,  or  suitable  for  the  purpose  for  which 
tliej-were  leased.  Oliflon  v.  Motitn;itie  (1H95)  40  W:  Va.  JJ07,  ^3 
L.R.A.  44!),  52  Am.  St.  Rep.  872,  21  S.  E.  858. 

A  lessee  who  has  agreed  to  work  a  mine  during  the  continuance  o£ 
the  lease  is  not,  so  lon^  as  the  mine  is  not  exiiaustcd,  e.\oneiated  from 
continuinp;  to  work  the  mine  l)y  the  fact  that  its  working  has  become 
improfitnMe.  WaU-er  v.  rvrl-f'r  (1873)  70  Hi.  537.  8  Mor.  Min.  Itep. 
672;  Bealie  t.  Horloj  Branch  Coal  Co.  (1894)  56  Mo.  App.  831 ; 
Chaiiesworth  v.  Wa-lson  [IflOfi]  A.  C.  14,  75  L.  J.  K.  B.  N.  S.  137,  94 
L.  T.  N.  S.  6;  Wiffan  Coal  <f  /.  Co.  v.  Hckershy  (1010)  103  L.  T. 
N.  S.  468;  ,f?H)('^A  v.  Moiris  (1788)-2  Bro.  Ch.  311,  2!)  Enp.  Reprint. 
171,  8  Mor.  Min.  Rep.  317;  y/ti/ii/w  v.  -/ohm  (1839)  a  riims.-alft, 
59  Eng.  Reprint,  458,  3  Jiir.  243,  8  Jlor.  Min.  Rep.  344. 

But  in  Votoiwlo  Fuel  &  Iron  Co.  v.Fnjor  (UM)  35  tJolo.  -')40, 
57  Pac.  51,  19  Mor.  Min,  544,  it  seems  to  have  been  held  to  be  an 
implied  condition  of  a  lease  of  undeveloped  coal  lands,  ou  a  royalty 
basis,  that  the  coal  should  be  produced  at  a  profit  to  the  lessee.  The 
court  said:  "In  construing  a  contract,  the  first  point  to  ascertain 
is  what  the  parties  meant,  understood,  and  intended  as  determined 
from  the  words  employed  .  .  .  and  as  an  aid  in  this  resi>ei.'t,  the 
situation  of  the  parties,  and  the  facts  and  ciremnstances  surrounding 
the  transaction  at  the  time  of  the  execution  of  the  contract,  as,  also, 
its  subject-matter  and  the  object  of  the  parties  in  making  it  may  be 
taken  into  consideration.  .  ,  .  The  premises  were  demised  ex- 
pressly for  coal-mining  purposes.  They  were  not  then  nor  are  they 
yet  in  shape  to  prodnce.  Whether  they  could  be  successfully  operated 
as  a  coal  mine  depended  upon  future  development.  By  the  trans- 
action the  lessor  expetied  to  receive  compensation  in  the  way  of 
royalty,  and  the  lessee  profits  from  the  operation  of  the  leased  prem- 
ises as  a  coal  mrne;so  that  the  lienefits  thus  real iKe<l  would  be  mutual. 
Unless  coal  was  found  of  a  merchantable  grade  which  could  be  pro- 
duced at  a  reasonable  profit,  or  if  that  di.acovercd  was  valueless,  to 
require  the  lessee  to  mine  it,  ami  to  pay  royalty  on  the  production 
would  impose  a  burden  without  any  Ijenelits  in  return.  The  obUga- 
tion  was  imjMJsed  upon  the  lessee  to  ojx-n  the  prenii-^es  as  a  coal  mine, 
and  ojH'vnte  tbeni  as  such,  hut  in  tiic  absence  of  express  provisions  in 
the  lease  regarding  what  conditions  should  exist  before  a  pcualty 
would  attach  for  a  failure  to  oliserve  this  obligation,  or  under  what 
eircnnuitances  it  shonhl  comply  with  this  provisioii,  the  law  presumes 
that  the  parties  to  the  lease,  at  the  time  of  its  execution,  considered 
the  purpose  for  which  it  was  executed  and  the  conditions  under  wiiicb 
it  would  1k'.. mutually  beneficial  to  carry  out  its  terms  and  provisions, 
10  n.  R.  C.  42 
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and,  therefore,  intended  by  the  language  employed  to  contract  ac- 
cordingly, 3  Parsons,  Gontr.  499.  The  right  to  mine  having  been 
gTEtnted,  the  law  implied  that  the  lessee  should  exercise  reasonable 
diligence  in  working  the  mine,  Koch's  Append  (1880)  93  Pa,  W-i,  4 
Mor.  Aliu.  Bep.  151 ;  but  unless  coal  actually  existed  on  the  premisea 
of  a  merchantable  grade,  whidi  could  be  produced  at  a  reasonable 
profit,  or,  if  none  existed,  or  that  whicli  was  found  was  valueless, 
then,  nnder  this  contract  of  tease,  it  would  be  under  no  such  obliga- 
tion. The  court  found  that  the  degree  of  diligence  required  of  the 
lessee  to  put  the  premises  in  working  order  had  not  been  exercised; 
that  a  vein  of  merchantable  coal  existed  on  these  lands,  and  that  by 
the  exercise  of  reasonable  diligence,  a  certain  tonnage  could  have 
been  produced,  but  that  was  not  sofiicient  upon  whicli  to  base  a  judg- 
ment for  substantial  damages.  The  coal  might  be  merchantable, 
and  yet  the  lessee  be  unable  to  prodiice  it  at  that  profit,  after  deduct- 
ing the  stipulated  royalty,  which  would  be  regarded  as  fair  and  rea- 
sonable for  veuturea  of  this  kind,  as  determined  from  all  the  facts 
bearing  ou  this  subject.  There  was  no  attempt  to  prove  that  thfi 
coal  could  be  mined,  or  the  leased  premises  operated  at  such  a  profit, 
or  if  there  was,  the  testimony  wliich  in  any  manner  related  to  the 
subject  was  legally  inaulficient  to  establish  this  fact,  and  without  . 
it  being  e.itablishcd,  there  was  not  sufficient  from  which  to  deduce 
the  conclusion  that  the  lessee  was  under  any  obligatioii  to  mine  the 
leased  promises," 

Thif  case,  however,  is  not  necessarily  at  variance  with  the  doctrine 
of  the  foregoing  casein.  In  leases  of  undeveloped  mineral  property  it 
is  reasonable  to  suppose  that  it  is  an  implied  term  of  the  lease  that 
the  property  shall  prove  to  be  rich  enough  in  mineral  to  be  worked 
at  a  profit.  The  basis  of  this  supposition  does  not  exist  where  the 
lease  i^  of  an  existing  mine. 

V.  LeancH  of  projierty  trilh  JlxlurfH  anti  FqulpilifiU. 

Tt  ivill  be  obsfrvcd  that  in  the  reported  case  (Davfy  r.  Cithistoff, 
ai>fe.  611(1)  whore  the  property  ilemi,-ed  was  not  realty  only,  hut  in- 
eluded  a  moving  picture  thciiter,  seats,  and  all  necessary  ecjuipmcnt 
for  the  o|)erntion  of  the  theater,  the  demise  was  hcht  to  resemble 
that  of  a  furnished  bouse,  and  thererorc  to  fall  witliin  the  exception 
raising  an  implied  warranty  of  fitness  in  t-asi^  nf  fumislied  houtes; 
and  there  was  held  to  he  an  ini|iHed  watranty  that  it  was  fit  for 
occupation,  and  a  breach  of  the  warranty  where  the  heating  apparatus 
was  inadefpiate  so  that  the  building  could  not  he  used  as  a  tlieater. 

In  .7o«M  V.  Rouse  (1889)  11  Ky.  L.  Rep,  :i10.  where  a  landlonl 
undertook  to  furnish  houseroom  and  sticks  for  tolwcco  crop,  he  was 
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held  bound  by  tbe  agreeiupiit  to  furnish  a  house  reasonably  well 

adapted  to  the  jiurpose  (or  whieh  it  was  to  be  used. 

In  Naiimbrrg  v.  Young  (ISHS)  44  N.  J.  L.  ;t;Jl,  43  Am.  Rep.  3fi0, 
where  factory  buildings  containing  an  engine  and  boiler  were  leased 
for  a  button  fai'torv,  there  wag  held  to  be  no  implied  warranty  as  to 
the  condition  or  capai^ity  of  the  engine  and  boiler. 

In  Unvens  v.  Brown  (1933)  208  Mo.  App.  473,  237  S.  W.  126, 
where  a  liotel  and  rooming  house,  coneistiug  of  thirty-seven  rooms 
each  of  which  had  a  steam  radiator  in  it  which  led  to  a  steam-gen- 
erating plant  located  in  the  basement  of  another  portion  of  the  build- 
ing, had  been  leaBed  "in  the  present  condition  thereof,"  and  the  evi- 
dence showetl  that  for  many  years  the  hotel  had  been  heated  from  the 
plant  located  in  the  other  jxirtion  of  the  bnildiug,  and  that  there 
was  no  other  method  of  heating  it,  it  was  held  that  there  was  an  im- 
plied coTeuant  to  sinpply  the  heat  necessaxy  to  keep  the  liotel  warm, 
from  the  plant  referred  to. 

yj.  Effect  of  atatvtw. 

The  common-law  rule  denying  the  existence  of  an  implied  warranty 
of  fitness  was  applied  in  Landt  v.  Schneider  (1904)  31  Mont.  16.  77 
Pae.  307,  where  ])reniiseg  were  rented  for  a  brewery,  and  a  statute 
providing  that  where  a  building  leased  is  intended  for  the  use  and 
occupation  of  human  beings  the  lessor  must  put  it  in  fit  condition  for 
such  occupation,  was  held  to  be  confined  to  pro]>erty  nsed  for  dwell- 
ing-house purposes,  and  not  applicable  to  business  property. 

And  in  Tucker  v.  Denneli  (1905)  15  Okla.  187,  81  Pae.  423,  where 
premises  were  leased  for  the  purpose  of  printing  and  publishing,  and 
the  building  was  unsafe  for  machinery,  a  statute  providing  that 
where  a  building  is  intended  for  the  occupation  of  human  l)eings 
the  lessor  shall  put  it  in  condition  fit  for  occupation  was  held  in- 
applicable, and  the  landlord  not  bound  to  put  the  building  in  a  con- 
dition fit  for  occupation. 

In  Bennett  v.  Soulhern  Scrap  Material  Co.  (1908)  121  La.  203, 
46  So.  211,  where  a  building  let  for  storage  purposes  collapsed,  it 
was  held  that  under  the  Civil  Code  the  lessor  warranted  against  all 
vices  and  defects  which  might  prevent  its  being  used  for  the  pur- 
poses of  the  lessee.  J.  T.  W. 
10  D.  R.  O. 
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[ONTARIO  APPELLATE  DIVISION.] 

MAItTIX  V.  PKOTECTIVE  ASSOCIATIOX  OF  CANADA. 

38  Ont.  L.  Rep.   10. 

Inmtrancf  agalimt  aceldcnt  — Voluntary  or  negligent  exposure  of  un- 
neceatary  danger^  JitmpiHg  from  moving  train. 

There  waa  a  voluDtarj  exposure  to  unnecessary  danger  within  the  . 
meaning  of  a  provinian  of  an  accident,  poltey  excluding  liabitity  in  Hurh 
rases,  where  the  insured  deliberately  took  piBaa^e  uti  a  trniii  nliirh  lie 
knew  did  not  atop  at  the  station  for  ivhicli  lie  held  a  ticket  and  to  ivhioh 
he  wished  to  go,  relying  upon  lieing  olite  to  alight  at  a  near-by  point  at 
u'hieh  trains  uaualty  stopped,  and,  upon  flndiiig  that  the  train  upon 
which  he  was  traveling  was  not  going  to  »top,  jumped  while  it  was 
traveling  at  from  8  to  12  miles  an  hour,  and  traa  injitred. 

(February  18,  1918.) 

[80]  AprEAL  by  tJie  defendants  from  the  jndjnnCDt  of  the 
County  Court  of  the  County  of  (^arletou,  in  favor  of  the  plain- 
tiff, for  the  recovery  of  $(!.)0  upon  a  poliey  of  accident  inaur- 
unco,  for  thii  loss  of  a  hand,  which  was  caused  by  the  plftintiflE 
falling  when  jiifnpjiig  from  a  moving  train. 

The  appciil  was  hcanl  by  iltredith,  C.J.C.P.,  Riddel),  Len- 
nox, and  ilastcn,  ,1  J. 

A.  H.  Annstrong,  for  the  appellants,  argued  that  the  Injury 
to  tlie  plaintiff  was  the  consequence  of  volniitary  and  nftflijiiunt 
o.\piisnro  to  unnpccssiiry  daiigpr,  and  coiiticqnontly  tlic  plaintiff 
was  disentitled  tt»  coiiipcnsatiou  both  under  the  tcniis  of  the  con- 
tract and  nndtr  the  provisions  of  tlic  Ontario  Insnrance  Act,  II. 
y.  O.  11)14,  chap.  1.S3,  §  \1'1 '  He  cited,  in  support  of  his  con- 
tention, A'eiV/  V.  Trari'Iers'  lusunnn'e  Co.  (l^'H."))  12  Can.  S.  C. 

' 'ITie  provision  referrud  to  is  an  follows:  "In  every  contract  of  insnrnnce 
ugainst  accident  or  casualty  or  disiaMlity,  total  or  piirtial.  the  event  in- 
feured  a;>ainst  shall  include  any  bodily  injury  occiiHiuned  tiy  cxlcrnal  force 
or  agency,  and  happening  witboiit  the  direct  intent  of  the  person  injured,  or 
HB  the  indirect  result  of  his  intentional  act,  such  act  not  amounting  to  vol- 
untary or  negligent  cx|H)8ure  to  unneceHsary  danfter;  and  no  term,  condition, 
Htipulation,  warranty,  or  proviso  of  the  contract  varying  the  obligation  or 
lialjilily  of  the  assurer  shall  as  against  the  asaurcil  have  any  force  or  valid- 
ity." 
10  11.  R.  C. 
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55;  Smith  y.  Preferred  Mutual  AccL  Assaciaiioii  (1395)  10-t 
Mich.  034,  02  X.  W.  090 ;  HhevUn  v.  American  Mutual  Accident 
Association  {\mt)  94  Wis.  180,  36  L.R.A.  52,  08  N.  W.  86C; 
Small  V.  Travelers  Protective  Association.  (1903)  118  Ga.  »00, 
?3  L.R.A.  510,  45  S.  E.  706;  Cornish  v.  Accident  Insurawe  Co. 
(1889)  23  Q.  B.  Div.  453,  58  L.  J.  Q.  B.  N.  S.  591,  38  Week. 
Rep.  139,  54  J.  P.  262;  Cook  v.  Qrand  Trmik  E.  W.  Co.  (1914) 
31  Ont.  L.  Rep.  183,  19  U  L.  R.  600;  Turgeon  v.  The  Kint/ 
<1»15)  51  Can.  S.  C.  588,  25  D.  L.  R.  475. 

H.  S.  White,  for  the  plainti£F,  respondent,  contended  that  the 
jiidgiiieut  in  appeal  was  hased  on  a  finding  of  fact,  and  tliat  the 
learned  trial  judge's  finding  should  not  be  interfered  with.  The 
(juration  was.  What  should  a  reasimable  man  do  under  the  cir- 
oumstances  3  There  was  evidence  that  the  conductor  had  told  the 
plaintiff  to  jump.  The  plaintiff's  act  did  not  amount  to  volun- 
tary and  negligent  exposure  to  iinneceasary  danger.  McDoiu/all 
V.  Grand  Trunk  B.  )V.  Co.  (1912)  27  Ont.  L.  Rep.  369,  4  Ont. 
W.  X.  363,  8  v.  L.  R.  271;  Porter's  I^wa  of  Insurance,  4th  ed. 
pp.  503,  604.  The  conductor  should  not  [21]  have  accepted 
the  plaintiff's  railway  ticket  if  he  had  not  intended  to  deposit 
him  safely  at  Kemptville. 

Armstrong,  in  reply. 

Meredith,  C.J.C.P. :  In  this  action  the  plaintiff  is  seeking 
compensation  from  an  insurance  company,  under  his  contract  of 
insurance  with  them,  for  the  loss  of  his  left  hand,  as  a  result  of 
getting  off  a  railway  train  in  motion.  The  contract  provides  for 
the  payment  of  $650  for  the  loss  of  a  hand;  and  also  that  the 
insured  shall  at  all  times  exercise  due  care  and  diligence  for  his 
personal  safety  and  protection;  hut  it  is  admitted  that  the  laws 
of  this  province,  relating  to  the  conditions  of  a  contract  of  this 
character,  are  applicftblo  to  this  contract;  and  that  the  law,  upon 
the  one  question  now  in  issue  between  the  parties,  the  question 
whether  the  plaintiff  is  disentitled  to  the  compensation  hy  rea- 
son of  his  want  of  such  care,  is,  as  applicable  to  the  circum- 
slances  of  this  case,  that,  so  to  disentitle  the  plaintiff,  his  injury 
must  have  been  "the  indirect  result  of  his  intentional  act,"  such 
10  B.  R.  C. 
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ai-t  ■•amoiiiitiiig  to  voluntary  or  negligent  exposure  to  mineces- 
Bitry  claugcr." 

That  the  injury  was  (lie  indirect  iTsiilt  of  his  intentional  act 
19  nndeniahic ;  hia  intention,  carrietl  into  effeet,  was  to  i^et  off 
the  moving  train;  it  conid  make  no  difference  if  tlie  efindnetnr 
o£  the  train  or  anyone  elao  advised  liim  to  <lo  so,  and  if  lie  would 
not  but  for  sneh  adviee;  it  was  equally  his  intentional  net;  but, 
if  sueli  adviee  could  aid  his  claim  in  tliis  rcspet-t,  it  is  not  proved 
that  it  was  ever  jriveu;  the  conductor  denies  it,  and,  to  the  con- 
trarv,  asserts  positively  that  he  warned  the  man  not  to  gitt  off,  a 
thing  much  nioiv  likely  under  the  oireunistances;  and  a  brakes- 
man of  the  train  also  testified  that  he  too  warned  the  man  against 
getting  off.  The  indirect  result  in  question  was  that,  when  the 
man  was  thrown  d'nm  on  the  groimd,  his  left  baud  went  nnder  a 
wheel  of  the  car.  His  statement  that  something  struck  him,  as 
he  was  rising  from  Ins  fall,  and  sent  him  down  again  with  his 
band  on  the  rail,  is  not  provc<l ;  it  is  vexy  unlikely  that  he  would 
know  just  what  happened,  and  still  more  unlikely  rliat  anytbiug 
wa^  protrn<ling  from  the  train  beyond  the  stops  that  could  give 
sneh  a  blow— it  miist  have  been,  if  anything,  aoiue  part  of  the 
train;  bnt,  whether  or  not,  jnst  the  same,  it  would  be  an  indirect 
resiilt  of  his  attempt  to  alight  from  the  train  in  motion. 

1 22 J"  Then,  was  it  a  voluntary  exposure  to  unneeesi'ary  ilan- 
ger  ?  What  else  could  it  be  ?  A  desire  to  get  to  bis  homo  as  soon 
as  possible,  just  because  he  desired  to  bo  there,  can  hardly  be  the 
opposite  of  voluntary, — coui]mlaory.  It  was  his  viilnntary  act  in 
goingupon  a  through  train,  which  hcknew  did  not  stop  at  his  home 
station,  a  thing  which,  as  a  commercial  traveler,  be  must  have 
known  it  was  not  his  right  to  do;  be  voluntarily  t<iuk  the  chance 
of  gi'tting  the  indulgence  of  the  conduetor  of  the  train  in  jkt- 
initting  him  to  travel  on  a  train  which  never  stopped  at  the  man's 
home  station,  taking  bis  chances  of  getting  off  some  little  dis- 
tance from  that  station  where  trains  usually  stopped,  and,  it  is 
said,  ought  always  to  stop,  befope  crossing  the  track  of  another 
line  of  a  railway,  bnt  never  to  stop  there  for  letting  down  or  tak- 
ing up  passengers.  That  it  was  a  <htngor,  a  great  danger  even  to 
agile  trainmen,  is  self-evident. 

So,  too,  it  was  a  negligent  e.\posure  to  unnecessary  danger, 
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great  danger,  as  I  hiivt*  aiud.  Tlie  man,  in  his  application  for 
tliia  iiiaiirauee,  made  in  ifay,  1!)13,  stated  thai  he  was  tlicii 
forty-seven  years  of  age,  ■weighp<l  200  poimda,  and  wa«  ."  fret  and 
.S  inches  in  height;  he  had  been  under  medioal  tivtilini'iit  at  ono 
time  for  indigestion,  vhicb,  his  phj-sician  thought,  was  emisetl 
by  his  obesity,  nbicb  he  also  thought  might  hv  Htfecting  his  heart. 
On  the  11th  February,  in  the  ncighlwrhood  of  Hinitb's  Falls, 
abont  5  o'clock  in  the  afternoon,  with  the  teinperaturi'  112'  bebw 
zero,  and  with  ice  and  snow  upon  the  gronnd,  (his  man,  di-essod 
in  a  winter  overcoat,  and  carrying  a  traveling  Img  in  his  right 
hand,  stepped  off  a  throngh  train,  the  speed  of  which  ho  says  ho 
did  not  know,  bnt  which  the  conductor  of  the  train  l('stifi<'il  was 
from  8  to  12  miles  an  honr,  a  mile  or  so  before  coming  (o  the  place 
where  it  nsually  stopped,  and  we  are  seriously  nskcd  to  tind  that 
that  was  not  a  negligent  exposure  to  nnnecc-isary  danger.  It 
iiar<Ily  needed  the  testimony  of  the  train  couihictor,  of  twenty- 
two  yeai-s'  railroad  experience,  that  it  was  so  much  so  that  he 
would  not  have  attempted  it;  but  there  is  that  trstimoiiy,  and 
that  is  all  there  is  on  that  subject.  See  Cornish  v.  Arrident  In- 
surance Co.  (1889)  L.  IJ.  23  Q.  B.  Div.  453,  r>8  L.  J.  Q.  B.  N. 
S.  501,  38  Week.  Rep.  130,  54  J.  P.  262;  and  Gaire^on  v.  Com- 
merciitl  Travellers'  Eastern  Accidettl  Association  (190")  19."> 
Mads.'.-.31,  10  L.E.A.(X.S.)  9C1,  81  N.  E.  201. 

If  the  man's  life,  or  a  great  fortune,  depended  uiwn  it,  one 
might  not  blame  biin  for  taking  the  risk;  but,  even  in  such  a 
[23]  case,  how  could  the  risk  be,  justly,  put  iipou  the  insurance 
company  ?  Xo  part  of  the  fortune  would  in  any  case  have  come 
to  them. 

Beiug  a  commercial  traveler,  the  plaintiff  must  have  known 
that  he  wouht  not  Iiave  l)eeu  carried  very  far  without  payment  of 
the  fare,  and  be  had  paid  to  Kemptville  oidy;  and  he  probably 
knew  the  law  that  ho  could  not  be  put  off  except  at  some  safo 
place;  the  result  of  all  of  which  is  that  he  would  prohahly  have 
been  let  down  at  Kcmptville,  or  at  the  worst  the  next  station. 

But  all  that  is  not  ^cery  material ;  nor  was  a  good  deal  of  the 
evidence  which  would  have  been  material  if  the  action  had  been 
against  the  railway  company.  The  plaintiff  was  a  man  of  mature 
years,  entirely  his  own  master,  and  under  no  eompnlaion,  except 
lo  B.  It.  c. 
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his  tlosire  to  get  lioiiio  liv  tliat  traiu;  and  it  i»  but  proiMT  to  atUl 
that  where  passciigora  will  not  wait  for,  or  for  otlier  rca^iis  will 
not  take,  the  regular  and  proper  traius,  stopping  for  paasciigera  to 
alight  and  board,  at  their  destinations,  tliey  onglit  to  rcmcnibor 
that  they  are  acting  in  breach  of  their  eontraeta  mu\  of  tlic  rights 
and  interests  of  the  railway  company,  and  are  taking  riakn.  So, 
too,  when  entering  into  an  insurance  contract,  the  insured  should 
make  sure  of  the  nature  of  the  insurance  effected,  and  not  carry 
away  a  policy  not  covering  his  negligent  acts,  of  all  kinds,  if  he 
expects  after  au  accident  to  be  treated  as  if  it  did. 

The  learned  county  court  judge  seems  to  hare  treated  the 
obiter  dicta  of  a  leariieii  judge  of  a  court,  the  sliadow  of  which  is 
mucli  nearer  to  him  than  that  of  thia  court,  and  not  the  words  of 
the  enactment  in  question,  as  the  law  governing  the  case;  so  that 
we  are  really  not  reversing  his  finding  of  fact;  if  the  case  had 
been  dealt  with  by  him  upon  the  very  words  <;f  the  act,  I  have 
the  hope  and  belief  that  our  findings  are  quite  in  accord  with 
that  which  his  would  have  been. 

I  would  allow  the  appeal. 

Of  sympatliy  for  the  plaintiff  it  ought  to  bo  needless  to  speak; 
it  does  the  man  no  substantial  good,  and  must  be  known,  uuex- 
preesed  as  well  as  cxpres-sotl,  for,  in  human  nature,  liow  could  it 
be  hut  abundant  i 

Riddell,  .T.:  Thin  appeal  from  the  County  Court  of  the 
County  of  Carlcton  involves  an  interpretation  (1)  of  the  tomi.« 
[24]  of  a  contract  of  accident  insurance  and  (2)  of  the  statutory 
provision,  R.  S.  ().  lOli.  chap.  18-t,  §  172  (1). 

The  plaintitf.  a  coinnu-rcial  traveler,  procured  a  |>oIicy  of  ac- 
cident insurance  fnmi  the  defendants,  providing  (amongst  t  tbor 
things)  f<)r  the  payment  to  him  of  $B5()  if  he  should  from  exter- 
nal, violent.  acci<lental  cause.^  lose  a  hand  at  or  above  the  wrisi ; 
"the  insnn'd  shall  at  all  times  exercise  due  care  and  diligence  for 
his  perHiiial  safety  and  imitcction." 

Being  a  commercial  traveler,  nsing  trnins  every  day,  he  on  the 
nth  Fcbniary.  lUl."!,  was  at  Smith's  Falls,  where  he  had  stayed 
overnight. — he  had  a  commercial  ticket  from  Itrockvillc  to 
Kemptville,  and  desired  to  go  to  the  place  la.*!  named.  Accord- 
10  B.  K.  r. 
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inglj,  Lc  boardeil  at  Smith's  FalU  a  Canadian  Pacific  Itailway 
train  which  pass^'d  throus'i  Kcmptville  on  the  way  to  .\foiitreaI. 
It  is  Eworu,  and  not  cciih-adictod,  that  on  the  train  lie  was  asked 
if  he  had  not  heard  the  brakcaman  unnoiinoe  that  tho  Iraiu  did 
not  stop  for  passengers  between  .Smith's  Falla  and  ilontroal,  and 
said  "Ves."  lie  aduiita  that  he  knew  that  it  was  a  thr<mj;h  train, 
which  did  not  stop  with  passengers  at  Keniptville,  "only  that 
they  usually  stopped  there  ...  at  what  is  known  m  the  'Dia- 
mond,' "  about  1^  or  3  miles  from  Kcmptville.  The  conductor 
took  lip  the  ticket— and,  later  on,  upon  being  asked  whether  ho 
was  going  to  stop  at  the  'Diamond,'  answered  in  the  negative. 
The  plaintiff  who  is  described  as  a  stont,  oliese  man,  took  hia 
"grip"  and  stepped  down  on  the  steps  of  the  car  and  stepped  or 
jumped  off.  The  speed  of  the  train  at  tlie  time  dws  not  seem  to 
he  deiinitelv  fixed — the  conductor  says  S  to  1'2  miles  an  Jioiir. 
Xo  one  says  any  lens;  the  plaintiff  does  not  know.  The  place 
was  not  the  place  whei-c  the  train  nsiially  stoppiMl,  hnt  some  dis- 
tance away — the  plaintiff  says  the  conductor  sai<l  to  him  us  Ik- 
stepped  out  of  the  door,  "You  had  better  ^ump " — this  the  con- 
ductor denies,  and  says  that  he  told  the  plaintiff  not  to  jninp. 

The  plaintiff  fell,  and  in  some  way  his  arm  got  under  the 
wheels,  and  he  lost  his  hand  above  the  wrist. 

The  county  court  judge  held  that  he  had  not  disentitled  him- 
self to  relief  and  gave  him  judgment  against  the  insurance  com- 
pany— the  company  appeal. 

The  learned  oounty  court  judge  is  apparently  impressed  by  a 
dofinition  of  "Tolniitary"  in  this  connection  given  by  Sedgewick, 
.T.,  in  Canadian  Haihray  Accidenl  Insurance  Co.  v.  Mcyeiin. 
(0102)  [26]  32  (\n.  S.  C.  194 — that  to  be  a  voluntary  exposure 
to  inmeccssary  danger  the  act  must,  according  to  the  view  of  a 
reasonable  man,  he  madness,  except  on  the  hypothoHis  of  volun- 
tary snicide  or  self -mutilation. 

This  definition — or  description— is  obiter,  not  nc<'essary  for 
the  deciaitm,  and  is  not  concurred  in  hy  other  judges.  It  does 
not  seem  to  me  that  "voluntary"  has  any  such  extreme  connota- 
tion; hut,  in  any  ease,  the  words  of  the  statute  are  "voluntary  or 
negligent,"  and  there  may  he,  and  often,  hourly,  is,  nf^ligenee 
without  anything  that  looks  like  suicide  or  self-muttlation. 

10  B.  R.   C. 
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Tlio  question  here  is — Was  this  unfortunate  accident  the  re- 
sult of  (1)  an  intentional  act  (2)  not  aniountiug  to  voluntary 
i  or  nisligeiit  exposure  (3)  to  unnecessarv  danger? 

That  the  aet  Was  intcntioniil  is  undoubted— Was  it  a  negligent 
ex^TOsure  to  tuineeesaary  danger?  This  is  a  question  of  fact 
within  reasonably  wide  limits. 

The  danger  was  obvious,  the  plaintiff  knew  it  well — it  scj^nia 
to  me  to  liave  been  unneceaaarily  incurred.  No  jeiison  is  given 
why  it  could  bo  nccosaary  for  the  plaintifF  to  get  otf  as  and  when 
ho  did — he  lived  at  KeraptviUe  indeed,  but  no  great  exigency 
called  for  hiui  to  risk  life  or  limb;  the  only  reason  he  gives  is 
that  he  had  been  accustomed  to  get  off  at  the  Diamond  when  the 
tmin  stoppt^d  (as  it  usually  did) — and  that  tli'm  day  the  train 
was  not  going  to  stop.  That  the  conductor  told  him  to  jump  (if 
he  did)  adds  nothing  to  the  necessity. 

T  do  not  press  the  point  that  the  conductor,  having  taken  up 
the  ticket  rending  only  to  Kemptville,  would  probably  not  take 
the  chance  of  carrying  him  to  Jlontreal,  but  would  almost  cer- 
tainly put  him  off  at"or  near  Kemptville. 

Then  was  the  e.\posure  negligent?  I  accept  the  criterion  of 
(he  county  court  judge— Was  it  something  "which  reasonable 
and  ordinary  pnidcnce  would  pronounce  dangerous?  Aud,  on 
the  evidence,  I  think  that  this  was  negligent,  something  which 
I'casonahle  an<l  ordinary  prudence  would  pronounce  dangerous — 
the  insured  did  not  exercise  due  caie  aud  diligence,  as  required 
hy  the  terms  of  the  policy,  and  the  statute  does  not  help  him. 

As  this  is  a  question  of  fact,  not  much  assistance,  except  in  a 

■  i>;eneral  way,  can  bo  derived  from  the  cases.  The  following  co»- 
tain  statements  of  more  or  less  importance  in  cases  not  diaaim- 
ihir:  [26J  NetU  v.  Travelers'  Insurance  Co.  (18S5)  12  Can.  S. 
('.  i>."i ;  Vannflinn  liailwaij  Accule.nt  Jn.turance  Co.  v.  McSevin 

■  (]!I02)  .'iii  Can.  S.  C.  11)4;  Cornish  v.  Accident  Insurance  Co. 
i\HH»)  L.  R.  2;!  Q.  B.  Div.  45:i,  58  L.  J.  Q.  B.  K  S.  591,  38 
Week.  Itep.  13!l,  .^4  .T.  P.  2C2 ;  Cook  v.  Grand  Trunk  B.  IV.  Co. 
(iyi4)  31  Out.  1..  Rep.  1S3,  19  U.  I.  R.  000;  Locell  v.  Acci- 
fleni  Imnrance  Co.  (1874)  3  Ins.  L.  J.  877;  Cyc  vol.  1,  p.  2.-i!); 
Am.  &  Eng.  Encyc,  of  Law,  2d  ed.  "Accident  Insurance,"  vol.  1, 
pp.  284  et  seq. 
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The  appeal  should  bo  allowed,  with  costs,  and  the  aotion  dis- 
missed, with  costj. 

Lennox,  J.,  agreed  with  tlie  opinion  of  the  Chief  Justice. 

Masten,  J.,  agreed  in  the  result. 

Appeal  allowed. 

Note. — Accident  insurance:  alighting  from  or  boarding  moving 
train  as  voluntary  exposure  to  unnecessary  danger,  or 
obvious  risk  of  injury,  within  exception  of  policy. 

It  may  be  stated  that  the  question  whether  an  insured  has  been 
guilty  of  a  voluntary  exposure  to  unnecessary  danger  or  obvious  risk 
of  injury  within  the  meaning  of  an  exception  in  an  accident  policy, 
in  boarding  or  alighting  from  a  moving  train,  depends  upon  the 
particular  facte  and  circumstances  of  each  case. 

It  has  been  held  that  it  is  not  obviously  dajigerous  as  a  matter  of 
law  to  step  from  a  car  moving  at  any  speed  whatever,  and  that  there- 
fore a  demurrer  to  a  fdca  merply  alleging  that  there  was  nn  exi)osure 
by  the  insured  to  ot)vious  risk  of  injnry  or  known  danger,  within  an 
exception  of  an  accident  policy,  in  stepping,  jumping,  or  alighting 
from  a  moving  tar,  should  be  sustained.  Nalional  Life  <£■  Acci.  Ins. 
Co.  V.  Lokei/  (1S)1»)  16fi  Ala.  174,  53  So.  45. 

And  it  has  been  held  that  attempting  to  board  the  front  platform 
of  an  clcL'tric  car  while  it  was  moving  at  a  very  slow  rate  of  speed 
did  not,  as  a  matter  of  law,  amount  to  a  "voluntary  or  unnecessary 
exposure  to  danger,  or  to  obvious  risk  of  injury."  Johiinns  v. 
National  Acd.  ^oc.  (1897)  IG  .\pp.  Div.  104,  45  X.  Y.  Supp.  117, 
2  Am.  Seg.  Hep.  TG?. 

And  it  has  been  held  that  an  attempt  to  board  a  traiu  pulling  out 
of  a  station  at  a  si>eed  of  alwmt  2  miles  nn  hour  is  not,  as  a  matter  of 
law,  an  unnecessary  exposure  to  danger.  Trarckrs  Preferred  Aeci. 
A^o.  V.  tilone  (lKli;t)  5U  111.  App.  22^. 

.Aiul"  whether  a  railroad  employee,  accnstonied  to  hoani  trains  in 
motion,  is  guilty  "of  voluntary  exposure  to  unnecessary  danger"  in 
attempting  to  board  a  train  running  at  from  4  to  C  miles  per  hour, 
has  iH'eu  held  a  question  for  the  jury.  Colleii  v.  Fidelili/  £■  0.  Co. 
(lfi!)0)   11  Fed.  50G. 

And  in  Hadenfeld  t.  ilasmcliii.^ells  Jilut.  Arri  Asuo.  (1891)  154 
Mass.  77,  13  L.K.A.  263,  27  X.  li.  'ili'-i,  the  court  said  that  leaving  a  ^ 
car  while  in  motion  was  not  necessarily  "a  voluntary  e.vposnre  to 
imnecessarv  danger,"  but  that  whether  it  was  or  not  depended  upon 
10  B.  n.  c. 
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tlie  lircH instances,  which  in  that  case  did  not  appear,  even  if  it 
iHHilJ  he  inferred  tJiat  tlie  iiism-ed  received  tlie  injury  wliiclt  caused 
his  ileath  while  aiifjhting  from  the  moving  ear. 

And  whftiier  a  cattle  dealer,  who  was  permitted  by  the  [iDliny  to 
attend  his  cattle  diiriiif;  shipiitcnt,  was  guilty  of  a  "volujitary  ex- 
posnre  to  unneeensary  dniigcr/'  was  held  in  Pofific  Mat.  L.  Ins.  Co. 
V.  Snmrden  (IfiSl.t)  ;  C.  V'.  A.  aCl,  12  U.  S.  App.  70i,  5S  led.  ;U->, 
to  \k  a  question  for  the  jury,  where,  while  he  wan  attending  the  cattle, 
the  engineer  sonuded  the  signal,  "oft  brakes,"  and,  realizing  that 
he  was  so  far  from  the  caboose  that,  before  he  could  get  to  it,  the 
train  would  he  .under  such  headway  that  he  could  not  get  on,  he 
s^tarted  to  climb  upon  the  iron  ladder  attached  to  a  car  for  the  use 
iif  the  train  crew,  stiK-k  men,  and  otbera  having  the  right  and  occasion 
to  use  it,  intending  to  climb  to  tire  top  of  the  car  and  remain  there 
nntil  the  next  i^tatioii  was  readied;  but,  just  as  he  was  in  the  act 
of  reaching  the  top  of  the  car,  and  was  still  holding  on  to  the  iron 
ladder,  a  "helping  engine,"  at  the  rear  of  the  train,  pushed  the  cnra 
with  such  suddenness  and  force  as  to  break  his  hold  upon  the  ladder 
iiik)  throw  him  down  bctn'ecn  the  cars. 

And  mContwenlnl  Cn>!mlli/  Co.  v.  Decg  (1310)  5!)  Tex.  Oiv. 
A|t|).  33.  125  S.  \V.  3ii3,  the  question  whether  the  insured's,  death 
resulted  from  a  voluntary  exposure  to  unnecessary  danger  or  obvious 
ri.sk  of  injnry  was  lield  to  have  been  properly  left  to  the  jury,  where 
there  was  evidence  that  he  was  an  active  railroad  man  and  was 
killed  in  alighting  from  a  slowly  moving  train  on  which  he  was  a 
passenger,  and  also  evidence  that  he  did  not  attempt  to  steji  off  the 
train,  but  fell  off.  The  court  said:  "The  testimony  aiwve  quoted, 
coming  from  the  persons  who  appear  to  have  been  in  a  position  to 
witness  the  event,  if  accepted  by  tlie  jury,  shows  that  Deeg  from  some 
accidental  cause  lost  his  balance  before  he  could  he  said  to  have  un- 
dertaken tlie  act  of  getting  off,  and  that  this,  an  accident  jiure  and 
simple,  was  what  led  to  his  death,  and  not  any  danger  that  Inrked  in 
the  act  of  getting  off  the  moving  train,  because  such  act  had  not  l)een 
reached.  And  if  it  had  been  reached,  and  he  bad  met  his  death  as  a 
result,  it  would  not  follow,  as  a  matter  of  law,  that  he  volnntarily  ex- 
posed himself  to  such  danger.  Tn  order  for  this  to  be,  the  danger 
must  have  been  one  so  logically  attending  the  act  that  he  must  have  . 
Iieeii  conscious  of  it.  A  train  may  be  going  so  slow  that  no  one  would 
imagine  danger  in  getting  off,  and,  on  the  other  hand,  it  may  be 
going  so  fast  that  everyone  would  reali?!"  the  presence  of  danger  in 
the  act.  The  train  was  nearing  the  station,  and  was  going  at  what 
seems  to  have  hcen  n  low  rate  of  speed.  The  deceased  was  an  ex- 
perienced railroad  employee,  in  active  service  on  and  about  trains, 
and  whether  or  not  to  such  a  person  there  was  danger  at  all  in  his 
getting  off  this  train  at  that  time  and  place,  and  the  train  going  at 
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that  aju'ed,  would  have  been  a  (jiiestiuu  proper  to  siibiuJt  to  the  jury; 
mill,  for  liftter  reanoii,  tlic  question  whether  or  not  he  was  conscious  of 
the  daDger  of  wjint  happened,  for  unless  it  was  Kiiffit-iently  probable 
t-o  priwut  iUelf  U>  liini  he  could  not  be  said  to  have  voluntarily  ex-  ■ 
poiwd  hiiusf  If  to  it." 

And  a  traveiinj?  sale:>niau  cannot -he  held,  as  a  matter  of  law,  to 
liave  Yolunlarily  exposed  hiniPelf  to  uiiuecessnry  danger  in  attempt- 
ing to  board  a  train  just  after  it  had  started  from  the  station,  there 
being  evidence  that  it  had  moved  about  125  feet  and  was  going  at  a 
epee<l  of  from  8  to  10  miles  an  hour,  and  it  not  appearing  tliat  he 
knew  of  the  close  proximity  to  the  track  of  a  building  with  which  he 
came  in  contact  as  lie  was  drawing  himself  up  on  the  step  of  the  car. 
FUlelitij  d-  ('.  Co.  V.  Ni/(ij7  (18!)!))  181  III.  Ill,  48  L.lt.A.  359,  54 
\.  E.  903.  Tile  court  said;  "The  terra  'voluntary  exposure'  does 
not  mean  simply  that  the  act  of  attempting  to  get  aboard  of  the 
moving  train  was  voluntary  or  was  consciously  and  intentionallv  per- 
formed, but  also  that  the  insured  was  conscious  of  the  danger  to 
which  he  was  then  exposing  himself  and  voluntarily  assumed  it,  or 
that  the  danger  was  so  apparent  that  a  man  of  ordinary  intolligcnec 
would,  under  the  circumstances,  necessarily  liave  known  it.  One  may 
vobmtarily  do  on  act  exi>osiug  liimself  to  great  danger,  which  danger 
he  does  not  apprehend  and  which  is  not  obvious.  In  such  a  case  it 
conld  not  be  said  that  he  volimtarily  ex]iosed  himself  to  danger.  If 
he  does  not  know  of  the  danger,  how  can  it  be  said  that  he  volun-. 
tarily  assumes  it  or  exposes  himself  to  it?  Mere  failure  to  observe 
ordinary  care  would  not,  as  in  an  action  for  negligence,  <lcreal  a  re- 
covery on  the  contract.  This  view  of  the  law  is  not  controverted  by 
appellant.  Indeed,  the  trial  court,  at  appellant's  request,  instructed 
the  jury  that  the  words  'voluntary  exposure,'  as  used  in  the  policy. 
implied  conscious,  intentional  exposure,— something  which  he  was 
willing  to  take  the  risk  of;  that  it  meant  a  willing  or  wilful  assump- 
tion of  the  risk,  knowing  the  risk. — a  wilful,  conscious  assumption  of 
the  risk  of  danger.  As  before  said,  there  was  no  evidence  whatever 
that  he  knew  of  the  proximity  of  the  ticket  office  building,  or  had 
any  reason  to  believe  that  he  was  exposing  himself  to  the  danger  of 
coming  in  coutact  with  any  such  object  before  he  could  get  within 
the  car.  Ilia  experience,  strength,  and  activity  may  have  been  such, 
80  far  as  the  evidence  shows,  that  there  was  less  danger  to  him  in 
mounting  a  car  going  at  the  speed  mentioned  by  the  witnesses  than 
there  would  be  to  many  persons  in  mounting  a  car  at  the  moment  of 
starting,  and  it  would  bo  an  unreasonnble  rule  to  adopt,  to  hold,  as  u 
legal  proposition,  that  a  traveler  who  steps  upon  the  platform  or 
Eteps  of  a  moving  car  of  a  railway  train  voluntarily  exposes  himself 
to  unnecessary  danger,  though  it  may  be  conceded  he  is  guilty  of 
negligence  in  so  doing.  There  are,  doubtless,  few  trainmen  whose 
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duty  it  is  to  alight  t\t  station  platforms  wlio  do  not  board  the  train 
jifter  it  has  started.  In  doing  so  it  certainly  could  not  be  said,  as  a 
matter  of  law,  that  they  thus  incur  obvious  'danger.  At  what  rate 
of  speed,  then,  must  the  train  bo  moving  before  it  can  be  paid  that 
an  attempt  to  get  aboard  wo\iid  bo  obviously  dangerous?  All  reason- 
al)le  minds  would  agree  that  it  would  be  obviously  dangerous  to  at- 
tempt to  climb  upon  a  passing  railway  train  jroiiii^  at  full  speed  or 
at  a  high  rate  of  sjiecd,  and  in  a  proper  case,  doubtless,  the  jury 
would  he  BO  instmcted;  but  it  does  not  follow  that  it  would  be  proper 
to  so  instruct  the  jury  in  a  case  where  the  train  Jind  not,  after  nXartr- 
ing,  proceeded  beyond  100  or  125  feet,  and  bad  acquired  only  such 
si>eed  as  shown  by  the  evidence  in  this  case.  The  f|nostiou  in  such  a 
.  case  is  one  of  fact,  and  not  of  law,  and  in  the  case  at  bar  the  question 
of  fact  has  been  conclusively  settled  agginst  tlie  appellant." 

And  one  attempting  to  board  a  train  moving  at  a  rate  not  so  fast; 
as  one  would  walk  from  a  station  platform  does  not.  ns  a  matter  of 
law,  wilfully  and  wantonly  expose  himself,  within  a  provision  of  a 
policy  of  accident  insurance  exempting  the  company  from  liability 
for  any  ''injury  hap|>oning  to  insured  by  reason  of  his  wilfully  and 
wantonly  exposing  himself  to  any  unneecssarv  diinger  or  peril." 
Srl,»fi<icr  V.  I'rorlthnt  L.  Ins.  Vo.  (ISGD)  2-t  \Vis.  2S,  1  Am.  Rep. 
157,  7  Am.  Xeg.  Cas.  174.  The  court  said:  "Tb^  rpie.-tion,  there- 
fore, remains,  whether  the  attempt  of  the  deceased  to  get  upon  the 
train  was  within  this  provision,  and  constituted  a  'wilful  and  wanton 
c.\jiorinre  of  himself  to  unneees.sary  danger.' '  I  cannot  think  so.  The 
evidence  showed  that  the  train,  having  once  been  to  tlie  platform, 
bad  liacked  so  that  the  cars  stood  at  some  little  distance  from  it. 
While  it  was  waiting  there,  the  deceased  was  walking  back  and  forth 
on  tlie  platform.  It  is  very  pVoliable  that  he  expected  the  train  to 
stop  there  again  before  finally  leaving.  But  it  did  not.  It  came 
along,  and  while  moving  at  a  slow  rate,  not  so  fast  as  a  man  would 
walk,  be  attempted  to  get  on,  and,  by  some  nieims,  fell  either  under 
or  liy  the  side  of  the  cars,  and  was  ernshed  ia  death.  The  act  may 
have  been  imprudent.  It  may  have  been  such  negligence  as  would 
have  prevented  a  recovery  in  an  action  bai-ed  upon  the  negligence  of 
the  eoni]>any,  iX  there  had  been  any.  But  it  does  not  sceiu  to  have 
contained  those  elements  wbicli  could  be  jnslly  eharactcriKcd  us  wilful 
or  wanton.  The  deceased  was  in  the  regular  prosei'ulion  of  bis  busi- 
ness. He  desired  and  expected  to  leave  on  that  train.  Finding  tliat 
lie  would  be  left,  unless  be  got  on  while  it  was  in  motion,  it  was 
natural  enough  for  him  to  make  the  attempt.  T!ie  strong  disin- 
clination which  peo]ile  have  to  being  left  would  impel  him  to  do  so. 
The  railroad  cmploye(;s  were  getting  on  at  about  the  same  time.  Im-  ■ 
prudent  though  it  is,  it  is  a  common  practice  for  others  to  get  on  and 
off  in  the  same  manner.    He  had  undoubtedly  seen  it  done,  if  he  had 
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not  done  it  himeelf,  inany  tinie»,  without  injury.  I  cannot  regard 
it,  therpfnre,  as  a  wilfii]  ami  wanton  exposure  of  himself  to  unneces- 
sary danger,  within  the  meaning  of  the  policy." 

This  case  was  distinguialied  in  Shevlin  v.  American  Mut.  Acci. 
Asso.  (1896)  94  Wis.  180,  36  L.R.A.  52,  (18  X.  \V.  866,  where  it  was 
held  that  j'unipinf:.  without  any  reasouahle  necessjity  therefor,  in  the 
dark,  from  a  frciglit  train  in  rapid  motion,  on  which  one  was  riding 
withont  permission,  was  an  "exposure  to  unnecessary  danger,"  within 
the  meaning  of  aij  exception  in  an  accident  policy  which  did  not  con- 
tain the  words  "voluntarily,"  "wantonlyj"  "wjJfuHy,"  or  any  equiv- 
alent words.  The  court  said :  "It  excepts  'any  injnry  resulting  in 
whole  or  in  part  from  exposure  to  uniiecessary  danger.'  The  word 
'voluntary'  does  not  occur,  whicli  led  to  the  construction,  that  the 
negligence  contemplated  was  a  conscious  exiwBure  to  danger,  to  grogs 
negligence,  in  some  of  the  cases  referred  to,  not  necessary  here  to 
approve.  It  does  not  contain  the  words  'wantonly  and  wilfully,'  or 
any  c(|nivalent  words,  which  led  to  the  decision  in'.'^chneijirr  v.  I'rov- 
Uienl  L.  7ns.  Co.  siipra.  The  language  can  hardly  he  said  to  admit 
of  two  constructions,  so  as  to  jnvoke  the  application  of  the  rule  that 
the  construction  should  be  adopted  most  favorable  to  the  assured.  It 
plainly  includes  all  cases  of  exposure  to  unnecessary  danger  where 
such  exposure  is  attributable  to  negligence  on  the  part  of  the  assured ; 
that  is,  the  exception  was  intended  to  hold  the  insured  responsible 
for  the  exercise  of  onlinary  care,  and  to  except  from  the  provisions  of 
the  policy  all  cases  of  injury  occurring  in  whole  or  in  part  through 
a  failure  to  exercise  such  care.  Under  such  a  provision  no  recovery 
can  he  had  if  the  injury  is  caused  by  reason  of  exposure  to  unneces- 
sary danger,  witliJn  the  general  principles  of  tlie'  law  of  negligence. 
Under  this  construction  of  the  policy,  no  other  conclusion  can  be 
reached  tlian  that  the  assured  came  to  his  death  by  reason  of  his  ex- 
posing himself  to  unnecessary  danger;  hence,  there  being  no  evi- 
dence to  support  the  verdict,  the  trial  judge  erred  in  refusing  to  set 
it  aside,  and  grant  a  new  trial." 

It  will  1)0  observed  that  in  tlie  reported  case  (Martin  v.  Photec- 
TITE  Asso.  OP  Cam.ada,  aiitr,  660),  where  tlie  insured,  a  traveling 
man,  who  was  desirous  of  reaching  home,  boarded  a  train  which  he 
knew  did  not  stop  at  his  destination,  with  the  extwctatioii  of  i)eing 
able  to  leave  it  at  a  point  near  by  at  wliich  trains  generally  stopped, 
was  held  guilty  of  voluntary  expomirc  to  nnnecessary  danger  within 
an  exwption  in  his  accident  policy  in  jumping  from  the  train  with 
hi!"  I»ag  ami  coat,  after  he  found  that  it  was  not  going  to  stop  as  he 
oxpeciwl,  and  when  it  was  moving  R  or  18  miles  an  hour. 

,\nd  it  has  been  held  that  for  a  man  sixty-six  years  old,  weighing 
1K4  |H)nnds.  and  carrying  an  umbrella  under  his  arm.  to  attempt  to 
iMiard  a  train  running  6  or  8  miles  an  hour,  is  so  obviously  dangerous 
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as  to  come  within  aD  exception  in  ao  accident  policy  that  it  does  not 
extend  to  death  or  injury  resulting  from  "voluntary  exposure  to  un- 
necessary danger."  Rebman  v.  General  Acci.  Ins.  Co.  (1907)  217 
Pa.  518,  10  L.RA.(N.S.)  957,  66  Atl.  859. 

And  a  traveling  salesman  who,  without  any  ueceeaity  shown,  while 
carrying  a  bag  in  e«eh  hand,  jumped  from  a  train  moving  at  the 
rate  of  from  1  to  6  miles  an  hour,  just  after  it  had  pulled  out  of  a 
station,  was  held  as  a  matter  of  law,  to  have  exposed  himself  to  aa 
"obvious  risk  of  injury,"  within  the  meauing  of  a  provision  in  a  pol- 
icy exempting  the  company  from  liability  in  case  of  an  injury  result- 
ing from  "voluntary  or  unnecessary  exposure  to  danger,  or  to  obvious 
risk  of  injury."  Stnith  v.  Preferred  Mut.  Acci.  Asso.  (1895)  104 
Mich.  C34,  62  K.  W.  990. 

.  It  was  held  in  Trarelcrs  Protective  Asso.  v.  Small  (1908)  115  Oa. 
455,  41  8.  E,  628.  that  the  question  whether  an  attempt  to  board  a 
moving  train  of  cars  propelled  by  steam  is  u  "voluntary  or  uuneces- 
sai7  exposure  to  danger,  or  to  obvious  risk  of  injury,  "depends  upon 
whether,  under  all  the  circumstances  at  the  time  the  attempt  was 
made,  an  ordinarily  prudent  person  would  have  made  the  attempt; 
that  if  such  a  ijersion  would  not  have  done  so,  and  if  there  was  no 
eraeigency  which  re(]uired  the  insured  to  lioard  the  train,  except  in- 
convenience of  delay  or  pos^iiilc  injury  to  business, — the  attempt 
falls  within  the  provision. 

And  applying  this  doctrine,  upon  a  subseiiucnt  appeal  of  the  same 
case  in  (190;))  118  Ga.  900,  6;i  L.R.A.  510,  45  S.  E.  706,  it  was  held 
that  an  attempt  to  Imard  a  train  running  at  8  or  10  miles  an  hour, 
liy  a  young,  stnjng,  and  active  man  with  experience  as  a  "traveling" 
man  in  hoarding  and  alighting  from  moving  cars,  was  an  exposure 
to  "obvious  risk  of  injury,"  within  the  meaning  of  the  jwlicy;.  find, 
when  made  merely  for  the  purpose  <|f  avoiding  the  delay  incident  to 
missing  the  train,  w»mld,  as  a  matter  of  law,  prevent  a  recovery 
against  the  insurer  for  injuries  rCi-eived  in  coiisetjuence  of  such 
attempt.  The  court  nccordinglv  allirmed  a  judgment  entered  on  a 
nonsuit  against  the  plniniiff  in  mi  action  to  recover  on  the  policy. 

In  llivlil  v.  (Ifiicnil  .iccl.  Ax.<ui:  Corp.  (190t()  ;JS  Pa.  Super.'  Ct. 
no.  where  lliere  was  conflicting  evidence  as  to  whether  the  insured. 
who  was  a  pas-^enger  on  a  cnnided  street  ear,  fell  or  junipcil  from  it. 
the  li'ial  court  in  submiLling  (lie  (jucsiiou  whether  his  death  resulted 
from  unuecc.-'siiry  cxpusnrc  tn  ohvious  risk  of  injiirv,  or  olivious  dan- 
ger, ehiiriied  that  if  he  juniiied  fn>m  llie  car  while  it  was  in  nuilion 
the  verdict  should  l>e  for  the  ddendniit.  and  tluil  if  the  jury  found 
that  he  tripped  or  fell  from  the  car,  and  that  his  rising  and  walk- 
ing on  the  jdatfonn  and  desL'cndiiig  fnmi  the  running  Ijoard  was 
such  a  risk  a.s  an  onlinarily  prudent  man  would  take,  tliere  could  !« 
a  recovery,  but  that  tliere  could  not  if  it  was  such  an  obvious  risk  of 
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danger  tlint  an  or<iinarily  pniileot  man  would  not  take  it.  lu  hoitl- 
ing  that  the  defendant  liail  no  ground  of  TOmpUint  thn  court,  with 
refejcnce  to  the  provision  under  consideration,  s&id:  "Unncbeseary 
exposure  to  obvious  danger  moans  an  exjtoaure  with  knowlctlge,  or 
under  circumtftancci*  from  wliich  knowledgL'  would  be  inferred,  to  a 
risk  whicli  it  was  not  nec'cssary  to  incur.  The  meaning  is  the  sami^ 
as  if  the  exception  had  ixvn  expressed  in  the  words  'voluntary  ex- 
posure to  unnecesfiary  danger,'  whicli  form  of  expression  in  contracts 
of  this  character  haa  been  frequently  donstrued.  The  exception 
means  ft  wanton  or  g^oaalj  imprudent  exposure.  It  is  not  such  ex- 
posure 88  men  usually  are  going  i«  take,  such  as  is  incident  to  the 
ordinary  habits  and  customa  of  life.  Siicli  an  exposure  does  not  come 
within  the  range  of  a  defense.  An  exposure,  in  order  to  have  been 
a  contributing  cause,  and  so  defeat  the  plaintiif's  right  to  reooier, 
must  he  sflniething  beyond  the  ordinary,  or  wanton  ^ece  of  gross 
carelessness,  as  we  would  term  such  in  our  designation  of  conduct 
in  tile  usual  walks  of  life." 

In  Alter  V.  Union  Caeiiaily  £  Swely  Co.  (1904)  lOS  Mo.  App. 
161),  83  S.  W.  276,  it  was  held  that  a  case  of  "voluntary  exposuii; 
to  avoidable  danger"  was  conclusively  established,  and  that  the 
jury  should  have  been  so  instructed,  by  the  testimony  of  the  insured 
that,  instead  of  proceeding  to  hia  residence  tlirough  the  puhlii: 
streets,  as  lie  might  have  done,  he  took  a  more  direct  route  through 
railroad  yards,  through  which  trains  were  momentarily  passing,  and, 
finding  Ins  way  blocked  by  a  moving  freight  train,  climbed  upon  the 
train  while  in  motion,  and  wns  kuo'cked  therefrom  by  the  arm  of 
a  sotnapliore,  notwithstniiding  that  it  had  been  his  daily  custom  to 
take  the  dangerous  path. 

In  Garcelon  v.  Commercinl  Tvirelhr^  Eaxiern  Acri.  -4s«n. 
(1907)  195  Mass.  631-,  10  L.n.A.(.N.S.)  illJ],  81  N.  E.  201,  where 
an  accident  policy  provided  that  the  ineuTer  should  not  be  liable  for 
"any  injury  wliicli  the  member,  by  the  exercise  of  ordinary  care, 
prudence,  and  foresight,  might  have  averted  or  prevented,  or  to 
which  the  member's  own  nogligcuce  shall  have  contributed,"  the 
insured  was  held  to.  have  contributed  to  his  injury,  by  hia  own  neg- 
ligence, it  appearing  tiiat  ho  was  a  traveling  man  and  had  left  a 
freight  train  on  which  he  was  a  passenger  at  a  stopj)ing  place,  and 
attempted  to  board  the  train  after  it  had  started,  by  means  of  u 
ladder  on  the  side  of  a  freight  car,  and  was  thrown  and  injured  by 
the  jerking  of  the  train.  J,  T.  W. 
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IN  HE  WAKLEY. 

WAKLKY  V.  A'"ACnELL. 

[1920]  2  Ch,  205. 

iritl  —  Beifueat  of  eumulaUvc  preferetu^  fihare»^  Dividend*  deelai-eil 
after  le»talor'»  death  ^  Whether  apporttonahle  (n  reapert  of 
period  before  death. 

A  dividend  declared  after  a  textator'a  death  upon  cumulative  prefer- 
ence iharea  upoD  which,  at  Ihe  time  of  Jile  death,  the  dividends  were  in 
arrears,  of  an  amount  aulTlcieiit  to  cover  unpaid  dividends  Iqr  years  diir- 
iiif;  wbicli  no  dividend  had  l>een  earned  or  paid,  is  to  be  regarded  as  a 
dividend  as  of  the  year  in  wliich  it  is  declared,  and  hence  is  not  appor- 
jioiisble  between  the  legatee  of  the  Hhares  and  the  tc-xtator's  estate  un- 
der g  TO  of  the  Apportionment  Act  18T0,  which  providcH  that  ail  divi- 
dends and  other  periodical  payments  in  the  nature  of  income  Ehiill. 
like  interent  on  money  lent,  be  con^idpred  as  acrtuing  from  day  to  day, 
and  shall  be  apportionable  in  respect  of  time  aceordinfrly. 

I^tatement  of  Buckley,  J.,  in  In  rt  Taylor's  Trutls  [19051  1  Ch.  1U. 
738,  74  L.  J.  Ch.  N.  S.  419,  63  Week.  Rep.  441,  92  L.  T.  N.  S.  -l-'iS,  M 
lowed  by  Astbury,  J.,  in  In  re  Salt  11913]  2  Cb.  697,  and  Eve,  J.,  in  In 
re  Uniniln  (19171   117  L.  T.  N.  K.  470,  approved. 

Decision  of  Peterson,  J.,  reversed. 

(February  Z3,   1920.) 

jVppeal  from  a  decision  of  Peterson,  J. 

William  Jojm  Wakley  by  his  will  dated  Ot-toW  16,  190-5. 
after  appointing  his  wife,  Charlotte  Alice  WaJtley,  D.  T.  N. 
Wade,  [2061  *^d  P-  Miles  executors  and  trustees  thereof,  ami 
luukiug  variouB  specifie  and  pecuniary  bequests,  bequeathed  all 
the  shares  held  by  him  in  a  company  called  Morgan,  Waklcy,  i- 
(Company,  Ld.,  to  his  trustees  upon  trust  for  sale  and  inveetniciit 
and  fo  stand  possessed  of  the  investments  in  trust  for  his  son 
Konald,  to  be  absolutely  vested  in  him  on  the  testator's  death,  but 
not  to  bo  payable  or  transferable  to  him  until  he  attained  the  ago 
of  twenty-two  years.  The  will  then  provided  that  the  trustors 
should  immediately  after  the  testator's  death  procure  themselves 
to  be  registered  as  the  holders  of  the  shares  and  stand  possessed 
of  the  said  shares  and  postpone  the  sale  thereof  until  his  ijoii 
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should  attain  the  age  of  twenty-two  years,  and  apon  that  event 
happening  should  transfer  the  said  shares  to  him  prorided  he 
should  he  then  actively  engaged  in  the  business  of  the  company. 
The  trustees  were  alao  empowered  to  transfer  the  shares  to  Ron- 
ald before  he  attained  twenty-two  on  the  same  conditions,  and  to 
accumulate  during  his  minority  any  income  of  the  shares  to  be  ap- 
plied towards  his  maintenance  or  education  or  otherwise  for  his 
benefit  during  his  minority,  and  to  add  the  accumulations  thereof 
to  the  capital.  The  testator  then  devised  and  bequeathed  "tlie 
residue  of  his  real  and  personal  estate  to  his  trustees  upon  trust 
to  sell  and  convert  and  invest  the  proceeds,  and  to  stand  pos- 
sessed of  his  residuary  trust  moneys  upon  trust  after  payment 
thereout  of  an  annuity  to  his  wife  for  his  children  in  equal 
shares.  The  trustees  were  further  empowered  to  apply  in  or 
towards  the  maintenance,  education,  or  benefit  of  each  child  en- 
titled to  a  share  in  the  residuary  trust  funds  not  absolutely 
vested  the  whple  or  any  part  of  the  income,  and  to  accumulate 
the  unapplied  surplus  in  augmentation  of  the  capital.  The  tes- 
tator then  settled  his  son  Eonald's  share  of  residue  upon  trust  for 
Konald  for  life,  with  remainder  to  his  children  or  issue,  and  in 
default  of  issue  upon  trust  for  the  testator's  otiicr  children  in 
equal  shares, 

The  testator  died  on  November  7,  1905,  leaving  his  widow  and 
four  children, — namely,  Itoiiald,  Dorothy,  Marjorie,  and  Denis, 

[207]  Eonald  attained  the  age  of  twenty-one  in  1911,  and 
thereupon  became  entitled  to  the  absolute  interest  in  the  shares 
in  Morgan,  Wakley,  &  Company,  Ld.,  bequeathed  to  him  by  tlie 
will,  which  were  accordingly  transferred  to  him  by  the  trustees. 
He  died  on  April  9,  1918,  having  been  married,  but  leaving  no 
issue.  By  his  will  he  appointed  A.  C.  Vachell  and  R.  Tomlinson 
bis  executors. 

Questions  having  arisen  as  to  the  funds  out  of  which  the  sums 
expended  on  the  maintenance  and  education  of  Ronald  during 
his  minority  ought  to  have  been  paid,  the  trustees  of  the  testa- 
tor's will  on  April  i,  1919,  took  out  an  originating  summons  for 
the  determination  by  llie  court  of  the  question  {inter  alia) 
whether  upon  the  true  construction  of  the  will  and  in  the  events 
which  had  happened  the  sums  expended  for  the  maintenance, 
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education,  or  beiiutit  of  Ruiiald  <Uiring  Uis  miiiority  ouglit  ti> 
liavu  liceu  i>aitl  out  of  l_a)  the  int-ome  arising  from  the  sbarfs  iu 
i[organ,  W'aklcy,  4;  Coinpany,  bciiueathed  l),y  the  will  iu  trust 
for  him ;  (L)  tlic  income  atisiug  from  the  share  of  the  rcsithuny 
(istate  scttietl  upon  trusts  under  which  Itoiuthl  was  outitlcd  dui-- 
ing  his  life ;  or  (c)  the  income  of  either  or  botli  stich  funds  ;it  tiin 
discietiou  of  the  trustees  in  any  other  way,  and  if  so  in  what 
proportions. 

After  the  issue  of  the  summons  the  accounts  of  the  teslator's 
estates  were  examined  on  behalf  of  Konald's  executoi-a,  and  it 
then  appeared  that  a  sum  paid  as  dividends  on  the  shares  in  Mor- 
gan, Wablcy,  &  Company,  Ld.,  in  December,  11)07,  had  been  ai>- 
poiiioned  bt'tweeu  the  testator's  estate  and  Ronald.  Accordingly 
on  October  1!),  IJllO,  lionald's  executors  took  out  a  summons  ask- 
ing for  a  declaration  that  the  sum  of  C,210Z.  (is.,  representing  the 
dividends  pai<l  upon  the  i)refeii'ed  and  deferred  ordinary  shares 
in  Jlorgan,  Wakley,  i-  Company,  JA.,  in  December,  lltOT,  was 
wlioliy  income  of  the  share  of  Xitmuhl,  and  that  no  part  of  the 
same  ought  to  he  treated  ae  capital  of  the  estate  of  the  testator,  on 
the  ground  that  the  same  was  whoUy'earned  after  the  death  of 
the  testator. 

The  facts  with  regurd  to  these  dividemls  were  as  folbiws: — 
By  clause  5  of  the  uiemoi-andnm  of  association  it  was 
[208]  provided  that  "ihe  capital  of  the  company  is  7o,000/.  di- 
vided into  2,000  pr<ferretl  ordinary  shares,  and  5,;')00  deferred 
ordinary  shares  of  10/.  each.  The  profits  or  other  moneys  of  the 
company  available  for  dividend  which  it  shall  from  time  to  time 
be  determined  to  distribute  arc,  subject  to  the  rights  of  the  hold- 
ns  of  any  shares  which  may  hereafter  be  created  and  issued,  to 
bo  applicable  first  to  the  payment  of  a  fixed  ctimnlative  dividend 
at  the  rate  of  6  i>er  cent  per  annum  on  the  capital  paid  up  ou  the 
said  preferred  ordinary  shares;  secondly,  to  the  payment  of  a 
fixed  cumulative  dividend  at  the  rate  of  12  per  cent  per  annum 
on  the  capital  paid  up  on  the  said  deferred  ordinary  shares ;  third- 
ly, of  the  surplus  one  sixth  shall  be  applicable  to  the  payment  of  n 
further  dividend  on  the  said  prefened  ordinary  shares  ratably 
as  aforesaid,  and  five  sixths  shall  be  applicable  to  the  paymeuc 
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<if  H  fui-tluT  dividciiil  on  the  said  deferred  ordinary  shares  rat- 
iibly  as  aforesaid." 

The  material  articles  were  the  following: — 

Article  Hi):  *'The  directors  may,  with  the  sanction  of  the 
conipany  in'general  meeting,  from^imf!  to  time,  declare  a  divi- 
di'nd  to  be  paid  to  the  nicniFers  in  accordance  with  their  rights 
iind  interests  in  the  profits  and  other  moneys  avuthildc  for  that 
imrpoae." 

Article  120:  "Xo  dividend,  iustahiient  of  dividend,  or  Wnus 
oltaU  be  payable  except  out  of  the  profits  arising  from  the  busi- 
ncps  of  the  company.  No  larger  dividend  shall  be  paid  than  *haii 
1h!  recommcndetl  by  the  directors." 

jVrtiele  121 ;  "Tbo  diroetors  may,  if  tbey  think  fit,  from  time 
to  time  determine  on,  and  declare  an  instalment  to  be  paid  to  the 
members  on  account  and  in  anticipation  of  tbo  respective  divi- 
dends for  tlie  current  year."  i 

Article  128:  "No  unpaid  dividend,  bonns,  or  interest  shall 
hear  interest  as  against  the  company." 

The  company  made  a  profit  for  the  half  year  ending  Decemlwr 
31,  1904,  of  l,0OO(.,  bnt  no  dividend  was  declared.  In  the  next 
year,  ending  December  31,  1905  (the  year  in  which  the  testator 
died),  there  was  a  loss  of  over  14,000i.  In  the  year  ending 
December  31,  190G,  there  was  a  profit  of  lfi,017?. ;  [209]  for 
the  first  half  year  of  1907  there  was  a  profit  of  over  20,000?.,  and 
apparently  a  still  larger  profit  for  the  latter  half  of  the  year. 
The  shares  lieing  cnnnilative  pi-eference  shares,  the  resnlt  of  the 
large  profits  was  that  there  was  paid  in  100"  a  dividend  snfficient 
lo  cover  not  only  the  dividend  for  "that  year,  biit  "also  the  divi- 
ilendfl  which  had  not  been  paid  in  the  two  previous  years. 

t>n  December  2,  1907,  the  directors  resolved  to  declare,  and 
forthwith  pay,  an  interim  dividend  at  the  rate  of  18  per  cent  on 
the  prefen-ed,  and  2+  per  cent  on  the  deferred,  shares,  "which 
payuient  will  cover  the  cumulative  dividend  on  the  preferred  for 
three  years  ending  Jnne,  1907,  and  on  the  deferred  for  two  years 
ending  1900." 

On  February  4,  1008,  it  was  resolvctl  by  the  company  in  gen- 
eral meeting  "to  distribnte  a  further  dividend  of  3  per  cent  on 
the  prefcired  ordinary,  and  18  j)er  cent  on  the  deferred  ordinary, 
10  B.  «.  r,  ' 
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eliaree,  which  would  wipe  oS  all  arrears  of  the  cumulatiTe  divi- 
dends  on  both  classes  of  shares  up  to  the  Slat  December,  1907," 

The  pavment  of  the  interim  dividend  was  accompanied  by  a 
letter  of  the  secretary  to  the  company  dated  December  3,  1907,  in 
the  following  terms:  "I  have  much  pleasure  to  inform  you  that 
your  directors  have  decided  to  distribute  an  intetim  dividend 
at  the  rate  of  18  per  cent  on  the  preferred  ordinary  shares  (being 
t)  per  cent  per  anniun  for  three  years  ending  June,  1907),  and 
24  per  cent  on  the  deferred  ordinary  shares  (being  12  per  cent 
l>er  annum  for  two  years  ending  Tune,  1906),  and  I  now  beg  to 
inclose  cheque  for  the  interim  dividend  due  on  your  holdings," 
niid  tlion  followed  particulars  of  the  cheque. 

The  two  summonses  were  heard  together  by  Peterson,  J.,  on 
Xcvember  12  and  13,  1919.  In  answer  to  the  question  asked  by 
the  originating  summons,  hia  Lordship  declared  that  the  sums 
expended  in  the  maintenance,  education,  and  benefit  of  Bonald 
during  his  minority  ought  to  have  been  paid  out  of  the  income 
arising  from  the  shares  in  Moi^an,  Wakley,  &  Company,  Ld., 
e^icept  as  to  the  first  two  years  after  the  death  of  the  testator, 
when  such  sums  were  in  fact  paid  out  [210]  of  bis  share  of  the 
residuary  estate,  and  that  sudi  pa%'ment  ou^t  to  be  treated  aa  an 
pxorciae  of  the  trustees'  discretion.  ; 

In  answer  to  the  second  summons  hia  Lordship  held  that  the 
Apportionment  Act  1S70  applied,  and  that  the  sum  therein  men- 
tioned ought  to  bo  apportioned  between  the  respective  estates  of 
the  testator  and  Konald. 

Itonald's  executors  appealed  from  the  decision  on  both  points. 
The  appeal  came  on  for  hearing  on  February  4,  1920. 

The  question  raised  by  the -first  summons  depended  on  the 
coiistructiou  of  the  provisions  of  the  particular  will,  and  does 
not  call  for  a  report,  and  the  arguments  and  the  part^  of  the 
juJgmchts  of  the  Court  of  Appeal  dealing  with  it  are  therefore 
omitted.  The  present  report  is  accordingly  confined  to  the  ques- 
tion as  to  the  dividends  raised  by  the  second  summons. 

Hughes,  K.C.,  and  F.  Whinney,  for  the  appellants.  The 
whole  of  the  dividend  belongs  to  the  appellants  as  the  executors 
bf  Roland,  the  specific  leigatee  of  the  shares.    The  dividend  was, 
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it  18  submitted,  &  dividend  of  18  per  cent  for  the  year  1907,  wlnin 
it  was  declared,  and  not  a  dividend  of  6  per  cent  for  each  of  tlie. 
voar3  1005,  1906,  and  1907,  Where  there  is  a  provision  for  a 
cumulative  preference  dividend  it  does  not  mean  that  a  prefer- 
ence shareholder  is  entitled  to  a  dividend  of  the  epecilied 
amount  for  every  year.  Of  course  if  no  profits  are  earned  in  a 
};iren  year  there  can  be  no  dividend,  hut  when  profits  are  avail- 
able for  dividend  thm  the  preference  shareholder  is  entitled  to 
say  that  the  ordinary  shareholder  shall  take  nothing  until  the 
preference  shareholder  has  received  his  average  dividend  for  all 
the  years  during  which  the  preference  shares  have  been  in  ezist- 
oiice.  That  is  the  extent  of  hia  rights.  But  when  the  dividend 
on  the  preference  shares  is  declared  it  mnst  go  to  the  persons 
who  at  the  time  hold  the  shares.  A  dividend  can  only  be  declared 
for  the  year  during  which  profits  are  available.  It  is  not  a  ques- 
tion of  wiping  out  arrears.  Until  profits  are  earned  there  are  no 
arrears. 

The  mode  in  which  the  resolution  declaring  the  dividend  states 
it  is  to  be  applied  cannot  affect  the  question.  The  [211]  divi- 
sion between  the  preference  and  ordinary  shareholders  is  deter- 
mined by  the  memorandum  and  articles  of  association.  See  ar- 
ticles 119-121. 

The  testator's  estate  is  not  entitled  under  the  Apportionment 
Act  1870  to  any  portion  of  the  dividend  declared  in  1907.  The 
principle  of  7m  re  Taylor's  Trusts  [1905]  1  Ch.  734,  74  L.  J. 
Oh.  N.  a  419,  53  Week.  Eep.  441,  92  L.  T.  N.  S.  558,  applies  a 
fortiori  to  the  present  case.  Under  the  instrument  in  that  case 
Buckley,  J.,  held  that  there  was  no  interest  payable  at  all  as  in- 
come of  a  year  in  which  there  was  no  fund  available  for  its  pay- 
ment That  case  was  followed  in  In  re  Sale  [1913]  2  Ch.  697. 
In  re  Armitage  [1893]  3  Ch.  837,  63  L.  J.  Oh.  N.  S.  110,  7 
lioports,  290,  §9  L.  T.  N.  S.  619,  which  was  also  there  followed, 
is  not  so  mudi  in  point. 

It  cannot  be  right  to  say  thiit  a  dividend  is  declared  in  respect 
of  a  year  in  which  there  were  no  profits  or  even  a  loss.  If  our 
eontoiition  is  wrong  then  a  specific  legatee  of  preference  shares 
might  be  hound,  years  after  the  receipt  of  his  legacy,  to  accoimt 
for  an  apportioned  part  of  a  sum  reprefleoting  arrears  of  divi' 
dends. 
10  r.  r..  r. 
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H(*re  there  has  been  no  dot-laration  of  dividend  inrespeet  of 
iuij'  year  other  than  the  current  jear.  "Dividends,"  as  deliued, 
ill  the  Apportionment  Act,  must  be  used  with  reference  to  cur- 
rent dividends. 

Romer,  K.C.,  and  H.  S.  Preston,  for  the  respondents.  The 
Apportionment  Act  1870  api)lic8.  Tlic  effect  of  clause  5  of  tlie 
luemorandnni  of  assoeiatlou  ia  to  give  the  preference  share- 
holder a  cumulative  dividend  of  G  p<'r  cent  ao  that  if  there  ure 
no  profits  of  one  ;ear  the  arrears  of  dividend  are  to  he  car- 
ried forward  and  paid  out  of  the  piofifa  of  subsequent  years. 
i^foples  V.  Eastman  Photograi>hic  Mah'rioh  Co.   LISHC]   2  Ch. 

;io;i,  30r>,  G5  l.  J.  Ch.  N.  s.  08i,  74  l:  t.  n.  s.  479.    The 

testator  was  therefor  Mititletl  t«  6  per  cent  for  190G  and  1007 
eontiugently  on  there  lieing  profits  sobsenuently  earned.  The 
meaning  of  the  expression  "preference  shareholder"  ia  discussed 
hy  Lord  Cranworth  in  Henry  v.  Great  Northern  liy.  Co.  (1857) 
1  D.  G.  &  J.  60C,  636,  44  Kng.  Reprint,  858,  27  L.  J.  Ch.  K.  S.  1, 
3  Jur.  i\^.  S.  1133,  6  Week.  Rep.  87. 

[Warrington,  L.J.,  referretl  to  the  statement  in  the  jud{;- 
nieiit  [212]  of  Kay,  J".,  in  EasimaK's  Case  [;i896]  2  'Ch.  303,  CO!', 
05  L.  J.  Ch.  X  S.  082,  74  L.  T.  >'.  S.  470,  as  to  the  effect  of 
Henry's  Case  (1857)  1  De  G.  &  J.  000,  44  Eng.  Reprint,  858, 
27  L.  J.  Ch.  N.  S.  1,  3  Jur.  N.  S.  1133,  6  Week.  Rep.  87.] 

The  qnestion  in  Henry's  Case  was  whetlier  the  di^'idend  was 
preferential  or  not.  No  doubt  the  use  of  the  word  "interest"  is 
of  very  great  iniportanee  when  you  are  considering  whetlier  a 
dividend  is  cumulative  or  not.  Bishop  v.  Smyrna  and  Cassaha 
liy.  Co.  [18!t5]  2  Ch.  205,  04  L.  J.  Ch.  N,  S.  017,  13  Reports, 
.161,  72  L.  T.  N.  S.  773,  43  Week.  Rep.  647,  2  itanaon,  429,  ia 
an  illustration  of  what  Lord  Cranworth  said  was  the  position  of 
ji  preference  shareholder,  and  is  an  instance  in  which  effect  was 
given  to  the  inchoate  charge  of  preference  shareholders  on 
J  profits. 

i  Younger,  L.J.,  referred  to  In  re  CricMon's  OH  Co.  [10021 
2Ch.  S(i,  71  L.  J.  Ch.  N.  S.  531,  86  L.  T.  N.  S.  787,  18  Times 
L.  K.  .-.50.1 

A  prifcicnce  dividend  is  in  the  nature  of  interest  charged  on 
pi'i  ti:s.     The  position  of  a  cumulative  preference  sliareholder  is 
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the  same  as  that  of  a  bondholder.  The  right  to  dividend  is  a 
right  accruing  de  die  in  diem.  In  ailministcriug  a  trust  fund 
between  tenant  for  life  and  remainderman  there  are  two  estab- 
lished principles.  The  first  is,  if  the  stock  is  sold  cum  dividend 
liotwcen  two  dividend  daj'S,  no  profits  having  been  declared  avail- 
iible  for  dividend,  the  tenant  for  life  is  not  entitled  to  claim  in 
rrupcct  of  lost  dividend.  That  is  a  rule  of  convenience,  and  was 
established  by  Bulkeleij  v.  Slephens  [1896]  2  Ch.  211,  65  L.  J. 
(!h.  N.  S.  5J)7,  74  L.  T.  N.  S.  409,  44  Week.  Rep.  490.  The 
other  principle  ia  that  if  the  trustee  sells  property  belonging  to 
the  estate  ho  must  divide  tlie  proceeds  between  the  tenant  for 
life  and  the  roniaindermtin  in  proportion  to  their  respective  in- 
terests. That  principle  is  illustrated  by  In  re  Atkinson  [1904] 
2  Oh.  160,  16(i,  73  L.  J.  Ch.  N.  S.  585,  53  Week.  Rep.  7,  90  L. 
T,  X,  S.  825,  where  a  mortgage  security  on  which  settled  funds 
were  invested  was  realized  by  the  trustee  and  proved  to  be  insuf- 
Jieicnt  for  the  payment  of  principal  and  iutei-est  in  full,  and  it 
was  held  that  the  sura  realized  by  the  security  ought  to  be  appor- 
tioned between  the  .tenant  for  life  and  remainderman  iu  tlic 
proportion  which  the  amount  due  for  arrears  of  interest  bore  to 
tlte  amount  due  in  respect  of  the  eapital  debt. 

In  re  Taylor's  Trusts  [IftOr.]  1  Vh.  734,  74  L.  J.  Oh.  K.  S. 
419,  53  Week.  Rep.  441,  \t-2  L.  T.  X.  S.  5.">8,  bad  nothing  to  do 
with  the  [213]  .\pportionmoiit  Act  1870.  The  dtcliim  of 
JJiickley,  J.,  in  that  case,  was  not  noccafary  for  its  decision,  aiid 
was,  it  is  submitted,  wrong.  Tho  dwision  throws  no  light  on 
wliat  would  lie  the  ease  wliere  a  dividend  is  earned  ami  after- 
wards declai-ed.  That  case  was  followed  by  Astbury,  J.,  in  Ir, 
re  Sale  [1913]  2  Oh.  C!)7,  703.  Jn  that  case  Astbury,  J.,  did 
not  say  what  his  dccimon  would  have  been  if  tho  dividend  had 
been  deeliired. 

In  In  re  Grundy  (1917)  117  L.  T.  X.  S.  470,  the  dividcii.l 
had  been  declared,  and  Eve,  J.,  thinking  that  the  case  was 
covered  by  In  re  Sale  [1U1.3]  2  Ch.  C,'i~,  decided  tho  very  point 
wbii'h  the  court  ia  now  asked  to  decide.  That  case  is  no  doubt 
directly  against  our  contention;  but  it  ia  submitted  that  it  was 
wrongly  decided.  Eve,  J.,  there  held  that  the  tenant  for  life  was 
not  entitled  to  any  part  of  the  dividends.     It  is  submitted  that 
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the  judge  inisimderBtood  In  re  Armitage  [1893]  3  Ch.  337,  63 
L.  J.  Oh.  X.  S.  110,  7  Kcports,  290,  69  L.  T.  N.  S.  619,  to 
which  he  was  there  referred. 

[Lord  Stemdale,  M.B..;  It  all  comes  back  to  the  question 
whether  the  last  part  of  the  judgmeiit  of  Buckley,  J.,  in  In  re 
Taylor's  Trusts  [1905]  1  Ch.  734,  738,  74  L.  J.  Oh.  IT.  S.  419, 
53  Week.  Rep.  441,  92  L.  T.  N.  S.  558,  was  right.] 

The  court  cannot  look  at  the  declaration  of  dividend  alone;  it 
must  also  have  r^ard  to  the  memorandnm  and  articles  of  the 
company.  The  directors  can  only  declare  an  interim  dividend 
for  the  particular  year  in  which  it  is  earned.  The  resolution  of 
December  2,  1907,  does  not  expressly  Btat«  for  what  period  the 
dividend  is  declared. 

LLord  Stemdale,  M.R. :  Must  we  not  take  It  as  having  been 
(leelared  according  to  their  powers  i] 

[Younger,  L.J. :  Suj^oso  the  directors  were  to  declare  in 
1&20  a  dividend  which  was  to  be  deemed  to  have  been  earned  in 
litOO,  would  not  the  Apportionment  Act  apply?] 

Yes.  The  court  can  have  regard  to  the  dividend  notice  to  see 
what  the  period  is  for  which  the  dividend  is  declared. 

[Younger,  L.J. :  It  is  an  interim  dividend.  The  secretary's 
letter  cannot  affect  the  result  of  the  directors'  resolution.] 

In  the  resolution  of  the  company  the  words  "wipe  off'  all 
arrears"  occur. 

1 214]  Our  submission  is  wider, — namely,  that  a  cumulative 
prffcrwiee  dividend,  such  as  is  provided  for  by  clause  5  of  the 
ntomorandum  of  association  in  this  case,  is  in  the  nature  of  in- 
terest, which  if  not  payable  in  one  year  is  carried  forward,  and 
is  a  charge  on  the  profits  of  subsequent  years, 

[Thfty  also  referred  to  In  re  Odessa  Waterworks  Co.  (1897) 
[lyOl]  2  Ch.  190,  note,  and  Buckley  on  Companies,  «th  ed.,  p. 
t>2.] 

D.  D.  Reid,  for  the  trustees  of  tlie  testator's  will. 

Whinney,  in  reply.  The  Apportionment  Act  1870  did  not 
rcriliy  come  in  question  in  In  re  Taylor's  Trusts  [1905]  1  V\i. 
734,  74  L.  J.  Ch.  N.  S.  419,  53  Wodt.  Rep.  441,  92  L.  T.  N.  S. 
r.rjS.  The  principle  of  that  case  is  applicable  to  the  present. 
]iui-kli-y,  J.,  there  said  that  you  could  notliirow  back  income  if 
IV  II.  I{.  c. 
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it  waa  contingent.    The  directors  could  not,  by  saying  so,  alter  the 
nature  of  the  dividenda. 

[Younger,  L.J. :  Article  125  shows  that  the  persons  who 
ai'o  entitled  to  the  dividends  are  the  shareholders  on  the  register 
at  the  time  of  the  declaration  of  the  dividend.] 

The  directors  acted  exactly  within  their  powers,  and  in  accord- 
ance with  the  rights  of  the  shareholders. 

It  is  submitted  that  the  Apportionment  Act  1870  does  not 
apply  to  the  present  case,  but  that,  if  it  does,  it  has  not  the  ex- 
tended operation  which  Peterson,  J.,  thonght  it  had. 

Gur.  ado.  viUt. 

The  following  judgments  were  delivered: 

Lord  Stemdalc,  M.H. :  This  appeal  from  Peterson,  J., 
raises  two  questions:  One  concerned  only  with  the  construc- 
tion of  the  particular  will  under  consideration,  the  other  a  ques- 
tioa  of  general  importance.  I  propose  to  deal  with  the  question 
of  construction  first.  [His  Lordship  dealt  with  the  question  of 
niaiutenance  raised  by  the  originating  siunmous,  and  held  (the 
Lords  Justices  concurring)  that  the  constnictiou  placed  upon  the 
two  maintenance  clauses  in  the  will  by  Peterson,  J,,  was  cor- 
rect, and  that  the  appeal  on  that  point  failed,  and  should  be 
dismissed.  He  continued:]  The  other  question  is  one  of 
[215]  general  importance,  and  it  is  whether  the  Apportionment 
Act  1870  applies  to  certain  dividends  paid  upon  shares  held  by 
the  testator, — that  is,  whether  his  estate  is  entitled  as  against  the 
persons  interested  under  his  will  to  a  portion  of  those  dividends 
as  having  accmed  before  his  death.  The  facta  are  as  follows. 
I  His  T,ord»hip  referred  to  the  profits  and  losses  made  by  the  com- 
pany in  the  years  1904,  1905,  1906,  and  1907,  and  to  the  divi- 
dend paid  in  the  last  of  those  years,  and  continued:]  If  this 
dividend  waa  paid  in  respect  of  each  year  the  testntor's  estate  is 
entitled  to  a  sum  representing  the  amount  accrued  in  the  year 
1905  up  to  the  time  of  his  dcatli,  but  if  it  was  paid  only  in 
res'pect  of  Uie  year  1907,  although  sufficient  in  amount  to  cover 
the  unpaid  dividends  of  the  previous  years,  then  the  testator's 
fstate  ia  not  entitled  to  any  part  of  it.  In  order  to  decide  tiiis 
10  B.  R.  O. 
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question  it  ib  necessary  to  consider  tbe  terms  of  tlic  Apporliou- 
ment  Act  1870,  aiid  also  the  provi^^ious  of  ttic  mcmorandiint  and 
articles  of  asaociation  of  the  company  in  order  to  ascertain  tho 
rights  of  the  aharahoiders  and  the  powers  of  the  directors  as  to 
dividends.  [His  I^ordship  read  clause  5  of  the  memorandum 
and  articles  Hi),  120,  121,  and  136,  observing  with  regard  to 
artii'le  126  that  bo  thought  it  referred  only  to  dividends  which 
had  been  declared  and  so  become  payable.  lie  continued:]  Tho 
sections  of  the  Apportionment  Act  which  relate. to  this  matter  arc 
§§  2  and  5,  Sect.  2  provides:  "All  rents,  annuities,  dividends, 
and  other  perio<lical  payments  in  the  nature  of  income  {whether 
reserved  or  made  payable  imder  an  instrument  in  writing  or 
otherwise)  shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable  in  respect 
of  time  accordingly."  Sect.  5  provides :  "Tlie  word  'dividends' 
includes  (besides  di^'idonds  strictly  so  called)  all  payments  made 
by  the  name  of  dividend,  bonus,  or  otherwise'  out  of  the  revenue 
of  trading  or  oilier  public  companies,  divisible  between  all  or  any 
•  of  tlic  members  of  such  respective  companies,  whether  such  pay- 
ments shall  be  usually  made  or  declared  at  any  fixed  times  or 
otherwise;  and  all  such  divisible  revenue  aball,  for  the  purposes 
of  this  [216]  act,  be  <Ieemed  to  have  accrued  by  equal  daily  in- 
crciiunt  during  and  within  the  period  for  or  in  respect  of  which 
the  payment  of  the  same  revenue  shall  be  declared  or  expressed 
to  be  made,''  I  aprec  with  Peterson,  J.,  thut  under  these  sec- 
tions tho  important  matter  to  be  cousidered  is  not  the  period  in 
which  the  divisible  revenue  may  be  earned,  but  the  period  in  or 
for  which  tho  paynieut  of  such  divisible  revenue  shall  be  declared 
or  expressed  to  bo  made.  It  is  however  admitted  that  such  dec- 
laration must  be  ma<h'  in  accordance  with  the  powers  conferred 
\ipon  the  directors,  and  that  a  declaration  that  the  dividend  was 
paid  in  rcfl|)cct  of  a  period  by  which  in  law  it  could  not  be  paid 
would  be  of  no  effect. 

It  is  necessary  therefore  to  see  what  is  the  eflfecf  of  the  pi-ovi- 
sions  as  to  cumulative  dividends.  The  two  views  maintained 
before  us  may,  I  thin];,  be  stated  thus:  Tlie  respondents'  view  i^ 
that  the  sharebolders  acquire  a  right  in  each  year  to  a  fi  per  cent 
or  12  per  cent  dividend,  but  that  it  can  be  paid  only  when  profits 
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are  earned  and  a  dividend  declared,  and  that  when  the  dividend 
is  declnic()  it  is  declared  and  paid  in  respect  of  each  year  in  which 
no  dividend  has  been  paid.  The  appellants,  however,  contend 
that  no  right  to  dividend  is  acquired  at  all  until  profits  are  made 
and  a  dividend  declared,  and  that  each  dividend' is  declared  in 
respect  oi  the  current  year,  the  shareholder,  by  virtue  of  the  pro- 
vision that  dividends  shall  be  ciimulative  then,  and  not  till  then, 
acquiring  a  right  to  have  for  that  year  not  6  per  cent  or  12  per 
cent,  but  that  sum  with  an  addition  of  the  amount  of  the  divi- 
dends whith  they  did  not  receive  in  the  previous  years.  I  think 
the  latter  is  the  correct  view.  The  shareholders,  in  my  opinion 
acquire  no  right  to  any  dividend  until  there  are,  in  the  laii,;;iiagc 
of  clause  5  of  the  mcinorandiim,  "profits  or  other  moneys  of  the 
company  available  for  dividend  which  it  shall  from  time  to  time 
he  delerrained  to  distribute,"  It  was  argued  that  they  had  an  in- 
choate right  which  became  absolute  on  the  liappcning  of  the  events 
mentioned.  I  am  not  sure  that  I  understand  clearly  the  nature 
of  an  inchoate  right,  but  if  there  be  a  right  which  [217]  mu.-!t  be 
qualified  by  an  adjective  I  think  it  ia  more  correctly  described  aa 
a  conditional  right;  for,  in  my  opinion,  it  docs  not  arise  until 
the  two  conditions  of  the  existence  of  profits  and  the  determina- 
tion to  distribute  come  into  e.xistcucc.  When  these  conditions 
are  fulfilled  the  shareholders  acquire  the  right  to  add  to  the  divi- 
dend for  the  year  the  same  amount  for  each  year  in  which  no 
dividend  has  been  paid.  If  this  be  correct,  the  dividend  which 
is  paid  is  not  in  respect  of  each  year,  hut  in  respect  of  the  year 
in  which  profits  are  declared  for  division,  the  amount  being,  by 
virtue  of  the  cumulative  clause,  determined  by  the  whole  amount 
of  dividends  unpaid. 

Reliance  was  however  placed  upon  the  terms  of  the  declara- 
tions of  dividend  by  the  directors  at  tlieir  meeting  on  Peeembor 
2,  li>07,  and  by  the  company  at  its  general  meeting  on  rehruary 
4,  1008.  The  declaration  of  the  directors  was  in  these  terms: 
"ft  was  resolved  to  declare  and  forthwith  pay  an  interim  divi- 
dend at  the  rate  of  18  per  cent  on  the  preferred  and  34  per  cent 
on  the  deferred  shares,  which  payment  will  cover  the  cumulative 
dividend  on  tlie  preferred  for  three  years  ending  June,  1907, 
and  on  the  deferred  for  two  years  ending  1!)06."  The  deelara- 
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tion  by  the  couipany  was  as  follows:  "The  chuirinan  intlmutod 
that  it  was  proposed  to  distribute  n  further  divi<leiid  of  3  per 
<'Ciit  on  the  preferred  ordinary  and  18  per  cent  on  the  dofern-d  - 
ordinary  shares,  which  would  wipe  off  all  arrears  of  the  eiiiniila- 
tive  dividends  on  both  classes  of  shares  up  to  December  ai,  10U7, 
leaving  a  balance  of  undivided  protit  of  24,758/.  Is.  lid.  to  be 
carried  forward  to  new  accounts."  It  was  nrfriied  that  the  effect 
of  these  declarations  was  that  the  dividends  were  detlured  in 
respect  of  each  year  in  which  there  were  unpaid  dividends.  J 
doubt  verj-  imich  if  this  is  the  correct  interpretation  of-  these 
declarations.  Tliey  seem  to  me  to  be  declarations  of  an  interim 
dividend  of  18  per  cent  and  2i  per  cent,  and  a  final  dividend  of 
3  per  cent  and  18  per  cent  for  tlie  year,  with  an  explanation 
that  this  amount  is  made  up  hy  taking  into  account  the  unpaid 
dividends  of  former  years,  and  if  so  they  are  in  accordance 
[218]  with  what  I  think  was  the  only  declaration  which  the  di- 
rectors had  power  to  make.  As  I  have  before  pointed  out,  if  they 
bear  the  meaning  contended  for  by  the  respondents — that  is,  that 
the  declaration  was  in  respect  of  each  year — I  think  they  ex- 
ceeded the  powers  of  the  directors,  and  if  so  they  cannot  alter  the 
legal  position  of  the  shareholders.  If  the  declaration  be,  as  1 
think  it  is  and  must  be,  in  rosiwct  of  the  year  in  which  divisible 
profits  exist,  the  Apportionment  Act  does  not  apply  to  the  divi- 
dends so  declared.  I  ought  to  notice  the  argument  placed  uiwn 
the  word  "arrears."  It  is  a  convenient  expression,  and  is  often 
used  in  cases  of  this  description,  but  it  cannot  be  taken  as  mean-  ' 
ing  arrears  in  the  strict  sense  of  the  word,  which  I  take  to  be 
sums  of  money  in  respect  of  which  tJie  date  of  payment  has 
passed ;  for,  as  I  have  already  pointed  out,  no  dividends  were  due 
or  payable  in  the  earlier  year,  because  the  comlitions  cs'seiilial 
to  payment  had  not  been  performed.  So  far  I  have  dealt  wilh 
the  matter  apart  from  authority,  but  there  is  authority  in  favor 
of  the  view  which  I  have  expressed. 

In  In  re  Taylor's  Trusts  [1905]  1  Ch.  734,  738,  Buckley,  J., 
dealing  not  with  a  question  of  dividends,  but  of  interest  on  a 
bond  payable  only  out  of  net  earnings  of  the  company,  which 
gave  the  bond  with  a  proviso  that  any  unpaid  interest  should  bo 
paid  out  of  the  net  earnings  of  any  subsequent  year,  used  these 
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words:  "Suppose  that  in  the  year  1904  there  was  no  fund  avail- 
able, and  the  tenant  for  life  died  od  December  31,  1904.  There 
was  no  income,  I  apprehend,  payable  to  that  tenant  for  life,  be- 
cause the  obligation  is  to  pay  out  of  a  fund,  and  there  was  no 
fund.  If  in  the  year  1905  a  fund  came  into  existence,  the  in- 
terest calculated  for  the  year  1904  would  be  payable,  I  agree; 
but  it  would  be  income  of  the  year  1905,  and  not  income  of  the 
year  1904.  And  if  a  second  tenant  for  life  w^fe  in  the  enjoy- 
ment of  the  property  in  1905,  that  tenant  for  life,  and  not  the 
previous  tenant  for  life,  would,  it  seems  to  me,  take  that  inter- 
est." It  is  true  that  in  that  case  there  was  no  question  of  the 
Apportionment  Act,  but  the  principle  stated  in  that  passage  is 
equally  applicable  to  cumulative  [21ft]  dividends  and  to  the 
cumulative  intereet  in  that  case.  This  statement  of  the  learned 
judge  was  said  to  be  obiier,  and  not  necessary  for  the  decision  of 
the  case.  It  may  be  that  he  might  have  arrived  at  the  same  con- 
clusion on  grounds  which  woidd  not  require  the  application  of 
the  principle  stated  in  the  words  I  have  cited,  but  I  am  inclined 
to  think  that  his  decision  was  really  based  on  the  principle  thcrt; 
stated.  This  is,  however,  immaterial;  for  whether  it  be  a  dictum 
or  a  part  of  the  judgment  it  is,  though  the  statement  of  an  emi- 
nent judge,  not  binding  on  us  here.  AVe  have,  therefore,  especial- 
ly in  view  of  its  application  by  Eve,  J.,  in  a  ease  to  be  mentionc-J 
later,  to  consider  whether  it  is  correct. 

In  In  re  Sale  [1913]  2  Ch.  607,  703,  Aathury,  J.,  adopted  and 
followed  this  atatement  of  Buckley,  J.  I  think  that  the  case 
might  have  been  decided  by  that  learned  judge  without  resort  to 
that  principle,  but  the  concluding  words  of  his  judgment  seem  to 
me  to  show  that  he  adopted  it  as  correct.  They  are  as  follows : 
"Tho  resolution  creating  the  cumulative  preference  shares  is  in 
common  form,  and  the  articles  provide  for  the  declaration  of 
dividends  in  the  usual  way  out  of  profits  and  for  the  creation  of 
a  reserve  fund  at  the  directors'  discretion.  .  .  .  The  life  ten- 
ant had  no  right  to  a  fixed  dividend  charged  on  profits  in  any 
event.  She  had  merely  a  right  to  a  preferential  dividend  as  and 
when  the  directors  of  the  company  chose  to  declare  it,  and  no 
dividend  for  any  part  of  the  life  tenancy  period  was  in  fact 
earned  or  declared."  Then,  after  a  passage  which  is  immaterial 
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to  thts  case,  his  Lordship  gucs  on :  ''On  the  true  eonstnictioa  of 
tlio  will  the  testatrix,  in  my  jiulpncnt,  intended  that  oh  the  life 
tenant's  death  the  shares  and  all  dividends  declared  for  periods 
siihseqnent  to  that  date  should  belong  to  the  remaindermen  ahso- 
hitcly.    The  claim  of  the  life  tenant's  executors  therefore  fails.'' 

Finally,  in  In  re  Grundy  (1917)  117  L.  T.  N.  S.  470,  Eve, 
J.,  following  the  decisions  of  Astbury,  J.,  Rpjdied  this  principle  to 
a  ease  which  is  exactly  similar  to  that  now  under  oui-  cousiderft- 
tion,  and  it  was  conceded  that  in  order  to  adopt  the  respondent's 
contention  [220]  in  this  case  we  must  overrule  the  decision  in 
In  re  Grundy,  supra.  I  think  that  we  ought  not  to  do  so,  and  the 
rtatement  of  the  law  by  Buckley,  J.,  iu  In  re  Taylor's  Trtisls 
[1005]  1  Ch.  734,  74  L.  J.  Ch.  X.  S.  419,  53  Week.  Eep.  441, 
!)2  L.  T,  N.  S.  558,  was  correct. 

I  wish  to  mention,  in  or<ler  to  show  that  I  have  not  overlooki-d 
(hem,  the  expressions  of  other  learned  judges  to  which  we  were 
referred,  of  "interest"  and  "iirrears"  as  applying  to  cimmlative 
dividends.  The  point  un<ler  our  consideration  was  not  before 
those  learned  judges  in  those  cases,  and  I  do  not  tliiuk  they  liad 
itny  intention  of  using  the  words  "arrears"  in  the  strict  sense 
which  I  have  already  mentioned,  or  "interest"'  as  meaning  inter- 
est which  becaihe  due  and  payable  in  the  years  in  which  the  di'vi- 
deuds  were  unpaid.  These  amounts  clearly  did  not  become  due 
(■V  payable  in  those  years,  for  they  were  only  payable  out  of  di- 
visible profits,  and  there  were  none. 

I  think  on  this  second  point  the  appeal  should  be  allowed,  an<f 
that  there  should  be  a  declaration  that  the  Apportionment  Act 
does  not  apply  to  these  payments  of  dividend. 

As  each  party  has  succeeded  on  one  point  I  think  there  should 
he  no  costs  of  this  appeal. 

Warrington,  L.J. ;  Two  questions  have  to  be  decided, — one 
of  general  interest,  the  other  one  of  construction  on  the  particular 

will. 

The  first  question  is  whetlier  a  cumulative  dividend  of  an 
amount  large  enough  to  cover  unpaid  dividends  for  two  years 
and  a  half  prior  to  that  on  which  it  was  declared  and  paid  is,  for 
the  purposes  of  the  Apportionment  Act,  to  be  treated  as  accruing 
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froul  (lay  to  day  ilnring  tlie  poviod  of  three  years  or  only  daring 
the  year  in  wliicli  it  wns  ilcclared. 

The  teatatoi',  who  died  on  Xovemlwr  7,  1905,  was  possessed  of 
preferred  ordinary  and  dofcrred  ordinary  sliares  in  a  company 
carrying  a  cnmtilntivc  dividend  in  the  case  of  tht  preferred 
shares  at  tlie  rate  of  6  per  cent  per  annum,  and  in  tlie  case  of  tlio 
deferred  ordinary  shares  at  the  rate  of  12  per  cent  per  amium. 
By  his  will  he  boipieathed  these  [821}  shares  to  his  son  Ronald, 
who  died  on  April  0,  1918.     The  appellants  are  his  executors. 

The  memorandum  of  association  contains  the  ftdlowing  provi- 
sion. [His  T^ordsliip  reaiLdause  5  of  the  memorandum  and  al.'^o 
articles  119,  120,  and  121,  and  continued:]  Provision  was 
made  for  an  annual  balance  sheet  and  an  annual  audit. 

,In  the  first  half  of  the  year  1904  an  interim  or  inslalniont 
dividend  was  paid  on  both  classes  of  shares.  In  the  second  half 
of  that  year  there  was  a  small  profit,  but  no  dividend  was  de- 
clared; in  1903  there  was  a  loss;  in  1906  there  was  a  profit,  but 
little  more  than  iiiough  to  mako  good  the  previous  loss.  No 
dividend  was  declared  in  either  of  those  two  years.  In  190T 
during  both  half  years  there  was  a  large  profit.  On  December  2, 
1907,  the  directJiiti  re«olve<l  to  declare  and  forthwith  pay  an  in- 
terim dividend  at  the  rate  of  18  per  cent  on  the  preferred  and 
24  per  cent  on  the  deferred  shares,  "which  payment  will  cover 
the  euniulnlive  dividend  on  the  preferred  for  three  years  ending 
June,  lltOT,  and  on  the  deferred  for  two  years  ending  190C.'' 

On  Febrnary  4,  190S,  it  was  resolved  by  the  company  in  gen- 
eral meeting  "to  distribute  a  further  dividend  of  3  per  cent  on 
(he  preferred  ordinary  and  IS  per  cent  on  the  deferred  ordinary 
shares,  which  would  wipe,  oft'  all  arrears  of  the  cumulative  divi- 
dends on  both  classes  of  sh^iro,*  up  to  the  31st  Docemher,  1907." 
The  payment  of  the  interim  dividend  was  accompanied  by  a  letter 
of  the  secretary  of  the  comiiany  dated  Deeenilfer  3,  1907,  in  the 
fnllowiiig  terms.  [His  Lordship  read  the  letter,]  The  executors 
ijf  the  testator  claim  that  tln'se  dividends  must  be  apportioned, 
and  that  they  are  enlith-d  to  the  part  apportioned  to  the  pcri'nl 
wliich  elapsed  fnun  July  1,  1904,  to  Xovcmbcr  7,  1905.  Peter- 
son, J,,  has  adopted  this  view,  ami  the  'executors  of  the  legatee 
appeal.  The  judgment  of  Peterson,  J.,  is  founded  on  the  temia 
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of  the  Apportionment  Act  1870.  The  material  parte  of  that  set 
are  §§  2  and  S.     [His  Xordship  read  the  sectioDS.] 

The  first  question  to  be  considered  is  what  is  the  nature  of  a 
shareholder's  right  to  a  cumulative  dividoid.  It  is,  in  my  opin- 
ion, nothing  more  than  a  right  to  participate  in  [222]  profits 
available  for  divid^id  which  in  accordance  with  its  regulations 
the  company  has  from  time  to  time  determined  to  distribute.  In 
fact  the  shareholder  has  no  right  to  a  dividend,  whether  cumula- 
tive or  otherwise,  until  there  are  profits  available,  and  the  com- 
pany by  the  proper  authority  has  determined  to  distribute'  them. 
It  follows  that  when  profits  are  available  and  the  company  deter- 
mines to  distribute  them,  it  is  the  shareholder  who  is  then 
entitled  to  the  shares  who  t^ikes  the  dividend,  and  not  the 
person  entitled  to  them  in  past  years,  though  the  dividend  mity 
in  the  case  of  cumulative  dividend  be  large  enou^  to  cover  tho 
amount  which  would  have  been  paid  in  past  years  if  there  had 
been  profits  available,  but  which  was  not  paid  because  there  were 
no  such  profits.  See  In  re  Taylor's  Trusts  [1905]  1  Ch.  T34, 
74  L.  J.  Ch.  N.  S.  419,  53  Week.  Rep.  441,  92  L,  T.  N.  S.  558; 
In  re  Sale  [1913]  2  Ch.  697;  and  In  re  Grumdy  (1917)  117  L. 
T.  \.  S.  470.  The  articles,  in  my  opinion,  contemplate  annual 
accounts,  and  the  practice  of  the  company  was  in  accordance  with 
that  view.  When,  in  1907,  after  an  intcn'al  of  t\vo  years  and  a 
half,  during  which  there  wore  no  profits  applicable  for  dividends, 
a  dividend  was  at  last  declared,  it  was,  in  my  opinion,  not  three 
dividends,  but  one  dividend,  although  its  amount  was  conditioned 
by  the  fact  that  in  previous  years  no  dividend  had  been  paid. 
In  my  opinion,  therefore,  the  interim  dividend  declared  in 
])eceml>er,  1907,  and  the  final  dividend  declared  in  IVbruary, 
1908,  were  both  for  or  in  respect  of  the  year  1907. 

Pelcrsim,  .T.,  however,  while  admitting  the  cornKtlness  of  the 
d«;ision.i  alnivo  referred  to,  thought  that  tliey  did  not  govern  the 
pn'sent  case,  in  which  the  point  to  be  d(xrided  i.s  whether  the  Ap- 
portionment Act  is  to  bo  appli<-d.  lint,  under  §  .1  of  the  aet,  if 
the  paymrnt  of  divisible  revenue  is  declared  or  expressed  to  bo 
made  for  a  particular  year,  that  is  Ihc  ]>eriod  during  which  the 
divisible  revenue  is  to  be  deemed  to  have  accrued  by  equal  diiily 
increment;  and  the  dividend,  which  is  onl,y  a  part  of  that  divisi- 
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le,  muBt  be  considered  as  aceriiiug  from  day  to  day  dur- 
ing the  same  period ;  for  I  tbink  it  is  clear  that  the  provision  as  to 
the  [223j  accrual  of  divisible  revenue  is  intended  to  fix  the 
period  during  which  dividends  arc  to  be  considered  as  accruing 
for  the  purposes  of  §  2. 

As  I  have  already  indicated,  I  think  the  true  view  of  the  reso- 
lution of  the  directors  as  to  the  interim  dividend  and  that  of  the 
company' confinning  the  recommendation  of  the  directors  as  to 
the  final  dividend  is  that  the  payment  thereby  declared  or  ex- 
pressed to  be  made  was  for  or  in  respect  of  the  year  1907.  The 
statement  as  to  what  the  dividend  would  "cover"  or  "wipe  ofE" 
is,  in  my  opinion,  nothing  but  an  explanation  of  the  rate  per  cent 
at  which  the  dividend  was  calculated,  I  tbink  the  same  may  be 
said  of  tiie  secretary's  letter;  but  if  it  goes  further  it  cannot,  in 
my  opinion,  alter  the  effect  of  the  formal  resolution.  Xo  divi- 
dend, therefore,  having  accrued  at  the  death  of  the  testator,  there 
is  no  ground  for  apportionment,  and,  in  this  respect,  the  order 
of  Peterson,  J.,  must,  in  my  opinion,  be  reversed. 

Younger,  L. J. :  The  second  question  raised  by  the  appeal 
is  whether  the  dividends  received  upon  the  testator's  shares  in 
Morgan,  Wakley,  &  Company,  Ld.,  belong  to  the  estate  of  Ronald 
as  the  specific  legat^'P  of  these  shares,  or  whether  to  any  extent 
they  form,  under  the  Apportionment  Act,  part  of  the  testator's 
general  estate. 

The  facts  which  raise  the  question  are  simple.  For  convenience 
they  may  be  partly  restated. 

The  testator  was  the  holder  in  the  company  of  81T  preferred 
shares,  1,920  deferred  shares,  and  of  a  moiety  of  D  preferred 
shares.  All  these  shares  he  bequeathed  to  Bonald,  and  in  the 
event  they  became,  with  all  dividends  accruing  thereon,  from  the 
dat<f  of  his  death  Ronald's  absolute  property.  The  financial  year 
of  the  company  ends  on  December  31.  The  testator  died  on 
NovemIxT  7,  1905, 

Dividends  ujKin  the  shares  were  paid  up  to  June  30,  1904. 
In  respect  of  the  period  from  June  30,  1904,  to  December  31, 
1904,  s  profit  of  1,6161.  Is.  4d.  was  made,  but  no  dividend  was 
paid.  For  the  year  1905,  the  year  of  the  testator's  death,  a  loss 
10  B.  n.  c. 
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of  14,505/.  3s.  id.  was  made.  ,In  1006  a  protit  [224]  of  1C,617L 
yis.  "id.  was  made,  but  no  dividend  paid.  In  I'JOT,  from  Jamiary 
ro  Jmic,  a  profit  of  21,095J,  Is.  6d.  was  made,  and  in  the  same 
vciir,  from  Jnly  to  December,  tbe  company  (arncd  a  profit  ot 
;i:J,.'^S.">?.  11«.  Tlie  question  arises  with  reference  fo  a  so-call«] 
interim  dividend  paid  on  December  31,  li>07,  as  a  i-ei^nlf  of  these 
piofits  earned  in  the  year  1907.  I  need  wit  again  read  the  di- 
lei'tiirs'  rctolutlon  for  payment  of  the  interiln  dividends  nor  the 
letter  of  the  secretary  transmitting  them.  These  have  already 
been  set  forth.  The  question  is  wliellier  tbe  interim  dividends  on 
bntli  classes  of  shares,  so  resolved  upon  by  the  directors  on  Decem- 
ber 2,  1907,  and  paid  on  December  3,  were  as  to  any  part  of 
them  paid  in  any  true  sense  in  respect  oif  the  period  from  June 
30,  1904,  to- November  7,  1905,  the  date  of  tlio  te^itiitor's  death, 
or  whether  they  were  paid  in  respect  of  the  fiDancinl  year  of  tho 
company  ending' December  31,  1907,  in  the  course  of  which  they 
wci-e  in  fact  distributed. 

If  article  121  is  alone  to  be  regarded  thcpc  dividends  must 
be  taken  to  ba^'e  been  "paid  to  the  members  on  account,  and  in 
anticipation  of  the  respective  dividends  for  the  curn'nt"  year." 
That  is  the  only  power  which  the  ariicle  pivcs  to  the  directors. 
But  flic  question  was  in  nrgiimont  dealt  with  on  more  general 
gronnds,  and  it  is,  I  thiuh,  right  so  to  deal  with  it. 

Xow  in  the  case  of  this  company  the  brniid  provisions  ns  to 
preferred  dividends  arc  in  a  fnnn  very  usual.  Taking  for  con- 
venience of  statement  the  dividend  rights  of  the  pi-eferred  ordi- 
nary shares,  the  memoranduni  of  association  provides  that  ''the 
profits  or  other  moneys  of  tlic  company  available  for  dividend 
which  it  shall  from  time  to  time  be  determined  to  distribute  are 
to  be  applicable  first  to  the  payment  of  a  fixed  cumulative  divi- 
dend at  the  rate  of  0  per  cent  per  nimum  on  the  capital  paid  up" 
on  these  preferred  ordinary  shares.  That  dividend  is  payaWe 
only  out  of  profits  (article  120),  and  it  is  only  payable  if  the 
directors,  with  the  sanction  of  a  general  meeting,  think  fit  to 
declare  it  ("article  119),  or  if  tliey  determine  on  and  declare  an 
instalment  by  way  of  interim  dividend  (artick'  121),  Other  ar- 
ticles [225]  of  tbe  company  contain  usual  provisions  for  the 
making  out  of  a  balance  sheet  every  year  to  be  laid  before  the 
10  n.  i{.  r. 
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company  in  general  meeting  (article  132)  for  the  examination 
thereof  by  the  auditors  (arlick  141),  and  for  a  report  by  them 
on  tlio  balance  slieet  to  be  read  at  every  ordinary  meeting  (article 
143).  In  other  worda,  the  articles  contemplate  annual  dislribn- 
tion8  by  the  directors  with  tho  authority  of  the  company  given 
at  the  annual  ordinary  general  meeting,  and  interim  distribu- 
tions in  anticipation  thereof  made  on  the  authority  o£  the  direc- 
tors alone.  But  no  shareholder  in  this  company,  preferred  or 
otherwise,  is  entitled  to  any  dividend  unless  there  are  profits 
existing  and  made  available  for  its  payment  in  one  or  other  of 
the  ways  just  mentioned,  a  preferred  ordinary  ahareholder  being, 
however,  further  entitled  to  this  right,  that  if  and  so  soon  as 
profits  are  so  made  available  for  dividend  they  have  firat  to  be  ap- 
plied ratably  in  payment  of  the  dividend  on  the  preferred , ordi- 
nary sliarca.  This  therefore  is  clear,  that  either  if  there  are  no 
profits  or  if  there  are  none  made  available  for  payment  of  divi- 
dend aw  al)ovo,  no  preferred  ordinary  dividend,  cumulative 
though  it  lip,  can  be  trnly  said  to  be  in  arrear  if,  by  that  expres- 
sion, it  is  connoted  that  the  company  has  made  default  in  pay- 
ment of  the  dividend  in  cjuestion.  There  has  not  been  any  such 
default,  l)ecnutie  in  the  case  supposed  no  obligation  to  pay  has 
arisen.  Putting  it  otherwise,  there  is  in  this  essential  particular 
no  real  analogy  between  the  expressions  "arrears  of  preference 
dividend"  and  "arroars  of  interest,"  although  doubtless  it  is 
from  this  last  expression  that  the  first  has  for  common  parlance 
undoubtedly  been  borrowed. 

But  the  preferred  ordinary  dividend  is  ciunulative.  How, 
then,  ia  eflfeet  to  be  given  to  that  right  if,  althougli  not  punctually 
paid,  the  dividend  is  still  not  "in  arrear"  ?  Easily  enough,  I 
think,  if  the  true  nature  of  such  a  dividend  is  borne  in  mind.  A 
eumulative  preferred  dividend  is,  in  my  opinion,  correctly 
dewrihed  as  one  which  gives  to  the  holder  of  the  preferred  share.-i 
j>ari  jMASK  with  all  other  hnlders  of  shares  of  the  same  class  a 
right  to  receive  out  of  a  fund  of  profits  made  available  for  divi- 
dend under  the  articles  of  the  company  [826]  and  in  priority  to 
the  holders  of  all  junior  shares  in  it  a  sum  measured  by  the  per- 
centage rate  and  the  period  of  time  over  which  the  dividend  has 
not  been  paid  in  whole  or  in  part.    The  dividend  when  paid — not 
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being  in  any  true  sense  in  arrear  tip  to  that  moment— is  paid  out 
of  the  fund  then  made  available  for  its  payment  for  the  year  or 
other  financial  period  of  the  company  in  which  it  is  paid.  It  is 
not  paid  in  respect  of  any  previous  period  of  nonpayment — when 
it  was  neither  due  nor  payable — it  is  paid  exactly  in  the  same 
way  as  ia  a  dividend  at  the  same  time  paid  out  of  any  residue  of 
the  dividend  fund  to  holders  of  ordinary  shares  in  respect  of 
which  there  has  been  no  distribution  for  a  jwriod  as  long  or  it 
may  be  even  longer. 

In  other  words,  in  respect  of  the  time  with  reference  to  which 
dividends  are  paid,  there  is  no  difference  between  a  cumulative 
preference  and  an  ordinary  dividend.  Each  is  a  dividend  for 
the  year  or  other  financial  period  of  payment ;  that  the  preferred 
dividend  is  preferential,  fixed,  and  cumulative  means  only  this, 
that  these  are  the  factors  by  which  the  priority  and  the  amount 
of  the  share  of  the  dividend  fund  appertaining  to  the  preference 
shareholder  are  ascei-tained. 

These  general  views  are  i-ery  clearly  espro.»ised  in  the  regula- 
tions of  this  company.  The  fixed  ciimidative  dividend  here  is  by 
the  memorandum  one  dividend,  and  not  many  diviilends — not  a 
cumulation  of  separate  dividends  as  Mr.  Homer  phrased  it — and 
the  surplus  "sixth"  in  its  nature  an  ordinary  dividend  is  ex- 
pressed to  he  a  "further"  dividend. 

And  for  this  view  of  the  matter  tliere  is  high  authority.  The 
principle  was  enunciated  by  Buckley,  .T,,  in  In  re  Taifhr's  Tmats 
[1905]  1  Ch.  734,  738,  74  L.  J.  Ch.  N.  S.  419,  53  Week.  Rep. 
441,  92  L.  T.  N".  S.  H^S,  where,  dealing  with  what  is  called  an 
income  bond,  he  used  the  words  already  cited  by  tlie  Master  of 
the  Rolls.  Peterson,  J.,  treats  these  wortls  as  ohiler  dicta,  but  in 
my  view  they  lay  at  the  root  of  the  decision.  Buckley,  .1,,  there 
had  to  determine  whether  a  tenant  for  life  was  entitled  to  any 
part  of  the  purchase  money  of  certain  settled  income  Ixmds  sold 
for  a  sum  representing  less  than  [227]  the  ainoimt  of  principal 
secured,  with  interest  to  date.  The  learned  judge  decided  that 
the  tenant  for  life  was  entitled  to  nothing  out  of  the  purchase 
price,  only  because  he  held  that  so  long  as  there  was  no  income 
fund  of  the  company  existing  for  its  payment,  there  was  no  in- 
terest due  or  "in  arrear"  on  tlie  bonds ;  and  I  believe  the  principle 
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upon  which  h©  proceeded  to  be  correct  and  to  be  directly  applica- 
ble to  such  a  case  as  the  prescDt.  The  only  diiference  here  Ib  that 
in  this  instance  the  profits  are  only  divisible  if  made  available 
fot  dividend.  In  that  cane  they  were  divisible  if  earned.  la 
other  worda,  the  bond  there  was  like  the  ptefereiice  share  in 
Blshcp  V.  Smyrna  and  Cakmba  By.  Co.  j;i895]  2  Oh.  2HH,  64 
L.  J.  Ch.  M.  S.  fil7,  13  Reports,  561,  72  L.  T.  X.  R.  773,  iZ 
Week.  Rep.  fi47,  2  Manson,  429 ;  here  the  shares  arc  similar  to 
those  in  In  re  Crichton'a  Oil  Co.  [1901]  2  Ch.  184,  70  L.  J.  Cli. 
X.  S.  B39,  40  Week.  Rep.  5.^6,  34  L.  T.  N.  S.  :^04,  8  MaiiBon, 
319.  Bnckley,  J's  decision  has  been  followed  and  so  applied  by 
Asthnry,  J.,  in  In  re  Sale  [1913]  2  Ch.  697,  703,  and  under  cir- 
eimistances  identical  with  this  case  by  Eve,  J.,  in  In  re  Grundy 
(1917)  117  L.  T.  N.  S.  470,  a  case  not  cited  to  Peterson,  J. 

Now  that  learned  judge  decided  that  the  dividend  hero  was 
apporfiouable,  not  so  much,  I  think,  because  he  disagreed  with 
any  of  the  views  here  expressed,  as  because  he  felt  himself  eon- 
strained  so  to  hold  by  the  express  terms  of  §  5  of  the  Apportion- 
ment Act  1870,  which  provides  that  "all  such  divisible  revenue 
shall,  for  the  purposes  of  this  act,  be  deemed  to  have  acenied  by 
equal  daily  increment  during  and  within  the  period  for  or  in 
respect  of  which  the  payment  of  the  same  revenue  shall  be  de- 
clared or  expressed  to  be  made."  Peterson,  J.,  was  of  opinion 
that  in  this  case  the  payment  of  the  interim  dividend  was  in  the 
directors'  resolution  expressed  to  be  made  in  respect  of  a  period 
)>rior  to  the  testator's  death ;  and  althou^  it  is  clear,  as  above 
appears,  that  no  part  of  the  divisible  revenue  had  in  fact  been 
earned  during  that  penod,  he  felt  compelled  to  hold  that  the 
rights  of  the  parties  were,  under  the  statute,  fixed  by  that  expres- 
sion of  the  directors. 

I  take  a  different  view,  and  for  several  reasons.  First, 
[228]  I  do  not  so  read  the  directors'  resolution  of  Deconiber  2, 
1907 ;  nor  do  I  so  read  the  secretary's  letter  of  the  3d, — although 
that  letter  can,  in  my  Judgment,  have  no  effect  upon  tho  case. 
But  fiirfber,  in  my  opinion,  the  directors  had  no  power  under 
the  artiolfts  here  to  make  any  such  allocation  if  in  fact  they  made 
it.  Their  power  was,  as  I  have  already  pointed  out,  "to  declare 
an  instalment  to  be  paid  to  the  members  on  accotint  and  in  an? 
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ticipotidii  of  the  i-ospcctive  dividends  for  tlio  current  year,"  and 
Sir.  liomer  did  not  ('(intend  before  «s  that  under  the  act  a  dec- 
laration or  expression  which  it  was  not  fompctont  for  directors  to 
make  eonld  have  any  effect  in  determining  rights. 

Accordingly,  being  clear  R9  I  am  that  the  interim  dividend 
l)oth  on  the  preferred _ and  the  deferr(Hl  ordinary  shares  was  in 
fact  only  a  dividend  in  anticipation  of  that  for  the  year  1!)07, 
there  is  hero,  in  my  opinion,-no  case  for  apportionment.  The 
dividends  belong  altogether  to  the  testator's  son,  and  the  declara- 
tion of  the  lenrned  judge  should,  I  think,  b^altercd  in  that  sense. 

Perhaps  I  ought  to  say  a  word  with  reference  to  one  matter 
fllluded  to  by  Jlr.  Preston  which  may  be  thought  to  be  affected  by 
the  present  decrsion.  He  instanced  in  his  argument  the  ease  of  a 
class  of  cumulative  preference  shares,  some  issu(;d  and  paid  up, 
say,  in  the  year  1915,  others  issued  and  paid  up,  say,  in  the  year 
191T;  no  dividends  paid  in  1915,  191C,  lOlT,  or  1918,  but  prof- 
its earned  in  1919  .luffieient  in  amount  for  payment  of  a  dividend 
on  the  shares  issued  iu  liHa  Iwth  for  that  year  and  for  1916,  but 
no  more ;  on  that  ifr.  Preston  cout(?udcd  that  if  the  principle  now 
adi^pted  iu  this  judgment  wore  to  be  held  applicable  tiie  holders 
of  (ho  1915  shares  would  not  receive  the  whole  fund  available 
fur  dividend,  although  in  such  circumstances  it  had  always  been 
iiBsiimod  that  they  were  so  entitled,  and  many,  distributions  had 
Imh-u  made  on  that  footing,  I  agree,  but  sntih  distributions  re- 
main, in  my  judgment,  perf(M?tly  right  on  the  principle  of  this 
judgment.  The  shares  supposed  are  all  of  the  same  class;  some 
of  them  by  reason  of  their  earlier  i^sne  and  payment  up  of 
^■npital  have  a  larger  claim  on  the  dividend  fund  than  others.  It 
I  229 1  is  proper  distribution  as  between  the  two  sets  of  such 
shares  to  apply  the  first  available  dividend  fund  in  producing 
<'(|uality  anmngPt  them  all, — that  Is.  by  first  extingiiishing  the 
cx('(!3s.  Tlio  principle  here  enunciated  has  in  those  distribu- 
tions, although  perhaps  uneonsciimsly,  been  in  this  respect  in  no 
way  di«regard(Ml. 

Appeal  allowed. 

Solieitfira:  TjOwless  cP  Ootnpani/,  for  YarlirU  £  Company, 
Cardiff:  Woodcorl;  llyhnd,  &  Parker,  for  Wade  £  Son,  Neio- 
•pori,  }fon. 
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Note. — Right  of  transferee  or  legatee  of  stock  entitled  to  cumu- 
lative dividends,  to  dividends  subsequently  declared  cover- 
ing arrearages  theretofore  existing. 

The  few  other  decisions  on  the  (|uestion  ajrree  with  th,>  ivijoricd 
case  (Re  Waklky,  ante,  674)  in  holdinp;  that  stnd^  litiviiij;  Ihc  rijrht 
to  cumulative  divitlends  eonptihttea  no  exception  to  thv  ^rnrnil  rule 
that  diTiflcnda  belong  to  the  one  who  owns  the  stock  a(  tlic  time  it 
is  cleclare<i. 

In  lioardmm  v.  Lai-e  Shore  <6  M.  S.  E.  Co.  (1881)  84  \.  Y.  157, 
it  waa  held  that  payment  of  arrears  of  ciimulntive  diviilcnds  from 
preferred  etocic  might  be  enforcod  by  one  who  becmne  the  owner  of 
the  stock  subsequently  to  the  time  when  the  arrearage  took  phiee. 
The  court  said:  "The  rule  is,  no  doubt,  that  a  sharehohler  in  a 
corporation  has  no  lopal  title  to  the  property  or  prnfits  nf  the  cor- 
poration nnti]  a  division  is  made  or  a  dividend  declared.  When  this 
is  done,  the  dividend  belongs  to  the  owner  of  the  share  at  the  time, 
and  until  the  divideiid  is  declared,  it  is  a  portion  of  the  aspeia  of 
the  eorjKjration,  an<!  an  assignment  of  the  stock  carries  with  it  its 
proportionate  share  of  such  assots,  which  neces^nrily  include  ns  an 
J  incident  alt  undeclared  dividends.  These  are  the  snbject  of  assign- 
ment, and  pass  with  the  transfer  of  the  stock  as  a  portion  of  the 
I  capita!  of  the  company.  Il'jatt  v.  Allen  (1874)  56  X.  Y.  5.i3.  Ifi 
Am.  ]{cp,  449.  It  follows  that  upon  the  transfer  of  the  ttock  of  the 
plaintilTa'  testator  to  him,  the  assignment  carried  with  It  all  right  to 
the  earnings  or  profits  or  claims  to  dividends,  which  ordinarily  and 
lawfnlly  was  embraced  within  the  scope  of  sneh  a  transfer,  unless 
the  facts  aecompanying  the  transfer  render  thg  case  at  bar  an  ex- 
ceptional one,  and  not  within  the  general  rule.  Rnch  is  urged  to  he 
the  fact  by  the  appellant's  counsel,  and  it  is  insisted  that  the  com- 
pany, made  a  contract  to  pay  certain  dividends  npon  a  contingency, 
which  waa  the  acquisition  of  net  earnings  by  the  company,  and  the 
right  only  becomes  complete  npon  the  happening  of  such  contin- 
gency; and  that  the  holder  of  the  stock  with  whom  the  contract 
wa«  ma.ie  would  become  a  creditor  upon  the  acqnisition  of  snch  net 
earnings;  and  that  the  plaintiffs  cannot  claim  these  dividends  in 
their  capacity  as  stockhohlers,  for  they  have  never  been  declared, 
but  only  in  the  capacity  of  one  who  has  made  a  contract  with  a  cor- 
porate body.  We  are  unable  to  perceive  the  force  of  this  position; 
for  conceding  that  the  right  of  the  plaintiffs  depends  npon  a  contract, 
■  tlat  contract  is  connected  with,  relates  to,  and  constitutes,  an  inte- 
gral part  of  the  plaintiffs'  right  an  a  stockholder.  It  cannot  be  sep- 
arated from  the  rights  accruing  by  virtue  of  the  stock  which  the 
plaintiffs  hold;  and  being  thus  a  part  and  parcel  of  the  same,  it 
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passes  with  the  transfer  as  odc  of  its  incidents,  and  as  composing  an 
c!>scntial  element  thereof.  A  sale  OT  a^aignment  of  the  stock  traus- 
J'evred  by  the  operation  of  law,  all  henefits  to  be  derived  from  the 
I'ame,  and  alt  profits,  income,  or  dividends  or  right  to  dividends  by 
contract,  which  formed  a  constituent,  valuable,  and  an  inseparable 
portion  of  the  stock.  When  the  contingency  happened  specified  in 
I  he  contract,  the  rights  to  dividends  became  fixed,  and  exi!!ted  in- 
dependent of, any  act  of  the  corporation  or  its  ofiicers.  It  became 
absoUite  and  perfect  in  the  stockholder  without  a  declaration  tn 
that  effect,  and  passed  as  an  incident  of  the  stock  upon  the  transfer." 
So,  also,  in  Jermain  v.  Lake  Shore  &  M.  S.  li.  Co.  {188;t)  !)1  N. 
Y,  493,  it  was  held  that  the  transferee  of  stock  upon  which  dividends 
had  been  guaranteed,  but  upon  which  no  dividends  had  been  de- 
clared prior  to  the  transfer^  was  entitled  to  them  when  declared,  in- 
cluding those  for  periods  for  which,  under  the  terms  of  the  guaranty, 
dividends  should  have  been  declared  and  paid  before  he  received  the 
transfer.  The  court,  after  pointing  out  that  a  share  of  stock  repre- 
sents the  interest  which  the  stockholder  has  in  the  capital  and  net 
earnings  of  the  corporation,  and  therefore  that,  before  a  dividend 
has  been  declared,  a  share  of  stock  represents  tJie  whole  interest 
which  the  stockholder  has  in  the  corporation  and  passes  upon  n 
transfer  of  bis  stock,  so  that  dividends  subsequently  declared,  with- 
out reference  to  the  source  from  which,  or  the  time  during  which, 
the  funds  divided  were  ac<juired  by  the  corporation,  necessarily  be- 
long to  the  holder  of  the  stock  at  the  time  of  the  declaration,  went 
on  to  say:  "But  the  claim  on  the  part  of  the  appellant  is  that  inas- 
much as  these  guaranteed  dividends  were  payable  in  1864,  long  be- 
fore the  transfer  of  any  stock  to  this  plaintiff,  they  are  to  be  treate«l 
us  <Uvidends  then  declared,  and  therefore  payable  to  the  person  who 
then  held  the  stock;  that  in  1864,  by  reason  of  the  existence  of  net 
earnings  sufficient  to  make  the  guaranteed  dividends,  the  right  to 
such  dividend  became  vested  in  those  then  holding  the  guaranteed 
stock ;  that  the  net  earnings  then  on  hand  representing  the  amount 
due  for  the  guaranteed  dividends  were  no  longer  a  part  of  the  cap- 
ital or  assets  of  the  corporation,  and  that  the  right  to  them  ceased 
fx>  he  an  iucident  of  the  stock.  This  reasoning  does  not  satisfy  us. 
'I'liese  net  earnings  were  in  no  way  set  apart  or  ajipropriated  for 
the  heupfit  of  the  holders  of  the  guaranteed  stock.  They  were  not 
even  held  by  the  company.  The  right  of  the  guarautecd  sharehold- 
ers was  repudiated  and  denied,  and  the  net  earnings  were  otherwise 
ajtpropriated.  They  were  no  more  legally  appropriated  to  the  pay- 
ment of  the  guaranteed  dividends  than  the  property  of  a  debtor  is  in 
law  appropriated  to  the  payment  of  debts  which  he  refuses  to  recog- 
nize. The  dividends,  therefore,  remained  payable  upon  the  stock  to 
the  holders  of  the  stock.  It  matters  not  that  payment  could  have 
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been  enforced  by  the  holder  of  this  stock ;  he  did  not  then  enforce 
it,  and  did  not  receive  payment.  He  did  not,  so  far  as  appears  in 
the  case,  in  any  way  separate  his  right  to  dividends  from  the  stock 
as  an  incident  thereto.  It  remained  like  interest  payable  upon  any 
obligation  vhicb  had  not  been  paid,  but  which  was  due.  An  assign- 
ment of  the  obligation  in  such  a  case  carries  with  it  the  right  to  re- 
ceive the  overdue  interest,  the  interest  being  an  incident  ot  the 
obligation.  Interest  after  it  becomes  due  may  be  assigned  to  one 
person,  and  the  principal  obligation  may  be  assigned  to  another,  as 
the  owner  of  this  stock  could  have  assigned  these  guaranteed  divi- 
dends t«  one  person  and  the  stock  to  another ;  but  until  he  did  so  or 
did  some  act  to  separate  the  guaranteed  dividends  from  the  stock,  a 
sale  or  assignment  of  the  stock  carried  with  it  a  right  to  the  divi- 
dends, as  an  incident  thereto." 

In  iVannifi^  v.  QiiicksUver  Min.  Co.  (1881)  34  Hun,  360,  the 
owner  of  certain  preferred  shares  of  stock  Jn  a  mining  company, 
after  having  sold  them  to  one  person,  assigned  to  another  all  his 
rights,  title,  and  interest  in  and  to  the  interest  due  upon  the  assigned 
shares  of  stock  which  he  had  previously  owned.  By  the  terms  of  the 
I'prtificate,  interest  was  guaranteed  to  be  paid  annually,  but  out  of 
the  net  earnings  of  each  year,  providing  so  much  in  the  year  preced- 
ing had  been  eame<l.  It  did  not  appear  that  there  had  been  any 
separation  of  this  interest  from  the  .other  as.tets  of  the  company, 
or  that  any  of  the  earnings  of  the  company  had  been  assigned  to  the 
payment  of  the  interest.  It  was  held  that  the  right  to  recover  the 
interest  was  merely  an  incident  to  the  shares  themselves  and  depend- 
ed upon  the  title  thereto,  and  that  the  assignee  of  the  estate  could 
not  maintain  an  action  to  recover  it  or  to  compel  the  company  to 
account  therefor. 

But  in  Bales  v.  Androscoggin  &  K.  U.  Co.  (1860)  49  Me.  491,  it 
was  held  that  a  subscriber  for  preferred  stock,  which,  by  its  terms, 
entitled  the  holder  to  the  payment  of  $6  per  share  semiaiuiually 
from  the  net  earnings  of  the  company  until  the  net  earnings  should 
he  sufficient  to  pay  an  interest  of  6  per  cent  per  annum  on  all  stock 
issned  and  all  outstanding  bonds,  while  not  entitled  to  interest  after 
the  transfer  of  the  stock,  might  recover  for  the  proportion  of  the 
interest  i<eriod  during  which  he  retaiiic<l  ownership. 

"Payment  of  dividends  to  preferred  stockholders  differs  from  such 
payment  to  the  holders  of  common  stock  only  in  that  they  are  en- 
titled to  dividends  in  priority  to  anv  dividends  upon  the  common 
atoc-k."    Miller  v.  Rattfrman  (1890)  47  Ohio  St.  141,  34  N.  E.  49G. 

In  the  case  of  common  stock  it  has  been  held  that  dividends  de- 
clared after  the  testator's  death,  although  out  of  profits  made  dur- 
ing his  lifetime,  are  a  portion  of  the  income  of  the  legatees  for  life, 
and  not  of  the  corpus  of  the  estate.  Bales  v.  Mackinley  (1863)  31 
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Benv.  280,  54  Eiig.  Eeprint,  1146,  .31  L.  J.  Cli.  X  S.  Sfift,  8  Jiir. 
X.  S.  2!>n,  5  L.  T.  X.  S.  78n,  10  Week.  Kep.  I'll  ;  lif  Kenwi-hnn 
(1«87)  104  X.  Y.  fil8,  11  X.  K.  14». 

A  (liviiloiul  ia  consiilcroil  pftrcel  of  the  mass  of  (.■or|>orate  ]ir(>|)ert* 
until  (Uflared,  and  therefore  incident  to  and  paret'l  of  the  stock  \\\t 
to  tiie  time  it  is  dwlared,  and  before  its  declaration  will  pass  witli 
the  sale  or  devise  of  the  stock.  Whosoever  owns  the  t^tncly  prior  to 
the  declaration  of  a  dividend  owns  the  dividend  also,  but  the  moment 
the  dividend  is  declared,  it  becomes  then  separate  and  distinct  from 
the  stock,  and  the  dividend  falls  to  him  who  is  proprietor  of  the 
stock  of  wliieli  it  was  theretofore  incident.  McLaren  v.  Crexcent 
riamng  Mill.  Co.  (1900)   117  Mo.  App.  40,  93  S.  W.  S\9.- 

E.  S.  0. 
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H.  DAKIX  k  COMFAXY,  LTD.  v.  UiK. 

[]ftl6]  1  K.  B.  5fiO. 
AUo  Reported  In  84  L.  J.  K.  B.  N.  R.  2031,  113  L.  T.  N.  S.  !I03,  r,9  Sol.  Jo. 
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Hulldlng  cohIiiicI  —Subulatitlal  performance— 'It iffli I  of  tfrofpry. 

Wliere  a  builder  hiia  supplied  work  and  laliur  fur  llit  orci'tioii  ur  rf- 
pnir  of  a  house  under  a  lump  earn  contract,  but  Ima  dt|>i>rtrd  fruiu 
the  terniH  of  Ihc  coi:tract,  he  ie  entitled  to  rc<Kivpr  for  Iiih  ncrviitij,  un- 
less (1)  tlie  ^To^k  that  he  han  done  haii  hceu  of  no  bi-nrlit  to  tile  owner; 
(2)  the  work  he  has  done  in  entirely  dilTej-eiit  from  tlie  work  wliloli  lie 
haa  contracted  to  do;  or  (3)  he  lias  abandonHl  tlic  work  and  l«ft  it 
unliniflhed. 

Decision  of  DiviHional  Court  (Ridley  and  Rankey.  .J.l.|  afllr;iicd. 

(Deeeml>er  15,  IflU;   July  «,  l!)l.i.) 

Appeal  of  fho  plaintiffs  from  tlic  jiidfrincnt  of  ifr.  'Miiir 
ilaekenzie,  official  referee. 

The  ])Iai»tiffs  were  biiildora.  The  nction  whs  lii-dii^lit  to  re- 
cover the  Slim  of  3521.  -is.  -id.,  the  balance  of  the  (iricc  of  ccitain 
repairs  caiTiod  out  by  the  plaintiffs  at  the  defpiidaiit's  house,  37 
Wiinblcdou  Park  Rond,  Wandsworth,  Tart  of  the  claim  related 
to  work  contained  in  a  specification  which  bv  a  verbal  contract 
the  parties  hail  agree<l  should  be  done  for  ^04/.     The  balance  of 
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the  claim  wua  for  cxtvaB  and  ndditiuiial  work.  The  oiilv  question 
raised  on  the  appeal  related  to  the  chiim  in  re^spect  of  tlie  con- 
tract work. 

The  defoiiso  wa3  that  the  work  referred  to  in  the  specification 
had  not  hcen  eouipieted,  and  the  official  referee  found  as  a  faeC 
that  the  contract  had  not  been  fulfilled  in  the  three  following 
instances:  (1)  A  letter  from  the  plaintiffs  which  accompanied 
the  9i<t'elticatioii  stiited  that  the  concrete  which  was  to  be  placed 
imdcr  a  part  of  one  of  the  side  walls  of  the  house,  which  was  to  be 
imderpijinccl,  was  to  be  of  the  depth  of  4  feet.  Only  2  feet  of 
concrete  was  placed  there.  (2)  Columns  of  hollow  iron,  5  inclics 
iu  diameter,  were  to  be  nsed  for  the  support  of  a  certain  bay  \^in- 
dow.  The  cohinma  supplied  were  of  solid  iron  4  inches  in  diame- 
ter. (3)  The  joistB  over  the  hay  window  were  to  be  clcatetl  at  tho 
angles  and  bolted  to  caps  and  to  each  other.  This  was  not  done. 
The  defendant  [667]  bad  reaumal  her  occupation  of  the  house 
after  the  plaintiifs'  workmen  had  left,  and  after  receivin;.^  the 
plaintiffs'  account  she  offered  to  settle  the  whole  claim  by  a  pay- 
ment of  250i.  in  addition  to  a  sum  of  50^.  which  she  had  already 
paid. 

The  official  referee  held  that  the  plaintiffs  had  not  performed 
their  contract,  in  that  the  defendant  had  been  given  something 
different  from,  and  leas  strong  and  secure  than,  what  she  was 
entitled  to  hare  under  the  contract,  and  that  the  plaintiffs  were 
therefore  not  entitled  to  recoier  any  part  of  the  contract  price  or 
any  snm  iu  respect  of  the  contract  work.  The  official  referee 
disallowed  the  claim  for  extras,  but  allowed  a  sum  of  70^  for  the 
additional  work,  which  was  less  than  the  sums  paid  before  action 
and  pai<l  into  court,  and  the  official  referee  therefore  entered 
judgment  for  the  defendant. 

The  plaintiffs  appealed.  .^ 

Bromley  Eames,  for  the  plaintiffs.  The  result  of  the  judg- 
ment of  the  official  refi^rec  is  that,  although  the  plaintiffs  have 
carried  out  their  contract  except  in  three  unimportant  particu- 
lars, tho  defendant  gets  the  benefit  of  the  work  which  has  been 
done  without  paying  anything  for  it.  The  authorities  show  that 
a  builder  wlio  has  been  working  under  a  contract  which  he  has 
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not  carried  out  in  its  entirety  is  nevertheless  entitled  to  recover 
on  a  <juajUum  meruit,  UBleaa  either  the  work  done  is  useless  to 
(lie  building  owner,  or  is  in  the  result  something  quite  different 
from  that  which  was  contracted  for,  or  unless  the  builder  has 
liimself  abandoned  the  contract  and  refused  to  complete  the 
work.  FarrmvoHh  v.  Garrand  (1807)  1  Canipb.  38,  10  Revised 
Kep.  G24;  Thomtonv.  Place  (1832)  1  Moody  &  R.  218;  Chapel 
V.  Hiclces  (1833)  2  Cromp.  &  M.  214,  149  Eng.  lieprint,  738,  4 
Tyrw.  43,  3  L.  J.  Exch.  N.  S.  38.  The  facts  of  this  case  do  not 
bring  it  within  either  of  those  categories.  The  decision  in  Ellis 
V.  Hamlen  (1810)  3  Taunt.  52,  128  Eng.  Reprint,  21,  12  Re- 
vised Rep.  595,  which  at  first  sight  seems  opposed  to  the  plain- 
tiffs' contention,  really  turned  on  the  point  that  the  defendant 
had  not  acquiesced  in  the  deviations  from  the  contract.  See 
Bum  V.  Miller  (1813)  4  Taunt.  745,  128  Eng.  Reprint,  523,  14 
Revised  Rep.  655.  The  sum  which  the  plaintiffs  arc  entitled  to 
recover  is  the  contract  price  less  the  cost  of  complctinjt  the  work 
in  accordance  with  tlie  contract.  In  the  case  of  work  which  can- 
not now  bo  [568]  altered  there  must  be  a  disallowance  of  the 
profit  on  that  part  of  the  work.  Stegmann  v.  O'C'otvnor  (1899) 
81  L.  T.  N.  S.  627.  t^^"'"-"  v.  Butt  (1858)  8  El.  &  Bl.  738,  120 
Eng.  Reprint,  276,  4  Jur.  N.  S.  1231;  Lovelock  v.  Kiiig  (1831) 
1  Moody  &  R.  60;  Mryndel  v.  Steel  (1841)  8  Meos.  &  W.  858, 
151  Eng.  Reprint,  1288,  1  Dowl.  N.  S.  1,  10  L.  J.  Exch.  N.  S. 
426;  London  School  Board  v.  Wall  (1800)  2  Hudson,  Bldg. 
Contr.  3d  ed.  p.  1C5 ;  and  ^\^h^tal(e^  v.  Dunn  (1887)  3  Times  L. 
R.  602,  were  also  referred  to.] 

J.  D.  Cassels  and  B.  L.  A.  O'Malley,  for  the  defendant. 
The  plaintiffs  are  suing  on  a  contract  by  wliich  they  agreed  to  do 
certain  specified  work  for  a  certain  sum.  It  is  admitted  that  in 
some  resj^ects  the  work  has  either  not  been  c<Mnpleted  or  has  not 
been  carried  out  in  accordance  with  the  contract.  "In  those  cir- 
cumstances the  plaintiffs  cannot  recover  anytliing,  Appleby  v. 
Myers  (1867)  L.  R.  2  C.  P.  651,  36  L.  J.  C.  P.  N.  S.  331,  16 
L.  T.  N.  S.  C69.  They  cannot  recover  the  contract  price  tiecause 
they  have  not  carried  out  the  contract.  They  cannot  recover  on 
a  quantum  meruit  unless  there  was  a  fresh  contract  to  pay  for 
the  work  actually  done.    Mwwo  v.  Bvit  (1858)  8  El.  &  Bl.  738, 
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120  Eng.  RepriBt,  275,  4  Jur.  K.  S.  1331;  Sumpier  v.  Hedges 
[1898]  1  Q.  B.  673,  67  L.  J.  Q.  B.  N.  S.  545,  78  L.  T.  N.  S. 
378,  46  Week.  Rep.  454,  It  is  not  suggested  that  any  new  con- 
tract was  expressly  made,  and  the  fact  that  the  defendant  has 
been  living  in  the  bouse  is  not  evidence  from  which  a  contract  to 
pay  for  the  work  can  bo  implied.  Forman  £  Co.  Proprtelarij  v. 
Skip  Liddlesdaie  [IBOO]  A.  C.  190,  69  L.  J.  Prob,  X.  S.  44,  82 
L.  T.  N.  S.  331,  9  Asp.  Mar.  L.  Caa.  45.  The  deviations  from 
the  contract  were  of  a  serious  character,  particularly  in  regard 
to  the  concrete  foundation.  London  School  Board  v.  Wall 
(1890)  2  Hudson,  Bldg.  Contr.  3d  ed.  p.  165.  [Lueas  v.  Godwin 
(1837)  3  Biug.  N.  C.  787,  132  Eng.  Reprint,  595,  4  Scott,  402, 
3  Hoies,  114,  6  L.  J.  C.  P.  N.  S.  205;  Craven  v.  Tich-p-U 
(1789)  1  Ves.  Jur.  60,  30  Eng.  Reprint,  230;  Williams  v.  FUz- 
maurice  (1858)  3  Hurlst.  &  N.  844,  157  Eng.  Reprint,  709; 
Wilkinson  v.  ClcmetUs  (1872)  L.  R.  8  Cb.  90,  42  L.  J.  Oh.  N. 
S.  38,  27  L.  T.  N.  S.  834;  and  Sinclair  v.  Bowles  (1829)  9 
Barn.  &  C.  93,  109  Eng.  Reprint,  35,  4  Ryan  &  M.  1,  7  L.  J.  K. 
E.  178,  were  also  referred  to.] 

Bromley  Eames,  in  reply.  Tbis  court  is  not  bound  by  the 
official  referee's  findings  of  fact.  Wynne-Finch  v.  Oluiylor 
[1903]  2  Ch..475,  72  L.  J.  Ch.  N.  S.  723,  52  Week.  Rep.  24,  89 
L.  T.  N.  S.  123,  19  Times  L.  R.  631. 

Ridley,  J. :  In  my  opinion  the  decision  of  the  official  referee 
cannot  he  supported.  Tbe  plaintiffs  entered  into  a  contract  with 
the  defendant  to  execute  certain  repairs  at  her  house  in  accord- 
ance with  a  specification  for  the  sum  of  264Z.  2s.  lOd.  It  is  said, 
and  the  official  referee  bas  held,  tbat  because  in  respect  of  tbre*- 
smalt  matters  the  work  was  not  carried  out  in  \  569]  accordance 
with  the  specitication  the  plaintiffs  are  not  entitled  to  recover 
any  part  of  tbe  contract  price.  The  work  was  in  my  opinion  siih- 
stahtially  completed,  and  the  defendant  bas  bad  the  benefit  of  it, 
for  she  bas  been  living  in  the  bouse  ever  since  the  repairs  were 
finished.  Rut  it  is  contended  that  the  authorities  compel  us  l<> 
hold,  that  the  defendant,  who  has  got  the  benefit  of  all  the  work 
that  was  done,  is  not  liable  to  pay  anything  for  it  because  in  those 
respects  the  contract  has  not  been  absolutely  complied  with.    If 
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that  were  the  law  we  should  be  bound  to  follow  it,  however  much 
OBo  might  regret  having  to  do  so,  for  I  think  it  would  be  produc- 
tive of  very  great  injustice. 

It  seems  to  me,  however,  from  the  authorities,  that  where  a 
building  or  repairing  contract  has  been  substantiallj  completed, 
although  not  absolutely,  the  person  who  gets  the  benefit  of  the 
work  wiiieh  has  been  done  under  the  contract  must  pay  for  that 
benefit.  On  the  other  hand,  if  the  builder  baa  refused  to  com- 
plete his  work,  or  if  the  work  done  is  of  no  use  to  the  other  party, 
or  if  the  work  la  something  entirely  different  from  what  was 
contracted  for,  then  the  builder  can  recover  nothing.  In  the  pres- 
ent case  the  work  was  in  my  opinion,  as  I  have  said,  substantially 
completed.  It  was  not  entirely  different  from  what  had  been 
contracted  for,  aud  it  was  certainly  of  use  to  the  defendant,  as  is 
shown  by  the  fact  that,  as  api'ears  from  the  correspondence,  she 
was  willing  to  pay  250i.  for  it. 

The  fii-st  case  to  which  I  wish  to  refer,  and  which  I  take  as  the 
foundation  of  my  judgiuont,  la  Fanisii-orlh  v.  Garrard  (1807)  1 
Campb,  38,  in  that  case  I-ord  Ellcnborough  stated  what  in  his 
opinion  was  the  proper  course  to  bo  pursued  in  cases  similar  to 
the  pit  sent.  lie  said:  "This  action  is  founded  on  a  claim  for 
meritorious  service."  Tlie  claiiu  was  for  work  and  labor  done 
and  materials  found,  with  the  common  counts.  "The  plaintiff  is 
to  i-ocover  what  he  deserves.  It  is  therefore  to  be  considered  how 
much  he  deserves,  or  if  he  deserves  anything.  If  the  defendant  has 
derived  no  lienf  lit  from  his  services,  ho  deserves  nothing,  aud  there 
must  bo  a  verdict  iigaiust  liim.  There  was  formerly  considerable 
iloulit  upon  this  point.  The  late  Kuller,  J.,  thought  (and  I,  in' 
dcfrreucr  to  so  great  an  authority,  have  at  times  ndcd  the  same 
way)  tliiii  in  cases  of  this  [  570]  kind,  a  cross  action  for  the  neg- 
Hfti'nce  was  necessary,  but  that  if  the  work  )»•■  done,  the  plaintiff 
nuist  ri'f-over  for  it."  TIui-c  was  no  su^estion  that  the  plaintiff 
was  to  i-ccover  nothing;  the  sugpstion  was  that  iinller,  J., 
thoufiht  that  the  plaintiff  s^hoidd  recover  (he  whole  aniimnt.,  leav- 
ing tlio  defendant  to  sue  him  in  an  action  tor  neirl igi'ncc.  But 
Lord  101  lei  1  ho  rough  adopted  what  seems  to  me  a  more  just  rule, 
for  he  went  on  to  say:  "I  have  since  hud  a  conference  with  the 
judges  on  the  subject;  and  1  now  consider  this  as  the  correct 
la  B.  n.  c. 
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rale,  that  if  there  has  heen  no  beuoficial  service,  there  sliall  be 
no  pay;  bwt  if  some  benefit  ha-s  been  dorivetl,  thoiigji  not  to  tbe 
extent  expected,  this  shHll  go  to  tlie  uinoitiit  of  tbe  plaintiff's  de- 
mand, leaving  the  defendant  to  bin  action  for  n^ligeiiee.  The 
claim  shall  bo  coextenj'ive  with  the  benefit."  That  is,  I  believe, 
tbe  general  rule  which  has  l>een  accepted  ever  since.  There  haa 
bec;n  one  decision,  to  which  I  will  refer,  which  seems  to  he  other- 
wise, but  which  has,  I  think,  IxK-n  altered  bv  snbsecinent  deci- 
sions, and  with  that  exception  all  the  cases  seem  to  carry  out  the 
same  point  of  view.  It  is  not  coiTect  to  say  that  there  must  be 
pviileiiee  of  another  contract  to  pay  for  the  work  as  done ;  there  is 
not  a  w<ird  about  another  contract  in  the  judgment  of  I^rd  Elleu- 
Wrougb  when  laying  down  the  principle  in  FamswoHh  v.  Gai- 
mrj,  supra,  and  I  do  not  think  any  authority  for  that  suggestion 
can  bo  found.  The  principle  is  that  the  builder  is  to  recover 
ivbat  he  deserves  for  the  work  which  he  bos  done.  If  any  qncs- 
tinn  of  a  new  contract  arises  at  all,  it  is  because  it  is  to  be  implied 
from  the  fact  that  the  owner  of  the  building  has  had  the  benefit 
of  tbe  work  or  has  expressed  his  willingness  to  pay  for  it. 

I  pass  now  to  tbe  case  of  Thornton  v.  Place,  1  Moody  &  R.  21S, 
21!),  which  was  decided  in  1S32;  that  is,  tweuty-five  years  after 
Furnsivorih  v.  Garrard.  In  that  ease  there  was  a  contract  to  do 
certain  work  for  a  lump  sum.  The  action  was  brought  to  recover 
a  balance  of  account.  Parke,  J.,  in  charging  the  jury,  said: 
"^^'hen  a  party  engages  to  do  certain  work  on  certain  specified 
terms,  and  in  a  certain  specified  manner, — but,  in  fact,  does  nut 
perform  the  work  so  as  to  correspond  with  the  specification, — he 
is  not,  of  course,  entitleil  to  recover  the  price  agi-ee<I  npon  in  the 
specification;  nor  can  he  re<'over  according  to  the  actual  value  of 
tho  [571]  work,  as  if  there  had  been  im  special  contract.  What 
the  plaintiff  is  entitled  to  recover  is  the  price  agreed  upon  in  the 
specification,  subject  to  a  deduction;  and  the  measure  of  that  de- 
duction is  the  sum  which  it  would  take  to  alter  the  work,  so  as  to 
make  it  correspond  with  the  specification."  That  is  a  rider  ui)on 
Farnswor/h  v.  Garrard,  I  think,  in  this  sense,  that  where  tbei-o 
is  a  contract  to  do  the  work  for  a  fixed  sum  j'ou  are  not  simply  to 
measure  and  value  tbe  work  actually  done ;  the  proper  course  is 
20  B.  R.  C.  4.'t 
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to  deduct  from  the  eoiilraot  price  the  cost  of  the  work  which  has 
not  been  done. 

The  next  case  to  wliicli  I  wish  to  refer  is  Ellis  v.  Hamlcn 
(ISIO)  3  Taimt.  52,  53,  128  Eng.  Reprint,  21,  12  Revised  Rep. 
595,  and  it  is  the  case  whicli  I  have  already  mentioned  as  not 
being  consistent  with  Fanismorth  v.  Oarrard.  It  is  also  contrary 
to  Thornton  v.  Phce,  siipra,  hut  as  it  was  decided  more  than 
twenty  years  hefore  Thornton  v.  Pla^e,  it  must  have  been 
within  the  knowledge  of  the  learned  judge  who  tried  that  case. 
In  Ellis  V.  Flamlen,  supra,  an  action  was  brought  by  a  builder, 
who  had  contracted  to  build  a  house  of  certain  specified  materials 
and  dimensions,  to  recover  the  balance  of  the  agreed  price.  It 
appeared  in  the  course  of  the  trial  that  the  plaintiflf  had  omitted 
to  8up|>ly  certain  joists  and  other  materials  of  the  stipulated 
description  and  meaaurenicnt.  The  report  states  that  "the  coun- 
sel for  the  plaintiff  proceeded  to  inquire  of  the  witnesses  what  ad- 
ditional sum  must  be  expended  on  the  house  to  make  it  eqiutl  in 
value  to  that  which  was  specified  iu  the  contract,  contendinc  that 
the  plaintiff  was  entitled  to  recover  in  this  action  the  whole  sum 
which  was  specified  in  the  contract,  excepting  thereout  the 
amount  of  this  difference  in  value,  which,  they  said,  would  be  the 
measure  of  damages,  if  an  action  had  been  brought  on  the  con- 
tract by  the  employer  against  the  builder  for  not  performing  his 
coiitract;  and  that  if  the  sums  which  had  already  boon  paid  to 
the  plaintiff  on  account  did  not  amount  to  the  whole  price  speci- 
fied in  the  contract,  deducting  therefrom  the  amount  of  the  be- 
fore-mentioned difference  in  value,  the  plaintiff  was  entitled  to  a 
verdict  for  the  residue  minus  that  difference,  ifansficld,  C.T.,  , 
was  of  opinion  that  the  plaintiff,  not  having  performed  tlie  agree- 
ment he  had  proved,  must  be  nonsuited.  The  [572]  plaintiff's 
counsel  then  resorted  to  a  coimt  which  they  f<mnd  in  the  declara- 
tion, for  work,  labor,  and  materials,  upon  a  quaiUum  nilehanl, 
and  said  that  the  plaintifF'  (this  is  obviously  a  mistake  for  de- 
fondant),  "having  the  benefit  of  the  houses,  was  bound  at  least  to 
])ay  for  them  according  to  their  value,"  but  Mansfield,  C.J,,  held 
that  the  plaintiff  was  not  entitled  to  recover  under  that  head  of 
his  claim.  It  does  not  appear  that  the  difference  between  the 
count  for  work  and  labor  and  the  count  on  the  special  agreement 
10  B.  n.  c. 
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for  a  sum  fixed  was  inferred  to,  nor  was  there  any  disciiBsion  as 
to  whether  it  would  make  a  diffeteneo  if  the  work  was  substan- 
tially completed.  The  decision  was  that  a  plaintiff  in  a  case  of 
that  sort  cannot  recover  anything  unless  he  shows  that  the  con- 
tract has  been  completely  performed.  I  am  unable  to  follow  that 
case,  because  it  se^ns  to  me  not  to  be  in  accordance  with  the 
other  decisions.  The  next  case  to  which  I  wish  to  refer  is  Cutler 
V.  Close,  6  Car.  &  P.  33T,  338,  decided  in  18;}2,  and  thcieforo 
twenty-two  years  after  Ellis  v.  Hamlen  (1810)  3  Taunt. 
52,  128  Eng.  Reprint,  21,  12  Revised  Rep.  595,  and  in  the 
same  year  as  Tlwmton  v.  Place  (1832)  1  Moody  &  R.  218. 
It  was  an  action  to  recover  70Z.  on  a  contract  for  providing  and 
erecting  a  warm-air  stove  and  apparatus  in  a- chapel.  On  the 
part  of  the  defendant  it  was  said  that  the  work  had  been  executed 
in  an  imperfect  manner,  and  that  it  could  not  be  said  to  have 
been  completed  in  such  a  way  as  to  satisfy  the  trustees  of  the 
chapel.  It  was  argued  for  the  plaintiffs  that  if  tlie  work  had 
been  done  improperly  the  defendant  might  bring  a  cross  action 
against  the  plaintiffs;  but  that  if  he  had  derived  any  advantajie 
from  it  he  must  pay  the  price.  That  is  exactly  the  contrary  of 
what  had  been  said  in  Ellh  v.  Hamlen,  supra.  Tindal,  C.J.,  ifj 
summing  np  to  the  jury  in  Cutler  v.  Close,  supra,  said:  "The 
law  on  the  subject,  as  it  seems  to  me,  lies  in  a  narrow  compass. 
If  the  stove  in  question  is  altogether  incompetent  and  untit  for 
the  purpose,  and,  either  from  that  or  from  the  situation  in  which 
it  is  placed,  does  not  at  all  answer  the  end  for  which  it  was  in- 
tended, then  the  defendant  is  not  bound  to  pay.  If  it  is  perfect, 
and  the  fault  lies  in  mismanagement  at  the  chapel,  thtm  the  plain- 
tiffs will  be  entitled  to  recover  the  whole  price.  But  there  is  an- 
other view  of  the  case.  The  apparatus  may  be  in  the  main  sub- 
stantial, but  not  quite  so  complete  as  it  might  be  according  to  the 
contract ;  and,  [573]  in  that  case,  if  it  can  bo  made  good  at  a  rea- 
sonable expense,  the  proper  course  will  be  to  give  your  verdict 
for  the  plaintiffs,  deducting  such  sum  as  will  enable  the  defend- 
ant to  do  that  which  is  requisite  to  make  it  complete."  That  ex- 
position of  the  law  appears  to  me  to  be  exactly  applicable  to  this 
Case. 

Stegmann  v.  O'Connor  (1899)  80  1.  T.  N.  S.  234,  was  a  easa 
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in  wliieh  a  decision  of  Bnicc,  J.,  and  iiivself,  was  aiiimied  bv  tlio 
Court  of  Appeal.  (lilOO)  81  L,  T.  X.  S.  ti27.  It  iaan  iiistanct-of 
a  ('iise  in  wliieli  the  work  was  entirely  iisf^lcs:*,  iiiul  thcrefoie  we 
held  that  nothing  waa  recoverable.  In  view  of  the  Hr^iimrnt 
which  has  been  addressed  to  iia  hy  eonusel  for  the  defendant  I 
also  refer  to  Lucas  v.  Godwin,  (1837)  3  Uing.  N.  0.  7;J7,  74;J, 
132  Eng.  Keprint,  505,  4  Seott,  402,  3  Hodges,  114,  (J  L.  J.  ('. 
P.  X.  S.  205,  which  is  important  as  showing  that  Tindid,  CJ., 
adhered  to  tlie  view  which  he  had  expressed  in  Culler  v,  VIoxf, 
supm.  It  WHS  a  ease  in  which  the  contract  had  not  been  com- 
pletelj'  performed.  Tindal,  C.J.,  said:  "I  think  tlie  phiititiil' 
wa.s  entitled  to  sue  on  the  general  eoiints.  In  all  such  cases  a 
phiiutiff  is  entitled  to  do  so  unless  there  be  something  expreaa  and 
explicit  in  the  contract  to  show  a  condition  which  goes  to  thf 
whole  right  of  action,  I  sec  none  such  here.  If  it  be  said  that 
the  condition  that  the  work  shall  he  done  in  a  proper  and  ivork- 
maulike  ninnnor,  is  of  that  nature,  that  is  a  condition  which  is 
implied  in  every  contract  of  the  same  kind ;  and  if  it  were  a  con- 
dition pre<'(di'n't  to  the  plaintiff's  remuneration,  a  little  de- 
ficiency of  any  sort  would  |mt  an  end  to  the  contract,  and  deprive 
a'  plaintiff  of  any  claim  for  [jaynient ;  but  under  sneh  circiiiH- 
stances,  it  has  always  been  hehl  that  where  the  contract  has  been 
executed,  a  jury  may  say  what  the  plaintiff  really  deserves  to 
have."  1  think  that  applies  to  this  case  becausu  this  cjmiract  has 
also  heen  executed. 

I  have  now,  I  think,  expressed  autticieully  my  view  of  the  law  * 
applicable  to  this  case.  I  understand  that  counsel  for  the  defend- 
ant contend  that  it  was  for  the  official  referee  to  say  whether  or 
no  the  contract  had  been  substantially  executed  iu  this  eusf..  I 
think  otherwise.  I  think  thci-e  was  no  evidence  on  which  he  was 
entitled  to  find  in  this  case  that  it  had  not  lieen  executed.  In  my 
opinion  the  contract  had  heen  executed  within  the  meaning  that 
has  been  given  to  those  words  in  the  previous  deeisiou.s,  nltliough 
there  were  some  few  small  details  or  matters  which  reiiuired.  to 
1r;  put  right, 

[574}  The  case  of  Forman  tC-  Co.  Propnefani  v.  Ship  Lidden- 
dale  ri900]  A.  C.  190,  69  L.  J.  Prob.  N.  K.  44,  82  L.  T.  N.  S. 
;};J1,  9  Aap.  Mar.  L,  Cas.  45,  which  was  relied  on  by  counsel  for 
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the  (Ipfendnut,  Bcciua  to  me  to  be  of  quite  a  diffcrf  ut  luiture.  The 
rrpnirs  to  the  ship  liad  botii  so  douc  as  to  entirely  alter  the  orig't- 
iial  character  of  the  ship,  and  the  C!)»e  tliercfuru  fails  within  one 
fif  the  categories  in  respect  of  which  the  action  would  jiot  be  ill- 
lowed  to  l>e  maintained.  I  think  I  onjrht  to  add  with  regard  to 
Appleby  v.  Myers  (1867)  L.  It.  2  C.  P.  051,  ;J(!  L.  J.  C.  P.  X.  S. 
331,  Hi  L.  T.  X.  S.  COO,  which  was  a  case  upon  a  different 
state  of  facts  altogether,  that  I  think  the  statement  made  by 
Blackbnrn,  J.,  in  that  case,  which  is  relied  »4k»ii  1i_v  the  defendant 
in  this  ease,  although  I  alionld  not  think  of  questioning  it  for  a 
single  moment,  was  not  intended  to  be  an  exclusive  and  complele 
stateiueut  of  the  law  relating  to  eliiinLs  uuiler  contracts  which 
have  been  practically,  although  not  .completely,  performed.  In 
my  opinion  it  is  not  correct  to  any  that  there  ninst  always  bo  a 
new  contract  in  oriler  to  render  the  building  owner  liable  in  such 
■  fi  case. 

For  these  reasons  I  think  this  decision  must  be  reversed,  and, 
as  the  value  of  the  work  has  been  found  by  the  learned  referee,  I 
think  it  would  be  better  to  adopt  his  figure  in  order  to  avoid  the 
necessity  for  a  new  trial, 

Sankey,  J.:  I  agree.  I  do  not  think  that  the  official  referee 
took  the  correct  view  of  either  the  law  or  the  facts.  In  my  opin- 
ion the  law  applicable  to  cases  of  this  sort  is  as  follows :  Wliei-e 
a  builder  has  sujiplied  work  and  labor  for  the  erection  or  repair 
of  a  house  under  a  lump  sum  contract,  but  has  departed  from  the 
terms  of  the  contract,  he  is  entitled  to  recover  for  his  services, 
unless  (1)  the  work  that  ho  has  done  has  been  of  no  benefit  to 
the  owner;  (2)  the  work  he  has  done  is  entirely  different  from 
the  work  which  he  has  contracted  to  do;  or  (3)  he  baa  abandoned 
the  work  and  left  it  unfinished. 

As  to  the  first  ease,  namely,  where  the  work  as  done  is  of  no 
benefit  to  the  owner,  the  authority  is  F(trn»irorfh  v.  Girrard 
(1807)  1  Oamph.  38,  10  Iteviaed  Rep.  624,  An  illustration  of 
the  second  case,  where  the  work  done  is  entirely  different  from 
tlie  work  which  the  buildor  contracfc<i  to  do,  may  bo  foimd,  I 
think,  in  the  case  of  Forman  d"-  Co.  Proprietary  v.  Ship 
[575]  Liddesdalc  [IflOO]  A.  C.  190,  201.  The  gist  of  the  de- 
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cision  is  given  wliere  Lord  Hobhouao  says:  "It  is  also  uiade 
clear  that  the  Biibstitution  of  iron  for  steel  not  only  added  to  the 
freight  and  to  the  expense,  but  altered  the  stnictHre  of  the  vessel — 
to  her  advantage,  as  the  plaintiffs  contend,  but,  as  the  defendant 
says,  causing  a  rigidity  in  her  framework  which  is  a  source  of 
dunger  to  her.  That  is  a  matter  on  whit^  opinions  vary;  but 
there  is  no  dispute  that  the  alteration  is  not  consistent  with  the 
plaintiffs'  obligation  to  restore  the  vessel  to  her  original  condi- 
tion prior  to  the  accident." 

Another  illustration  of  the  same  class  of  case,  namely,  where 
the  work  done  is  entirely  different  from  the  work  contracted  to 
be  done,  may  be  found  in  the  observations  of  Ray,  J.,  in  London 
School  Board  v.  n'all  (1890)  2  Hudson,  Bldg.  Contr.  3d  ed.  p. 
IC).  A  similar  rule  applies  in  the  sale  of  goods,  where  the  plain- 
tiff cannot  recover  if  he  supplies  an  article  entirely  different  from 
that  which  he  has  contracted  to  supply' 

SVith  regard  to  the  third  case,  namely,  where  the  builder  has 
abandoned  the  work  or  left  the  house  or  the  repairs  unfinished, 
the  authority  is  Sumpfer  v.  Hedges  [18»8]  1  Q.  E.  673,  67  L.  J. 
Q.  E.  N.  a  545,  78  L.  T.  N".  S.  378,  46  Week.  Rep.  454.  There 
the  plaintiff  hail  abandoned  the  work  and  left  it  incomplete, 
ilr,  Caasola  in  the  course  of  his  argument  put  by  way  of  illustra- 
tion the  case  of  a  builder  who,  having  contracted  to  build  a  10- 
foot  wall,  built  a  wall  of  2  fret  only,  and  he  contended  that  in 
tlmt  case  the  builder  cculd  not  recover.  In  my  opinion  that 
would  come  into  tlic  third  category  of  cases  which  I  have  raen- 
lioiicd ;  the  builder  would  bo  held  not  to  have  finished  the  work 
iijid  to  have  abandoned  it.  I  do  not  thiuk  it  is.necessary  to  go 
thmiigh  all  the  cases  on  this  third  point.  There  is  an  old  case  of 
SiiicUir  V.  Boirles  (182!l)  0  Earn.  &  C.  92,  109  Eng.  Reprint, 
3.'),  4  Ryan-^  M.  1,  7  L.  J.  K.  E.  178,  which  is  a  similar  ease; 
there  the  contract  was  by  the  plaintiff  to  complete  a  chandelier 
for  a  particidar  siuu,  and  the  jury  found  that  the  contract  had 
not  been  performed.  Another  similar  case,  though  on  a  different 
branch  of  the  law,  is  CtUter  v.  PoweU  (1795)  6  T.  R.  320,  101 
Eug.  Reprint,  573,  3  Revised  Rep.  185,  6  Eng.  Rul.  Cas.  627,'  2 
Smith,  Lead,  Cas.  1,  where  the  deceased  man  had  not  performed 
his  contract  to  act  as  mate  of  a  vessel  on  a  voyage  from  Jamaica 

10  B.  R.   O. 


,dbyCoogIe 


DAKIN  A  COMPANT  t.  LBB.  711 

to  Liverpool,  and  it  was  held  that  his  execotor  could  not  recover. 
[576]  B»it  then  it  is  said  that  the  first  contract,  not  having 
been-  performed,  has  gone,  and  tliat  there  is  no  evidence  of  any 
now  contract  by  the  defendant  to  pay  for  the  work  that  was 
aodially  done.  She  says  that  no  promise  to  pay  for  that  work  can 
he  implied  from  the  fact  th&t  the  defendant  occiipied  the  lionse, 
beeaiisc  the  work  was  carried  out  on  the  employer's  land,  and 
tlierefore  conid  not  be  erected.  I  think  there  is  a  fallacy  under- 
lying that  argimient.  I  do  not  think  that  the  contract  can  be 
said  to  have"gone  where  the  house  has  been  sabstantially  com- 
pleted or  the  repairs  have  been  substantially  carried  out,  though 
noTentircly  in  the  manner  provided  for  by  the  contract.  The 
true  view  and  the  true  metliod  of  ascertaining  the  amount  due  to 
the  plaintiff  in  such  a  ease  is,  I  think,  that  given  by  Parke,  B., 
in  the  case  of  Thomion  v.  Place  (1832)  1  iloody  &  R.  218,  210, 
where  he  says;  "\\'hat  the  plaintiff  is  entitled  to  recover  is  the  i 
price  agreed  upon  in  the  specification,  subject  to  a  deduction; 
and  the  measure  of  that  deduction  is  the  sum  which  it  would  take 
to  alter  the  work,  so  as  to  make  it  correspond  with  the  specifica- 
tion." Where  repairs  have  been  substantially  completed,  or  a 
house  has  been  substantially  erecte<l,  in  accordance  with  the 
contract,  I  find  no  difficulty  in  holding  eitlier  that  the  contract 
has  been  performed,  or  tliat  there  is  an  implied  request  by  tlie 
defendant  to  do  the  work  and  an  implied  promise  to  pay.  I  can- 
not hold  that,  where  a.bnilder  has  done  ninety-nine  hundreths  of 
the  work  aeeonling  to  the  contract  and  the  remaining  one  hun- 
dredth in  a  different  way,  the  building  owner  is  not  in  law 
obliged  fo  pay  for  any  part  of  the  work  done.  The  present  case, 
in  my  view,  is  au  example  of  that,  Unfortunately,  we  have  not 
tho  advantage  of  liearing  exactly  what  the  learned  referee  said 
when  ho  gave  his  judgment,  but  I  am  satisfied  that  there  was  no 
finding  by  him  that  the  work  done  by  the  plaintiffs  was  of  no 
benefit  to  the  defendant,  or  that  it  was  entirely  different  from 
that  which  the  plaintiffs  contracted  to  do,  and  there  ia  no  finding 
that  they  either  abandonetl  the  work  or  left  the  repairs  unfinished. 
I  do  not  think  there  is  any  evidence — certainly  our  attention  has 
not  been  drawn  to  it — to  show  that  the  contract  has  not  beeo  sub- 
stantially completed,  and  I  do  not  think  that  because  there  was  a 
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slight  vnriHtion  in  the  drptli  of  the  concrete,  a  very  iiisigiiifi- 
iMtiit  raviation  in  the  columns,  and  a  still  more  iusiguificant 
I S77]  variation  in  the  Iteams  by  their  not  being  eloated,  it  is  pos- 
cibie  to  say  that  the  repairs  have  not  been  substantially  done. 

Cnder  tbcso  cireuuisfances,  I  think  the  judgment  of  the  learued 
offi<'iai  referee  was  wrong,  and  that'this  appeal  ought  to  be  al- 
lowed. 

Appeal  allowed. 

The  defendant  appealed. 

W.  E.  Hume.  Williams.  K.O.,  J.  D.  Cassels,  and  B.  L.  A. 
O'Malley,  for  the  appellant,  made  use  of  the  same  arguments 
as  in  the  court  below,  and  referred  to  the  same  a\it!ioritie.t,  Tbey 
did  not  dispute  the  law  laid  down  by  the  Divisional  Court,  but 
the.  application  of  it, 

Bromley  Kames,  for  the  respondents,  was  not  eaJleil  upon  to 
aigiie. 

Lord  Cozens-Hardy,  il.R. :  This  is  an  appeal  from  a  deci- 
sion of  the  Divisional  Court  reversing  the  finding  of  the  official 
leferee  in  a  dispute  between  builders  and  a  building  owner.  The 
building  owner  was  a  lady  who  was  engaged  in  school  work,  and 
wliose  house  refjuired  certain  alterations  and  improvenients, 

A  sjiecifieation  M'as  prepareii  in  August,  l!)i;i,  by  which  the 
builders  agreed  to  do  a  great  deal.  They  were  to  examine  the 
roof  and  renew  the  decayed  parts  of  it  and  the  gutter  pipes,  tc 
repair  the  gutters  and  niinwater  pipes  in  the  roof  over  the  con- 
servatory, to  examine  the  main  roof,  to  underpin,  where  neces- 
sary, the  piers  and  walls  of  the  coii:<ervatory,  and  rebuild  any  por- 
tions where  found  necessary,  to  repair  or  renew  the  wtwd  stair- 
case, to  take  down  the  bay  window  and  r(>bnild  it,  to  reconstruct 
the  arches  over  the  first  and  sm-ond  tloor  windows,  to  alter  the 
'porch  niof,  to  repair  the  hHSement  area  window,  to  cut  out  the 
I  inclis  in  the  flank  wall,  to  excavate  as  required  and  underpin  the 
fl;ink  wall  and  chimney  bi-easts  with  aolid  Portland  cement  con- 
■■ict<'  hiisc.  the  concrete  underpinning  to  be  composed  of  one  part 
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of  Portland  ceiuput  concrete  to  t^ix  |>arl9  of  clean  Thames  ballast, 
to  test  HDii  examiiio  the  drain;),  to  take  down  the  brick  arches  in 
tlifl  back  elevation,  to  alter  the  front  gate,  and  to  do  a  number  of 
fithcr  things.  It  will  be  (Aserved  L578J  that  one  of  the  matters 
which  is  mentioned  more  than  once  is  the  underpinning  of  a  waU 
which  was  to  be  done  with  solid  Portland  cement  concrete  base, 
Tlie  work  was  tinishcd — and  when  I  say  this  I  do  not  wish  to 
prejudice  mutters,  but  I  cannot  think  of  a  better  word  to  use  at 
the  moment. 

Tlierc  were  then  disputes,  as  I  have  said,  between  the  bnilding 
owuer  and  the  builders.  An  action  was  commenced  by  the  build- 
ers and  referred  to  the  official  referee,  and  the  official  referee 
hoard  arguments  extending  over  some  seven  or  eight  dajs^  and  he 
went  twice  to  look  at  the  house.  He  has  made  a  finding  to  tho 
effect  that  the  obligation  on  the  plaintiffs  was  to  put  dowfi  cou- 
(Tcto  4  feet  in  depth  throughout  the  part  to  be  underpinned ;  I 
am  not  quite  sure  whether  that  is  true.  There  is,  in  the  specifi- 
ciitiou  itself,  no  clause  binding  them  to  put  concrete  to  the  depth 
of  4  feet.  It  is  tnie  that,  in  the  letter  of  even  date  which  in- 
closed the  e.-itimate  for  doing  the  work  comprised  in  the  specifica- 
tion, it  is  said  that  the  estimate  was  on  the  basis  of  concrete  being 
4  feet  deep ;  but  there  is  not  an  express  contract  that  the  concrete 
fihould  be  of  that  depth.  However,  the  official  referee  has  found 
that  the  plaintiffs  were  under  the  obligation  to  ]iut  down  4  feet  of 
concrete,  and  tho  builders  swore  at  the  trial  that  4  feet  of  (Wioreto 
had  in  fact  been  put  in.  The  official  referee  went  to  the  house 
im  two  ocvasioiiri  and  tested  it,  and  he  has  found  as  a  fact  "that 
in  no  parts  was  there  the  contract  depth;  1  foot  7  inches  to  :i 
feet  was  the  average  depfh."  He  also  said:  "It  is  immaterial 
that  the  plaintiffs  considered  and  that  the  defendant  considered 
tho  depth  to  be  safe."  H^  has  also  found  that  the  builders  put 
in  two  solid  columns  4  inches  in  diameter  when,  according  to  the 
specification,  tliey  were  to  be  .">  inchci!  in  diameter,  hollow;  but 
that  is  a  trivial  matter,  and  so  trivial  that  I  do  not  propose  to  aav 
another  word  about  it.  He  then  says  that  certain  rolled  steel 
joists  ought  to  have  been  Imlfed  to  caps  and  to  each  other,  and  that 
this  was  quite  ignored.  That  may  or  may  not  have  been  a  matter 
10  B.  R.  C. 
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(if  iiuportaDce.    Lastly,  lie  finds  tliat  the  coucrete  was  not  proper- 
ly mixed. 

lu  these  circumstances  it  has  been  argncd  before  ua  tliat,  in  a 
ciiiitract  of  tliis  kind  to  do  work  for  a  lump  sum,  the  defect  in 
some  of  the  items  in  tlie  specification,  or  tte  failure  to  do  every 
item  contained  in  the  specification,  puts  an  end  to  the  whole  oou- 
tiact,  [579]  and  prevents  the  builders  from  making  any  claim 
upon  it ;  and  therefore,  where  there  ia  no  ground  for  presuming 
iiny  fresh  contract,  he  cannot  obtain  any  pnyment.  The  matter 
has  boon  treated  in  the  argument  as  though  the  omission  to  do 
<ivcry  item  perfectly  was  an  abandonment  of  the  contract.  That 
seems  to  me,  with  great  respect,  to  be  absolutely  «nd  entirely 
wrong.  An  illustration  of  the  abandonment  of  a  contract  which 
was  given  from  one  of  the  authorities  was  that  of  a  builder  who,  ■ 
when*  he  had  half  finished  his  work,  said  to  the  employer  "I  can- 
not finish  it,  because  I  have  no  money,"  and  left  tJie  job  undone 
at  that  stage.  That  is  an  abandonment  of  the  coutraet,  and  pre- 
vents the  builder,  therefore,  from  making  any  claim,  unless 
there  be  some  other  ciruumatances  leading  to  a  different  conclu- 
sion, lint  tosay  tliat  a  builder  cannot  recover  from  a  building 
owner  merely  because  some  item  of  the  work  has  been  done  n^li- 
gently  or  ineffi<'iently  or  improperly  is  a  proposition  whicB"! 
should  not  listen  to  uidcss  cojnpellcd  by  a  decision  of  the  TTouse 
of  Ixtrds.  Take  a  contract  for  a  lumj>  sum  to  decorate  a  house; 
ihe  contract  provides  that  there  shall  be  three  coats  of  oil  paint, 
but  in  one  of  the  rooms  only  two  coats  of  paint  are  put  on.  Can 
anybody  seriously  say  that  under  these  circiiui stances  the  build- 
ing owner  could  go  and  occupy  the  house  and  take  the  iM'nefit  of 
all  ..the  d(x;orationa  which  had  been  done  in  the  other  rooms  with- 
out paying  a  penny  for  all  the  work  done  by  the  builder,  jiist  be- 
cause only  two  coats  of  paint  had  been  put  on  in  one  room  where 
there  ought  to  have  been  tlirec  ? 

I  regard  the  present  case  as  one  of  negligence  and  bad  work- 
manship, and  not  as  a  ease  where  there  has~lH'en  an  omission  of 
any  one  of  the  items  in  the  specification.  The  builders  thought 
apparently,  or  so  they  have  ."worn,  that  they  had  done  all  that 
was  intended  to  be  done  in  reference  to  the  contract;  and  I  sup- 
pose the  defecfs  arc  due  to  earclessne.'SH  on  tlie  part  of  some  of  the 
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workmen  or  of  the  foreman :  but  the  esistcace  of  these  defects 
(ioea  not  amouat  to.  a  refviaal  bj'  tlieui  to  perforin  part  of  the  con- 
traet;  it  simply  shows  negligence  in  the  way  in  which  they  have 
c}ono  the  work.  Tims,  in  regard  to  the  rolled  steel  joists,  they 
havo  not  apparently  bolted  them' together  in  some  particular  way, 
ihi'  precise  nature  of  which  I  confess  I  do  not  understand. 

Then  what  is  the  result  i  It  seema  to  me  that  the  rcsidt  is 
that  [580]  the  builders  are  outitlcd  to  recover  the  contract  price, 
less  so  raurfi  as  it  is  found  ought  to  be  allowed  in  re^tpect  of  the 
items  which  the  oiHcial  referee  has  found  to  be  defective.  There 
is  no  finding  by  the  referee  as  to  what  the  precise  figures  should 
be,  and,  unless  they  are  agi-eed,  the  nmttor  must  go  back  to  him 
to  decide  what  ought  to  be  allowed  in  respect  of  the  concrete  not 
being  4  feet  aad  the  wrong  joining  of  the  rolled  steel  joists,  and 
what,  if  anything,  ought  to  be  allowo<l  in  respect  of  the  concrete 
not  having  been  properly  mixwl. 

The  appeal  substantially  fails  and  must  be  dismissed;  but  the 
case  must  go  back,  if  necessary,  to  the  official  referee  to  find  what 
allowance  ought  to  be  made  from  the  sum  to  be  paid  the  builders 
in  respect  of  those  items.  The  appellant  must  pay  the  costs  of 
this  appeal. 

Pickford,  L.J. :  I  agi-ee.  We  have  been  told  that  if  we  affirm 
this  judgment  we  shall  be  upsetting  all  the  cases  which  have  ever 
been  decided  in  regard  to  contracts  made  for  payment  of  a  lump 
sum.  To  my  mind  our  decision  does  not  interfere  with  any  one 
of  them.  Certainly  I  have  not  the  slightest  wish  to  differ  from 
the  view  that  if  a  man  agrees  to  do  a  certain  amount  of  work  for 
a  lump  sum,  and  only  does  part  of  it,  he  cannot  sue  for  the  lump 
sum;  but  I  cannot  aci-opt  the  proposition  that  if  a  man  agrees  to 
do  a  cortaiu  amount  of  work  for  a  lump  sum  every  bresich  wliich 
he  niakcM  of  that  contract  by  doing  his  work  badly,  or  by  omitting 
some  small  portion  of  it,  is  an  abandonment  of  his  contract,  or  is 
only  a  performance  of  part  of  his  contract,  so  that  he  cannot  be 
paid  his  hunp  sum.  It  sccjus  to  me  that  there  would  be  a  pei- 
formauce  of  the  contnw't,  although  some  part  of  it  was  done  bad- 
ly, and  that  seems  to  me  to  be  the  position  here. 

Here  then  was  a  contract  to  do  a  considerable  amount  of  work 
10  n.  R.  c. 
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to  tlic  defendant's  house  for  the  price  of  2C-i^  I  do  not  iinder- 
^talld  whether  the  official  referee's  finding  about  the  columns  was 
a  serious  matter  or  a  mere  matter  of  detail ;  but  the  matters  with 
w'hicli  we  are  mainly  concerned  here  are  the  concrete  work  in  tbo 
underpinning  of  the  side  elevation,  and  the  rolled  steel  joists, 
which  are  part  of  the  work  on  the  front  elevation.  According  to 
a  calculation  made  by  the  plaintiffs  before  they  sent  in  their 
csriniate  the  [581]  coate  of  these  items  were  estimated,  so  far  as 
the  concreting  went,  at  60i,j  and  aa  regards  the  other  item  at  701., 
so  that,  although  they  were  a  substantial  part  of  the  wort  in  the 
specification,  they  were  not  by  any  means  the  whole  of  the  work 
\vliicli  had  to  be  done  under  it.  The  official  referee  has  found, 
with  regard  to  the  rolled  steel  joists,  that  they  were  "to  be  side  by 
tilde,  cleated  at  angles  and  bolted  to  caps  and  to  each  other."  The 
plaintiffs  have  put  in  the  rolled  steel  joists,  but  they  have  failed 
10  bolt  ihcui  together.  Can  it  be  said  that  this  amounts  to  per- 
forming only  a  part  of  the  contract  in  the  sense  that  the  contract 
\viis  not  finished,  and  therefore  that  the  plaintiffs  cannot  claim 
luiv  part  of  the  lump  snin  at  all  ?  That  would  be  to  go  beyond  any 
c:iso  that  lia.'i  ever  been  decided,  as  far  as  I  know.  Tbe  other 
matter  is  in  connection  with  the  underpinning.  This  part  of  tlie 
specification  is  aa  follows:  "Excavate  as  required  and  underpin 
the  fiank  wall  and  cliininey  breasts  with  solid  Portland  cement 
(■oncrele  base,  Priiperly  level  the  bottom  of  excavations  befor<' 
filling  in  concrete,"  and  so  on.  It  will  be  noticed  that  in  ihc 
spccificHtion  no  special  depth  of  cement  ia  mentioned ;  it  is  to  be 
done  "as  required;"  but  in  the  letter  which  accompanied  the 
spirificatiou  the  pluintiffii;  sniil  that  they  had  taken  it  at  4  feet. 
Ill  another  part  of  the  specification  I  find,  under  the  heading  of 
''Front  Kh'vatioii:"  "Take  down  the  retiiining  wall  to  the  front 
area  between  the  existing  columns.  Excavate  and  form  new 
Portland  cement  concrete  foundation  for  same  to  a  depth  of  1 
foot  I'l  inches  below  the  floor  of  area  and  for  a  width  of  2  feet." 
There  provision  is  made  for  a  specific  depth,  but  in  the  other  case 
there  was  not.  I  take  it,  however,  that  it  was  to  be  4  feet  deep. 
The  position  as  to  that  is  that  the  plaintiffs  have  done  that  work 
wrongly.  They  have  excavated  and  underpinned,  but  they  have 
not  put  in  concrete  of  a  depth  of  4  feet,  which,  as  I  take  it,  they 
10  B.  R.  C. 
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had  coiitraetcd  to  do.  I  am  not  expressing  any  opinion  as  to 
whether  what  they  have  done  is  satlicieut;  it  may  or  may  not  be; 
hilt  1  will  assume  that  they  had  contracted  to  put  in  4  feet  of  con- 
crete, but  have  failed  to  do  it.  The  official  referee  alao  gays  that 
they  have  not  put  in  cement  which  is  properly  mixed.  There  is 
nothing  in  all  this  that  seems  to  me  to  amount  to  doing  only  a 
part  of  the  work  contracted  for  and  abandoniogthe  rest.  What 
the  plaintiffs  have  done  Ts  to  perform  the  work  which  they  had 
contracted  to  do,  hut  [582]  they  have  done  some  part  of  it  insnf- 
fleienfly  and  badly;  and  that  does  not  disentitle  them  to  bo  paid, 
byt  it  docs  entitle  the  defendant  to  deduct  such  an  amount  as  is 
sufficient  to  put  that  insufficiently  done  work  into  the  condition 
in  which  it  ought  to  ha^e  been  according  to  the  contract. 

That  seems  to  me  to  be  (he  position  here,  and  therefore  the 
decision  of  the  Divisional  Court  was  right,  but  with  this  excep- 
tion :■  they  arrived  at  the  deductions  to  bo  made  from  flie  con- 
tract price  in  a  way  to  which  the  parties  did  not  agree,  and  by 
sonie  riilc  of  thumb  method  that  cannot,  I  think,  be  supported 
unless  both  parties  agree.  Of  course  the  defendant  may  wish  to 
appeal  to  the  House  of  T^rds;  but  if  not,  I  think  tlic  parties 
would  be  very  foolish  if  they  did  not  agree  these  figures,  I  am 
sure  that  they  can  be  quite  easily  agreed.  If,  however,  the  par- 
ties do  not  agree  them,  thq  case  must  go  hack  to  the  official  referee 
in  order  that  it  nmy  l>e  ascertained  what  is  the  expenditure  neces- 
sary, first,  to  put  this  underpinning  right  and  make  it  accord 
with  the  contract  both  in  regard  to  quality  and  quantity;  and. 
secondly,  to  do  the  work  which  ought  to  have  been  done  with  re- 
f^ard  to  bolting  together  the  roIie<l  stool  joists.  It  is  not  intended 
that  there  should  be  another  roving  inquiry  over  the  whole  con- 
tract. 

Warrington,  1..T.:     I  agree,  and  I  have  nothing  to  add. 
Appeal  dismissed. 

Solicitors  for  plaintiffs:     Kimber  Bvil  &  Dwncan.  . 

Solicitors  for  defendant :    Colyer  <6  Colyer, 
10  B.  R.  C. 
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Note. — Recovery  on  building  contract  substantially  performed. 

/.  Scope,  7ia. 
II.  In  general,  7IS. 
lit.  What  eonettttites  aiibatantlal  performance! 

a.  In  general,  738.  ■■ 

b.  In  partUrtilar  tnatancea,  74&. 
o.  When  question  for  Jury,  780. 

IV.  Measure  of  recovery,  703, 

'  I.  Sevpe. 

The  cases  reviewed  in  thia  note  are  those  relating  to  the  eonstru<s 
tion  of  buildings  or  some  appurtenance  thereof,  such  as  heating 
plants,  sidewalka,  elevators,  or  other  machinery  which  loses  its  chat- 
tel character  and  bet-oiiioa  a  component  part  of  the  structure  in 
which  it  is  installed.  This  involves  the  exclusion  (with  some  ex- 
ceptions) of  coBcs  involving  the  question  of  recovery  on  sulstnntial 
performance  of  construction  coiitrRcts  for  the  doing  of  some  sort  of 
work  upon  land,  other  than  the  construction,  improvement,  or  re- 
pair of  some  edifice  thereon,  and  of  cases  involving-  contracts  relat- 
ing to  chattels. 

Tlio  note  is  con<'eTned  solely  with  the  scope  and  appliciition  of 
the  doctrine  of  stilistantial  j>erformance  in  its  relation  to  buildinf! 
contracts,  and  docs  not  undertake  to  discuss  othor  questions  whicli 
may  affect  the  right  of  recovery  on  a  building  contract  not  litcrnlly  ■ 
and  fully  petfomic<l,  auch  as  the  elTect  oT  acceptance  of  the  defec- 
tive work,  or  the  effect  of  the  failure  of  the  owner  or  his  rejirescnta- 
tive  to*aotify  tlie  contractor  of. his  failure  to  comply  with  tlie  tenns 
of  the  contract. 

■„i  II.  In  general. 

The  reported  case  (II.  Dakin  &  Co.  v.  liKK,  mtfl.  700>  is  of  in- 
terest not  only  for  its  elear-eut  summary  of  the  law  in  regard  to  tht 
right  to  recover  on  building  contracts,  but  also  because  it  sets  nt 
rest  any  doubt  that  may  have  existed  (sec  .Sherlock  v.  PtmeU 
(18!t!))  26  Out.  App.  Rep.  407)  as  to  the  adoption  of  the  doctrine 
of  substantial  performance  by  the  Bnglish  courts.' 

•Another  instance  in  which  the  English  courts  have  permitted 
recovery  in,  case  of  substantial  performance  is  Culler  v.  Clo.fK 
(18.T2)  5Car.  fcP.  ;J37. 

On  the  other  hand,  m  EUis  v.  Homlm  (J810)  3  Taunt.  fi«,  128 
Eng.  Reprint,  21,  12  Revised  Rep.  595,  an  action  brought  by  » 
builder  against  his  employer  for  building  a  house  of  specified  dimen- 
10  B.  R.  O. 
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The  American  courU,  while  somotimes  permitting  recoyery  on  the 
contract,  sometimes  on  a  qvantum  meruit  not  exceeding  the  con- 
tract price,  and  sometimes  on  a  'jiiantum  meruit  on  a  basie  of 
qvantum  valebat,  arc  in  effect  united  in  holding  that  a  substantial 
performance  of  a  building  contract  will  support  a  recovery,* 

flionn,  to  recover  the  batancB  dne  under  the  contract,  where  the  de- 
fend was  that  the  plaintiff  had  omitted  to  put  in  the  building  cer- 
tain joiHta  and  other  materials  of  given  description  and  measure, 
Mansfield,  Ch.  J.,  was  of  the  opinion  thnt  the  plaintiff,  never  hav- 
ing performed  the  agreement,  must  be  nonsuited.  He  said :  "The 
defendant  agrees  to  have  a  building  of  auch  and  such  dimensions ; 
is  he  to  have  his  ground  covered  with  buildings  of  no  use,  which  he 
would  be  glad  to  see  removed,  and  is  he  to  be  forced  to  pay  for  them 
besides?  It  is  said,  he  has  the  benefit  of  the  honaes  and  therefore 
the  plaintiff  is  entitled  to  rcpover  on  a  quantum  valebant.  To  be 
sure,  it  is  hard  that  he  should  build  bouses,  and  not  be  paid  for 
them;  but  tlie  difficulty  is,  to  know  where  to  draw  tlie  line;  for  if 
the  defendant  is  obliged  to  pay  in  a  case  where  there  is  one  devi- 
ation from  his  contract,  he  may  equally  be  obliged  to  pay  for  any- 
thing, how  far  soever  distant  from  what  the  contract  stipulated  for." 

*  Oakada. — Canadian  ^YestBm  Foundry  &  Supply  Co.  v.  Hoover 
(1917)  13  Alberta  L.  R.  3i7,  [1917]  3  West  Week.  Hep.  5!)4,  37 
^\  L.  R.  285;  Fisher  v.  Cox  (1921)  54  N".  S.  226.  57  D.  L.  R.  567; 
mebel  V.  Stratford  Improv.  Co.  (1917)  38  Ont.  L.  Rep.  407, 33  D.  L. 
.  R,  296;  Taylor  Hardware  Co.  v.  Hunt  (1917)  39  Ont.  L.  Rep.  85, 
35  D.  L.  R.  504;  House  Repair  &  Service  Co.  v.  Miller  (1921)  — 
Ont.  — ,  64  D.  L.  R.  115. 

XTnited  States.— ,Swam  v.  iSeamem  (1R70)  9  Wall.  254,  19 
L.  ed.  564;  Pikaim  v.  Philip  Hess  Co.  (1902)  51  C.  C.  A.  323. 
113  Fed.  492;  Elizabeth  v.  Fitzgerald  (190-3)  52  C.  C.  A.  321.  114 
Fed.  547;  Caidteell  v.  Sckmulback  (1909)  175  Fed.  429,  modified 
by  circuit  court  of  appeals  on  other  grounds  in  (1912)  ll,!  C.  C 
A.  650,  196  Fed.  16;  WaUk  Constr.  Co.  v.  Cleveland  (1920)  271 
Fed.  701. 

Alabama.— TPafs^rom  v.  OHeer-Waits  Comtr.  Co.  (1909)  161 
AIn.  608,  50  So.  46:  H.  D.  Biirnelt  Cigar  Co.  v.  Art  Wall  Paper  Co. 
(1909)  164  Ala.  547,  51  So.  263. 

AnxAyaAS.—FitzgeraM  v.  I.a  Porte  (1897)  64  Ark.  34,  40  S.  W. 
261;  Mitchell  v.  Caplini/er  (1911)  97  Ark.  278.  133  S.  W.  10.32; 
Thomn;^  V,  Jaclson  (1912)  lO.T  Ark.  353,  151  S.  W.  531;  Itosebitrr 
T.  McDaniel  (1921)  —  Art.  — ,  227  S.  W.  397;  WUmot  v.  West 
(1931)  —  Ark.  — ,  228  S.  W.  735. 

Cai.ifou.\-ia.— Hariore  v.  mufflebeem  (1891)  87  Cal-  508.  35  Pac. 
686;  Ctarl-  v.  Collier  (1893)  100  Cal.  356.  31  Pac.  677;  Marchanf 
V.  Hayes  (1897)  117  Cal.  669.  49  Pac.  840:  Schindler  v.  Green 
(1906)  149  Cal.  752.  87  Pac.  696;  Jones  &  J..  Steel  Co.  v.  Abner 
Dohle  Co.  (1912)  162  Cal.  497.  123  Pac.  290;  Connell  v.  Higgxn* 
(1915)   170  Cal.  541,  150  Pac.  769;  Smith  v.  Mathem  Constr.  Co. 
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(1919)  179  Cfll.  797,  179  Pflc.  -205;  liischard  v.  UiUer  (1920)  18S 
CrI.  351,  188  Pac.  SO;  Collins  v.  Hitmiah  (1920)  182  Cal.  360,  188 
J'ac.  550;  Tltomas  Uavaiiy  Uo.  v.  ./ones  (1921)  185  Cal.  285,  197 
Fae.  105;  Seehach  v.  KuJm  (190!))  9  Cal.  App.  485,  99  Pac.  723; 
Watson  V.  Alia  Inrest.  Co.  (1910)  12  Cal.  App.  560,  108  Pac.  48; 
Uiherson,  v.  FinJc  (1915)  28  Cal.  App.  25,  151  Pne.  371;  Josfph 
Mvslo  S'ons-Keetim  Co.  v.  F/u-ifie  Slatex  Corp.  (1920)  —  Oal.  App. 
—.192  Pac.  138;  Conrad  v.Foerst  (1921)  —  Cal.  App.— ,  201  Pac- 
75)5:  Uailmsleben,  v.  Heine  I'iat'o  Co.  (1921)  —  Cal.  App.  — ,  201 
Pac.  942. 

Colorado.— Z.oh//( an  v.  Carson  (1917)  63  Colo.  (73,  168  Pac. 
6.56;  •'Stewart  v.  Breckenrtdffe  (1917)  —  C«Jlo.  — ,  169  Pac.  643; 
Morris  v.  Hokoaom  (1914)  26  Colo.  App.  251,  143  Pac.  880. 

CosyEOTicvT.—Smilk  v.  ficotfs  Bidge  School  Dist.  (1850)  20 
('(Hin.  312;  Pinches  v.  Swedish  E.  I.  Church  (1887)  55  Conn.  183. 
10  All.  264;  Healy  v.  Falhn  (1897)  69  Ponn.  228,  .'l?  Atl.  495; 
■Joues  &  H.  Co.  V.  Davenjiort  (1902)  74  Conn.  418,  50.  Atl.  1028; 
Mcrehoim  V.  Bradley  (1908)  80  Conn.  611,  69  Atl.  937;  CharioU 
V.  MrMullen  (1911)  84  Conn.  702.  81  Atl.  65;  Pralt  V.  Dttnlap 
(1918)  85  Conn.  180,  82  Atl.  105;  M.  J.  Daly  £  Sons\.  Xew  JJaien 
.  Ilotfl  Co.  (1916)  91  Conn.  280,  99  Atl.  853. 

DisxmcT  OF  Columbia.— Zfffta  v.  Otieiiberg  (1887)  6  Mackev, 
348. 

C,Y.oum.K.—Sman  v.  Lee  (1908)  4  Ra,  App.  395,  61  .S.  E.  831, 

lu-isois.- i''MA  V.  SIvhbings  (1872)  65  III.  492;  Heeler  v.  llerr 
11895)  157  lU.  57,  41  N.  E.  750;  Christopher  &  S.  .irchileclural 
Iron  £  Foundry  Co.  V.  Yeager  (1903)  202  III.  486,  67  N.  V..  166. 
iiffirining  (1902)  105  III.  App.  126;  Evam  v.  HowrU  (1904)  211 
111.  8-5,  71  N.  E.  854.  affirming  (1903)  111  Jll.  App.  167;  Bauer  v. 
lUndUy  (1906)  222  III.  319,  78  N.  E.  &U;  Bloominginn  Hotel  Co. 
V.  Oartkwait  (1907)  227  111.  613,  81  X.  E.  714,  modifjiug  (1907) 
130  111.  App.  418;  Convord  Apartment  House  Co.  v.  O'Brien 
(1907)  228  III.  360,  81  X.  E.  1038:  Peterson  v.  Pmaf  (1908)  237 
111.  204.  86  K.  E.  692:  Erii-soii  v.  Ward  (1916)  266' 111.  2.59,  107 
X.  E.  593.  Ann.  Cas.  1916B,  497;  Mason  v.  Gri^th  (1917)  28i  III. 
216.  118  X.  E.  18;  School  Directors  v..  Boberson  (189G)  65  III. 
A])p.  298:  Cook  v.  .imeiiran  Lurfer  Prism  Co.  (1901)  93  III.  App. 
299;  Simpson  Coiislr.  Co.  v.  Sienhcrg  (1906)  124  111.  App.  3S2: 
.A'Mrs  v.  y.ce  (1907)  138  III.  App.  H;  Peterson  v.  Pwey  (1908) 
141  111.  App.  578,  afrirnietl  in  (1908)  237  111.  204,  86  X.  E.  692: 
Jluddy  V.  McDonald  (1909)  149  III.  App.  Ill,  jiulpniont  modified 
in  (1910)  244  111.  494,  91  X.  E.  651;  KJeinschniitger'x.  Dorsei, 
(1910)  1.52  111.  App.  598;  Krimhoh  V.  Tolms  (1912)  167  llj. 
.Vpp.  553;  //(7cn/;c  v.  Brown  (1915)  193  111.  App.  288;  Sundslroni 
V.  Weinrich  (1917)  207  111.- App.  313. 

low \.— Robertson  v.  King  (1881)  55  Iowa,  725.  8  X.  W.  665; 
Com  V.  Birrhard  (1904)  J24  Iowa,  394,  100  N.  W.  48;  Keys  V. 
Carben  (1910)  149  Iowa,  394.  128  X.  W.  337;  Henry  V.'Jons 
(1914)  164  Iowa,  364,  145  X.  \V.  909;  Stralmeyer  v.  Hoyt  (1919) 
—  Iowa,  — ,  174  X.  AV.  243. 
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'  KAKSi&.—Lofitfd  T.  Bohmatt  (1913)  86  Kan.  660,  139  Tao. 
1168. 

Kknti  i-KY.— .V.(n/^e  V.  f'alteison  Bldg.  Co.  (1910)  1 10  Ky.  56i, 
140  Am.  St.  Rejj.  398,  131  S.  W.  494;  Vincmnes  Bridge  Co.  v. 
tt'rt/i-er  (1818)  ISl  Kv.  631,  805  S.  W.  778. 

r^rimAXA.— y^wflRB  V.  Levy  (1904)   114  Lii.  31,  37  So.  995. 

lAAiv^.—fikmikegan  Water  Co.  v.  Skowhegan  (1906)  lO'i  Me. 
323,66  Atl.  714. 

MiiSBArm'SBTTs.— Httf/M'flrcf  v.  Leonard  (1828)  7  Pu-k.  181,  19 
Am.  Dec.  269;  l^miih  v.  First  Cong.  Meeting-house  (1829)  8  I'ick. 
178 ;  Qleasoti  v.  Smith  (1852)  9  Cuah.  484,  57  Am.  Dec.  63 ;  Vvazie 
V.  Hosmer  (1858)  11  Gray,  396 ;  Cullen  v.  Sears  (1873)  112  Mass. 
299;  A/cOue  v.  WUiwell  (1892)  156  Mass.  205,  30  N.  E.  1134; 
(r't'»w  V,  Cobe  (1901)  177  Mass.  584,  59  N.  E.  455;  Bergfors  v. 
Ca-ron  (1906)  190  Mass.  168.  76  N".  E.  655;  Handg  v.  Bli»s  (1910) 
204  Mass.  513,  134  Am.  St.  Rep.  673,  90  N".  E.  864;  Lynch  v.  Cul- 
hane  (1928)  —  S[qs*.  — ,  135  N.  E.  119. 

iUcmdAN.—Slrome  v.  Lyon  (1896)  110  Midi.  680,  68  N.  W. 
983. 

},UysT.mTX.—Lrpdi>  V.  Litlln  (1890)  43  i[inn.  414,  44  N.  W. 
309;  /??iio/f  V.  Caldtt-ell  (1890)  4.(  Miun.  357,  9  L.K.A.  58.  45  N. 
W.  845;  .imleni'in  v.  I'Tiugto  (1900)  79  Minn.  433,  82  X.  \V.  6S8; 
Cornish,  V.  &  0.  Co.  v.  Antrim  Co-op.  Dairy  Anso.  (1901)  83  Minn. 
215,  84  \.  W.  724;  Uaukee  V.  Arandel  KenUi/  Co.  (1906)  9S  Minn. 
319,  108  N.  W.  842:  JfoglvtuI  v.  Sorfedtilil  {laOT)  101  Minn.  3.'>9, 
113  X.  W.  408;  Snid'-r  v.  retort:  Home  Bldg.  Co.  (1918)  139  Minn. 
413,  167  y.  W.  108;  Samimn  V.  Brince  (1920)  146  Minn.  101,  177 
X.  W.  933. 

Missoi-ni.— B'(/p?Fr  V.  ffoy  (1890)  40  Mo.  App.  334. 

Mo.N-TAXA.— FrtwiWrn  v.  ^r/ntrtz  (1899)  33  Ii[ont.  165,  57  Par. 
1037. 

Nkbh  ASK  A. —;/«/(«  V.  Botwrvm  (1906)  76  Xel>.  837,  107  X.  W: 
1001,  109  N.  AV.  368. 

Xkw  Hami-SIUKK.— 0(Ht/or(A  v.  Freeman  (1898)  69  N.  TI.  466, 
43' Atl.  681. 

Xew  Jkiisey.— Fcc«t>!/  v.  Ba-rdsley  (1901)  66  N.  ,1.  L.  239.  49 
Atl.  413;  I'orler  Screen  Co.  v.  United  Conlnirtorx  Corp.  (1910)  80 
X.  J.  L.  115,  77  Atl.  473;  Srhavffetee  v.  Greenberg  (1912)  82  X.  J. 
L.  343,  82  At!.  921,  amrmcrl  in  (1913)  83  X.  J.  L.  737,  85  Atl.  IIH. 

Xew  ^miK.—tHneius  v.  liktek  (1878)  50  X.  Y.  14.7.  10  Am.  Rep. 
■\\^:Johnsoti\.  JteJ'eystrr  (1872)  50  X.  Y.  &(iG;  Phillip  y.  (lallunt 
(1875)  62  X.  Y.  2.'>6;  ^y<wd»■,lr,!  v.  Fvller  (1880)  80  X.  Y.  312: 
Ileckmann  v.  I'inkneti  (1880)  81  X.  Y.  211;  Flaherty  v.  Miner 
(1890)  183  X.  Y.  382'.  25  X.  E.  418,  affirminfr{1889)  15  Dalv,  i;3. 
4  N.  Y.  Snpp.  618;  Van  Clief  v.  Van  Veclden  (1892)  130X.  Y. 
*  571.  29  X.  E.  1017;  y/o/iw/^-r  V.  ifott  (1892)  1.32  X.  Y.  18.  39  X. 
E.  1103;  Obfriieti  v.  BuHinger  (1892)  132  X.  Y.  598,  30  X.  E. 
999;  Crowh  V.  (lulmann  (1893)  134  X.  Y.  45,  30  Am.  St.  Rep. 
608,  31  X.  E.  271,  affirming  (1890)  33  N.  Y.  S.  E.  25-1,  10  N.  Y. 
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Shpp.  276;  Ringle  T.  Wallis  Iron  Worlcfi  (189^)  149  N".  T.  4,19,  44 
N.  E.  175;  Spence  v.  Ham  (1900)  163  N.  Y.  220,  51  L.R.A.  238, 
57  N.  E.  4:12;  Basthampton  Lumber  &  Coal  Co.  v.  Wortkington 
<1906)  186  N.  Y.  407,  79  N.  E.  833;  Smith  v.  Ougerty  (1848)  4 
Barb.  614;  Sinclair  v,  Tailmadge  (1861)  35  Barb.  602;  Anderson 
v.  Afeisiofcrt  (1883)  12  Daly,  149;  Gustavcson  T.  Afcffoy  (1884)  13 
Daly,  423;  Morion  v.  ffafrwon  (1885)  20  Jones  &  8.  305;  Hughe.1 
V.  Perguson  (1885)  23  N.  Y.  Week.  Dig.  185;  Smith  v.  Ciarfc 
(1886)  5  N.  Y.  S.  E.  165;  Woolreich  v.  Fettretch  (1889)  51  Hun, 
640,  21  N.  Y.  S.  R.  56,  4  N.  Y.  Supp.  326;  McMechan  v.  Baker 
(1890)  34  N.  Y.  S.  H.  53S,  11  N.  Y.  Supp.  781;  Rush  v.  Wagner 

(1890)  34  N.  Y.  a.  R.  7ik8,  12  N.  Y.  Supp.  2;  Fo/Ar  v.  McKeige 

(1891)  43  X.  Y.  S.  R.  26,  16  N.  Y.  Supp.  741;  Nunan  v.  Doyle 

(1892)  28  Jones  &  S.  377,  18  N.  Y.  Supp.  192;  Highton  v.  Dessau 
(1892)  46  N.  Y.  S.  R.  922.  19  N.  Y.  Supp.  395,  affinned  in  (1893) 
139  N.  Y.  607,  35  N.  B.  203;  Zimmerman  v.  Jourgensen  (1893) 
70  Hun,  222,  24  N.  Y.  Supp.  170,  (affirmed  without  opinion  in 
(1894)  144  N.  Y.  656,  39  S.  E.  859)  ;  Monteverde  v.  Queens  County 
(1894)  78  Hun,  267,  28  N.  Y.  Supp.  918;  Murphy  v.  Stickley 
Simondx  Co.  (1894)  82  Hun,  158,  31  N.  Y.  Supp.  295,  affirmed 
witliout  opinion  in  (1897)  152  N.  Y.  626,  46  N.  E.  i  li2 ;  Flannery 
V.  Saha^ian  (1SW4)  83  Hun,  109,  31  N.  Y.  Supp.  360;  Anderson  v. 
Pefereit  (1895)  86  Hun,  COO,  33  N.  Y.  Supp.  741;  Cabill  v.  Heuser 
(1896)  2  App.  Div.  292,  37  K  Y.  Supji.  736;  D'Andre  v.  Zim~ 
nieniiann  (18116)  17  llise.  357,  39  N.  Y.  Supp.  1086,  affirming 
(1896)  16  Misc.  499,  38  X.  Y.  Supp.  1131;  it acK night -F Untie 
Stone  Co.  v.  New  York  (1898)  31  App.  Div.  232,  53  N.  Y.  Supp. 
747  (reversal  on  other  prouuds  in  (1899)  160  \.  Y.  72,  54  N.  E. 
661 ) ;  P'Amaio  m.  OontHe  (1900)  54  App.  Div.  625.  66  N.  Y.  Supp. 
833  (affirmed  without  opinion  in  (1903)  173  N.  Y.  696.  65  N.  E. 
1116) ;  HoU  V.  Long  (]901)  34  Misc.  1,  68  X.  Y.  Supp.  .522;  Vogel 
V.  Friedmait-  (1901)  34  Miac.  775,  68  X.  Y.  Supp.  280;  MitehcU  v. 
Wi}!inms  (1903)  80  App.  Div.  537,  80X.  Y.  Supp.  864;  Ne-sbii  v. 
BnA-fir  (1905)  101  App.  Div.  393,  93  N.  Y.  Supp.  8,16;  Otis  Kh- 
valor  Co.  v.  Diiseubvrii  (190r,)  47  Misc.  450,  95  X.  Y.  Supp.  959; 
Rowe  V.  Oern/  (190G)  112  App.  Div.  358,  98  X.  Y.  Supp.  380, 
affirmed  in  (i007)  188  X.  Y.  625,  81  X.  E.  1175;  Ramstedt  r. 
Brooh-er  (1906)  113  App.  Div.  45.  98  X.  Y.  Supp.  1044;  Yari  Orden 
V.  Affu-Rafl  (1907)  121  App.  Div.  14;(.  105  X.  Y.  Rupp.  600,  affivmcd 
in  (1908)  193  X.  Y,  c:s."i,  86  N.  K.  1134;  Flagg  v.  Scboenhbeii 
(1903)  108  X.  Y.  Supp.  J004;  RochHnd  v.  .lacohson  (1908)  136 
App.  Div.  357.  no  X.  Y.  Supp.  583^  Mitrhrll  v.  Dunmore  Realfi/ 
Co.  (1908)  120  -A-pp.  Div.  839,  111  X.  Y.  Supp.  322;  Fennsyhanm 
Steel  Co.y.  SuMirnn  (1909)  132  App.  Div.  659,  117  X.  Y.  Supp. 
436;  ^McAs  v.  Sahdim  (1909)  133  App.  Div.  710,  lib  N".  Y.  Supp. 
172;  Smith  v.  Rmsell  (1910)  110  App.  Div.  102,  125  X.  Y^  Supp. 
952  (for  later  appeal  not  involving  the  point,  ace  (1911)  1^4  App. 
Div.  847,  139  X.  Y.  Supp.  461,  which  is  affirmed  in  (1913)  20r  X. 
Y.  644.  100  X.  E.  1134) ;'  North  A  mericanW'all  Pa-per  Co.  v.  Jad-- 
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son  ComtK  Oo.  (1915)  1G7  App.  Div.  779,  153  N.  Y.  Supp.  204; 
Qreenberg  v.  l.umb  (1911)  129  N-  Y.  Siipp.  182;  Elias  v.  Cohman 

(1918)  137  N.  Y.  Snpp.  883;  SmUh  v.  Hedges  (1915)  89  Misc. 
183,  158  N.  Y.  Siipp.  95,  judgment  affirmed  in  (19X5)  170  App. 
Div.  349,  155  N.  Y.  Supp.  934  (obiter)  which  is  affirmed  without 
opinion  in  (1918)  222  N.  Y.  701.  119  N".  E.  1077:  Asbestos  Plaster- 
ing Co.  V.  Norcross  Bros.  Co.  (1915)  153  N.  Y.  Supp.  681 ;  Gens  v. 
Tuscany  lieaify  Co.  (1917)  166  N.  Y.  Supp.  1076;  Jai-ab  &  Youngs 
V.Kent  (1921)  230  N.  Y.  239,  — A.L.E. —,  129  N.  E.  889,  affirming 

(1919)  87  App.  Div.  100,  175  N.  Y.  Supp.  281;  Brainard  v.  Ten- 
Egch  (1917)  102  Misc.  20,  168  N.  Y.  Supp.  116. 

Nj)RTH  Dakota.— ^nrferson  v.  Todd  (1898)  8  N.  D.  158,  77  N. 
W.  5U9;  Braselli  v.  State  Bank  (1904)  12  N.  1>.  486,  98  N.  \V.  79; 
Dinnie  v.  jAikola  Uotel  Co.  (1923)  — X.  D.  — ,  186  N.  W.  248. 

Ohio.— A'ane  t.  Stone  Co.  (1883)  39  Ohio  St.  1,  affirming  (1879) 
4  Ohio  Dec.  lleprint,  509;  A.'=hUij  v.  nennban  (1897)  56  Ohio  St. 
559,  47  N.  B.  573;  BlocJc-Pollak  Jron  Co.  v.  Cincinnati  Corrugating 
Iron  Co.  ( 1900)  10  Ohio  S.  &  G.  P.  Dec.  51 ;  Ryan  v.  Schardt  (1909 ) 
33  Ohio  C.  C.  445. 

Okl-uioma.— 3/tWie;;  v.  Spurrier  Lumber  Co.  (1912)  31  Okla. 
834,  124  Pac.  10;  Wiebener  v.  Peoples  (1914)  44  Okla.  33,  142  IV. 
1036,  Ann.  Cas.  1916E,  748;  Eobinson  v.  Beaty  (1919)  7.".  Okla. 
69,  181  Pac.  941;  Kelley  v.  IlamiUon  (1920)  78  Okla.  179,  189' 
Pac.  535. 

Onmos.—Todd  v.  Ihmtington  (1884)  13  Or.  9,  4  Pac.  295; 
Oove  V.  Island  City  Mercantile  &  Mill.  Co.  (1888)  10  Or.  93,  17 
Pac.  740;  Edmunds  v.  Welling  (1910)  57  Or.  103,  110  Pac.  533; 
Pippy  V.  Winslow  (1912)  63  Or.  219,  125  Pac.  298. 

Pennsylvanij. — Chambers  v.  Jaynes  (1846)  4  Pa,  39;  Truesihh 
T.  Walts  (1849)  12  Pa.  73;  Danville  Bridge  Co.  v.  Potnroy  (1850) 
15  Pa.  151;  Wade  v.  Haycock  (1855)  35  Pa.  383;  Sticker  v.  Over- 
peck  (1889)  127  Pa.  446,  17  Atl.  1100;  Gallagher  v.  Sharpless 
(1890)  134  Pa.  134,  19  Atl.  491;  White  v.  Braddock  School  Dist. 
(1893)  159  Pa.  301,  28  Atl.  136;  Pressy  v.  McCormwk  (1912) 
235  Pa.  443,  84  Atl.  427;  Smith  v.  Cunningham  Piano  Co.  (1913) 
239  Pa.  496,  86  Atl.  1067;  0(is  Elevator  Co.  v.  Flanders  Realty  Co.  ' 
(1914)  244  Pa.  186,  90  Atl.  634;  Snedaker  v.  Torpey  (1909)  41  Pa. 
Super.  Ct.  312;  Smyers  v.  Zmitrovitch  (1913)  55  Pa.  Super.  Ct. 
440 ;  Beyer  v.  Mountz  (1915)  GO  Pa.  Super.  Ct.  32 ;  Standard  Conslr. 
Co.  V.  Quaker  City  Cracker  Co.  (1920)  73  Pa.  Snpor.  Ct.  403. 

South  Caiiolina.— ffi7/w»i  v.  Berndon  (1851)  38  S.  C.  L.  (4 
Rich.)  609;  Hanrood  v.  Tappart  (1844)  27  S.  C.  L,  (2  Spcers) 
636. 

South  Dakota.— ^Mricft  v.  WUmarth  (1893)  3  S.  D.  623,  54  N. 
W.  811,  rehearing  denied  in  (1893)  3  S.  D.  530,  54  N.  W.  813; 
Hvlst  v.  Benevolent  Hall  Asso.  (1896)  9  S.  D.  144,  68  2^,  W.  200; 
Burgi  V.  Rudgers  (1906)  20  S.  D.  646,  108  N.  W.  253. 

Texas.— 7-i'ncft  v.  Parh  Lumber  &  Grain  Elevator  Oo.  (1890) 
80  Tex.  23,  15  S.  W.  208;  Bradford  y.  Whitcomb  (1895)  11  Tex. 
10  B.  R.  O. 
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The  rule  is  eaid  in  il.  J.  Daley  &  ^on  V.  iVew  Jfaven  Hotel  Co. 
(l!llfi)  '.)1  Conn.  280,99  Atl.  853,  to  bean  esecption  to  tliat  govern- 
ing^ itnitraj.'ts  generally,  antt  to  have  had  its  origin  in  consiilerntions  oi: 
cijiiity  and  justice. 

Thret;  it'asons  liave  been  given  for  the  rule  that  subi^tantial  jxr- 
i'orniant'e' of  a  building  contract  will  support  a  rwoverv.  Tlie  Jirst 
j.",  lliat  the  work  on  a  building  is  such  that,  even  if  rejuctwi,  the 
owner  of  the  laud  must  receive  the  benefit  of  the  eoiifractor's  labor 
and  materials,  which  is  not  the  case  whore  a  chattel  is  constructed, 
as  the  cliattcl  may  be  returned.  Since  the  owner  muiit  receive  the 
frnitB  of  the.bnilder'e  labor,  it  is  deemed  etjiiitidde  to  rwiuirc  the 
former  to  pay  for  what  he  gets.'  ' 

rii-.  A  pp.  221,  32  S.'W.  571;  Jftinings  v.  Wilier  (1R95)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  24;  Orairs  v.  Alhri  iUH-Z)  —  Tex.  Civ, 
App.  — ,  128  S.W.  JI40,  judgment  affirmed  in  (li>H)  101  Tex.  CI!, 
;[!)  L.1{.A.(X.S.)  5i)l,  142  S.  W.  869;  .■<ltfdc  v.  Koeliln  (Iflt)  — 
Tex.  Civ.  App.  — ,  138  S.  W.  193.      * 

VrAii.—Fouhjer  v.  McGraih  (1908)  34  Ulali.  8(i,  95  IV.  1004; 
Stephens  v.  Doj:(y  (1921)  —  Utah,  — ,  198  Pac.  2G1. 

Vj:iimi)XT.— A'c//y  v.  liradford  (ISBO)  33  \i.  3.i. 
.    W.vsnixdTOX. — Windliam  v.  Independent  Trlrph.  Co.  (1904)  3."> 
Wash.  JOG,  tG  iVc.  936;  Mortimer  v.  Dirks  ■(1910)  57  Wash.  403, 
107  Pac.  184;  McAdavi  v.  Urisi^cU  (1910)   Gl  Wash.  ITIi.  IIV  IV. 
345. 

WisroxsTX.— .!/«(( (/(CI/  V.  Flock  (1907)  133  Wis.  107.  113  N".  W. 
443;  Foeller  v.  Ileiniz  (-1908)  137  Wis.  169,  94  L.n.A.(N.R.)  327. 
lis  X.  W.  543;  Toepfer  v.  Sterr  (1914)  156  Wis.  226,  H5  X.  W. 
970  ;ifur»im(e)-v.  ^Yolfyram  (1921)  —Wis.—,  185  N.  W.  51?. 

WvoMlsd.— finZci/  v.  Pew  (1932)  —  Wvo.  — .  205  Pac.  310,  re- 
hearing denied  in  (1922)  —  Wvo.  — ,  206  Pac.  148. 

But  in  Uifl  v.  Frkool  Disi.  (1840)  17  Ale.  316,  an  action  on  a 
contract  to  build  a  school  in  a  particular  manner,  it  was  held  that  a 
substantial  compliance  was  not  Miflicicnt.  'nie  court  said  the  ques- 
-tion  was  not  as  to  the  i>erfectiou  of  the  work,  hut  as  to  whether 
it  had  iMH'n  done  agreeahlv  to  the  contract. 

»Sce  l^mttU  V.  Lee.  (1908)  4  Ga.  App.  395,  CI  S.  E.  831;  Stral- 
vieijer  v.  Uotil  (1919)  189  Iowa,  8-i,  171  X.  W.  -^13:  Ihf/ward  v. 
Leonard  (1828)  7  Pick.  181,  19  Am.  Pee.  969 ;  ,^milh  v.  Fl'rxl  Cont/. 
Meelinq-lKmxe  (1829)  8  Pick.  178;  Hoghnul  v.  Soriednhl  O^ir,) 
101  Slinn.  359,  113  \.  W.  408:  Danforlh  v.  Freeman  (1898)  69 
X.  II.  466.  43  Atl.  621 ;  Jarob  &  Yoiinrix  v.  A>/.(  ( 1921 )  230  \.  Y. 
239,  --  A.L.1{.  — .  129  X.  K.  889;  Fpei'ce  v.  Ham  (18118)  27  Apji. 
T)iv.  379,  50  X.  Y.  Supp.  960.  affirmed  in  (1900)  163  X,  Y.  290,  51 
L.H,A.  238,  57  X.  E.  412;  Miichell  v.  Dvnmore  Heolli)  Co.  (1908) 
126  App.  Div.  829,  111  X.  Y.  Supp.  322;  Danrith  Bridge  Co.  v. 
I'omroij  {18.-.0)  15  Pa.  151;  Sluiie  v.  KoeMer  (1911)  —  Tex.  Civ. 
App.—,  1.18  S.  W.  193. 

In  FoeUer  v.  Jhintz  (I9II8)  137  Wis.  169,  24  L.P.A.rX.S.)  327, 
10  B.  It.  C. 
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The  seconti  resRon  is,  that  it  is  iipxt  to  impoasihle  for  a  builder 
to  comply  literally  witli  all  the  minute  Bpeeiflcations  in  a  building 
contract.* 

118  N.  W.  5^3.  it  is  said:  "The  rij(ht  to  recover  for  part  perform- 
anoo  n[  an  entire  building  contract  is  widely  distiuguislyible  from 
such  rijrlit  gpiu'rally.  The  exception  is  purely  of  judicial  creation, 
haunn  in  view  .the  iiietjuity  of  permitting  a  person  to  suffer  great 
loss  to  the  enrichment  of  another,  in  a  situation  where,  in  the  very 
nature  of  things,  no  opportnnity  exists  for  the  former,  practicnlly- 
and  reasonably,  to  restore  the  latter  to  his  former  position,  as  in 
case  of  one  constructing  a  building  npon  the  premises  of  another 
whieli  that  other  must  necessarily  receive  because  of  its  being  incor- 
]»orated  into  and  an  inseparable  part  of  his  propertv." 

Ill  Thomas  Ifm-fHtj  Co.  v.  Jones  (1921)  185  Cat."  385,  197  Pao. 
ICi,  it  is  said :  "It  is  worthy  of  remark  that  this  relaxation  of  the  rig- 
id rule  of  the  common  law  is,  after  all,  little  more  than  a  change  from 
form  to  substance  in  the  administration  of  justice.  At  common  law. 
where  a  pi'rson  failed  to  strictly  perform  a  building  contract,  if  the 
work  actually  done  l>encrited  the  owner  and  to  some  e.tteiit  served  his 
j>urpofle.  the  contractor  could  recover  the  reasonable  value  of  the 
work  done,  in  an  action  in  quantum  meruit,  and  the  owner  could  re- 
toup  the  <laniage  he  had  sustained  from  the  breach  of  the  contract 
to  fully  perform.  But  if  the  contractor,  believing  he  had  fully  per- 
formed, sued  on  the  contract  for  the  agreed  price,  the  action,  under 
the  rigid  rules  as  to  forms  of  action,  would  be  defeated  upon  a  show- 
ing by  the  owner  that  there  had  been  a  failure  to  perform  the  con- 
tract in  the  least  material  particular.  Form.i  of  action  are  now 
.  abolished,  and  one  of  the  main  reasons  for  adherence  to  the  rigid 
rule  of  the  common  law  is  thereliy  removed.  Since  the  contractor 
woiild,  in  justice,  ho  entitled  to  recover  the  reasonable  value  of  the 
work  done,  not  exceeding  the  contract  price,  no  good  reason  now  ap- 
pears why,  in  a  suit  upon  the  contract  for  the  price,  he  should  not 
be  allowed  to  recover  the  price,  less  the  reasonable  compensation  to 
the  owner  for  any  damages  arising  from  a  failure  to  completely  per- 
form, provided  the  contractor  has  acted  in  good  faith,  and  the  article 
or  building  is  so  far  completed  that  it  reasonably  serves  the  purpose 
for  which  it  was  intcnde<l  by  the  owner.  Substantial  justice  is 
provided  by  this  course  of  procedure,  and  no  real  property  right  is 
violated." 

-*See  Leeth  V.  LiUJe  (1890)  4Z  Jfinn.  414,  44  N.  W.  309; 
flhrlus  V.  HUirk  (187?)  50  X.  Y.  IVk  10  Am.  Rep.  440;  Umilh  v. 
flvijerli,  (1848)  4  Barb.  CM:  Anderson  v.  Pelereif  (1835)  8(i  Him. 
fiOO.  as  X.  Y.  Supp.  741;  Stiuh  v.  Koehhr  (1911)  —  Tex.  (Uv. 
App.  — ,  i:J8  S.  \V.  103. 

In  .-(n-/cMOH  Y.  I'p1ne!f  (1S9n)  8fi  TTun,  600.  33  X.  Y.  Supp.  741, 
it  is  said  that  the  relaxation  of  the  rule  was  not  intended  to  permit 
courts  and  juries  to  substitute  a  money  indemnity  as  an  efjuitahle 
compensation  for  unfulfilled  covenants  of  the  contract,  but  arose  be- 
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The  third  reason  is  that  the  partica  are  preaiiiiied  to  have  implierl- 
Ij'  agreed  to  do  what  is  reasonable  under  all  the  c ire umstant-es, with 
reference  to  the  subject  of  perfornianee.* 

The  owner,  it  is  said,  is  secured  substantial  justice  if  he  takes  the 
building  as  it  is,  constructed  in  reasoiinble  conformity  with  the 
plana  nn^^  specifications,  and  is  awarded  damagefi  for  the  decrease 
iu  its  value  due  to  the  failure  absolutely  to  perform  the  coutriU.-t 
requirements,  and  that  it  would  be  iutolerable  injustice  to  allow  him 
-to  retain  without  pay  what  the  contractor  had  done  for  his  IwDcfit.* 

The  doctrine  of  substantial  performance  does  not,  however,  apply 
when  the  variationo  Irom  the  terms  of  the  contract  are  so  substantial 
that  an  allowance  ont  of  the  contract  price  of  damages  for  the  devi- 

cauEe  of  the  difficulty  of  complying  with  entire  exactness  with  all 
the  particulars  embodied  in  that  class  of  agreements. 

But  in  Smith  v.  Svott's  Bidge  School  Dist.  (18J0)  20  Conn.  312, 
the  court  declares  tJiat  if  it  were  said  that  it  was  very  difficult  for  a 
builder  literally  to  comjdy  with  all  the  minute  specifications  of  the 
building  contract,  the  answer  was  that  tlie  difficulty,  if  there  were 
one,  the  builder  took  into  consideration  when  he  made  his  contract; 
and  if  it  were  such  that  he  could  not  comply  with  it,  it  was  his  folly 
to  enter  into  the  agreement.  It  was  said  that  there  was  no  diircreiice 
in  regard  to  the  duty  of  performance  arising  from  the  fact  of  an 
agreement  being  a  buihling  contract,  that  contracts  of  this  de- 
scription were  as  binding  as  any  otliei',  and  that  where  a  builder's 
compensation  was  made  dependent  on  its  perfonnance  it  was  both 
just  and  legal  that  his  non performance  should  deprive  him  of  it. 
Oood  faith  requires  the  performance  of  all  contracts.  Hut  in  the 
sanie  case,  the  doctrine  of  substantial  performance  was  upheld. 

'In  Spence  v.  Ham  (IftOO)  1C3  S.  Y.  220,  51  Ij.G.A.  338,  ST 
S".  E.  412,  the  court  said  that  when  the  omission  is  slight  and  un- 
intentional, in  order  to  prevent  the  hardship  of  a  failure  to  recover 
even  for  that  which  was  well  done,  compensation  is  substitutwi  pro 
lanto  for  performance,  aud  that  this  rule  is  adopted  upon  the  theory 
tliat  tlie  parties  are  presumed  to  have  impliedly  agreed  to  do  what  i* 
reasonable  under  all  the  circumstances  with  reference  to  the  sub- 
ject of  perfonnance.  * 

'Iloglund  V.  Sorledahl  (IflOr)    101  Minn.  359,  112  N".  W.    108. 

The  theory  upon  which  a  contractor  is  allowed  to  recover  when  the 
work  has  been  substantially  performed,  notwithstanding  there  may 
be  some  trivial  imperfections,  seems  to  be  tliat  the  owner  receives 
the  benefit  of  the  work  of  the  contractor  and  can  be  protected  by  an 
allowance  of  damages  for  trivial  omissions  or  imperfections.  \Val- 
»on  V.  Alia  Invest.  Co.  (1010)  12  Cal.  App.  560,  108  Pac.  48. 

The  judicial  rule  grounded  in  et|'uity  permitting  recovery  upon 
an  entire  building  contract  but  substantially  performed  aims  to 
give  the  proprietor,  in  substance,  and  as  nearly  as  practicable,  the 
very  thing  contracted  for;  not  merely  in  value,  but  iu  form  and 
10  "b.  r.  c. 
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ations  will  not  give  tlie  owner  esHentidly  what  he  contracted  for;' 
and  relaxation  from  the  strict  rule  governing  entire  contracts  as  to 
pcrformnnee  muet  be  accordeil  with  great  caution,  nincn  one  has  a 
right,  especiftUy  in  building,  to  choose  for  himself,  to  contract  for 
something  which  exactly  satisfies  that  choice,  and  not  to  Ik>  com- 
pelled to  receive  something  else;  that  in  the  matter  of  hnildiiifis  and 
their  decorations,  as  much  as  in  any  conceivable  field,  mere  trtste  or 
preference  approaching  ahnost  a  wliim  might  be  controlling  with 
the  owner,  and  therefore  of  the  very  aubstnnce  of  the  coiilract,  so 
that  even  trifling  variations  might  be  inconsistent  with  tliat  sub- 
stantial performance  on  whiidi  should  be  predicated  liability  to  pay.* 

fharacter.  Foeller  v.  Heiniz  (1908)  137  Wis.  1Q9,  tii  LJ{.A.(N".S.) 
;I27,  118  N.  W.  543. 

'  Hogland  v.  Sortedakl,  stcpra. 

*MaHihey  v.  Siorl-  (1907)  133  Wis.  107,  113  \.  W.  443;  FocUer 
v.Heintz  (1908)  137  Wis.  169.  24  L.E.A.(N.S.)  3?7,  URN.  W.  543. 

So,  also,  in  Kelly  v.  Bradford  (I860)' 33  Vt.  3.5,  it  is  said  that 
the  dot^trine  is  a  relaxation  from  the  strictness  of  the  ancient  law, 
standing  upon  the  solid  ground  of  necessity  and  c<iuity,  but  to  be 
guarded  with  care  lest  in  its  application  it  should  tend  to  relax  or 
impait  the  obligation  and  faithful  performance  of  ngreeraents, 

Tlie  owner  is  not  to  be  denied,  by  tlie  applieation  of  the  substantial 
|>erfomiance  rule,  the  right  to  have  his  buihling  erected  in  the  man- 
ner agreed  upon.  Fhnnenj  v.  Sahogian  (1894)  83  Uun,  109,  31  tf. 
Y.  Supp.  360. 

In  Jacob  (C  Youngs  v.  ^'en*  (1921)  230  N".  Y.  239.  —  A.L.R. 
— ,  129  N.  E.  889,  it  is  said:  "The  courts  never  say  that  one  wlio, 
tnakcB  a  contract  fills  the  measure  of  his  duty  hy  less  than  full  per- 
formance. They  do  say,  however,  that  an  omission,  both  trivial  and 
innocent,  will  sometimes  be  atoned  for  by  allowance  of  the  resulting 
damage,  and  will  not  always  be  the  breach  of  a  condition  to  be  fol- 
lowed by  a  forfeiture,  f^/yence  v.  Ham  (1900)  163  X.  Y.  2?0,  51 
L.R.A.  338,  5T\.  E.  412;iroo.fim/-rfv.  FH//er  (1880)  80  V.  Y.312; 
Ol{u:im  V.  Black  (1876), 67  N.  Y.  566;  Bouen  v.  Kimbell  (1900) 
203  Mass.  370,  133  Am.  St.  Rep.  302,  89  N.  E.  543.  The  dis- 
tinction is  akin  to  that  between  dependent  and  independent  prom- 
ises, or  between  promises  and  conditions.  Anson,  Contr.  Corbin's  ed. 
§  367;  2  Williston,  Contr.  §  842.  Some  promises  are  so  plainly 
independent  that  they  can  never  by  fair  construction  be  conditions 
of  one  another.  Rosenthal  Paper  Co.  v.  National  Folding  Box  & 
Papfr  Co.  (1919)  226  N.  Y.  313.  123  X.  E.  7G6 ;  liogardm  v.  New 
Yorl-  I.  lux.  Co.  (1886)  101  N.  Y.  328,  4  K".  E.  522.  Others  are 
so  plainly  dependent  that  they  must  always  be  conditions.  Others, 
though  dependent  and  thus  conditions  when  there  is  departure  in 
point  of  substance,  will  be  viewed  as  independent  and  collateral  when 
the  departure  is  significant.  2  Williston,  Contr.  §§  841,  843; 
Ensiern  Forge  Co.  v.  Corbin  (1903)  182  Ma«s.  592,  66  N.  E.  419; 
Robinson  v.  MolleH  (1874)  L.  B.  7  H.  L.  814,  44  L.  J.  C.  P.  N.  S. 
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.'!(i3;  MUhr  v.  Benjamin  (1894)  143  N.  Y.  6]:!,  37  X.  E.  631. 
Cniisiilerntions  partly  of  justice  and  partly  of  iirpwumablf  intention 
nro  to  tell  us  wlietlier  tliis  or  that  promiiip  Bliall  he  plawd  in  one 
cliisB  or  in  another.  The  simple  and  the  uniform  will  call  for  differ- 
piit  ronipdies  from  the  multifarious  and  the  intricate.  The  margin 
of  departure  within  the  range  of  normal  expectation  upon  a  sale  of 
rommim  chattels  will  vary  from  the  margin  to  be  expected  upon  n 
contract  for  the  construction  of  a  mansion  or  a  'skyscraper.'  There 
will  l)C  harshness  sometimes  and  oppression  in  the  implication  of  a 
comlition  when  the  thing  upon  which  lalxir  has  IjeeH  expended  is 
incapable  of  surrender  because  united  to  the  land,  and  equity  and 
reason  in  the  implication  of  a  like  condition  when  the  subject-matter, 
if  defective,  is  in  shape  to  be  returned.  From  the  conclusion  that 
jiromises  may  not  be  treated  as  dqiendent  to  the  extent  of  their  utter- 
uioMt  minutiEB  without  a  sacrifice  of  justice,,  the  j>rogress  is  a  sJiort 
one  to  the  conclusion  that  they  may  not  1*  so  tn-ntcd  without  n  per- 
version of  intention.  Intention  not  otherwiso  revealed  may  he  pre- 
siinu'd  to  hold  in  contemplation  the  reasonable  and  probable.  If 
noniethinp  else  is  in  view,  it  must  not  he  loft  to  implication.  There 
will  be  no  assumption  of  a  purpose  to  visit  venial  faults  with  o|>- 
pressive  retribution.  Those  who  tliink  more  of  symmetry  and  l(^ia 
in  the  development  of  lefral  rules  tlian  of  (umtical  adaptation  to  the 
:<tlniiiment  of  a  just  result  will  be  troubled  by  a  classilication  where 
the  lines  of  division  are  so  wavering  and  iihirred,  Somothinp, 
doubtless,  may  he  said  on  the  score  of  consistency  and  certainty 
in  favor  of  a  stricter  standard.  The  courts  have  Italaiiced  such 
considerations  against  those  of  etpiity  and  fairness,  an<l  found 
the  latter  to  be  the  weightier.  The  decisions  in  this  state  com- 
mit us  to  the  liberal  view,  which  is  making  its  way,  nowadaj-s, 
in  jurisdictions  slow  to  welcome  it.  Jl.  Dakin*  &  Co,  v.  Lick  (re- 
jwrted  herewith)  ante,  700.  Where  tlio  line  is  to  be  drawn  Ih'- 
twecn  the  important  and  the  trivial  i-annot  be  settled  by  a  formula. 
'In  the  natnre  of  the  case  precise  boundaries  are  im))0S3iblc.' 
2  Willislon,  Contr.  §  841.  The  same  omission  may  take  on  one  aspect 
<ir  anotlier  according  to  it-s  setting.  Substitution  of  equivalents 
miiy  uol  bave  the  same  signiticanro  in  fichls  of  art  on  the  one  side 
ami  in  those  of  mere  utility  on  ihe  other.  Nowhere  will  ctiange  Iw 
lolcralcil,  however,  if  it  is  so  dominant  or  pervasive  as  iu  any  real  or 
substantial  measure  to  frustrate  the  purpose  of  the  <-ontract.  Crotirh 
V.  (lulmaiin  (IS!)-;)  i;H  N.  Y.  51,  30  Am.  St.  Ttcp.  (iOR.  31  X.  E. 
"JTl.  There  is  no  general  license  to  install  whatever,  in  the  builder's 
jiidgniciit,  may  he  regarded  as  'just  as  good.'  EnMlmmpfon  Luiii- 
her  £■  <''.'il  Co.  v,  Worthiiujimt  (11)0(5)  ISfi  \.  Y.  412.  7!)  X.  E.  ;fS:t, 
The  .|Uestion  is  one  of  degree,  to  be  answered,  if  there  is  doubt,  by 
the  triers  of  the  facts  (Crouch  v.  (Iiilmann,  fv/im:  Wooihrard  v. 
FiilUr  (isw))  8(1  X.  Y.  312.  sii/iiv).  and,  if  the  inferences  are  cer- 
tain, by  the  judges  of  the  law  {Kii^lhitiiiptnn  Lumber  &  Coal  Co.  v, 
Worllihif/toii,  s)ipm).  We  must  weigh  the  pur^pose  to  be  served, 
the  desire  to  be  gratified,  the  excuse  for  deviation  from  the  letter. 
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.  It  has  been  generally,  though  not  invariahly.  held  that  the  rule 
/  which  permits  recovery  in  case  of  substantial  iierfoniiaiici'  apjiite* 
/  flven  though  the  routract  requires  the  work  to  be  performeil  to  the 
satisfaction  of  the  owner,  his  architect,  or  other  rciircsi'iiliilivi'. 
\  since  his  judgment  in  tlie  matter  is  to  be  excreiaed  rcuwiUiibly.  mul 
\jiot  arbitrarity.' 

And  a  provision  in  the  contract  that  tlie  last  pa.yineni  I'or  the 
work  is  to  be  made  when  the  work  is  compictcd  dm';'  nut  take  llu; 
case  out  of  the  rule.'" 

It  has  also  been  held  that  where  a  building  contract  provides  that 
the  owner  niay  take  possession  and  proceed  to  complete  tlie  contract, 
iiud  the  owner  has  done  so,  substantial  compliance  ii-itli  liic  i-initrat't 
may  Bccrue  through  'the  action  of  both  the  contractor  and  the 
owner."!. 

It  is  immaterial  that  the  contract  provides  tliat  defective  work 
shall  be  replaced.'** 

the  cruelty  of  enforced  adherence.  Then  only  can  we  tell  whether 
literal  fulfilment  is  to  he  implied  by  law  as  a  condition.  This  is 
not  to  say  tliat  the  parties  are  not  free  by  apt  and  certain  words  hi 
effectuate  a  purpose  that  performance  of  every  term  shall  be  a  con- 
dition of  recovery.     That  question  is  not  here.     This  is  merely  to 

'  say  that  the  law  will  be  slow  to  impute  the  purpose,  in  tlu;  silence  of 

'  the  parties,  where  the  sifrnilicance  of  the  default  is  grievously  out  of 

'■  proportion  to  the  oppression  of  the  forfeiture." 

'  'See  A>■l■-^fo  Zinc  Co.  v.  Patterson  (lft06)  ?9  Ark.  .W6,  flO  S. 
W.  170;  Thomas  Uavrty  Co.  v.  Jones  {1921)  185  Cal.  385,  V.K  Tnc. 
lOR ;  AUreilv.  Sheelimt,  tl!)21)  —  Cal.  App.  — ,  202  Pac.  681;  West 
V.  Suila  (1897)  69  Conn.  CO.  36  Atl.  1015,  1  Am.  Keg.  Itep.  oT«; 
Ertkson  V.  Wiird  (IftlS)  266  HI.  259,  107  X.  E.  59:5,  Ann.  Chs. 
1916B,  497;  KortvooA  v.  Lallirop  (1901)  178  Mass.  208.  5!)  \.  E. 
«50;  Handy  v.  Blins  (11)10)  204  Mass.  51.1,  13+  Am.  St.  Rep.  67;!. 
90  N.  E.  «64;  Dhtnie  v.  Lalola  Hotel  Co.  (1922)  —  N.  D.  — .  ISO 
X.  W.  248;  Cniivford  v.  McKinney  (1895)  1G5  Pa.  GO.j.  ;Hi 
Atl.  1045;  Standard  Conslr.  Co.  v.  Quaier  City  Cracker  Co.  (1930) 
7.3  Pa.  Super.  Ct.  402;  M'ahh  Constr.  Co.  v.  Cleveland  (1020)  271 
Fed.  701 ;  Ciinaduin  Western  Foundry  £  Supply  Co.  v.  Uoorer 
(1!)17)  13  Alherta  L.  It.  347,  fl917]  ;t  West.  Week.  Rep.  .594.  37 
D.  L.  H.  285 :  Uouxe  Repair  £  Service  Co.  v.  Miller  (1921)  —  Ont. 
— .  G4  D.  L.  R.  11.5. 
/  But  see,  eoitlra,  ifarshall  v.  Ames  (1896)   11  Ohio  0.  C.  36:(,  5 

'Ohio  C.  I).  403,  in  which  it  is  held  that  a  contractor  cannot  recover 
if  the  other  party  to  tlie  contract  or  his  agent  in  good  faith  is  not 
Katicfied  with  the  perfonnanee  of  the  contract,  although  the  court  or 
the  jury  might  think  thev  ought  to  have  been  sati.ified. 
"  (il'eason  v.  Smith  (1852)  9  Cush.  484,  57  Am.  Dec.  62. 
^Diniiie  V.  Lai-ola  Hotel  Co.  (1922)  —  N.  D.  — ,  186  N".  W. 
248. 
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The  doctrine  hns  been  held  appliuable  to  the  case  of  an  entire  con- 
tract for  supervision  of  the  execution  by  an  architect,"  to  a  contract 
to  paiot  a  house,"  and  to  a  contract  for  the  construction  of  a  mon- 
ument." 

It  has  been  well  to  apply  as  well  where  tiie  contractor  agrees  to 
erect  the  building  on  his  own  lot  in  accordance  with  certain  plans 
and  specifications,  and  to  sell  the  lot  and_  building  as  so  completed 
to  another  for  a  specified  price,  as  where  the  building  is  erected  on 
a  lot  owned  by  the  party  for  whom  the  structure  is  to  be  construct- 
ed.'* This  is  an  extension  of  the  rule  beyond  the  first  of  tlie  two 
reasons  assigned  for  it,  and  so  must  be  justified,  if  at  all,  by  the 
second  reason. 

The  rule  that  a  contractor  may  recover  for  work  substantially  per- 
formed cannot  apply  when  the  uncompleted  building  baa  been  de- 
stroyed by  fire,  so  that  the  owner  has  received  or  aeropted  no  ben- 
efit from  the  work,  although  at  the  time  of  the  fire  only  a  trivial 
amount  of  work  remained  to  be  done."    But  a  recovery  under  sucli 

'Die  court  said :  "The  promise  to  replace,  like  the  promise  to  install, 
is  to  be  viewed,  not  as  a  condition,  but  as  independent  and  collateral 
when  the  defect  is  trivial  and  innocent.  The  law  docs  not  nullify 
the  covenant,  but  restricts  the  remedv  to  damages." 

"Foei^Tv.  Ileintz  (lilOH)  137  Wis.  169,  24  L.R.A.(N.S.)  327, 
118  Jf.  W.  r>w. 

"Manfkeif  v.  Stock  (1907)  1^3  Wis.  107,  113  N.  W.  443. 

"Stralmeijer  v.  Hotjt  (1919)  189  Iowa,  85,  174  N.  \V.  843; 
ffwff/tps  V.  Ferguson  (1885)  23  N.  Y.  Week.  Dig.  185. 

In  Oct<xler  y.  Graham  (1912)  234  Pa.  586,  83  Atl.  429,  an  action 
on  a  contract  for  the  erection  of  a  monument  in  a  cemetery,  it  was 
held  that  the  defendant  bwl  no  just  cause  of  complaint  of  an  in- 
struction that  if  the  granite  used  was  tlie  kind  stipulated  for,  but 
the  workmaiisliip  was  not  perfect,  but  substantially  comjilied  with 
the  contract,  the  plaintiff  might  recover  the  contract  price  less  an 
abatement  or  allowance  for  minor  defects. 

But  in  Oakes  v.  Barbre  (1906)  127  111.  App.  208,  the  rule  as  to 
substantial  performance  of  building  contracts  generally  was  hehl 
not  applicable  to  a  contract  for  the  erection  of  a  monumeut;  th^ 
court  saying  that  persons  contracting  for  the  construction  and  erec- 
tion of  monuments  to  perpetuate  the  memory  and  mark  the  place 
of  their  dead  are  entitled  to  insist  upon  a  strict  compliance  witli 
the  specifications  as  to  design  and  character  of  workmanship,  (For\ 
later  appeal  of  this  case,  see  (1909)  149  111.  App.  646). 

"Oiberson  v.  Fink  (1915)  28  Oal.  App.  25.  151  Pae.  371 ;  .Vnnrr 
V.  Pfilterson  Rldg.  Co.  (1910)  140  Kv.  564,  140  Am.  St.  Rep.  398, 
131  S.  \V.  484. 

"  ^y/ltx>,n  V.  Alfa  Inrest.  Co.  (1910)  12  Cal.  App  560,  108  Pac. 
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circumstances  as  for  substantial  performance  has  been  allowed  in  a 
case  in  which  the  contract  provided  that  "all  work,  and  material  as 
delivered  on  the  prcniises  to  form  part  of  the  work,  are  to  be  oon- 
eidered  the  property  of  the  proprietors,"  and  that  "the  proprietors 
fihall  insure  the  building  from  time  to  time,  to  the  extent  of  at  least 
two  thirds  of  ita  value  during  the  course  of  erection,"  "' 

TJie  rule  permitting  a  recovery  in  case  of  Bubstantial  perform- 
ance being  based  on  equitable  coDfideratioas,  it  is  usually  stated  as 
an  essential  to  its  application  that  the  contractor  must  have  acted 
in  good  faith  '•  and  have  unintentionally  failed," 

should  be  home  in  case  of  an  earthquake,  the  question  whether  a  por- 
tion of  the  contract  price  is  due  a  builder  depends  upon  the  com- 
pletion and  acceptance  of  the  work  by  the  owner  and  architect.  The 
contractor  cannot  recover  upon  a  showing  that  the  cost  of  finishing 
the  work  would  be  only  $39,  since  the  doctrine  of  substantial  per- 
formance does  not  apply  to  such  a  case.  Seebach  v.  Kukn  (1908)  9 
Cal.  App.  4«5,  99  Pac.  723. 

»*  Taylor  Uardware  Co.  v.  Hunt  (1917)  39  Ont.  L.  Rep.  85, 35  D. 
L.  E.  504. 

"AiiKAN3.^s.— xVi/r7tei;  v.  Caplmger  (1911)  97  Ark.  278,  133  S. 
W  1033 

Cahfornia.— ffar/an  v.  Siu$ehcem.  (18!)1)  87  Cal.  508,  25  Pac. 
686;  Marchant  v,  Hayes  (1897)  117  Cal.  669,  4!)  Pac.  840;  rhomofi 
Ilaverty  Co.  v.  Jones  (1931)  185  Cal.  285,  197  Pac.  105;  Joseph 
Mitslo  Sons-Kcenan  Co.  v.  Pacific  Slates  Corp.  (1920)  —  Cal.  App. 
— ,  192  Pac.  138. 

Colorado.— Mffrrw  v.  Hokosom  (1914)  26  Colo.  App.  251,  143 
Pac.  826. 

Connecticut.— Pi«c/(cs  v.  Su'edish  K.  L.  Church  (1887)  55 
Conn.  183, 10  Atl.  264;  ,¥oreftowe  v.  BraiUeij  (1908)  80  Conn.  611, 
69  Atl.  937. 

DiSTiticT  OF  Columbia. — Beha  v.  OUenberg  (1887)  6  Mackey, 
348. 

iLLixois.— Peierson  v,  Pusey  (1908)  837  III.  204,  86  S".  E.  692; 
Cook  T.  American  LuxferPrism  Co.  (1901)  93  111.  App.  299. 

lowA.Sirattiieyer  v.  Hoyl  (1919)  189  Iowa,  85, 174  Y.  W.  243. 

Kkstccky.— yincennes  Bridge  Co.  v.  Walier  (1918)  181  Kv.  651, 
205  S.  W.  778, 

M.\SSAC1IPSETT8. — Oleoson  V.  Smith  (1852)  9  Cush.  484.  57  Am. 
Dec.  62;  Veazie  v.  Hoi^mer  (1858)  11  Grav,  39G;  J/fCi(e  v.  Whit- 
well  (1892)  156  Mass.  20.5,  30  X.  E.  11.14;  Ifondy  v.  Bliss  (1910) 
204  Mass.  513,  134  Am.  St.  Bep.  673,  90  \.  E.  864;  Lynch  v.  Cul- 
hane  (1922)  —  Mass.  — ,  135  S.  E.  119. 

MiNNKaoT.i.- jE^iioH  v.  Caldwdl  (1890)  43  Minn.  357.  9  L.H.A. 
62,  45  N.  W,  845;  Anderson  v.  Fringle  (1900)  79  Minn.  433,  82 
N.  W,  682 ;  Snider  v.  Peters  Home  BlJg.  Co.  (1918)  139  Minn  413, 
167  N,  W.  108. 

Missouri.- Bo(efei-  v.  Boy  ^1890)  40  Mo,  App.  234. 
10  B,  R.  O. 
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'    Aoconliiigly  tlie  nile  cannot  l>e  invoked  wlipro  the  faihiro  to  per- 
[  form  is  wilful  and  intentional,"  or  due  to  farclossiiess,"  unless  the 

~  Nkw  Youk.— G^rtWiw  V.  nWh  {\%Tl)  50  N.  Y.  Ur.,  10  Am.  Hep. 
449;  rUlliit  V.  iiaXUmi  (1876)  62  \.  Y.  256;  \anV\xef  v.  Van 
VecUai  (l«y2)  i;fO  X.  y.  671,  29  X.  E.  1017;  Jacob  &  Youngs  v. 
Kent  (1921)  230  N.  Y.  2;t».  ~  A.L.R.  — ,  129  S.  E.  889;  .Swif/t 
V.  Gv'jerlii  (1848)  4  Barb.  614;  Hughes  v.  Ferrimoii  (I88r>)  2:!  .V. 
Y.  Week.  Pig.  IS.*;;  ./oAn  K.  Carpenter  Co.  v.  Ellsworlk  (1912)  151 
App.  Div.  5;(2,  i;!6  N'.  Y.  Sujip.  108. 

XoJiTii  liAKOT A.— A iidason  V.  ToJd  (1898)  8  X.  D.  l.'i8,  77  \. 
W.  599;  Braseth  v.  .^(k/p  Jiaiik  (1904)  12  X.  D.  480.  !)8  X.  W.  79; 
Kasbo  Constf.  C'e.  v.  il/in(o  School  Dist.  (1921)  —  N.  D.  — ,  184 
N.  W.  1039. 

Omo.—Kane  v.  Stone  Co.  (1883)  39  Ohio  St.  1,  adknund  (1879) 
4  Ohio  Dec.  Hepiint,  509;  .Uhley  v.  Ilenahan  (1897)  56  Ohio  St. 
559,  47  X.  E.  573. 

Oklahoma.— A'e/?fif/  v.  Hamilton  (1920)  78  Okla.  1.9,  189  Pac. 
5;15. 

OitEOOS.— Z'!"/v»y  V.  IVinjc/ow  (1912)  52  Or.  219,  125  IV.  298. 

Pesnsylvama.— t'/trtrnfifrs  v.  JoyriR*  (1816)  4  1'h,  :!9;  })„nrHlc 
Hi-idge  Co.  v.  Pomroy  (1850)  15  Pa.  151;  Siiclfer  w' Orerpech 
(1889)  127  Pa.  446,  It  Atl.  1100;  Gallngher  v.  .^har/il/'M  (1890) 
134  P«.  134,  19  Atl.  491  ;  White  v.  iiratlkork  School  Dht.  (189;{) 
159  Pii.  201,  28  All.  13C;  /Vcssy  v.  MrConiark  (I9I2)  2:!5  Pa.  143. 
84  Atl.  4'J'7;  Standard  Conslr.  Co.  V.  ^iwAe;-  ('iVy  Crarl-er  Co. 
(1920)   73  Pu.  Super.  Ct.  402. 

South  Dakota.— .Urfmft  v.  TVilmarlh  (1893)  ."J  S.  D.  :>n.  '.l  X. 
W.  811,  rehearing  denied  in  (1893)  3  H.  D.  530,  54  X.  W.  S|3; 
iltdst  v.  Benerolent  Hall  Afso.  (189fl)  9  S.  D.  144.  OS  X.  W.  200. 

Utah.— i-'oft/fffir  v.  ^tcGrath  (1908)  .-(4  Utah,  fiC,  95  Pao.  1001. 

A'ERMONT.— A'fi/iy  V.  Bradford  (1860)  33  Vt.  ;15. 

\ViscoK8ix.-^3/oHf/*?_v  V.  .S/o'-i-  (1907)  133  Mis.  107,  113  X'.  W. 
443;  Foelter  v.  ;/n"n/i  (1908)  137  Wis.  169,  34  L.ll.A.(X.S.)  327, 
118  X.  W.  543. 

In  Blakeshe  v.  //o?(  (1875)  42  Conn.  226,  however,  it  wan  said 
(hat  intent  to  perform  a  contract,  and  partially  perforuiins,  and  an 
hunei<t  belief  that  the  performance  has  been  perfect,  are  luiC  fiimitrh. 
Where  these  facts  are  found  there  maj'  exist  no  inDral  dclini[ne]uy. 
but  what  has  been  lawfully  agreed  to  lie  done  must  Im-  actually  don« 
to  give  a  i)arty  standing  on  the  contract  in  a  court  of  law.  The 
nanctity  of  contracts  must  be  upheld. 

"Veazie  v.  Hosiner  (IS.'iS)  11  Grav,  396;  Milfhell  v.  Diinmore 
Heallii  Co.  (1908)  126  App.  Div.  829,  111  X.  Y.  Supp.  322. 

''Lynch  V.  CitJIiane  (1920)  237  MasP.  172,  139  X.  E.  717; 
Turner  v.  Uenning  (1920)  49  App.  D.  C.  183,  S62  Fed.  367;  Handii 
V.  BlUs  (1910)  a04  Mass.  513, 134  Am.  St.  Rep.  673,  90  X,  E.  864; 
Elliolt  V.  Caidn-ell  (1890)  43  Minn.  357,  9  L.E.A.  52,  45  X.  W. 
845;  Olacius  v.  Black  (1876)  67  X.  Y.  56.3;  Crane  v.  Knhel  (1874) 
61    X.  Y.  645;  FhUlip  t.   Gidlant   (1875)   62  N.  Y.  S56;  East- 

10  B.  R.  C. 
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hampton  Lumber  &  Coal  Co.  t.  Worthinglou  (IflOC)  186  N.  Y.  407, 
79  N.  ii.  32a;  Anderson  v.  Pelereit  (1895)  8ti  Hud,  600,  33  N.  Y. 
Supp.  741;  Fox  v.  Davidson  (J8S)9)  36  App.  Div.  159,  55  X.  Y. 
-Supp.  5SJi  (for  later  ttpjieala  not  involving  the  point,  see  (1879)  40 
App.  Div,  saO,  ,18  N.  Y.  Supp.  147;  (moi)  6.t  App.  T>iv.  2C3,  73 
N.  Y.  Supp.  53^;  (lOOfi)  111  App.  Div.  174,  97  N.  Y.  Supp.  603) ; 
AfitckeU  V.  Dunmoie  He^tliij  Co.  (1908)  126  App.  Div.  829,  111  N. 
Y.  Supp.  Z-i%;D'Ainato  v.  Oeiiiile  (1900)  54  App.  Div.  Qi^,  66  N. 
Y.  Supp.  853  (afttnnoil  without  opiiiiou  iu  (190a)  173  N.  Y.  596, 
65  N:  K.  11 1(3) ;  y'orUi  Ameri^Mn  Wall  Paper  Go.  v.  Jackson  Conslr. 
Co.  (1915)  167  App.  Div.  779, 153  S.  Y.  Supp.  204;  Danville  Bridge 
Co.  V.  Pamroy  (1850)  15  Pa.  151;  Wade  v.  Haycovk  (18.55)  25 
Pa.  SS2;.Sup.daVer  v.  forpey  (1909)  41  Pa.  Super.  Cfc.  Rop.  312; 
Singers  v.  ZwilrovUvh  (1913)  55  Pa.  Su]ier.  Ct.  440;  He.iier  v. 
MoanH  (li>]n)  60  Pa.  Super.  Ct.  82;  McAdams  v.  ffmitk  (1917)  65 
Pa.  Super.  (Jt.  568;  l^orlimer  v.  Dirks  (1910)  57  Wasli.  403,  107 
Pac.  184;  .•^tnilh  v.  lliigt/incro  (1900)  52  App.  Div.  382,  65  N.  Y. 
Supp.  89,  affirmed  in  (1!)03)  173  N.  Y.  614,  66  X.  E.  1116. 

One  wlio  intentionaily  fails  to  observe  portions  of  the  biiildins 
speoificatiouii,  antl  repcatVilly  refuses  to  remedy  defects,  is  not  entitled 
to  the  beneiit  of  the  ilottrine  of  substantial  perfonuauoe.  Tiintpr  v. 
Henning  (1920)  49  App.  D.  C.  183,  262  Fed.  637. 

Instruptions  which  (MTniit  a  rei-overy  although  the  jury  should 
find  that  the  plaintiff  in  bad  faith  departed  from  the  contract  in  two 
particular  thinj:;s  not  trivial,  if  it  should  also  find  that  there  was  no 
bad  faitii  which  went  to  tlie  essence  of  the  building  itself,— which 
affected  it  finally  in  its  value,  and  was  not  of  such  a  suhstantiai 
charai'ter  as  to  defeat  any  right  of  action  whatsoever, — arc  erroneous. 
Lynch  v.  Culhanr  (1920)  837  Mass.  172,  129  N.  E.  717. 

To  justify  a  recovery  ti[>on  a  contract  as  substantially  performed, 
the  omissions  or  deviations  niiiiit  be  the  result  of  mistake  or  inad- 
vertence, and  not  intentional,  much  leas  fraudulent,  Ellioli  v. 
Caldwell  (1890)  43  ilinn.  3-57,  9  L.R.A.  52,  45  N.  W.  845. 

lliere  is  no  substantial  performance  wlien  no  attempt  is  made  to 
comply  with  the  express  requirements  of  the  specifications  and  no 
excuse  or  explanation  is  given  for  failure  to  do  so.  East  li  am  plan 
Litmher  d-  Coal  Co.  v.  Worlhinglon  (1906)  186  N.  Y.  407,  79  X.  E. 
323. 

Tn  nanriUf.  liridge  Co.  v.  Poinroy  (1850)  16  Pa.  151,  it  was  said  ' 
that  the  iinlutgcnce  as  to  suhijtautial  performance  was  not  to  be  so 
stretched  as  to  cover  fraud,  gross  negligence,  or  obstinate  or  wilful 
refusal  to  fnlfil  the  whole  agreement,  or  even  a  voluntary  and  cause- 
less ahandonmeut  of  it. 

The  mie  is  for  the  benefit  of  the  honest,  skilful,  and  prudent  con- 
tractor who  faithfully  endeavors  to  live  up  to  the  terms  of  his  agree- 
ment, but  through  mistake  or  inadvertence  fails  in  unimportant  par- 
ticulars; and  it  cannot  be  invoked  by  those  who  wilfully  and  in- 
tentionallv  violate  and  'breach  their  contract.  Morlimer  v.  Dirks 
(1910)  57  W'afh.  402,  107  Pac.  184, 

^John  n.  Carpenter  Co.  v.  Ellsworth  (1912)  161  App,  Div.  532, 
10  B.  R.  C. 
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oniis-ion  is  such  as  to  fali  within  the  catcgoTv  of  de  minimis,'"  or 
iLiilcfis  tlie  omissions,  though  intentional,  are  due  to  a  belief  that  per-  ■ 
foiniance  in  that  respect  is  not  required.** 

Ordinarily,  it  is  incunihent  upon  the  contractor  wlio  has  not  com- 
pletely performed  his  contract  to  show  that  the  omissions  or  changes 
are  slight,  and  not  substantial,  and  unintentional,  and  the  expense 
of  supplying  them,"  but  in  some  instances  the  burden  of  showing  the 

136  N.  Y.  Supp.  108;  Foeller  v.  Heinfz  (1008)  137  Wis.  169.  24 
]..R.A.(X.S.)  387,  118  N.  W.  543. 

"When  there  is  a  wilful  refufial  by  the  contractor  to  perform  his 
contract,  and  he  wholly  abandons  it,  and  after  due  notice  refuses  to 
have  an}-tbing  to  do  with  it,  his  right  to  recover  depends  ujwn  the 
j)erformance  of  his  contract  without  any  oiniKKion  so  substantial  in 
its  character  as  to  call  for  an  allowance  of  damages  if  he  had  Jicted 
in  good  faith.  Van  Glirf  v.  Van  Vecktrn  (1«!)2)  130  N.  Y.  571, 
39  X.  E.  1017.  The  court  said  that  while  slight  and  insignificant 
imperfections  or  deriotions  might  bo  overlooked,  on  the  principle  of 
de  minimis  non  nirat  lex,  tlie  contract  in  other  respects  miist  be  per- 
formed according  to  its  terms.  When  the  refusal  to  prooee<l  is  wil- 
ful, the  difference  between  substantial  and  literal  performance  is 
bounded  by  the  line  of  de  minimis. 

See  also,  in  this  connection,  Jarob  &  Youngs  v.  Kent  (1!)2I )  230 
y.  Y.  239,  —  A.Tj.R.  — .  129  N.  B.  889;  I.ijntk  v.  Cuih/ine  (1920) 
—  Mass.  — ,  129  \.  E.  717. 

"It  is  not  true  that  any  conscious  deviation  from  the  absolute 
terms  of  the  agreement  causes  a  failure  of  performance.  Smith,  v. 
Malthews  Comtr.  Co.  (1919)  179  Cal.  797, 179  Pac.  20B. 

An  intentional  omiasion  to  do  certain  things  called  for  by  the 
contract,  if  the  builder  believes  that  they  are  not  called  for  and  in- 
tends in  good  faith  to  do  all  that  he  has  agreed  to  do,  does  not  pre- 
vent the  application  of  the  doctrine.  Hnndii  v.  Hlisx  (1910)  204 
Alass.  513.  134  Am.  St.  Rep.  67:J,  90  N".  E.  864. 

In  .S'mi77i  v.  Clark  (1886)  5  N.  Y.  S.  R.  165,  it  was  held  that  tliefc 
may  be  a  substantial  performance  of  a  contract  to  buihl  a  school- 
house,  although  the  contractor  knowingly  used  hasswood  in.stead  of 
pine  for  the  ceiling,  if,  from  negotiations  with  the  trustee,  the  con- 
tractor understoo'd  and  in  good  faitfi  believed  that  the  tru.stee  had 
given  his  consent  to  the  change,  although  he  had  not  in  fact  'lone  so. 

Failure  on  the  part  of  a  contractor  for  the  erection  of  a  small 
school  building  to  install  ventilators  will  not  prevent  a  recovery  as 
for  substantial  perfi >rni an ce,  where  the  omission  was  due  to  the  fact 
that  one  of  the  trustees  who  had  priuclpal  charge  of  the  work  said 
that  ho  need  not  do  so.  ^mUh  v.  HmnfU  (1910)  140  App.  I)iv.  103, 
125  N.  Y.  Supp.  952,  s.  c.  on  subsequent  appeal  in  (1911)  144  App. 
Div.  847,  129  iN",  Y,  Snpp.  4(il.  which  is  affirmed  without  opinion 
in  (1912)  207  N.  Y.  644, 100  X.  E.  1134. 

".¥«rrw  V.  Ilolvsona  (1914)  26  Colo.  App.  251,  143  Pac.  826; 
AVfl6i7  V.  Broker  (1905)  104  App.  Div.  393,  93  X.  Y.  Supp.  856; 
John  B.  Carpenter  Co.  t.  EHeivorth  (lOH)  151  App.  Div.  532.  136 
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UQauBt  Decesaar;  tt>  remeily  the  defects  lAay  rest  upon  the*  owner." 

III.  What  oonstltutes  mtbttantlal  pcrformattce. 

a.  In  0  mitral. 

Just  what  the  term  "sut)8tai]tial  performance,"  or  "substantial 
Lomphaoce,"  as  applied  to  contracts,  connotes,  ia  admittedly  diSicult 
to  state."    No  very  great  advance  is  made  by  saying,  as  ia  said  in 

N.  Y.  Supp.  108;  McElraivy  £  U.  Co.  v.  St.  Joseph's  Home  (1»13) 
143  N.  Y.  Supp.  235 ;  Asbedos  Plastering  Co.  v.  A'orcro.w  Bros.  Co. 
(1D15)  153  N.  Y.  Supp.  681;  Oens  v.  Tuxcany  Realty  Co.  (1917) 
166  N.  Y.  Supp.  1076;  Christy  7.  Price  (IflOD)  223  Pa.  551,  n  Atl. 
895. 

*■  While  the  burden  of  proof  is  ordinarily  on  a  contractor  seeltinK 
to  recover  on  tlie  grouad  of  aubstantial  performance,  to  establish 
the  amount  necessary  to  compensate  the  defendant  for  failure  of  per- 
formance, such  burden  may  be  sjiifted  to  the  employer  if  it  be 
assumed  in  the  pleading  and  on  the  trial ;  and  such  is  the  case  whore 
the  employer  pleads  a  so-called  counterclaim  for  damages  which  is 
in  effect  nothing  more  than  a  statement  of  defects  complained  of  and 
the  particulars  in  which  the  contract  is  not  comjilied  with.  Morris 
V.  Ilokosona  (1914)  26  Colo.  App.  251,  143  Pae.  826. 

In  Leeds  v.  Little  (1890)  42  Minn.  414,  44  X.  \V.  309,  and  Walsh 
Canstr.  Co.  v.  Cleveland  (1920)  271  Fe<l.  701,  it  is  held  tliat,  if  in 
an  action  by  the  contractor  for  the  contract  price,  based  on  liis  sub- 
stantial performance,  the  other  party  wishes  to  claim  a  deduction  on 
account  of  defects  or  omissions,  the  burden  is  upon  him  to  allege 
and  prove  his  damages. 

"In  Steel  Storage  &  Elevator  Conslr.  Co.  t.  Sloch  (191!))  325 
N.  Y.  173,  121  N.  E.  786,  it  was  said  that  "sulx^tantifi]  performance 
is  a  term  of  law  which  conveys  little  if  any  meaning  to  the  lay 
mind,  and  ordinarily  sends  the  lawyer  to  his  digest  to  discover  the 
most  reasonable  illustration  of  its  judicial  rule." 

On  the  other  hand,  in  Nance  v.  Paiterxon  Bldg.  Co.  (1!)10)  140 
Ky.  564,  140  Am.  St  Rep.  398,  131  S.  W.  494,  it  is  said  that 
'"material  change"  and  "substantial  compliance"  where  the  matter 
is  not  so  marked  as  not  to  admit  of  dispnle,  is  best  left  to  the  jury 
without  further  definition  of  the  terms,  they  being  expressions  of 
such  common  use  that  to  undertake  to  further  define  them  is  more 
apt  to  confuse  than  aid  the  jury. 

In  Croarh  v.  Gulmaim  (1892)  134  X.  Y.  45,  30  Am.  St.  Rep.  608, 
31  y.  E.  271,  it  is  said  that  the  term  "substantial  performance,"  in 
its  practical  apjilication  to  building  contracts,  has,  perhaps  neces- 
sarily, become  somewhat  indefinite  otherwise  than  that  the  builder 
must  have,  in  good  faith,  intended  to  comply  with  the  contract,  and 
should  substantially  have  done  so  in  the  sense  that  the  defects  are 
not  pervasive,  do  not  constitute  a  deviation  from  the  general  plan 
contemplated  for  the  work,  and  are  not  so  essential  that  the  object 
10  O.  R.  O. 
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one  casp,"  that  "aiibstantial  performance  \s  perrormanoe  except  as 
to  iinaiihHtantial  omissionB." 

With  re^art]  to  the  meflBure  of  jwrmifsihle  flevifltiona  from  the 
terms  of  the  contract,  the  rule  is  that  the  employer  must  liave  re- 
teivcd  suhstuntially  what  he  bargained  for.**    It  is  not  enough  that 

of  the  parties  in  raakinf;  the  contract,  and  its  purposes,  coiitd  not, 
without  difficnity,  be  accoinplishe<l  by  remedying  them. 

'^Spence  v.  Ham  (1900)  163  N".  Y.  320,  51  L.R.A.  238,  57  N.  E. 
412. 

"  A  contractor  who  has  endeavored  in  good  faith  to  perform  his 
part  of  the  agreement  and  has  substantially  perfonncd,  there  being 
unimportant  defects  arising  from  accident  or  inadvertence  and  which 
do  not  defeat  or  materially  change  the  object  of  the  contract,  may 
recover  the  price  less  the  damages  caused  hv  the  defects.  Jones  & 
L.  Steel  Co.  v.  Abner-DohU  Co,  (1912)  162  (Jal.  497,  123  Pac.  290. 

The  omissions  and  deviations  must  not  substantially  affect  the 
usefulness  of  the  building  for  the  pur]>ofips  for  which  it  was  intended. 
Thomns  Haverly  Co.  v.  Jonex  (1.921)  185  Oal.  28.'J,  197  Pac.  105; 
Hvhhoh  V.  BoMnherg  (1916)  l«:i  Wis.  313,  1-56  X.  W.  94G. 

Deviations  from  the  contract  which  are  under  the  circumstances 
light,  trivial,  inconsequential,  and  incons^iderablc,  if  not  wilful,  will 
not  prevent  a  recovery  under  the  contract.  Vitill  v.  Dunla/i  (1912) 
Sr>  Conn.  ISO.  82  Ath  195.' 

'I'o  entitle  the  contractor  to  recover  there  must  be  an  honest  in- 
tention to  perform  the  contract  and  an  attempt  to  perform  it.  There 
miist  he  sirch  an  approximation  to  complete  performance  that  the 
owner  obluins  substantially  what  was  called  for  in  the  contract,  al- 
though it  may  not  be  the  same  in  every  particular,  and  although 
there  may  be  omissions  and  imperfections  on  accotmt  of  which  there 
should  be  a  deduction  from  the  contract  price.  It  ia  not  necessary 
that  the  work  should  l>e  complete  in  all  material  i-espects.  nor  that 
there  should  be  no  omissions  of  work  tiint  cannot  he  done  by  the 
owner  except  at  great  expense  or  with  great  risk  lo  the  building. 
'I'here  mnv  he  omissions  of  that  which  could  not  afterward  be  sup- 
])lied  exactly  as  called  for  by  the  contract  without  taking  down  the 
building  to  its  fonndation,  and  at  the  same  time  the  omission  may  not 
affect  the  value  of  the  building  for  use  or  otherwise  except  so 
slightly  as  to  be  hardly  ajxprcciabh',  Notwitlistiindiug  such  omissions, 
there  might  be  a  substantial  perfonnance  of  the  contract.  TfiDidi/  v. 
Wws  (19HI1  204  Jlass.  oi;i.  134  Am.  St.  Ilep.  H73,  90  \.  E.  Rfii. 

See  also,  to  the  same  elfect,  Lifiirh  v.  Cvlhiitie  (1922)  —  Mass. 
— .  135N.E.  119. 

The  defectw  must  not  he  so  essential  that  the  object  which  the 
parties  intended  to  ac-coniplisli.  to  have  a  specilicd  amount  of  work 
perrormed  in  a  particular  manner,  is  not  nccompli'^hed.  Phillip  v. 
il'ilUinl  (187.1)  62  \.  Y.  2o(5:  Enioli  v.  CahJiri-ll  (1890)  4;t  Hum. 
;ir.7.  9  L.li.A.  52,  4-5  N.  W.  845. 

The  departures  and  variations  niu.«t  not  he  wilful,  and  must  be 
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technical  and  nnaubstantial.  and  iii  animportant  and  immaterial 
particnlars.    Olacius  t.  Black  (18TG)  67  N.  Y.  563. 

There  is  not  a  substantial  performance  of  a  building  contract,  if 
the  defects  mii  througli  the  wliole  work,  or  are  so  essential  that  the 
object- of  the  parties  to  have  a  sufficient  amount  of  work  done  in  a 
particular  manner  was  not  accomphslied.  Woolreich  v.  Fettretch 
(1889)  51  Hun,  640,  21  N.  Y.  S.  K,  56,  4  N.  Y.  Supp.  326. 

Sulwtantial  performance 'of  a  buildijig  contract  is  not  made  out 
where  the  defects  pervadethe  whole  work,  are  very  substantial,  and 
not  merely  uhimporfant,  and  where  some,  if  not  many,  of  them  are 
wilful  and  intentional  departures  or  omissions  from  the  contract. 
Smiik  V.  RuggieTo  (1900)  52  App.  Div.  382,  65  N.  Y.  Supp.  89, 
affirmed  in  (1!)03)  173  N.  Y.  C14,  66  X.  E.  1116. 

If  the  defects  are  not  pervasive,  do  not  amount  to  a  deviation  from 
the  general  plan,  and  are  not  so  essential  that  ihn  may  not  be 
remedied  without  difficulty,  then  the  contract  will  be  held  sul>- 
stantially  performed.  Qreenherg  v,  Lvmh  (1911)  129  N.  Y.  Supp. 
182.  _ 

Failure  to  perform  all  the  terms  of  the  contract  in  full  must  bo 
slight  and  unintentional.  Asbestos  Plastering  Co.  v.  Notrross  Bros. 
Co.  (1915)  163  N.  Y.  Supp.  681. 

In  Kasbo  Conslr.  Co.  v.  Minfo  School  Disf.  (1921)  —  N.  D.  — , 
184  N.  W.  1029,  the  court  held  that  there  was  no  prior  in  an  in- 
struction that,  to  constitute  substantial  pctforniancc,  it  must  appear 
that  the  contractor  endeavored  in  good  faith  to  perform,  and  has 
done  so  e-^cept  as  to  unimportant  omissions  or  deviations  which  an 
the  result  of  mistake  or  inadvertence,  and  were  not  iutciitionnt,  and 
which  are  susceptible  of  remedy,  so  that  the  other  jwirty  will  get 
.lubstantially  the  building  he  eontracte<l  for. 

Whether  there  has  been  substantial  performance  depends  upon 
the  character  of  the  changes  or  alterations  complained  of;  that  is 
to  say,  whether  they  materially  affect  the  completed  structui'e  and 
were,  in  good  faith,  honestly  intended  to  fulfil  the  contract.  Prestn/ 
v,  McComack  (1918)  2.15  Pa.  443,  84  Atl.  427. 

In  Foulgcr  v.  McOralh  (1908)  34  Utah,  86,  95  Pac.  1004,  the 
court  said  that  a  substantial  compliance,  if  made  in  good  faith  and 
80  as  to  make  the  thing  contracted  for  useful  and  beneficial  to  the 
owner  for  the  purposes  for  which  it  was  intended,  and  in  com- 
pliance with  the  true  intent  and  spirit  of  the  contract,  in  most  in- 
stances, was  a  sufficient  compliance  to  permit  a  recovery  upon  the 
contract,  with  the  right  of  the  owner  to  recoup  any  damages  he 
might  have  sustained  by  reason  of  the  contractor's  failure  literally 
to  comply  with  the  terms  of  the  contract. 

In  order  to  bring  the  case  within  the  rule,  the  structure  as  com- 
pleted must  be  the  result  of  good-faith  efforts  strictly  to  perform, 
and  must  satisfy  with  exactness  all  essentials  to  the  accomplishment 
of  the  proprietor's  purpose.  FoeUer  v.  TTeinlz  (1908)  137  Wis.  169, 
34  L.R.A.(N".S.)  327,  118  l>r.  W.  543. 

Incompleteness  consistent  'with  substantial  performance  can  be 
remedied,  structurally,  practicably,  and  reasonably,  that  is,  without 
10  B.  R.  C.  47 
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he  has  received  its  equivalent  in  value ;"  anii  the  omissions  miwt 
ordinarily"  be  such  as  are  capable  of  remedy  and  for  which  the 
owner  may  be  compensated  by  a  (leductioii  from  the  contract  price 
of  the  expense  of  doing  the  work.** 

an  expenditure  of  an  unreaeonable  amount  of  money,  when  the 
clement  of  inuompletenesH  can  be  obviated  without  destruction  of  any 
material  part  of  the  building  erected  in  atcordance  with  the  contract. 
Ibid. 

The  teat  of  substantial  perforniance  is  not  inconsistent  with  im- 
perfections in  matters  of  detail  not  defeating  the  object  of  the  pro- 
prietor by  going  to  the  root  of  the  matter,  yet  requiring  a  consid- 
erable outlay  to  alTord  him,  for  a  given  amount  of  money,  in  sub- 
stance the  thing  agreed  upon.    Ibid. 

"The  fact  that  the  struclure  as  completed  is  of  as  great  or  even 
iif  greater  market  value  than  tlie  one  called  for  is  not  confrolhng. 
Ibid. 

That  materials  sukstituted  for  those  specified  in  the  contract  are 
just  as  good,  or  are  such  as  it  is  usual  and  customary  to  use  in  good 
and  workmanlike  jobs  of  similar 'kind,  does  not  render  their  use  a 
stibfitantiar performance  of  the  contract.  Cciiiion  v.  Ilnnf  (1902) 
116  fla.  i.Vi,  42  S.  E.  ?:M;  Maner  v.  Clark-Sietvarl  Co.  (1921)  — 
tJa.  App.— ,  109S.  K.  17«. 

In  Fiiulile  V.  Dni-is  (1878)  4S  Iowa,  4ri2.  it  was  held  that  the  fact 
that  a  deviation  from  the  plans  and  specifications  docs  not  affect 
either  the  strength,  value,  or  convenience  of  the  building,  does  not 
render  such  deviatinii  unimportnnt.  The  court  said  that  one  who 
i^ntraets  to  have  a  building  erected  according  to  certain  plana  and 
spwifications  should  not  be  compelled  to  accept  any  kind  of  a  build- 
ing which,  in  the  judgment  of  others,  is  equal  in  strength,  value, 
and  convenience.  It  might  lie  of  great  importance  to  him  to  have 
a  building  to  suit  Ids  idea  of  convenience. 

"Compare  Handy  v.  Bliss  (1910)  204  Mass.  513,  134  Am.  St. 
Rep.  G73,  90  X.  E.  8G4,  set  out  in  footnote  26,  supra. 

"The  doctrine  of  "substantial  performnnce"  permits  any  such 
onnssions  or  deviations  from  the  contract  as  are  inadvertent  or  un- 
intentional, are  not  due  to  bad  faith,  do  not  impair  the  structure  as 
a  whole,  are  remediable  without  doing  material  damage  to  other 
parts  of  the  building  in  tearing  down  and  reconstructing,  and  may 
without  injustice  be  compensated  for  by  deductions  from  the  con- 
tract price.  Milckell  v.  Caplinger  (Iftll)  97  Ark.  878,  133  S.  W. 
1032;,y?osetum  v.  ■l/cPamW  (1921)  147  Ark.  203,  227  S.  W.  397; 
Flmtmvyer  V.  Uot/t  (1919)  —  Iowa,  — ,  174  N.  W.  243;  Vippy  V. 
^'insJow  (1912)  63  Or.  219,  125  Pac.  298. 

If  the  omission  or  imperfection  is  so  slight  that  it-  cannot  be  re- 
garded as  an  integral  or  substantive  part  of  the  original  contract, 
and  the  other  party  can  be  compensated  therefor  by  recoupment  for 
damages,  the  contractor  does  not  lose  his  right  of  action.  Harlan  T, 
Stuffleheem  (1891)  87  Cal.  508.  25  Pac.  686. 

If  there  has  been  a  substantial  performance  of  the  contract  by 
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the  contrnctor  in  good  faith,  where  the  failure  to  ma)re  full  per- 
formauce  can  be  compenBated  in  damages,  to  be  deducted  from  the 
price  or  allowed  as  a  counterclaim,  and  the  omissions  and  deviations 
were  not  wilful  or  fraudulent  and  do  not  substantially  affect  the 
usefulness  of  the  building  for  the  pur{)oses  for  which  it  was  intended, 
a  contractor  may,  in  an  action  upon  tlie  contract,  recover  tlie  amount 
unpaid  of  his  contract  price,  less  the  amount  allowed  as  dKuiagcs  for 
the  failure  in  strict  performance.  Thomas  Uaverty  Co.  v.  Joins 
(1931)  185  Cal.  S85,  197  Pac.  105. 

Deviations  and  omissions  not  due  to  bad  faith,  whi<"h  do  not  im- 
pair the  structure  as  a  whole,  which  can  be  conveniently  remedied, 
and  which  may  be  paid  for  by  deiluction  from  the  contract  price, 
do  not  justify  a  claim  of  noncompliance  with  the  contract.  Stetearl 
V.  Breckenridge  (1917)  69  Colo.  108,  169  Pac.  543. 

A  building  contract  is  substantially  performed  where  the  alleged 
defects  complained  of  do  not  affect  the  usefulness  of  the  house,  aud 
are  such  that  compensation  mav  be  made  by  an  allowance  to  the 
owner.    Lmtlfian  t.  Carsoit  (191'?)  63  Colo.  473,  1C8  Pac.  6.j6. 

Substantial  performance  permitting  a  recovery  on  a  contract 
means  an  attempt  in  good  faith  strictly  and  fully  to  perform,  and 
is  not  satisfied  unless  there  have  been  only  slight  or  inadvertent 
omiBsiona  or  departures  which  have  not  affected  the  value  of  the 
stnicture,  and  which  are  capable  of  remedy,  and  for  which  the  em- 
ployer may  be  componsated  by  a  reduction  of  the  contract  price. 
Morris  v.  Iloh-osoiia  (i!)ll)  26  Colo.  App.  251,  143  Pac.  826. 

In  riiicenties  Bridge  Co.  v.  Wnlher  (1918)  181  Ky.  651,  305  R. 
W.  778,  it  is  said:  "A  substantial  compliance  with  the  contract  for 
the  erection  of  a  building  or  structure  is  a  term  which  is  not  easily 
defined  as  applied  to  all  buildings  and  to  all  contracts.  Where 
tilings  are  omitted  by  the  builder  which  cannot  be  snjiplied  by  the 
owner,  except  at  great  coat  or  risk  to  the  stnicture,  or  where  the 
deviations  from  the  plans  and  specifications  are  so  substantial  that 
an  allowance  out  of  the  contract  price  will  not  provide  the  owner 
with  what  he  contraeteil  for,  or  where  the  contract  provides  specifi- 
cally for  certain  materials,  and  others  are  substituted,  it  has  been 
held  that  there  has  not  been  a  substantial  compliance." 

The  doctrine  of  substantial  performance  does  not  apply  when  the 
variations  from  the  terms  of  the  contract  are  so  substantial  that 
an  allowance  out  of  the  contract  price  for  damage  for  deviations 
would  not  give  the  owner  substantially  what  he  contracted  for. 
Hogliind  v.  Roriedahl  (1907)  101  Minn.  35!>,  112  \.  W.  408. 

To  justify  a  recovery  upon  a  contract  Bubstantially  performed,  the 
omissions  or  deviations  must  have  been  slight  or  susceptible  of  rem- 
edy, so  that  an  allowance  out  of  the  contract  price  would  give  the 
other  party  substantially  what  he  contracted  for.  EUioft  v.  Cald- 
well (1890)  43  Minn.  357,  9  L.R.A.  62,  45  N.  W.  845;  Anderson  v. 
Fringle  (1900)  79  Minn.  433,  83  X.  AV.  682 ;  Snider  v.  Peters  Homo 
Bldg.  Co.  (1918)  139  Minn.,41-%  167  N".  W.  108. 

Unimportant  defects  arising  through  accident,  not  being  such  as 
to  defeat  or  change  the  design  embodied  iu  the  contract,  will  not 
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Damage  done  to  the  building  by  the  rontracter'B  employeee  has 
no  bearing  on  the  question  of  substantial  performance.*** 

b.  In  particular  tnnlancea,  '• 

The  question  of  substantial  performance  is  one  to  be  determined 
in  each  case  with  reference  to  the  existing  facts  and  circiiinatnnces,** 
and  no  generalization  upon  the  cases  may,  therefore,  Iw  made.  The 
decisions  are  arranged  so  far  as  practicable  in  the  suhjiiine.l  foot- 
note,** under  licadiiigs  indicative  of  the  character  of  the  work  or 
the  nature  of  tiie  duficiencies  therein. 

preclude  a  reeoverv.     itlickell  v.  flpurrier  Lumber  Co.   (1012)  31 
Okla.  834,  124  Pac.  10. 

"^Thomas  Uaverly  Go.  v.  Jones  (11(21)  185  Cal.  V85,  197  Fac. 
105. 

'^Conncll  V.  fliggins  (1915)  170  Cal.  541,  150  Pae.  769;  CoUiits 
T.  Itamish  (1920)  182  Cal.  360, 1S8  Pac.  550;  Thomas  Ilaverty  Co. 
V.  Jones  (1SI31)  185  Cal.  285,  197  Pac.  105;  Joseph  Hasio  .Voim- 
Keemn  Co.  v.  Fa4:ific  ."Stales  Corp.  (1920)  —  Cal.  App.  — ,  V.fi  Pae. 
138. 
II  BTldK««. 

In  T'lHWrtfiw  Bridge  Co.  \.  Waller  (1018)  181  Ky.  Cr.I,  2()r.  S. 
W.  778,  it  was  said  to  be  too  apparent  for  argiunont  that  a  Idifigo 
was  not  erected  in  substantial  compliance  with  the  contract  where 
the  contract  [irovideil  for  steel  legs  as  supiwrts  for  the  bridge,  to 
come  down  to  and  rest  ujion  concrete  ba.ws  ;{  feet  square  and  2  feet 
in  thickness,  and  the  steel  legs  provided  were  too  short  by  as  nuuli 
as  11  feet,  and  the  concrete  bases  were  28  inches  square  and  the 
shortness  of  tlic  legs  supplied  hy  extending  the  ba!>es  up  to  meet  them, 
and  the  walkway  in  many  places  lacked  from  1  to  5  or  6  inches  of 
being  the  required  4  feet  in  width,  and  steel  rods  were  used  in  place 
of  angle  iron  required  by  the  contract,  the  banisters  wore  aj  feet  in 
height  instead  of  being  5  feet,  and  the  bridge  iiisteml  of  Iwing 
straight  was  very  crooked,  and  instead  of  being  level  was  f^J  feet 
Iiigher  at  one  end  than  the  other. 

In  Danville  Bridge  Co.  v.  I'omroij  (1850)  15  Pa.  151,  failure  to 
provide  a  bridge  with  cast-iron  jwdeatals  to  protect  the  girdiTs  from 
injury  by  wagon  wheels,  and  tin  coverings  at  the  junction  of  tiie 
posts  and  truss  braces,  and  failure  to  fas^ten  the  floor  with  wooden 
pins,  were  held  to  be  omissions  of  such  trifling  import  as  to  Ih-  tlie 
subjects  of  compensation  in  damages.  Tlie  court  said  that  thev  diil 
not  enter, vitally  into  the  Btrncture.  The  bridge  might  be,  and  had 
been,  profitably"  used  without  them,  and,  at  all  events,  the  applica- 
tion of  a  very  small  snm  of  money  would  supply  them  with  as  mucli 
effect  as  though  they  had  been  placed  there  by  the  contractors. 

Tn  Kelly  v.  Bradford  (1860)  33  Vt.  35,  the  deficiencies  of  a 
bridge  consisted  in  the  interlocking  of  the  long  timbers  or  chords, 
wliich  did  not  appear  to  have  been  put  together  with  sufficient 
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strength  and  thoroughness  of  workmanship  to  boar  the  ctraiB  that 
was  to  come  upon  them.  This  defect  was  one  which  would  not  at 
first  have  been  u]»pflreDt,  but  which,  after  th«  bridge  Jiad  bean  used 
and  subjected  to  a  severe  test  by  the  drawing  of  heavy  loaiis  of  stono 
OTer  it,  began  to  appear.  In  tlie  outset  a  slight  additional  expense 
would  probably  liave  remedied  the  insufTiciency.  hut  after  the  areh 
had  been  used  for  some  six  montlis  and  become  depressed  to  a 
level,  the  e.xpeuse  of  restoring  it  and  making  it  as  safe  and  duralile 
IIS  the  contract  required  was  mucli  more,  'i'lie  court  said  that  tbo 
failure  waa  due  to  the  mismanagement  and  misfortune  of  the  build- 
ers, and  should  not  subject  them  to  a  total  loss  of  their  labor.  Ko 
severe  a  rule  would  hardly  be  eonsiHtent  with  a  reaaoiiable  reganl 
for  the  infirmity  of  human  nature,  and  for  that  liidiility  to  mistake 
and  failure  which  attend  upon  the  best  efforts  of  wise  and  skilful 
men. 
CetUr. 

In  MncKnight  FUnOc  Slone  Co.  Y.'Nm  Yorl-  (1808)  31  App. 
Div.  233.  52  N.  Y.  Supp.  7t7,  it  was  held  that  fiiihire  to  make  a 
water-tight  cellar,  as  required  by  the  contract,  is  a  defect  which  per- 
vades the  whole  contract,  so  as  to  preclude  a  recovery  on  the  theory 
of  substantial  performance,  and  the  substitution  of  an  ejector  to 
drain  the  cellar  does  not  make  it  water-tight,  aa  that  term  is  used 
in  the  contract.  The  judgment  was  reversed,  however,  in  (1899) 
160  X.  Y.  72,  54  >.".  E.  fi61,  on  the  ground  that  if  the  defect  was 
in  the  plan,  and  not  in  the  materials  and  workmanship,  the  con- 
tractor could  recover. 
Oeaapools. 

A  contract  to  build  foundations  of  three  housc-i,  providing  that 
the  bottom  stone  should  be  laid  according  to  the  usual  building  reg- 
ulations, that  the  cesspools  should  be  6  feet  square  and  8  feet  deep, 
and  that  they  should  be  cemented  throughout  and  covered  with  a 
brick  arch,  is  not  substantially  performed  where  the  bottom  stone 
was  not  laid  in  accordance  with  the  usual  building  regulations,  was 
not  of  the  size  called  for,  cr  laid  as  ]>rovided  by  law;  the  cesspools 
were  not  constructed  as  require*!  by  the  contract,  in  consequence  of 
_  which  the  owner  received  a  notification  from  the  building  depart- 
ment that  the  cesspools  were  not  water-tight,  as  required  by  law, 
and  he  was  required  to  spend  $30  in  cementing  the  bottoms  thereof, 
and  an  additional  outlay  of  $90  would  be  required  to  make  them 
comply  with  the  building  regulations.  Cahill  y.  Heuser  (1896)  3 
App.  Div.  292,  37  N.  Y.  Supp.  736. 
C«tbMwda,  oloaatc,  «t«.,  ttHlaRloM  of> 

Omission  to  place  in  the  kitchen  cupboards  called  for  by  the  con- 
tract will  not  prevent  a  contract  to  build  a  house  from  twing  coneid- 
cred  as  substantially  performed.  Gihemon  v.  Fink  (191-5)  28  Cal. 
App.  25,  151  Pac.  371. 

For  another  instance  in  which  a  defect  complained  of  waa  a  fail- 
ure to  put  in  a  cupboard,  see  Bischard  v.  Miller  (1920)  183  CaL  351, 
188  Pac.  50,  under  heading  "Miscellaneous." 
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FlMM. 

Where  the  contract  was  to  put  in  parquet  floorings  throughout  the 
house,  tlie  work  to  be  "first-claaa,"  whidi  required  the  blocks  to  be  so 
laid  ae  to  leave  no  spa<?e  between  them,  with  materials  so  seasoned 
and  prepared  aa  not  to  shrink,  and  the  evidence  showed  that  the 
biocka  coDtinued  to  shrink  and  leave  open  spaces  between  them, 
although  the  floor  was  repaired  several  times,  and  it  appeared  that 
the  blocks  had  been  brought  to  the  house  on  open  wagons,  and  had 
been  exposed  to  the  rain,  it  was  held  that  a  substantial  perform- 
ance was  not  shown.  Baugkton  v.  Smith  (189i)  142  N.  Y.  674,  37 
\.  E.  470,  reversing  (1893)  61  N.  Y.  S.  E.  31«,  22  N.  Y.  Supp. 
148. 

A  contract  to  lay  floors  which  will  be  hard  and  serviceable  is  not 
complied  with  by  laying  floors  which  as  laid  became  soft  and  dis- 
colored and  retained  the  marks  of  shoe  prints,  Asbestolith  Mfg.  Co. 
V.  KerUy  (1911)  129  N.  Y.  Supp.  512. 

See  also  Joseph  Muslo  Sons-Keetmn  Co.  v.  Pacific  States  Corp. 
(1!)20)  —  Cal.  App.  — ,  192  Pac.  138,  under  heading  '"Tile  and 
nmrl)le  work;"  and  Rush  vi  Wagner  (1890)  34  N.  Y.  S.  H.  798,  12 
N,  Y,  Supp,  2,  set  forth  in  footnote  37,  post. 

For  another  instance  in  wliicli  the  mode  of  constructing  the  floor 
was  one  of  the  defects  complained  of,  see  Smith  v.  Scott's  llidge 
School  Diet.  (1850)  20  Conn.  312,  under  heading  "Miscellaneous." 
Fonndstloni. 

See  infra,  under  heading  "Walls  and  foundations." 
H«atii>c  app«r*tiu. 

The  failure  to  supply  a  furnace  which  meets  a  guaranty  that  the 
house  will  be  adequately  heated,  and  the  installation  of  one  which 
lets  gases  throngli  the  house,  are  not  such  light  or  unimportant  omis- 
sions or  defects,  cau.aed  by  iiiadverti'uce,  as  to  permit  a  recovery  as 
for  substantial  performance.    AiJHns  v.  Lee  (1907)  138  III.  A^p.  8. 

A  contract  to  install  a  heating  plant  may  be  considered  as  sub- 
stantially performed  notwithstanding  the  fact  that  the  radiation  in 
one  room  is  a  few  feet  loss  than  was  called  for  by  the  specification. 
niiihhj  w.  McDoiiahl  (1007)  149  111.  App.  Ill  (modified  on  other 
grounds  in  (1910)  244  111.  494,  91  N.  E.  651). 

.-\  contract  to  install  a  boiler  capable  of  supplying  a  certain  num- 
ber of  ft'ct  of  radiating  surface,  and  insurable,  is  not  ^Substantially 
complied  with  wliere  the  boiler  furnished  fell  short  approximately 
one  third  in  heating  cfl|)acity,  and  was  not  insurable.  McElraeni/  d: 
]!.  Co.  V.  St.  Joseph's  Home  (1913)  143  N.  Y.  Supp.  236. 

Where  it  appears  that  it  would  require  the  addition  of  300  feet 
of  radiation  to  make  a  heating  plant  comply  with  the  contract,  it  is 
error  to  find  that  there  has  been  substantial  performance  of  the 
contract.  Symms-Powers  Co.  v.  Kennedy  (1914)  33  S.  D.  3S5,  146 
N.  W.  570. 

For  another  instance  in  whieh  failure  to  install  an  adequate  heat- 
ing plant  was  a  defei't  complained  of,  see  Mown  v.  Griffith  (1917) 
381  ID.  246,  118  N.  E.  18,  under  heading  "Jtiscellaneous." 
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For  ao  ioBtance  of  aubstantial  performance  of  a  contract  to  con- 
struct a  steam-heating  plant,  see  Thomas  Haverty  Co.  v.  Jonen 
{1921}  185  Cal.  285, 197  P«c.  105,  uudcr  heading  "Pipes  and  plumb- 
ing." 

See  also  liurgi  v.  Rudgers  (1906)  20  S.  D.  646,  108  N.  W.  253; 
Hanketi  v.  Annidel  Bealty  Co.  (1906)  98  Minn.  219,  108  N.  W. 
842;  Otis  Elevator  Co.  V-  Dusenbvr;,  (1905)  47  Misc.  450,  95  N.  Y. 
Supp,  9T>^,  set  out  in  footnote  33,  pusl. 

In  Gvslaveson  v.  McO(^  (1884)  13  Daly  (N.  Y.)  433,  a  verdict  on 
conflicting  testimony,  that  a  bnilding  contract  was  subetantialiy  per- 
formed, was  held  to  entitle  the  contractor  to  his  pay,  although  there 
were  undisputed  departures  from  the  tetter  of  the  specifications.  In 
this  case  the  owner  proved  that,  in  the  foundation  wall,  the  through 
atones  of  heading  conrsea  were  laid  every  3  feet  instead  of  3  feet; 
tliat  there  was  no  sill  provided  for  the  rear  cellar  window,  although 
plaintiff  was  to  furnish  sills  and  lintels  for  all  windows;  that  there 
was  but  one  row  of  cross  bridging  in  each  tier  of  beams  instead  of 
two  rows;  that  there  were  no  anchors  provide<l  for  the  first  row, 
although  these  were  required  for  the  outside  walls  of  each  tier  of 
lioams;  that  one  of  the  fines  was  loft  rough  or  obfitructed  when  all 
was  to  be  well  parged  and  clear ;  and  that  certain  of  the  brick  in  the 
heading  courses  was  broken  or  lialf  brick,  wlicn  perfect  brick  was 
required  for  all  the  heading  courses;  and  that  a  great  number  of 
the  brick  used  in  the  walls  were  broken  or  half  bricks  when  the  con- 
tract called  for  brick  with  no  defects. 

Where  the  builder  intentionally  failed  to  trowel-strike  the  brick- 
work on  one  side  of  tbe  building,  as  required,  and  left  numerous 
holes  in  the  wall,  and  used  bri('kl>ats  of  all  sizes  in  the  construction 
thereof,  so  as  to  deviate  from  the  specifications,  and  laid  them  in 
.  uneven  lines,  and  where  he  neglected  to  finish  the  front  walls  of  the 
building  in  what  is  known  as  a  "beaded  finish,"  and  used  inferior 
materials  in  other  portions  of  the  building,  so  that  noncompliance 
with  the  specifications  was  general  and  compliance  a  rare  exception, 
it  waa  held  that  the  contract  had  not  been  substantlallv  performed-. 
liraseth  V.  Stale  Hank  (1904)  13  K.  D.  486,  98  N.  W.  79. 
HateHals,  •a1>stltiitlaa  of. 

A  contract  is  not  substantially  performed  by  substituting  for  that 
which  is  e.tpressly  required,  materials,  methods,  or  workmanship 
whicli,  in  the  opinion  of  the  contractor  and  his  experts,  are  just 
as  good,  unless  the  substitution  relates  to  a  matter  of  minor  im- 
jMirtance,  is  made  in  good  faith  and  for  suflteient  reasons,  and  there 
is  an  adwjliatc  allowance  for  the  difference.  Easihaniplon  Lumber 
tf  Coal  Co.  V.  Worlhinylon  (1906)  186  X.  Y.  407,  79  N.  E.  323. 
The  court  said  tliat  the  owner  had  a  right  to  what  the  contractor 
agreed  to  give  him,  and  unless  he  had  it,  or,  when  failure  was  neither 
wilful  nor  siibstautiat,  was  fully  compensated  for  the  omission,  tliore 
waa  no  substantial  performance,  and  llicre  could  be  no  recovery.  It 
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was  not  sufficient  for  the  contractoT  to  build  "a  honse,"  but  he  nraet 
build  "the  hoiiae"  contracted  for,  aijd  subetantialiy  comply  with  the 
i^jicciiicatioiis  as  to  the  method  of  construction,  materials,  and  work- 
manship, before  he  was  entitled  to  payiiieut.  To  the  same  effect  iu 
Easihampton  Lumber  £  Goal  Co.  v.  WorUiinglon  (1906)  186  N.  Y. 
r.Sl,  73  N.  E.  325. 

Where  a  contract  provides  thafa  job  shall  be  done  by  the  use  of 
■  sjMK'ified  malorials,  the  owner  for  whom  the  work  is  to  be  done,  and 
for  whom  the  material  is  to  be  used,  is  entitled  to  stand  upon  the 
express  terms  of  the  agreement,  and  the  fact  that  other  and  different 
materials,  which  were  to  some  extent  substituted,  may  be  shown  to 
have  been  just  as  good  as  tliose  specified  by  the  contract,  or  that  it 
was  usual  and  customary  tliue  to  make  use  of  such  other  materials  in 
good  and  workmanlike  jobs  of  similar  kind,  will  not  be  suf^cicnt 
to  sliow  a  substantial  compliance  with  the  terms  of  the  contract; 
but,  upon  proof  of  such  a  variation  therefrom,  the  owner  will  be 
entitled  to  damages,  llaner  v,  Clark-Slewart  Co.  (1921)  —  Ga. 
App.  — ,  109  S.  E.  178;  Cannon  v.  Hmt  (1902)  116  Ga.  458,  48  S. 
K.  734. 

A  contract  which  called  for  "Xo,  1  rustic  and  the  Iwst  quality  of 
joist  and  studding"  was  held  not  substantially  performed  where  tlie 
<'ontractor  usetl  second  quality  of  joist  and  studding,  and  No.  2  rus- 
tic, and  the  fact  that  the  work  done  was  a  fair,  average  job  was 
declared  immaterial.  Goldtiti,  Gale  Lumber  Co.  v.  ISahrbacher 
(1894)  106  f'al.  114,  38  Pac.  635. 

The  use  of  a  kind  of  lockf!  other  than  that  re<jU!red  to  he  used  in 
<loors,  and  the  substitution  of  Oregon  iir  for  Mexican  pine  in  porch 
columns,  which  did  not  affect  their  appearance,  is  not  such  a  depar- 
ture from  the  terms  of  the  contract  to  build  a  house  as  to  prevent 
its  being  considered  as  substantially  performed.  Stetvart  v.  Breck- 
fnridge  (1917)  69  Colo.  108, 169  Pac.  543. 

Wliere  the  evidence  showed  that,  by  mistake,  slightly  wider  clap- 
iKtardg  were  used  in  the  gables  of  a.  house  than  were  stipulated  for, 
and  that  some  of  the  boards  used  in  the  floors  wore  wider  than  those 
I'alled  for,  and  that  the  usefulnes,')  and  value  of  the  house  were  not 
impaired  thereby,  and  that  the  diifereuce  in  the  cost  of  using  them 
instead  of  those  called  for  in  the  contraat  was  less  than  $50,  it  was 
held  tliat  the  trial  court  prop<u-lv  found  that  the  contract  had  been 
fiuljstautially  performed.  Healy\.  Fallon  (1897)  69  Conn.  328,  ^1 
.\tl.  495. 

Where  it  n'aa  expressly  stipulated  in  the  contract  that  the  con- 
trai:tor  was  to  use  only  "JJ-inch  beaded  yellow  pine  first  standard  ceil- 
ing", and  first  and  second  grade  "loug-ieaf  yellow  pine  flooring,  not 
over  3i  inches  wide,"  and  he  actually  furnished  a  much  less  expen- 
sive and  altogether  different  kind  of  pine  ceiling  and  flooring,  it 
WHS  held  not  to  he  a  substantial  compliance  with  the  contract  al- 
ili.m^li  the  lumber  furnished  by  him  was  as  good  and  durable  (or 
;biLt  specific  work,  since  it  was  the  undoubted  right  of  the  owner  of 
<bi-  liiiilding  to  recover  damages  for  failure  to  furnish  the  kind  of 
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material  specified,  even  though  that  nsed  was  in  every  respect  equally 
as  good.    Cannon  v.  Hunt  (1902)  116  Ga.  452,  48  S.  E.  734. 

If  a  builder  is  bound  by  his  contract  to  use  hard  brieve  in  the  con- 
fttruction  of  the  walls  of  a  building,  and  uses  any  considerable  num- 
ber of  soft  brick,  tliis  is  not  a  substantial  compliance  with  the  con- 
tract, BO  as  to  entitle  him  to  recovery  notwithstanding  slight,  unim- 
portant deviations,  omissions,  or  defects.  Robertson  v.  King  (1881) 
->f>  Iowa,  725,  8  N.  W.  665. 

The  contractor  cannot  recover  on  the  theory  of  substantial  per- 
formance where  it  appears  that  some  of  the  articles  supplied,  sueli 
an  a  range,  boiler,  doors,  and  windows,  were  secondhand.  Conradr, 
V.  Loeu-er's  Gambrius  Brewery  Co.  (1907)  107  N.  Y.  Supp.  94. 

The  jury  are  warranted  in  finding  that  a  building  contract  is  sub- 
stantially performed  although  it  appears  that  spruce  instead  of  yel- 
low pine  horses  were  used  to  support  the  stairs,  tiiat  the  rail  was  fas- 
tened to  the  uenel  posts  with  nails  instead  of  bolts,  as  required  bv 
the  contract,  and  that  flooring  |  inches  in  thickness  was  used  on 
the  landing;  in  the  stairways  instead  of  material  1|  inches  thick, 
where  there  was  evidence -that  the  spruce  was  used  on  account  of 
Iwing  a  better  material  for  the  purpose  intended,  and  that  the  de- 
fendant was  in  no  way  prejudiced  by  the  change,  that  the  rail  was 
nailed  rather  than  bolt^  because  it  was  impracticable  to  use  bolts 
on  account  of  the  way  in  which  the  rail  met  the  newel  posts,  and  the 
thinner  flooring  on  the  stair  platform  was  used  to  make  it  cor- 
respond with  the  flooring  in  the  rest  of  tlie  house,  and  the  only  differ- 
once  in  coat  wat=  $1.50.    Snedakfr  v.  Torpey  (1i>09)  41  Pa.  Sujwr. 

in  Tbomn.''  Haverty  Co.  v.  Jones  (inx)  185  Cal.  285,  197  Pac. 
105,  it  was  held  that  the  failure  of  the  contractor  to  use  the  materials 
specified  in  tlie  construction  of  the  plumbing,  heating,  and  ventilat- 
ing systems  in  a  building,  the  contract  price  being  $27,332,  did  not 
preclude  a  finding  that  the  contract  tia<l  hcen  substantially  performed, 
where  it  appeare<l  that  the  difference  between  the  actual  cost  of  the 
articles  substituted  and  the  actual  coat  of  those  specified  was  $59.01,  . 
and  the  evidence  showed  that  the  contractor  in  many  things  substi- 
tuted better  and  costlier  material  in  place  of  the  material  specified, 
and  that  this  additional  cost  was  greater  than  the  reduction  in  cost 
hy  the  substitution  of  less  expensive  material,  and  that  the^e  depar- 
tures from  the  specifications  were  due  to  the  fact  that  it  was,  in  some 
instances,  difficult  or  impossible  to  obtain  materials  of  the  exact 
character  specified,  so  that  the  contractor  used  such  materials  as 
could  be  had. 

For  other  cases  of  failure  to  use  the  materials  called  for,  see  G««- 
taveson  T.  McOay  (1884)  12  Daly,  423;  Brasetk  v.  Stale  Bank 
(1904)  12  \.  D.  486,  98  N.  W.  79,  under  heading  "Masonwork;" 
Cornish,  0.  £  (I.  Co.  v.  An/rim  Co-op.  Dairy  Asso.  (1901 )  82  Minn. 
215,  84  N.  W.  724,  under  heading  "Ronf;"  Ritrhnrd  v.  MUUr 
(1920)  182  Cal.  351, 188  Pac.  50;  Smilh  y.  Scoff  s  Ri/iye  School  Disl. 
(1850)  20  Conn.  313;  Anderson  v.  Petereit  (1895)  86  Hun,  600,  33 
N.  Y.  Supp.  741;  Anderson  t  Todi  (1898)  8  N.  D.  158,  77  N.  W. 
at  B.  R.  r. 
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■y-iO,  uncter  heading  "Miscellaneous;"  Smith  v.  Chrl-  (1886)  5  N. 
y.  S.  R.  165,  set  forth  in  footnote  37,  infra. 
Painting  and  papering. 

A  finding  lliat  a  contract  for  painting,  graining,  and  varnishing 
lioiix's  has  hecD  substantially  performed  is  consistent  with  a  finding 
that  "siome  places  in  the  houses  were  not  properly  grained  and 
finished-"    Harlan  v.  mvfpeheem  (1891)  87  Ca!.  508,  if-  Pac.  680. 

The  painting  and  the  papering  of  walls  are  not  such  defects  as 
slujiild  Ijc  classed  as  substantial,  Brainard  v.  TenEyck  (1916)  lOtf 
Mi,H-,  21},  168  N.  Y.  Supp.  IIG. 

See  also  Clark  v.  Collier  (18M)  ]00  Cal.  256,  34  Pac.  677,  and 
Coen  V.  liirchard  (1904)  124  iowa,  ;194,  100  N.  W,  48,  under  head- 
ing ■■Miscellaneous;"  Harlan  v.  .Stufflebeem  (1891)  87  Cal.  508,  25 
Pac.  (iSG;  Manlkey  v.  Stock  (1907)  133  Wis.  107,  113  N.  W.  443, 
.-ict  out  in  footnote  33,  infra. 
Flp«s  and  plmnbing. 

A  contract  for  the  installation  of  a  water  supply  calling  for  "e>tra 
heavy"  pipe,  "of  full  weight  and  thickneea  suited  for  working  pres- 
sure of  250  per  scjuare  inch,"  is  not  substantially  complied  with  by 
the  iuetallation  of  "standard"  pipe  of  less  thickness,  but  capable  of 
resisting  the  required  pressure,  IV.  B.  Armsiroiitj  Co.  v.  Slalc 
(1019)  18C  Apt>-  I>iv.  197,  173  N.  Y.  Supp.  786. 

A  building  contract  is  substantially  complied  with  although  some 
of  the  pii'ing  "wd  was  not  of  the  make  specified,  where  it  was  used 
by  inadvertence  or  mistake,  and  was  of  the  same  market  value,  the 
Fame  weight  per  foot,  the  same  thickness  of  walls,  the  same  internal 
and  external  diameter,  the  same  quality  of  galvanisation,  the  same 
wearing  qualities,  and  the  same  e^tennal  appearance.  Jacob  dc 
Youngs  v.  Kent  (1921)  230  N.  Y.  239,  —  A.L.R.  — ,  139  N.  E. 
889,  affu-ming  (1919)  187  App.  Div.  100,  175  N.  Y.  Supp.  281. 

A  contract  for  the  construction  of  a  plumbing,  eteam-h eating,  and 
ventilating  plant  for  the  contract  price  of  $27,332.06,  in  a  buildin'g 
coating  $186,000,  may  he  deemed  to  have  been  substantially  per- 
formed, where  the  remediable  departures  from  the  specifications  may 
be  corrected  at  an  expense  of  $99.21,  and  other  departures,  whicli 
cannot  be  remedied  without  a  greater  expense  than  their  importance 
would  justify,  do  not  affect  the  usefulness  of  the  system  or  impair 
its  efficiency,  sorvieeability,  or  durability,  and  the  reduction  in  the 
value  of  the  building  by  rea.son  thereof,  giving  the  o*vner  the  benefit 
of  every  doubt,  is  onlv  $2,180.88.  Thomas  Ilarfrlif  Co.  v.  Jone--! 
(1921)  185  Cal.  285, 197  Pac.  105.  In  reaching  this  conclusion,  how- 
ever, the  supreme  court  seeuis  to  have  been  of  the  opinion  that  tlie 
preponderance  of  evidence  sliowed  that  the  value  of  the  building 
was  not  in  fact  diminished. 

For  another  instanc*  in  which  a  defect  complained  of  was  the 
failure  to  use  the  pijw  specified,  see  Sischard  v.  HiUer  (1920)  182 
Cal.  35J,  188  Pac,  50,  under  heading  "Miscellaneous." 

As  to  the  effect  of  neglect  to  put  in  lateral  sewer  and  water  con- 
ned ioii«.  nee  Mollisier  V.  Moft  (189?)  132  N.  Y.  18,  29  J^.  E.  1103. 
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-  Whore  the  specifications  for  the  building  of  a  house  requirecl  plas- 
tering, without  i-eference  to  uny  particular  story  or  room,  and  with- 
out exreption  or  exclusion  of  any  particular  portion  of  the  huiWinp, 
and  also  require"!  the  conittruetiou  of  a  chimney  flue  "in  the  cast  half 
of  the  Iwsement,"  the  contract  cannot  he  said  to  lia^e  been  substan- 
tially iK'rfornied  where  the  cast  room  of  the  l«isi>nient,  au  npiirtnient 
31  fcdt  long  hy  1?  iir  13  feet  wide,  was  never  plat'tereil,  and  no  fine 
was  ever  built  in  that  room.  FrantUn  v.  Schvllz  (189!))  83  Mont.  ' 
le.-i,  57  Pac.  Il).t7. 

The  fa<t  that  some  clothes  closets  did  not  have  three  coats  of 
plastering  cannot  be  ^aid,  as  a  matter  of  law,  to  have  Ivcen  an  iutcn- 
fional  and  substantial  deviation.  Jiamsledt  v.  Hrooler  (1906)  11.1 
App.  Uiv.  45,  98  X.  Y.  Supp.  1044. 

BMf. 

A  contract  for  the  building  of  a  creamery  cannot  be  said  to  have 
)>een  substantially  performed  where  tlie  contract  re<tuired  the  con- 
struction of  a  building  having  a  one-third  pitch  to  the  roof,  and  the 
pitch  was  4  inches  less,  which  would  affect  its  cajiacity  to  slied  rain, 
and  a  large  portion  of  the  shiuples  used  upon  tJie  roof  were  not  as 
prescribed,  but  Xf'c  of  a  very  inferior  t]nality,  and  were  not  laid  in 
a  reasonable,  suitable,  and  workmanlike  manner,  as  required  hy  the 
contract,  but  left  many  holes  in  the  roof;  also  where  the  siding 
used  in  the  construction  of  the  bnilding  was  not  of  as  good  a  quality 
as  required,  but  was  unsound,  cheap,  and  split,  as  a  rcmilt  of  wliiclt 
there  were  a  large  number  of  holes  in  the  sides  of  the  building, 
through  which  tJie  rain  and  snow  would  beat,  Cornish,  C  &  0.  Co. 
V.  Antrim  Co-op.  Dairy  Asso.  (1801)  82  Minn.  215,  81  X.  W.  Til. 

In  Oberlies  v.  BulUtiger  (1892)  132  X.  Y.  r>dH,  30  X.  E.  9!)!), 
reversing  (1890)  33  X.  Y.  S.  K.  443.  11  S.  Y.  Supp.  964.  where 
ithe  only  defect,  according  to  the  evidence,  was  that  the  ridge  of 
the  roof  of  a  portion  of  a  house  was  5  inches  lower  than  callud  for 
by  the  plan,  whicli  was  caused  by  a  mistake  in  the  nieasuremcntu, 
and  which  was  not  diwovered  until  after  the  house  was  completed, 
and  it  appeared  that  this  would  not  detract  from  the  appearance 
of  the  building  or  render  the  roof  any  weaker,  it  was  held  that  the 
granting  of  a  nonsuit,  on  the  ground  tliat  the  plaJntiil  had  not 
shown  performance,  was  erroneous. 

Tb>  failure  of  the  contractor  to  put  "saddle  boards''  on  the  ridge 
of  the  roof  does  not  constitute  a  substantial  deviation  where  the 
whole  cost  of  doing  so,  including  !al<or  and  material,  would  not 
exceed  $1.    McAdam  v.  Russell  (1010)  61  Wash.  176.  112  Tac.  345. 

For  another  instance  iu  which  one  of  the  defects  complained  of 
fl'as  the  construction  of  the  roof,  sec  Smith  v,  KcoH's  Riti'/e  School 
Disf.  (IHoO)  20  Conn.  3i;;  Mamn  v.  Gnfilh  (1017)  281  III.  2(6, 
118  X.  E.  18:  Woodward  v.  Fuller  (1880)  80  X.  Y.  318,  under 
heading  '■Miscellaneous."  ^ 

Bvbblak,  t«ll«r«  to  ramoT*. 

A  contract  to  erect  a  building  for  $3,500  was  substantially  per- 
10  B,  R.  C.  .       , 


,dbyCoogle 


748  AMiOTATION. 

fonned  although  some  brickwork  was  left  unfinished,  and  the 
debris  was  not  removed  from  acme  of  the  floors,  whereby  they  could 
not  be  used,  where  it  would  cost  only  $3  to  complete  the  building  in 
tliese  respecta.  Halm  v.  Bonacum  (1906)  76  ^eb.  837,  107  N.  W. 
1001,  109  N.  W.  368. 

That  all  the  work  of  claning  a  cellar  after  the  masonworic  was 
completed  was  not  finished  was  held  immaterial  in  Highton  t. 
Dessau  (1892)  46  N.  T.  3.  R.  922,  19  N.  Y.  Supp.  395,  affirmed 
in  (1893)  139  N.  Y.  607,  35  N.  E.  203,  bo  far  m  the  payment  of 
the  fourth  iuetalmeot  of  the  contract  price  was  concerned,  where 
there  was  to  be  a  fifth  and  final  payment  thirty  days  after  the  com- 
pletion of  the  building,  before  which  there  would  be  ample  time  for 
removing  the  rubbish.  The  court  said  that  subatantial  perform- 
ance was  suihcient,  although  a  amall  and  unimportant  portion  re- 
mained undone. 

For  another  instance  in  which  the  failure  to  remove  rubbish  was 
held  immaterial,  see  Coen  v.  Birchard  (1904)   1S4  Iowa,  391,  100 
X.  W.  48,  under  heading  "Miscellancmia." 
SIdewklk. 

A  contract  to  build  a  sidewalk  having  a  4-ineh  concrete  base 
with  a  three-quarter-inch  wearing  surface  is  not  substantially  per- 
formed by  the  construction  of  a  sidewalk  having  a  base  of  about  3 
to  3^  inches  in  thickness  and  with  a  wearing  surface  of  less  than 
3  of  an  inch.  Blchardson,  v.  Investment  Co.  (1913)  66  Or.  353,  133 
i'ac.  773. 
nie  Kad  mKrble  work. 

A  finding  of  substantial  performance  of  a  contract  for  the  tile 
flooring  and  marl)lc  wainscoting  to  be  installed  in  a  building  for 
a  contract  price  of  upwar<ls  of  $30,000  cannot  be  said  to  be  unsup- 
ported by  the  evidence  where  it  appears  that  the  installation  of 
the  work  rtHjuired  the  handling,  setting,  and  joining  of  many 
thousands  of  ])ieco8  of  material,  which  was  soft,  spongy,  and  easily 
nicked,  that  the  damages  sustained  by  the  defendant  as  a  result  of 
the  defects  eomplnincd  of  amounted  to  $469,  and  that  the  work  as 
completed  and  taken  as  a  whole  was  a  first-class  job  of  work  and 
done  in  substantial  conformance  with  the  specifications,  although 
some  of  the  pieces  of  marble  may  not  be  in  accordance  with  indi- 
vidual taste,  some  of  the  pieces  of  tiling  not  so  closely  joined  as  to 
accord  with  inrlividual  ideas  as  to  workmanship,  and  in  some  cases 
small  snips  and  nicks  appear  in  the  edges  of  pieces  of  tile  or  mar- 
ble. Joseph  Miisto  Soiis-Keenan  Co.  v.  Farific  States  Corp.  (1920) 
—  Cal.  App.  — ,  192  Pac.  138. 

Sec  also  (leorge  A.  Fuller  Co.  v.  B.  P.  Young  Co.  (1903)  61  C. 
C.  A.  245,  126  ifed.  343,  set  forth  in  footnote  37,  infra. 
Ventll»toT*,  omUdMi  of. 

Failure  on  the  part  of  a  contractor  for  the  erection  of  a  smaW 
school  building,  to  install  ventilators,  will  not  prevent  Ms  recovery 
an  for  substantial  performance,  the  absence  of  the  ventilators  not 
to  B.  R.  O. 
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being  a  structural  defect,  and  hia  refusal  ia  install  them  not  having 
been  wilful  and  intentional,  but  due  to  the  fact  that  one  of  th« 
trustees  who  principally  had  charge  of  the  erection  of  the  school- 
house  said  that  he  nilght  omit  putting  them  in.  Smith  T.  Rvesell 
(1910)  140  App.  DiT.  102,  135  N.  Y.  Supp.  952,  8.  C.  on  subsequent 
appeal  in  (1911)  144  App.  Div.  847,  129  N.  Y.  Supp.  4C1,  which 
is  affirmed  without  opinion  in  (1912)  307  N.  Y.  644,  100  N.  E. 
1134. 
Walla  «ad  toHBtUtloB*. 

The  jury  are  warranted  in  finding  from  the  evidence  that  the 
deviations  from  the  terms  of  the  contract  are  so  substantial  that 
an  allowance  out  of  the  contract  price  will  not  give  the  owner  aub- 
stantially  what  he  has  contracted  for,  where  it  appears  that  there 
was  a  crack  in  the  wall  of  the  building  and  that  other  parts  were 
out  of  plumb,  and  tliat  its  settling  was  due  to  "water  in  the 
ground,"  where  instead  of  porous  drain  tiling  to  convey  away  the 
waters  in  the  soil  about  the  foundation  of  the  building,  impervious 
tiling  was  used,  lloglund  V.  Sortedahl  (1907)  101  Minn.  359,  112 
N.  W.  408. 

A  finding  that  there  was  no  suhstantial  performance  of  a  con- 
tract for  the  construction  of  a  schoolhouse  is  warranted  hy  evidence 
that  the  foundation  of  the  building  was  improperly  and  poorly  eou- 
stiTicted,  in  that  the  concrete  was  soft,  and  cracked,  and  the  walls 
very  irregular  and  out  of  plumb  in  places;  thiit  the  rafters,  ceiling, 
and  joists  had  sagged  and  were  not  properly  braced;  tliat  the  floor 
had  sagged  some ;  tliat  the  frame  at  the  plate  line  was  very  roughly 
thrown  together,  and  not  put  in  according  to  plane,  letting  the  build- 
ing spread;  that  the  cornices  were  open  and  let  the  daylight  in;  that 
some  of  the  wainscoting  was  out  of  plumb;  and  that  the  outsido  walls 
were  not  in  plumb.  Kasbo  Constr.  Co.  v.  Minio  School  Disi  (lii^l) 
—  N.  D.  — ,  184  N.  W.  1029. 

In  Gilman  v.  Hall  (1839)  11  Yt.  510,  34  Am.  Dec.  700,  it  wan 
held  that  the  contractors  did  not  forfeit  the  right  to  recover  for 
the  building  of  a  wall,  because  of  the  fact  that  they  failed  to  huild 
part  of  the  whole  wall  quite  as  high  as  they  had  contracted  to  do. 
The  court  said  that  though  the  plaintiffs  might  not  he  able  to  recov- 
er on  the  special  contract,  not  having  specifically  performed  it  on 
their  part,  still,  according  to  the  current  of  authority,  they  might 
recover  on  a  quantum  meruit.  It  did  not  appear  that  the  plaintiffs' 
failure  to  build  some  portion  of  the  wall  quite  as  high  as  it  ought 
to  have  been  was  from  design.  The  defendant  had  the  full  benefit 
of  their  labor,  and  principles  of  common  juctiee  required  that  he 
should  render  an  equivalent  for  the  benefit  received.  The  labor  of 
the  plaintiffs  must,  from  tlie  very  nature  of  the  case,  be  for  the 
permanent  benefit  of  the  lands  of  the  defendant,  and  could  not  in 
any  way  be  made  productive  to  the  plaintiffs  hy  a  rescinding  of  the 
contract.    The  parties  could  not  be  placed  in  staiu  quo. 

In  Clark  v.  Collier  (1893)  100  Cal.  256,  34  Pac.  677,  it  was  held 
tliat  a  contract  to  repair  an  old  house  and  build  an  addition  there- 
to B.  B.  O. 
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to  could  not  ho  siiid  to  have  been  substantially  performed,  so  (is  to 
entitle  the  builder  to  a  Bpecific  iDstalnient  of  the  contract  prU-e 
when  the  building  should  be  completed  "aceordiug  to  the  agree- 
ment and  epe<ilii-ations,"  where  it  a])[>eared  that  no  part  of  the  fei- 
ond  coat  of  paint  upon  the  new  part  requireil  by  the  contrait  had 
been  put  on;  tliat  the  workbench  of  the  carpenters  and  the  painc 
for  the  second  coat  were  in  the  new  part  at  tlie  tiino  tlie  (toiitnu  tnr 
was  prevented  from  completing  his  work  by  tJie  destruction  of  tliu 
building  by  iire;  that  two  of  the  doors  were  not  hung;  that  tliere 
were  no  lock  or  fastenings  on  tlie  front  door,  and  no  fasleiunj^s  on 
the  wintlows,  and  that  the  house  had  not  been  delivered  to  the  owner. 

A  finding  that  the  builder  placed  windows  in  a  basement  slory 
some  inches  out  of  alignment  with  the  windows  in  the  upper  story, 
and  that  this  was  unworkmanlike,  is  not  a  liiiding  that  the  i-on- 
tract  was  not  sul)stantially  performed,  there  being  no  plans  or  spec- 
ifications saying  where  the  windows  should  be  placed,  and  it  appear- 
ing the  builder  placed  tbem  so  as  to  give  the  most  furniture  space 
in  the  room,  and  that  the  cost  of  resetting  the  windows  wa^  only 
«5.50.    Schindlerv.  (Ireeii  (1006)  149  Cal.  758,  87  Pac.  6iG. 

In  Dennu  \.  Kahh  (1891)  41  N.  Y.  S.  R.  103,  16  X.  Y.  Snp).. 
2o7,  the  court  was  of  tlie  opinion  that  tbere  had  been  a  subslaiitial 
coni]>liance  with  the  terms  of  a  building  contract  where  it  appciii-ed 
that,  when  the  hnihlera  had  finished  their  work,  one  of  tlicm  went 
with  A  carpenter  to  the  premiw-s  and  tliere  saw  the  owner,  and 
offered  to  perform  any  work  which  the  latter  desired  to  have  done  in 
completion  of  llio  contract,  and  that  he  refused  to  point  o\it  or 
designate  any  work  unfinished. 

A  contract  to  erei-1  a  building  for  the  sum  of  $^,-'>6."i  is  not  sub- 
stantially complied  with  whore  it  is  erected  partly  upon  an  sdjaeetit 
public  street  and  the  <ost  of  removing  it  therefrom  would  hv  iftifili. 
Jlerdal  v.  Skeehj/  (\UU)  J73  Cal.  I(i3,  I5!>  Pac.  432. 

A  slight  burning  of  the  concrete  in  the  foundation  wall  which  can 
be  removed  at  the  cost  of  $35;  a  slight  settling  of  the  floor  anumd 
a  pillar  in  one  of  the  rooms  which  may  lie  remedied  for  sflll;  tbo 
use  of  pieces  of  glass  in  a  eahiuet  door  which  are  not  of  j)roi-iseIy 
the  size  specified  in  the  contract  and  which  may  l>e  changed  for 
$:j..jO;  the  use  of  half-inch  water  pipe  where  three-quarter  inch 
was  specified,  shown  to  have  lieen  as  serviceable  in  ail  respects  as 
the  pipe  specified,  and  which  may  be  changed  for  ^'i^j;  the  use  of 
Xo.  2  flooring,  instead  of  Xo.  1,  which  was  so  clear  n[  im|M'rfee- 
■  tions  that  the  plaintiff  himself  did  not' discover  it  at  the  time. 
although  present  when  it  was  being  laid;  the  failnro  to  put  in  a  hat 
cupboard  in  one  of  the  closets  ns  called  for  by  the  spocilications, 
wliieh  could  have  been  put  in  for  $■'»,  and  a  depression  in  the  cement 
floor  on  the  front  porch  which  can  be  corix-cted  for  $1 — are  not  such 
defects  as  will  preclude  a  recovcrv  on  the  theory  of  substantial  per- 
formance.   Ri/tchiird  T.  Milhr  (1(120)  IflS  Cnl.'.t.ll,  188  Pac.  50. 

A  finding  tliat  a  contract  has  not  U'en  aulwtantially  performed 
must  be  reversed  where  the  evidence  shows  that  the  defects  cora- 
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plained  of  are  only  m  to  the  quality  of  the  flooring,  the  banisters 
in  the  stainrav,  and  the  bottom  8tep  Ijeiiig  nearer  than  the  others. 
Louihan  v.  Carson  (1917)  «3  Colo.  473,  168  Pac.  656. 

In  Smith  T.  Scott's  Ridge  School  Disf.  (1850)  20  Conn.  31«, 
it  was  held  that  the  gliape  of  the  rafters  of  a  Bohool  building,  which 
were  of  round  sticks,  hewed  only  on  one  side,  the  contract  calling  for 
rafters  2^  by  4,  of  a  certain  length,  and  the  neglect  of  the  builder 
to  groove  the  floor,  and  in  lieu  thereof  battening  it,  might  be  over- 
lookeil  as  variations  too  small  to  be  noticed,  if  it  were  found  that 
the  building  was  not  injured  in  consequence  thereof. 

A  dwelling  is  substantially  completed  on  a  specified  date,  so  as  to 
render  the  penalty  provisions  in  the  contract  for  failure  to  complete 
on  that  date  inoperative,  wJiere  there  Is  nothing  to  be  done  except 
to  clean  up  the  rubbish  on  the  outside,  to  remedy  a  slight  defect  in  the 
cellar  wall,  and  to  make  some  changes  in  the  windows,  and  to  rem- 
edy some  defects  in  painting  and  puttying,  due  to  the  condition  of 
the  weather,  these  defects  in  no  way  interfering  with  the  occupancy 
of  tlie  house.  Coen  v.  Birchard  (1904)  124  Iowa,  394,  100  N.  W. 
48.       , 

Wiiere  the  builder's  own  evidence  showed  that  the  rails  of  the  ban- 
isters of  the  building  constructed  by  him  seemed  loose  and  defective; 
that  tlie  base  and  surbase  were  not  so  broad  as  they  ought  to  he ;  and 
the  owner's  evidence  showed  that  some  i>arts  of  the  work  were  not 
well  done,  that  although  parts  of  it  were  strong  and  plain,  yet  there 
was  not  a  complete  ranging  of  the  banisters  of  the  porch,  and  that 
the  floor  descended  towards  the  house  instead  of  in  the  opposite  di- 
rection, so  as  to  lead  the  water  to,  rather  than  from  the  house, — it 
WHS  held  that  an  instruction  that,  if  the  jury  should  believe  that  the 
work  was  not  done  by  the  plaintiffs  in  a  workmanlike  manner,  or 
in  the  manner  specified  in  the  covenant,  then  the  plaintiffs  could  not 
recover  in  this  action,  should  have  been  given.  The  court  said  that 
here  there  was  a  general  performance  according  to  the  stipulation, 
agreeably  to  ita  general  outlines,  but  that  in  the  manner,  or  rather 
in  the' quality,  of  the  performance  proved  as  to  part  of  the  work, 
there  was  a  failure.  Was  this  such  a  failure  as  totally  to  preclude 
all  recovery  in  the  action?  Would  the  failure  to  complete  the  work 
in  a  workmanlike  manner  in  a  small  part  thereof,  when  the  greater 
part  was  well  done,  destroy  fSrever  the  right  of  action  on  the  con- 
tract, and  leave  the  other  side  to  enjoy  the  labor  already  well  ilone  ? 
To  answer  these  questions  in  the  affirmative  might,  at  first  blush, 
seem  rigid  and  severe.  But  still  the  court  appreliended  such  an 
answer  must  be  given,  and  the  evils  arising  from  this  apparent  rigor 
would  be  partially  compensated  by  the  preservation  of  pood  faith  in 
performing  special  agreements.  Morford  v.  Mastm  (1838)  6  T.  B. 
Jton.  610,  17  Am.  Dec.  168. 

Failure  to  install  an  adequate  heating  plant,  to  repair  a  leaky 
roof,  to  furnish  screens  for  windows,  electric  lights  in  the  ba^ment, 
and  to  install  ice-box  drainage,  will  not  prevent  a  contract  from  be- 
ing regarded  as  auhstant rally  performed,  Mnson  V.  Oriffilh  (1917) 
281  111,  24C,  118  K.  E.  18. 
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The  finiiing  of  an  auditor  that  a  contract  for  tlic  building  of  % 
bam  was  aubstaHtially  performed  "except  the  hanging  of  the  larg« 
doors"  ranuot  be  said  to  show,  as  a  matter  of  law,  tliat  the  contract 
was  iiot  BubatantiHlly  performed.  Hose  v.  O'lUlei/  {lS7'i)  111  Mass. 
57. 

In  Oillvf  V.  Cohe  (1901^  177  llaes.  584,  59  S.  E.  455,  it  was 
said  tliat,  BO  far  as  an  omission  of  tie  rods  in  a  cement  floor  wa»  con- 
cerned, the  builders  could  probably  have  recovered  the  contract 
price  on  the  ground  that  thia  detail  was  not  a  matter  going  to  the 
essence  of  the  contract,  an  esact  compliance  with  it  not  being  a 
condition  precedent. 

The  performance  of  only  60  per  cent  of  the  contract  by  which 
the  plaintiff  agreed  to  raise  and  level  a  store  building  of  the  defend- 
ants, to  furnish  plank  for  footing  a  cellar  sill,  to  square  tlie  cellar. 
stud  and  bogrd  it  in,  to  put  sill  in  the  center  of  the  store,  and  to  rp=- 
place  the  sidewalk  as  it  waa  when  the  work  began,  the  plaintiff  fail- 
ing to  level  the  floor  in  a  proper  manner,  is  not  such  a  substantial 
performance  as  will  entitle  him  to  recover,  since  the  leveling  of  tJie 
building  was  the  result  sought  by  the  defendants  in  entering  into 
the  contract.  The  raising  of  the  building  and  the  furnishing  of 
the  materials  were  merely  incidnntal  to  the  attainment  of  this 
object.    Anderson  v.  Pringh  (1900)  79  Minn.  433,  82  N.  W.  682. 

A  building  contract  for  $2,850  cannot  l>c  said  to  have  been  suh- 
stantialiy  performed  where,  after  the  buildings  contracted  for  were 
coraploteil,  the  builder  neglected  to  put  in  lateral  sewer  and  water 
connections,  which  the  owner  afterwards  caused  to  he  put  in  at  thi- 
expense  of  $180.  Ilolh'sler  v.  Molt  (1892)  1-32  X.  Y.  18,  29  N.  E. 
110.3,  reversing  (1890)  32  Jf.  Y.  S.  R.  743,  10  N.  Y.  Supp.  409. 

That,  the  roof  and  chimneys  of  a  house  were  not  well  supported ; 
that  folding  doors  were  not  well  hung,  nor  casings  tliereto  well  fas- 
tened ;  that  the  tar  paper  and  claplwards  in  "some  few  instances  were 
not  well  piit  on;  and  that  one  door  and  casings  were  not  fitted  so 
that  the  door  would  shut;  that  the  roof  sagged,  but  seemed  tight. 
which  defect  could  be  remedied  by  raising  it  and  putting  supports 
under  it,  which  could  he  done  without  disturbing  the  other  parts  of 
the  house  or  interrupting  the  use  of  it  by  the  dwellers  therein  more 
than  the  occasional  renewal  of  shingles  would  do,  it  being  possible  to 
carry  out  the  contract  for  the  roof  simply,  and  at  no  great  exjwnsc, 
were  held  not  to  show  that  the  contract  was  not  substantially  per- 
formed, since  these  defects  did  not  pervade  the  whole  work,  or  make 
the  object  of  the  parties  impossible  or  dilficult  of  accomplishment. 
Woodward  v.  Fuller  (1880)  80  X.  Y.  312. 

IVhere  the  plaintiff's  c-ontract  was  to  furnish  the  tin  roofing  and  the 
galvanized  work,  etc.,  of  a  freight  shed,  and  to  construct  two  gang- 
way openings,  at  the  contract  price  of  $3,259,  and  they  did  not  make 
these  openings,  owing  to  an  honest  mistake  in  supposing  the  work 
was  done,  and  it  appeare<l  that  the  cost  of  completing  these  open- 
ings  would  be  about  $35,  it  was  held  that  the  finding  that  the  con- 
tract had  been  substantially  performed  was  correct.  Single  T.  WaiUa 
Iron  Works  (1896)  149  K.  Y.  439,  44  N.  E.  175. 
10  B.  R.  C. 


«ibyCoogIe 


4NKOTATXON.  753 

A  referee's  £n<lin|f  of  snbBtaDtial  performance  ie  not  eupporled  by 
a  finding  that  failure  to  place  bridgiog  in  certain  places  provided 
by  the  contract;  failure  to  eupjjly  certain  collar  braces;  failure  to 
have  ginlere  of  certain  ieugtii  and  properly  placed ;  failure  to  have 
triuimera  and  headers  double  instead  of  single,  according  to  the 
contract;  failure  to  put  drawers  and  shelves  in  closets,  pursuant  to 
plan^  and  specifications;  failure  to  place  wooden  partitions  on  a  brick 
wall  in  basement;  and  other  small  defects  appearing  in  the  building, 
proved  to  be  due  to  any  fault  on  the  part  of  the  builder, — could  be 
remedied  for  $50.  Spence  v.  TIam  (1898)  27  App.  Div.  379,  50  N. 
Y.  Supp.  960,  affirmed  in  (1900)  163  N.  Y.  220,  51  L.B.A.  238,  5? 
X.  E.  413.     The  contract  price  in  this  case  was  $3,900. 

Failure  to  have  girders  of  certain  length  and  properly  placed,  and 
failure  to  place  wooden  partitions  oji  a  brick  wall  in  the  basement, 
are  structural  defects  which  alFect  the  solidity  of  the  building  and 
tend  to  defeat  the  object  of  the  contract,  and  are  therefore  devi- 
ations from  the  general  plan  of  so  essential  a  character  that  they 
cannot  be  remedied  witliout  partially  reconstructing  the  building, 
and  hence  do  not  corae  within  the  rule  of  substantial  performance 
with  conifiensation  for  substantial  omissions.  Spence  v.  Ham 
(1900)  163  X.  Y.  220, 51  L.R.A.  238,  57  N.  K.  412,  affirming  (18!I8) 
27  App.  Div.  379,  50  N.  Y.  Supp.  960.  The  court  said  that  the  law 
was  not  satisfietl  by  allowing  the  expense  of  the  new  girdor,  for  in- 
stance, considered  simply  as  a  stick  of  timber  of  the  righi  size ;  for 
the  defei'tive  girder  which  partially  supported  the  building  must  be 
removed  and  another  put  in  its  place  in  order  to  remedy  the  defect. 
While  it  might  he  possible  to  make  the  substitution,  the  process  was 
quite  apt  to  injure  the  structure,  and  hence  the  defect  could  not  bo 
regarded  as  unsubstantial. 

Where  there  is  not  onlya  failure  to  make  the  ceiling  of  a  build- 
ing of  a  store  of  the  height  required  by  the  contract,  but  where  the 
cellar  ceilings  are  Jn  some  places  nearly  2  feet  lower  than  the  specifi- 
cations required,  where  stone  foundations  and  stone  bottoms  are 
omitted  under  the  party  walls,  and  where  in  many  other  respects  the 
contract  is  not  complied  with,  and  the  work  omitted  cannot  be  done 
e.vfept  at  great  expense  and  with  great  risk  to  the  building,  there  can 
he  no  recovery  on  the  theory  of  substantial  performance^  Flannery 
v.  Sahagiaii  ("l894)  83  Hun,  109,  31  N.  Y.  Hupp.  3G0. 

Where  the  foundations  of  a  building  were  of  less  size  than  speci- 
fied, and  were  constructed  of  inferior  material,  and  the  timbers  in 
the  frame  of  the  building  and  in  the  partition  were  smaller  than 
called  for  by  tlie  specifications,  where  the  chimneys  were  out  of 
plumb,  floors  and  ceilings  out  of  level,  walls  and  cornices  not  square, 
doors,  windows,  and  blinds  dcfoi'tive  and  of  poor  material,  and  gen- 
eral defective  work  was  the  rule,  and  not  compliance  with  the  con- 
tract, and  where  in  one  important  particular  the  plans  and  specifi- 
cations were  departed  from  to  such  an  extent  as  to  preclude  the 
conclusion  nf  performance,  the  specification  providing  that  the  con- 
tractor should  put  in  footings  of  heavy  rough  stone  under  all  founda- 
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tion  wallB,  piers,  posts,  and  chimneya,  to  be  not  less  than  6  inches 
thick,  and  to  project  not  lesa  than  6  inches  on  all  sides  of  tlie  vails 
and  piera,  and  there  were  footing  courses  uudei  walla  aiid  chinmeys, 
but  they  did  not  oxtend  6  inches  beyond  t)ie  walls,  and  the  stones 
used  were  not  as  thick  as  called  for  by  the  specifications,  and  there 
was  no  ambiguity  in  the  contract  in  thia  respect,  and  the  defect  was 
not  one  that  could  be  remedied,  it  was  held  that  the  defects  and  omis- 
sions pervaded  the  whole  job  so  as  to  prevent  recovery  on  the  theory 
of  substantial  performance.  Andirson  v.  Petereit  (1895)  86  Hun, 
•  600,  33  N.  Y.  Supp.  741. 

In  Pennsylvania  Steel  Co.  v.  Smsivein  (1909)  132  App.  Div.  659, 
117  N.  y.  Supp.  436,  it  was  held  that  a  contract  to  build  a  dock 
and  to  make  the  necessary  fill  inside  of  thte  curb  from  the  upland, 
and  to  grade  the  remainder  of  said  land  from  a  certain  highway  to 
the  dock,  was  substantially  performed  when  the  dock  had  been  com- 
pleted anti  the  land  above  it  had  been  filled  in  to  the  elevation  of  5 
feet,  5  inches,  above  low-water  mark,  which  was  about  a  foot  above 
high-water  mark,  so  as  to  enable  the  dock  to  be  used,  and  the  defend- 
ant's inspector  had  pronounced  it  to  be  fairly  well  leveled  up. 

The  failure  of  a  contractor  undertaking  extensive  alterations  and 
repairs  in  a  building  to  put  in  a  6-inch  plaster  partition  inclosing 
tlie  stairs  in  the  basement  must  be  held  to  be  immaterial  and  of  such 
a  slight  or  unsubstantial  character  as  not  to  affect  his  right  of  recov- 
ery.   Meuhnbergh  v.  Coe  (1916)  160  N.  Y.  Supp.  581. 

Breaches  of  a  contract  cannot  he  treated  aa  light  or  inconsider- 
able or  dismissed  as  merely  technical  where  they  not  only  go  to  tlie 
stability  of  tlie  structure,  but  expose  the  building  and  those  in  it  to 
the  hazards  of  fire.  iYiit  v.  Gihnour  (1916)  173  App.  Div.  HO,  158 
N.  Y.  Supp.  41.     ■ 

In-Anderson  v.  Todd  (1893)  8  N.  D.  158,  77  N.  W.  509,  it  was 
held  that  a  building  contract  was  not  substantially  complied  with, 
and  that  therefore  there  could  be  no  recovery  upon  it.  where  Mil- 
waukee and  Ijouisville,  and  not  Yankton,  cement  was  used;  where 
the  foundation  wall  did  not  taper  up'  6  feet  from  a  3-foot  width  at 
the  bottom  to  16  inches  at  the  top,  as  required,  but  was  blocked  into 
a  Iti-inch  wall  2  feet  from  the  bottom,  at  a  saving  of  G,000  brick 
to  the  contractors ;  where  the  plate  gla.>;3  was  not  free  from  sand  holes, 
and  the  frontof  the  building  was  not  properly  constructed,  and  the 
contract  was  in  other  respects  not  complied  with,  and  where  the  total 
deduction  to  le  made  from  the  Hjntract  price  by  reason  of  noncom- 
pliance with  the  contract  was  the  sum  of  $410.10,  the  total  contract 
price  being  $6,000. 

See  abo  CithUl  v.  Heuicr  (J89C)  3  App.  Div.  2H3.  37  \.  Y,  Supp. 
736,  under  heading  "Oesspools;"  Fhuuiery  v.  Sithiigitm  (1894)  83 
Hun,  109,  31  N.  Y.  Supp.  360;  Atiderxon  V.  J'plereil  (18!)5)  86 
Hun.  600,  33  \.  Y.  Supp.  711 ;  and  Anderson  v.  Todd  (1898)  8  N. 
D.  158,  77  X.  W.  599,  under  heading-  '•Miscellimous;"  Deiiolh  v. 
Carter  (1913)  85  N.  J.  L.  95,  88  Atl.  835.  and  Morion  v.  Harrison 
(1885)  SO  Jones  &  S.  305.  set  forth  in  footnote  37,  infra. 
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Altliough  performnnce  of  the  building  contract  does  not  depend, 
like  the  descriptive  term  "more  or  less,"  on  the  percentage  of  the 
contrnctor's  short eomings,*'  the  proportion  that  the  value  of  the 
iinfiiiisheil  or  def«;tive  work  hears  to  the  whole  contract  price 
has  been  taken  in  soiiie  cai^es  as  a  basis  for  determining 
ffliether  the  contract   haa   been   suhstflutiatly  performed  or  not," 

See  also  tiwain  v.  Seameas  (1870)  9  Wall.  254,  19  L.  ed.  554,  and 
Brailford  v.  ^Yhiicomb  (1895)  11  Tex.  Civ.  App.  221,  U  S.  W.  571, 
set  out  in  footnote  :i7,  infra. 

*•  Wift  V.  Gilmour  (1916)  172  App.  Div.  110, 178  N.  Y.  Supp.  41. 

Where  a  contractor  contends  that  a  building  contract  has  been  sub- 
stantially completed,  tiie  importance  of  the  imcompleted  work  is  not 
to  be  tested  by  the  proportion  of  its  cost  to  the  full  contract  price 
when,  considered  by  itself,  it  was  a  material  and  substantial  part  of 
the  work  the  contractor  agreed  to  perform.  Errant  v.  Columbia 
Wesfern  Mills  (1SI15)  195  lU.  App.  14. 

*  Where  a  building  contract  amounts  to  $48,700,  and  the  value  of 
uncompleted  work  ia  only  $2,274,93,  or  less  than  5  per  cent  of  the 
contract  price,  the  owner,  while  entitled  to  credit  for  this  sum,  can- 
not refuse  the  payment  of  a  balance  of  S<14,209.37,  on  the  ground 
tliat  the  contract  is  not  substantially  complied  with,  while  at  the 
same  time  he  has  full  possession,  use,  and  enjoviiifint  of  the  prop- 
erty. Jefferson  Hotel  Co.  v.  Brumbaugh  (1909)  94  C.  C.  A.  27!l, 
168  Fed.  867. 

A  building  contract  is  substantially  complied  with  where  the  claim 
of  the  owner  for  omitled  and  detective  work,  most  of  which  was 
disputed  by  the  contractors,  was  less  than  3  per  cent  of  the  whole 
work  represented  by  the  contract  price.  Caldwell  v.  t>chmv7harh 
(1909)  175  Ted.  429,  affirmed  on  another  point  in  (1914)  131  C.  C. 
A.  378,  315  Fed.  70. 

Minor  defects  and  departures  from  specifications  in  a  house,  the 
contract  price  of  which  was  $2,600,  all  of  which  could  be  made  to 
conform  to  the  contract  at  an  expense  of  $99.50  and  which  did  not 
to  any  appreciable  extent  affect  the  use  or  value  of  the  house  as  a 
dwelling  place,  will  not  prevent  the  contractor  from  recovering  the 
contract  price  less  the  coat  of  remedying  the  defects  complained  of. 
Risihard  V.  Miller  (1920)  182  €al.  351,  188  Pat  50. 

The  fact  that  the  owner  is  entitled  to  an  allowance  of  $300  out 
of  a  contract  price  of  $S,130  on  account  of  imperfections  in  the  work 
does  not  necessarily  show  that  the  contract  has  not  been  substantially 
performed.    Collins  v.  Bamisk  (1920)  18a  Cal.  360,  188  Pac.  550. 

A  contract  for  the  construction  of  a  plumbing,  steam  heating. 
and  ventilating  plant  in  a  building  at  a  contract  price  of  $27,333 
may  be  considered  as  having  been  substantially  performed,  where 
the  remediable  defects  may  be  corrected  at  a  cost  of  $99,21.  and  the 
reduction  in  value  of  the  building  by  reason  of  the  defects  which  it  is 
not  prni'ticable  to  remedy  is  $2,180.88  and  the  total  cost  of  the 
10  n.  n.  c. 
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rtuililiiijf  wae  $186,000.  Thomas  Haverty  Co.  r.  Jones  (1921)  185 
Cal.  285,  197  Pac.  105. 

Where  the  contract  price  for  work  on  a  building,  iucIiidiiiK  ma- 
tcrialp,  wan  $200,  a  verdict  that  the  builder  did  not  fully  perform 
hiR  coutract,  and  that  S35  should  be  deducted  from  tlio  contract  price 
hy  reason  of  his  failure  to  perform  it,  and  that  tlie  value  of  the  labor 
performed  and  of  the  materials  furnished  war;  $175,  was  held  con- 
Histent  with  a  finding  that  the  builJer  attemiited  iu  good  faitli  to 
perform  his  contract,  and  did  subatantially  perform  it.  Ilerffforx  v. 
Cnron  (1906)  190  Sfase.  168,  76  X.  E.  655. 

In  Johnson  v.  Del'eyster  (1873)  50  N.  Y.  6liC,  an  allowance  of 
$150  for  defective  work  was  held  not  to  be  such  us  to  sliow  that  the 
finding  of  Buhatantial  performance  was  unsustainod  by  the  evidence. 
What  the  contruct  price  was  does  not  apiiear  in  the  rejmrt. 

Wliere  all  the  articles  ordered  on  a  building  contract  arc  delivprinl 
except  some,  not  required,  of  the  value  of  $15,  the  contract  ia  sub- 
stantially performed.    Bradley  v.  Brennkk  (1378)  18  Alh.  L,  J.  498. 

It  cannot  be  said  that  the  fact  that  on  an  $800  job  the  defects  were 
of  the  value  of  $75  is,  as  a  matter  of  law,  inconsistent  with  such  a 
substantial  compliance  with  the  contract  as  the  law  requires  to 
justify  recovery.    Phillip  v.  GuUanl  (1875)  68  N.  Y.  236. 

Where  the  contract  price  for  carpenter  work  on  a  buildiug  was 
$G,000,  and  the  work  could  have  been  made  to  conform  to  the 
specifications  for  $816.71,  it  was  held  that  the  amount  of  damages 
for  want  of  strict  ])erformance  was  not  such  as  necessarily  to  defeat 
the  claim  of  substantial  performance.  Three  judges  dissented. 
Crouch  V.  Guimann  (1892)  134  N.  Y.  45,  30  Am.  St.  Rep.  008,  Itl 
N.  E.  271,  affirming  (1890)  32  N.  Y.  S.  R.  254,  10  N.  Y.  Supp. 
275. 

An  allowance  of  $380.20  for  deviations  from  a  $12,650  building 
contract  was  held  not  to  be  such  that  the  finding  of  a  substantial 
performance  was  erroneous.  Anderson  v,  Mehlahn  (188.1)  12  Daly, 
H!). 

In  Valk  V.  McKnge  (1891)  43  X.  Y.  S.  R.  26,  16  N.  Y.  Supp. 
741,  a  referee's  finding  of  substantial  performance  of  a  $7,000  job 
was  upheld,  although  the  amount  allowed  for  defects  was  $275,  it 
being  manifest  that  the  contractor  intended  to  fulfil. 

Where  the  entire  contract  price  of  buildings  was  $2,500,  an  allow- 
ance to  the  owner  for  defective  constmction  and  violation  of  the 
contract,  together  with  the  value  of  the  work  in  completing  the 
buildings  left  undone  by  the  builders,  amounting  to  the  sum  of  $876, 
or  more  than  one  third  of  the  entire  contract  price,  was  held  incon- 
sistent with  a  finding  of  substantial  performance.  Ketchum  t. 
Ufrringion  (1892)  4.'>  N.  Y.  S.  R.  59.  18  X,  Y.  Supp.  429,  affirmed 
in  (1894)  144  N.  Y.  633,  39  X.  K.  493. 

Where  the  cost  of  completion  of  an  unfinished  building  contract 
of  $14,199  was,  according  to  the  builder's  theory,  more  than  $1,000, 
aitd  according  to  the  owner's  theory  $6,000,  and  Uie  cost  of  replacing 
defective  work  was  $175,  it  was  said  that  this  would  be  no  such  suV 
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stantial  pompliance  as,  under  the  authorities,  entitles  the  builder  to 
recover  the  contract  price  less  the  amount  required  to  complete  the 
bnilding.-  Zitnmermann  v.  Jovrgettsen  (1893)  70  Hun,  228,  34  N". 
T.  Snpp.  170,  nfBmied  in  ( 1894)  144  N.  Y.  656,  39  N.  E.  859. 

In  Monteverde  v.  Queens  County  (1894)  78  Hun,  267,  28  N.  T. 
Snpp.  918,  where  the  contract  price  for  the  work  was  $21,700,  and 
the  contract  had  been  completed  with  the  exception  of  some  small 
matters  which  could  be  finished  for  $154,  it  w&s  held  that  a  sul»tau- 
tial  porformaucc  of  the  contract  had  been  ahowD. 

Where  the  contract  price  was  $3,200,  and  the  value  of  the  un- 
finished and  defective  work  was  $300,  the  court  in  Anderson  v. 
Petereil  (1895)  86  Hun,  600,  33  N.  Y.Supp.  741,  said  that  it  was 
a  subject  of  grave  doubt  whether  a  recovery  could  be  sustained  by  the 
contractor  on  the  theory  of  substantial  performance, 

A  finding  that  the  defects  or  the  deficiencies  amounted  to  6  per 
«ent  of  the  original  contract  price  was  held  in  Murphy  v.  SticicUy 
^Simonds  Co.  (1894)  88  Hun,  158,  31  N.  Y.  Supp.  295,  affirmed  in 
(1897)  152  N.  Y.  626,  46  N.  E.  1149,  not  to  be  iu  conflict  with  a 
finding  of  Bubgtantial  performance. 

The  accidental  failure  to  complete  brickwork  to  the  extent  of 
$13.80  will  not  stand  in  the  way  of  recovery  on  a  building  contract. 
D'Andre  v.  Zimmerviann  (1896)  17  Misc.  357,  39  N.  Y.  Supp.  1086, 
affirming  (1896)  16  Misc.  499,  38  N".  Y.  Supp.  1121. 

In  CulUn  V.  Gallagher  (1898)  28  App.  Div.  173,  50  N.  Y.  Supp. 
880,  it  was  held  that  a  finding  that  $317  would  be  a.  reasonable  allow- 
ance to  make  on  a  contract  of  work  amounting  to  $17,393  was  it 
seeming  answer  to  the  contention  that  the  contractor  had  failed  sub- 
stantially to  perform  his  contract. 

The  work  as  done  being  worth  one  seventh  less  than  it  would 
liave  been  had  it  been  done  in  compliance  with  the  terms  of  tlie 
contract,  there  is  no  substantial  performance  of  the  contract,  so  as 
to  entitle  the  contractor  to  recover.  MilcheU  v.  IFi/Zioms  (1903)  80 
App.  Div.  527,  80  N.  Y.  Supp.  864. 

In  Excelsior  Terra  Coda  Co.  v.  Harde  (1904)  90  App.  Div.  4, 
85  N.  Y,  Supp.  733,  where  the  contractor  failed  to  perform  hia  con- 
tract to  the  extent  of  upwards  of  39  per  cent  of  its  value,  it  was  held 
that  he  was  not  entitled  to  recover.  In  this  case,  however,  an  appeal 
was  taken  only  from  so  much  of  the  judgment  of  the  lower  court  as 
altowed  interest,  and  it  was  therefore  held,  to  that  extent,  to  have 
liocn  erroneous.  (The  decision  of  the  appellate  division  as  to  the 
ollowance  of  interest  is  affirmed  in  (1905)  181  K.  Y.  11,  106  Am. 
St.  Rep.  493,  73  N.  E.  494.) 

Defects  in  work  under  a  building  contract  cannot  be  said  to  have 
been  inadvertent,  which  will  neiewitate  an  outlay  of  from  $3,500  to 
$7,000  to  remedv.  jYes6i/  v.  Braker  (1906)  104  App.  Div.  393,  93 
N.  y.  Supp.  856". 

Upon  a  contract  for  carpenter  work  to  the  amount  of  $2,100,  where 
it  appeared  that  the  contractor  put  in  only  two  out  of  sixteen  new 
wardrobes, — a  su1>stantral  omission,  amounting  to  10  per  cent  of  his 
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whole  nodertakiDg, — and  that  there  were  other  omiKsions  chargefl 
bj-  the  owner  and  disputed  by  tlie  contractor,  it  was  held  that  the 
contractor  Imd  failed  to  show  subtitantiul  peilormance.  La^hinsktf 
V.  Ifihrerman  (l!tOr>)  48  Misc.  -501,  96  X.  Y.  Siipp.  i;{-j. 

The  total  deduction  of  $200  for  dcfcL'ts  and  omissions  from  the 
total  prij;inal  contract  pri™  of  $29,400,  together  with  $.1,000  for 
extras,  cannot  be  wild  to  show,  as  a  matter  of  law,  that  the  <ronlract 
was  not  substantially  performed,  so  as  to  prevent  the  contractor  from 
recovering  on  a  complaint  alleging  perforniarce.  Van  Orden  v. 
Macliae  (190?)  ]21  App.  Div.  143,  JO.T  \.  Y.  Snpp.  GOO,  affirmed  in 
tlflOS)  193  N.  Y.  G35,  86  N.  E.  1134. 

In  an  action  to  enforce  a  mechanic's  lien,  w))ere  the  cuntriu't  waa 
for  the  furnishing  of  certain  ironwork  of  a  bnilding  for  $:;,000,  and 
tile  work  in  connection  with  settmg  it  up  was  insifrnificant,  and  it 
appeared  that  all  of  the  material  had  been  furnished,  and  the  value 
of  the  labor  unperfomied  was  $120.  it  was  held  that  the  coitfract 
was  substantially  performed.  Felgenhauer  v.  Ham  (ISIOJ)  123  App. 
Div.  to,  lOS  N.  Y.  Supp.  476. 

Under  ordinary  circumstances  a  failure  to  perform  10  per  cent  of 
the  contract  price  will  not  admit  of  the  claim  of  suhstiintial  per- 
formance. Bochkiml  V.  Jacobson  (1908)  1-^6  App.  Div.  f^ol,  IJO 
X.  Y".  Supp.  583. 

In  liochi'ind  v.  Jarohson,  supra,  it  wjis  held  as  a  matter  of  law 
that  where  the  contract  price  was  $3,100.  and  tlie  owner  was  allowed 
$314  for  work  which  the  contractors  did  not  perform  iiniler  the  con- 
tract, there  was  not  a  substantial  performance.  In  this  case  there 
were  thirty-six  fire-escape  ladders  and  eight  iron-har  cellar  grates 
or  doors  not  siipplied  and  put  in  as  required. 

Where  the  work  left  undone  exceeded  in  value  $1,200,  it  cannot  be 
said  to  have  been  either  slight  or  insignificant,  ilitrlietl  v.  Dimmarg 
Realty  Co.  (1908)  136  App.  Div.  829,  111  X.  Y.  Supp.  32?. 

In  Fnchs  V.  Saladino  (1909)  133  App.  Div.  710.  118  N.  Y.  Supp. 
]'t3,  it  was  held  that  there  could  not  lie  a  suh-ilantial  performance 
where  the  contractor  failed  to  perform  certain  items  of  work  of  the 
aggregate  value  of  $5,385.33,  or  about  15  per  cent  of  the  value  of  the 
_  whole,  regardless  of  whether  the  deficiencies  constituted  structural 
defects. 

A  verdict  finding  that  the  cost  of  remedying  omissions  and  defects 
will  be  $571.08  does  not  show  as  a  matter  of  law.  that  a  contract  for 
an  agreed  price  of  $38,800  has  not  been  siibstaiitially  performed, 
Diuiiie  v.  lakola  Hotel  Co.  (1922)  —  N.  D.  — ,  186  X.  W.  248. 

In  Chambers  v.  Jaynes  (1846)  4  Pa.  SU,  a  $2,000  building  con- 
tract  was  held  to  have  been  substantially  ]>erfornied,  where  the  cost 
of  completion  according  to  the  plans  wa.s  but  $106.  \ 

In  ElIU  V.  Latie  (1877)  85  Pa.  265.  there  was  a  finding  that  th^ 
greater  part  of  the  work  of  rebuilding  a  sawmill  was  substantially 
perfoi'med,  but  the  court  <ledncted  for  defects  $500  from  the  sum  of 
$5,000,  agreed  upon  for  tlie  whole  work.  The  court  said  that  thi^ 
in  B.  K.  c. 
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finding,  with  the  exception  of  the  fact  of  substantial  perfonnaiioc. 
was  not  asBigne<l  an  error,  and  that,  if  it  were,  the  court  wouhl  not  1)« 
juBtified  in  reversing  xniless  it  vm  shown  to  be  manifestly  wrong. 

In  IViHff/i <■(.(((  V.  Indrpeiitletit  Teh'ph.  Co.  (HKlt)  n.'>  WiiPh.  Hili. 
76  Pac.  9;iG,  it  was  hehl  that  an  action  to  enforce  a  niechaiiic's  lien 
would  not  be  dismissed  on  the  ground  that  it  would  tAke  %-i'i.iih  to 
complete  the  building,  where  the  original  contract  price  was  $;t,HoO, 
and  the  contractors  seasonably  offered  to  complete  any  work  that 
might  be  /oiuid  incomplete,  and  to  make  such  slight  iT|Murs  or  correla- 
tions as  might  lie  required. 

Omissions  amounting  to  $508.80,  on  a -contract  for  an  agreed 
price  of  $18,300,  will  not  warrant  interference  with  a  finding  that 
(he  contract  has  been  substantially  performed,  Finhy  \\  Pew  (l!l2'i) 
—  Wyo.  — ,  205  Pac.  310,  rehearing  denied  in  (l!)-22)  -—  Wjo,  — , 
206  Pac.  148. 

A  ontract  for  a  lump  snm  of  $l,8-'>0  may  not  he  said,  as  a  mat- 
fcr  of  l«w,  not  to  have  been  substantially  performed,  where  tlie  de- 
fects for  which  deductions  are  made  amount  f^i  $:'('.  Fisher  v.  Co.r 
(1921)  f4  N.  8.  22(),  57  I).  L.  E.  Ser. 

In  Taijhr  Ilardu-are  Co.  v.  Hunt  (1917)  39  Ont.  L.  Rep.  8-^.,  ;t5 
D.  L.  R.  504,  it  was  held  that  a  contract  for  tlic  plnmhing  and  heat- 
ing of  a  building  for  the  sum  of  $5,i)83  was  Rubstantirtlly  performed, 
where  the  work  undone  was  in  regard  to  a  radiator  covering,  the  cost 
of  which  would  not  exceeil  $5. 

But  in  FlaheHij  v.  Miner  (1890)  123  N.  Y.  382,  25  N.  E.  418, 
affirming  (1889)  15  Daly,  173,  4  X.  Y.  Supp.  618,  the  court  said 
that  where  the  contract  was  for  $3,500,  and  the  jury  allowed  the 
owners  -$600  for  the  expense-of  doing  the  work  which  the  builder  was 
bound  to  do  under  his  contract,  if  it  had  appeared  upon  tile  trial 
without  dispute  that  such  a  substantial  portion  of  the  work  remained 
undone,  and  the  objection  had  been  taken,  it  might  well  be  that  the 
plaintiflf  could  not  have  recovered  upon  the  theory  of  substantial  per- 
formance. 

A  contract  to  furnish  and  install  certain  machinery  and  equipment 
of  the  value  of  over  $9,000  may  properly  he  found  to  have  been  gub- 
stantially  perfonned  where  it  appears  that  tlie  reasonable  cost  of 
-cmedving  the  defects  would  be  $100.  Toepfer  y.  Hterr  (1914)  156 
Wis.  226,  145  N.  W.  970. 

Where  the  contractor  agreed  to  furnish  all  material  and  labor  in 
constructing  a  stoani-hcating  plant,  and  to  do  the  plumbing  for 
$1,400.  and  intended  in  good  faith  to  comply  with  his  contract,  and 
the  defects  and  omissions  could  be  remedied  for  $177.50,  it  was  held 
that  the  cost  of  making  the  owner  good  was  properly  deducted  from 
the  contract  price,  and  judgment  projterlv  given  to  the  contractor 
for  the  haJance.    Burgi  v.  Rudgers  (1906)' 20  S.  D.  646.  lOfi  \.  W. 

In  TJankee  v.  Arundel  Itealti/  Co.  (1906)  98  Minn.  319,  108  N". 
AV.  84'2,  a  contract  for  a  steam-healing  plant  for  $3,563  was  held 
to  B,  n.  c. 
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And  the  percentage  of  omitted  work  may,  in  and  of  itself,  be  8uf- 
fi<!iciit  to  show  that  there  has  not  l>een  a  aubBtanfial  performance.** 

c.  When  queetton  for  Jury. 

While  the  question  of  eubstantial  performance  ia  ordinarily  one  of 
fact,"  there  are  caeee  where  the  omissions  or  defects  are  bo  BObBtan- 

subBtantially  performed,  where  the  owner's  damages  for  noncom- 
pliance were  only  $31). 

In  Otis  Elevatm-  Co.  v.  Dvsenbury  (1905)  47  Misc.  450,  95  X.  Y. 
Supp.  959,  in  holding  that  the  contract  for  the  iDBtallation  of  a 
s;team-heating  plant  for  $621,77  was  substantially  performed,  an 
allowance  waa  made  to  the  owner  for  work  not  etrictly  performed  ac- 
cording to  the  contract,  aggregating  $34, 

The  contract  price  for  painting,  finishing,  and  graining  upon  cer- 
tain houses  being  $145,  and  some  of  the  work.not  having  been  prop- 
erly done,  a  finding  that  the  cost  of  properly  finishing  would  be  not 
more  than  $5  was  held  to  support  a  finding  that  the  contract  had 
l>een  substantially  performed.  Harlan  v.  Stu0ebeem  (1891)  87  Cal. 
r>n8,  25  Pac.  686. 

If  the  portion  of  the  building  defectively  painted  was  one  third 
of  the  whole,  or  if  the  cost  of  repainting  would  be  one  third  of  the 
contract  price,  the  contract  could  not  be  held  to  have  been  aubstan- 
tiallv  complied  with.  Manthey  v.  Slock  (1907)  133  Wia.  107,  113 
N.  W.  443. 

'*Norlh  American  Wail  Paper  Co.  v.  Jackson  Comir.  Co.  (1915) 
167  App.  Div.  779,  153  N.  Y.  Supp.  204. 

■•United  States.— Pticotcn  v,  Philip  Hiss  Co.  (1902)  113 
Fed.  492,  51  C.  C.  A.  333;  Elizabelh  v.  Fitzgerald  (1903)  114  Fed. 
547  52  C  C  A  321 

AnKA^SAa.— Fitzgerald  v.  La  Porte  (1897)  64  Ark.  34,  40  S.  W. 
261. 

Oali  FOKNIA.— Conrati  v.  Foerft  (1931)  —  Cal.  App,  ~,  801  Pac. 
795. 

CoNNECTicuT.—lVcei  V.  Suda  (1897)  69  Conn.  60,  36  \t\.  1015, 
1  Am.  Neg.  Rep,  578;  3f.  J.  Daly  &  Som  v.  New  Haven  Hotel  Co 
(1916)  91  Conn.  380,  99  Atl.  853. 

iLLiyois.— Ba«er  v.  Hindley  (1906)  322  HI.  319,  78  N.  E.  G'!C. 

iUyKvjKytA.—Snider  v.  Peters  Home  Bldg.  Co.  (1918)  139  Minn. 
413,  167  \.  W.  308, 

Mi99i8aippi.— £.  T.  Burroues  Co.  \.  Crittenden  (1904)  —  Miss. 
— ,  37  So.  504. 

New  Jekset.— -/-oA  v.  Brmiditay  Realty  Co.  (1908)  77  S.  J.  L, 
112,  71  Atl.  113  (writ  of  error  dismissed  in  (1909)  —  N.  ,T.  — ,  74 
Atl.  510) ;  Denoth  v.  Carter  (1913)  85  N.  J.  L.  95,  88  Atl.  835. 

\Ew  York.— Johnson  v.  DePeysfcr  (1872)  50  X.  Y.  6G6 ;  Phillip 
v.  GaVani  (1875)  62  \.  Y.  356;  GUcius  v.  Black  (1872)  -50  K.  Y. 
145,  10  Am.  Eep.  449,  s.  c.  subsequent  appeal  (1876)  67  S.  Y.  563; 
10  B.  R.  C. 
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tial  and  material  os  to  require,  in  and  of  themaclves,  a  conclusion 
as  matter  of  law  that  the  contract  waa  not  substantially  jierforincfl , 
or  where  the  same  i-onchision  may  be  required  by  minor  Hubstaiitial 
defects  which,  though  not  large  and  aiibstautial  enougli  to  show  wil- 

Woodwardy.  Fuller  (1880)  80  N.  Y.  ;n2;  Xnlan  v.  Whilnn/  (1882) 
88  N.  Y.  <H8 ;  Crouch  v.  Gutmann  (1892)  134  X.  Y.  45.  .Ili  Am.  tit. 
Rep.  609,  31  N.  E.  271;  Rmxcher  v.  Cronk  (18RH)  'il  \.  Y.  K.  R. 
529,  3  N.  Y.  Supp.  470;  Oibbong  v.  Hmxell  (1891)  37  \.  Y.  H.  R. 
402,  13  N.  Y.  Snpp.  879;  Lfwis  v.  Yagel  (1894)  77  Hiin,  337.  2S 
X.  Y.  Supp.  833;  Monteve.rde  v.  Queens  Countt/  (1894.)  78  lliin. 
3J67,  28  N.  Y.  Supp.  918;  Murphy  v.  Stktrley  .S'imomh  Co.  (1894) 
82  Hun,  158,  31  X.  Y.  Supp.  295,  affirmed  in  (1897)  152  X.  Y. 
fi26,  46  y.  E.  1149;  Fpeitre  v.  Ham  (1898)  27  App.  Div.  379,  50  \. 
Y.  Supp.  960.  affirmed  in  (1900)  163  N.  Y.  220,  51  L.R.A.  238.  57 
N.  E.  412 ;  Ramstedt  v.  Rrooker  (1906)  113  App.  Biv.  45,  98  W  Y. 
Supp.  1044;  Eyan  v.  Voelki  (1899)  26  Misc.  840,  56  X.  Y.  Supp. 
1065;  Anderson  \.  Meislahn  (1883)  12  Daly,  UO :  Cmtaregon  v.  Mr- 
Gay  (1884)  12  Baly,  423 ;  Hopper  v.  Cnliing  (1891)  37  X.  Y.  S.  R. 
504,  13  X.  Y.  Supp.  820. 

North  Cabolin'a,— ^ujts^/i  v.  Iredell  Counly  (1898)  123  X.  C. 
264,  31  X.  E.  717. 

XoETH  Dakota.— Ditinie  v.  Latola  Hotel  Co.  (11122)  —  X.  ». 
— ,  186  X.  W.  248. 

pEKusYiA-AXiA.—Stkier  V.  Orerpech  (1889)  127  Pa.  446, 17  Atl. 
1100;  Pressy  v.  McCormack  (1913)  235  Pa.  443,  84  Atl.  427;  Mor- 
gan V.  Gamble  (1913)  230  Pa.  165,  79  Atl.  410 ;  Snedaker  v.  Torpey 
(1909)  41  Pa.  Super.  Ct.  312 ;  Beyer  v.  Mouniz  (1914)  60  Pa.  Super. 
Ct.  22. 

South  Dakota.— Svlsl  y.  Benevolent  Hall  sisso.  (1896)  9  S.  D. 
144,  68  N.  W.  200. 

In  Ketckum  v.  Herringlon  (1892)  45  X.  Y.  S.  E.  59,  18  N.  Y. 
Supp.  429,  affirmed  in  (1894)  144  X.  Y.  633,  39  N.  E.  493,  an  ob- 
jection was  made  that  a  hiidiug  of  substantial  performance  was  a 
finding  of  fact,  and  not  subject  to  exception ;  but  the  court  said  that 
the  finding,  though  coming  under  the  heading  of  conclusions  of  fact, 
was  manifestly  a  mixed  question  of  fact  and  law. 

Where  the  evidence  is  such  as  to  leave  it  in  doubt  or  to  be  deter- 
mined from  conflicting  evidence  whether  the  ijerformance  of  the 
contract  was  substantial,  and  whether  any  departure  was  material  or 
merely  trivial  and  inconsequentiat,  it  is  for  the  jury  to  determine 
the  facts  by  the  standard  of  their  own  common  sense  and  experience. 
-Yfl/tcf  V.  Patterson  Bldg.  Co.  (1910)  140  Ky.  564, 140  Am.  St.  Rep. 
398. 131  S.  W.  484. 

The  question  of  aubstantial  compliance  is  usually  one  for  the 
jnrv-  where  the  contract  is  for  remodeling  and  rebuilding  of  an  old 
hoiiae.    Beyer  t.  Mountz  (1914)  60  Pa.  Super.  (3t.  22. 
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Till  and  intentional  omiRsion  in  and  of  ttiemselvea,  were  neTertheless 
wilfnl  and  intentional  as  matter  of  fact." 

In  a  recent  New  York  case  *•'  it  is  Bald :  "The  question  ia  one  of 
degree,  to  be  answered,  if  there  is  doubt,  by  the  triers  of  the  facts. 
and,  if  the  inferences  are  certain,  by  the  judges  of  the  law." 

Instances  in  which  tl^e  question  of  suKstantial  performance  has 
been  treated  as  one  of  fact  may  be  found  in  the  subjoined  footnote." 

"Bochk-ind  V.  JacobsoH  (1908)  126  App.  Div.  357,  110  N.  Y. 
Supp.  583. 

Whether'the  party  acted  in  good  faith  and  whether  the  departures 
were  material  are  generally  questions  for  the  jury,  if  the  facts  re- 
lating to  the  good  faith  of  the  plaintiff  and  the  materiahty  of  the 
chauges  or  alterationH  are  in  dispute;  but  if  the  undisputed  testi- 
mony shows  a  substantial  variance  not  authorized  by  the  owner,  and 
made  without  his  knowledge  or  assent,  it  ia  the  duty  of  the  court  to 
BO  declare  as  a  matter  of  law.  Pressy  v.  McGormack  (1912)  2.15  Pa. 
443,  84  Atl.  427. 

*'*iJacoh.&  Youngs  v.  Kent  (1921)  230  N.  Y.  2rt9,  —  A.L.R.  — . 
129  >r.  E.  889. 

"In  Swain  v.  Seamerm  (1870)  9  Wall.  254,  19  L.  od.  554,  it  was 
held  not  to  be  possible  to  decide,  as  a  conclusion  of  law,  that  a  sawmill 
78  feet  in  width  by  100  feet  in  length  was  a  substantial  compliance 
with  an  agreement  which  required  that  tlie  mill  to  be  constructed  ~ 
should  be  50  feet  in  width  hy  150  feet  in  length.  The  court  said 
that  substantial  performance,  it  was  true,  was  all  that  was  required 
to  satisfy  any  such  agreement,  and  it  appeared  also  to  be  conceded 
that,  in  the  adjudication  of  controversies  growing  out  of  building 
contracts,  slight  differences  in  dimensions  between  the  building  con- 
structed and  the  terms  of  the  contract  might,  in  many  instances,  be 
overcome  hy  a  reasonable  application  of  that  rule;  but  the  difTercnces 
in  the  case  before  the  court  were  far  too  great  to  fall  within  the 
principle,  as  the  effwt  would  be  to  make  a  new  contract,  and  sub- 
stitute it  in  the  place  of  the  stipulation  executed  by  the  parties. 

Where  the  specifications  called  for  "Blanco  P.  Carrara"  marlile  for 
the  wainscoting,  and  the  architects  supposed  that  they  were  calling 
for  Blanco  I'uro,  intending  thereby  to  specify  a  pure  white  marble, 
but  it  clearly  ai)pcared  in  the  course  of  the  trial  that  "Blanco  P.'" 
marble  was  "Blanco  Poissant,"  the  lalter  word  being  the  name  of  a 
firm  that  owned  certain  quarries  in  Italy  from  which  marble  was 
produced,  and  that  "Blanco  P."  was  understood  by  the  importing 
trade  generally  to  mean  the  marble  from  these  and  neighboring 
quarries  in  a  limiteil  district,  having  well-known  characteristics  of 
color  and  structure,  but  not  being  of  pure  white,  having  a  pearly  or 
slightly  bluish  color,  and  being  c-oniparutivcly,  although  not  wholly, 
free  from  veins,  showing  some  dimdiness  of  background,  and  being 
of  fine  grain  and  susceptible  of  high  polish;  and  it  further  appeared 
that  the  suIk-ou tractor  furnislipd  a  good  quality  of  this  marble,  but 
that  the  architects  were  dissati.sfied  with  much  of  it,  because  it  did 
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It  hfu  been  held  that  where  the  evidence  is  undisputed  as  to  the 
work  left  undone  and  the  contractor  claims  substantial  performance 
of  the  contract,  the  question  of  substantial  compliance  becomes  a 
question  of  construction  of  the  contract,  which  is  for  the  court," 

IT.  Meaaure  of  reeovBrt). 

Although  proof  of  substantial  performance  will  permit  a  recovery 


not  conform  to  their  standard  of  pure  white,  and  because  they  re- 
garded many  of  the  slabs  as  not  well  matched, — it  was  held  that  the 
question  whether  the  contractor  liad  substantially  complied  with  the 
<»ntract  was  for  the  jury.  George  A.  Fuller  Co.  t.  B.  P.  Young  Co. 
(Ift03)  laS  Fed.  343,  61  C.  C.  A.  245, 

In  Denolh  v.  Carter  (1913)  85  N,  J.  L.  95,  88  Atl.  835,  it  was 
held  to.be  a  question  of  fact  for  the  trial  court  whether  the  sub- 
stitution of  a  drain  at  the' bottom  of  the  footing  course  for  a  blind 
drain  as  required  by  the  specifications  was  such  a  substantial  defect 
as  to  bar  a  recovery  of  the  contract  price  subject  to  an  allowance 
to  the  owner  for  the  diiference  in  value,  if  any. 

In  Morion  v.  Harrison  (1885)  20  Jones  &  S.  305,  whore  a  brick 
wall  had  not  been  carried  to  the  top  of  the  basement  floor  Joists,  as 
required  by  the-plan,  but  only  to  the  underside  of  the  girder  on 
which  the  floor  beams  of  the  basement  floor  rested,  the  question 
whether  the  contract  had  been  substantially  complied  with,  there 
being  testimony  that  it  would  have  been  unsafe  to  have  carried  the 
wall  as  high  as  the  |)Ians  called  for,  was  held  properly  eubraitted 
to  the  determination  of  the  jurv. 

In  Smith  v.  Clark  (1886)  5  N.  Y.  S.  R.  16.5,  where  the  contractor 
aubstituteil  basswood  for  pine  in  the  coiling  of  a  stJiooJhouse,  under 
the  supposition  that  a  trustee  had  authorized  him  to  do  ko,  it  was 
held  to  be  a  question  for  the  jury  to  say  whether,  although  the  de- 
fendant had  not  consented  to  the  change,  the  use  of  basswood  for 
the  ceiling  was  a  substantial  compliance  with  the  contract,  the 
plaintilf  intending  in  gootl  faith  to  perform  the  confruet. 

In  Bush  V.  Wagner  (1890)  34  N.  Y.  S.  R.  7!t8, 18  S.  Y.  Snpp.  2, 
it  was  held  to  be  for  tfie  jury  to  say  whether  the  knotty  condition 
of  a  floor  was  a  slight  and  trivial  violation  of  a  contract  requiring 
the  floors  of  a  building  fo  be  laid  "smooth  and  level  and  free  from 
knots,"  or  whether  it  was  such  a  material  violation  thereof  as  would 
lead  them  to  conclude  that  the  builder  had  not  substantially  per- 
formed his  contract. 

In  Bradford  v.  Whitcomb  (lSfl5)  11  Tex.  Civ.  App.  221,  32  S.  V>'. 
571.  it  war!  held  on  rehearing  that  where  (lie  qnestiou  whether  a 
bnilding  contract,  which  had  been  comptetetl  except  for  the  cutting  of 
H  door,  which  was  not  done  because  of  a  protest  of  the  owner's  tenant, 
was  suiwtantiolly  performed,  was  submitted  to  the  jury,  a  verdict  in 
favor  of  the  plaintiff  on  that  issue  wowld  not  be  disturbed. 

>*  Errant  v.  Voiiimhia-  Western  Mills  (1915)  196  III.  App.  14. 
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in  an  artion  on  the  contract,  it  is  not  the  full  contract  price  that  can 
be  recovered,**  and  an  instruction  whicli  permits  the  jury  to  award 
the  full  price  in  case  thej  find  the  contract  to  have  been  substantially 
perforuiRd  is  erroneoufi*  Xor  can  the  contractor  i-ccover  according 
to  the  actual  value  of  tlic  work  as  if  tlipre  had  been  no  special  con- 
tract.*' Tlie  true  nipasnre  of  recovery  is  the  Bum  Rtipulated  in  the 
agreement,  less  the  damages  sustained  by  the  failure  strictly  to  per- 
form." 

"It  is  neither  reasonable  nor  lawful  that  the  plaintiff  slipnld  bo 
permitted  to  recover  the  entire  contract  price  on  a  mere  substantial 
performance  unless  it  is  found  that  defendant  has  accei>ted  the  work 
and  thereby  waived  a  full  performance.  Morris  r.  Hokoaona  (1914) 
20  Colo.  App.  251,  143  Pac.  826. 

The  contractor  will  not  be  permitted  to  recover  the  entire  amount 
of  the  contract  for  mere  substantial  and  not  literal  performance,  but 
must  submit  to  a  deduction  to  the  extent  of  the  breach  according 
to  the  contract.  Uniled  Iron  Works  Co.  v.  Wagner  (1916)  8fl  Wash. 
293,  154  Pac.  460. 

**  Este/i  V.  Fenton  (1872)  UXW.  U7:  Keeler  y.  Hfrr  (18!)5)  157 
111.  67,  41  X.  ¥j.  750;  Chicago  AthMic'Asso.  v.  Eddg  Electric  Mfg. 
Co.  (1898)  77  III.  App.  2<H;  Monocacy  Bridge  Co.  v.  American  Iron 
Bridge  Mfg.  Co.  (1877)  83  Pa.  517;  ,Voore  v.  Carfer  (1892)  146  Pa. 
492,  23  Atl.  24.3. 

*^  Thornton  v.  Place  (1838>  1  Moody  &  R.  218;  Jfai/trard  v. 
Leonard  (1838)  7  Pick.  181, 19  Am.  Pec.  269. 

^Miichell  v.  Gaplinger  (1911)  9J  Ark.  278,  133  S.  W.  lO.'tS; 
Thomas  v.  Jack.ion  (1912)  105  Ark.  353,  151  R.  W.  521;  Rosehvrr 
v.  McDaniel  (1921)  147  Aik.  203,  327  S.  W.  397;  Thomos  Harerhf 
Co.  V.  Jones  (1921)  185  Cal.  285,  197  Pac.  105;  Cooi!:  v.  American 
l.u.rfer  Prism  Co.  (1901)  93  I U.  App.  2^9;  .Etna  Iron  £  Steel  Works 
V.  Kossiitk  County  (1890)  79  Iowa,  40,  44  \.  W.  215;  Lofslcd  v. 
Jiohman  (1913)  88  Kan.  660,  129  Pac.  1168;  Yincennrs  Bridge  Co. 
V.  Walker  (1918)  181  Ky.  651,  205  S.  W.  778;  Cidlen  v.  Sears 
(1873)  112  Mass.  299;  Wagner  \.  .-Ulen  (1899)  174  Mass.  563.  55 
N.  E.  330;  Jacob  &  Youngs  v.  Kent  (1931)  230  \.  Y.  3.19,  — 
A.L.R.  — ,  129  X.  E.  889;  Ri/an  v.  VoelH  (1899)  36  Misc.  840, 
56  N.  Y.  Supp.  1065;  Vogel  v.  Friedman  (1901)  34  Misc.  775.  68 
X.  Y.  Supp.  820;  Mitchell  v.  Dunmore  Henllg  Co.  (1908)  196  App. 
Div.  829,  111  K.  Y.  Supp.  322;  Kasbo  Conxtr.  Co.  v.  Minfo  .School 
DUt.  (1921)  —  N.  D.  — ,  184  \.  W.  1029;  Kane  v.  Slonr-  Co. 
(1883)  39  Ohio  St.  1,  affirming  (1879)  4  Ohio  Dec.  Beprint,  509; 
Edmunds  v.  Welling  (1910)  57  Or.  103.  110  Pac.  533:  United  Iron 
Works  V.  Wagner  (1916)  89  Waah.  29.1, 154  Pac.  460 ;  Walsh  Conatr. 
Co.  V.  Cleveland  (1920)  271  Fed.  701 ;  Canadian  Western  Foundry 
&  Supply  Co.  V.  Hoover  (1917)  13  Alberta  L.  It.  347.  [1917]  3 
West.  Week.  Rep.  594,  37  D.L.R.  28.->;  Diebel  v.  Stratford  Improv. 
Co.  (1917)  38  Ont.  L.  Rep.  407,  33  D.  L.  R.  296. 
10  B.  R.  O. 
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Tlie  effect  of  the  eontratt  is  to  make  the  contract  price  the  meas- 
ure of  the  value  of  tlie  work  if  done  according  to  its  terms,"  and 
the  benefit  received  for  which  the  owner  should  pay  on  the  basla  of 
the  contract  is  to  be  ascertained  by  deducting  from  the  contract 
price  tlie  damages  occasioned  by  the  builder's  failure  fully  to  per- 
form.** 

These  arc,  ordinarily,  the  expense  of  making  the  work  conform 
to  the  renuirements  oti  the  contract.*" 

The  reasonable  value  for  which  recovery  may  be  had  in  cases  of 
substantial  performance  of  building  contracts  is  to  be  ascertained 
with  reference  to  the  contract  price  and  by  deducting  from  that 
price  such  sum  as  ought  to  be  allowed  for  the  omisflions  and  varia- 
tions. M.  J.  Daly  &  Sons  v.  New  Haven  Hotel  Co.  (1916)  91  Conn. 
280,  99  At!.  853. 

In  Kelli/  V.  Bradford  (1860)  33  Vt.  35,  it  was  said  that  the  |>arty 
failing  to  perform  could  recover  only  such  a  sum  as  his  labor  had 
benefited  the  other  party.  Had  he  strictly  and  literally  kept  his 
agreement  he  would  have  been  entitled  to  the  contract  price.  Fail- 
ing in  this,  first,  ho  must  deduct  from  the  contract  price  aucb  a  sum 
ns  would  fully  compensate  him  for  the  imperfection  in  the  work 
and  the  insuffniency  of  materials,  so  that  he  should  in  this  respect 
he  made  as  good,  pecuniarily,  as  if  the  contract  had  been  strictly 
performed;  second,  the  party  failing  to  perfonn  must  also  deduct 
from  the  contract  price  whatever  additional  damages  his  breach  of 
the  contract  might  have  occasioned  to  the  other.  In  many  cases 
these  damages  would  be  considerable;  in  others  they  might  be  noth- 
ing. It  was  only  by  considering  both  of  these  elements  that  the 
benefit  which  one  might  have  derived  from  the  labor  of  the  other 
could  be  ascertained  when  measured  by  the  contract  and  the  contract 
price.  Deduct  all  these  damages  from  the  contract  price,  and  the 
remainder  was  the  benefit  which  the  owner  derived  from  the  part 
performance  of  the  contract. 

^Morford  v.  Ainbroi<fl  (1830)  3  J.  J.  Marsh.  690. 

** H.  Dakin- &  Co.  V.  Lkb  (reported  herewith)  anle.tOO^Panfoiih 
v.  Frreman  (1898)  69  N.  H.  466,  43  Atl.  621. 

*•  Rs(iJ.AJin.— Thornton  v.  Place  (1833)  1  Moodv  &  R.  218 ;  Cul- 
ler V.  Close  (1833)  5  Oar.  &  P.  337. 

C.iKADA, — Canadian  Wentern  Foundry  £  Supply  Co.  t.  Hoover 
(1917)  13  Alberta  L.  R.  347.  [1917]  3  West,  Week.  Rep.  594.  !!T 
D.  L.  R.  285;  Diebel  v.  Stratford  Improv.  Co.  (1917)  38  Ont.  L. 
Rep.  407,  33  D.  L.  R.  296. 

\ttK\v8AS.— Mitchell  V.  Caplinger  (1911)  97  Ark.  278,  133  S. 
W.  1032;  Thomas  v.  Jackson  (1912)  105  Ark.  353,  151  S.  W.  521; 
Roscbvrr  v.  McDaniel  (1921)  147  Ark.  203,  227  S.  W.  397. 

Connecticut. — .V.  J.  Oaly  &  Sons  t.  UeK  Haven  Hotel  Co. 
(1916)  91  Conn.  280,  99  Atl.  853. 

GyomiA.— Small  v.  Ler  (1908)  4  Ga.  App.  395,  61  S.  E,  831. 

Ii.usois.—Ke.eler  v.  Herr  (1895)  157  111.  57,  41  N.  B.  750; 
10  B.  R.  O. 
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Palmer  y.  Meriden  Britannia  Co.  (1900)  188  111.  508,  69  N.  E. 
■Wi;  Uttxon  v.  Qriffiih  (1917)  281  111.  246,  118  N.  E.  18;  School 
Direclort  y.  lioberson  (1896)  65  111.  App.  2!I8;  Shei>ard  v.  Mills 
(1897)  70  III.  App.  12,  affirniod  in  (1898)  173  111.  223,  50  S.  E. 
709;  (Jook  V.  American  Luxfer  Prism  Co.  (1901)  93  III.  App.  299. 

r.vDiASA, — Springer  v.  Jone^  (1919)  —  Ind.  Ai)p.  — ,  123  N.  R. 
816. 

Kansas.— ^cCidlough  v.  S.  J.  Hai/de  Contra'ling  Co.  (1910) 
82  Kan.  734,  109  Pac.  176;  Lofsled  v.  iSahmaX  (1913)  88  Kan.  G60, 
129  Pac.  1168. 

Massacuusetts. — Veaxie  v.  Hosmer  (1858)  11  Gray,  396. 

Michigan.— Cuiou  v.  Clark  (1516)  190  Mich.  381,  157  N.  W. 
49. 

Minnesota.— .?nMi«r  v.  Peters  Home  BJdg.  Co.  (1918)  139 
Minn.  413, 167  N.  W.  108. 

New  Hamfbhire.- Pon/or/A  v.  Freeman  (1898)  69  N.  11.  466, 
43  Atl.  621. 

Krw  Jerset.- Di/erv.  Liit(e  (1908)  76  X.  .7.  L.  204,  68  Atl.  908; 
Porier  Screen  Mfg.  Co.  v.  United  Contractors'  Corp.  (1910)  80  X. 
J.  L.  115,  77  Atl.  473  ;  Anderson  v.  Odd  Fellows  Hall  A.^so.  (1913) 
84  X.  J.  L.  176,  86  Atl.  367.      ' 

Xinv  York.— Jafoi  t£  ro«n<;s  v.  A>h/  (1921)  2.10  N.  Y.  239, 
—  A.L.R.  — .  129  \.  E.  889 ;  Crovch  v.  Guimann  (1892)  131  X.  Y. 
45.  30  Am.  St.  Rop.  608,  31  N.  E.  271;  Jloll  v.  /,onj  (1901)  .34 
Misc.  1,  68  X.  Y.  Supp.  522 ;  New  York  Metal  Ceiling  Co.  v.  Ci7i/ 
JJomes  Improv.  Co.  (1904)  88  X.  Y.  Siipp.  233;  Frank  v.  Mandel 
(1907)  107  X.  Y.  Supp.  116;  Greenherg  v.  I.vmh  (1911)  129  X.  Y. 
Siipp.  182;  Ohiey  \.  Daniel  Birdsall  <f  Co.  (1915)  151  X.  Y.  Supp. 
907;  AInng-Thc-Undson  Co.  v.  /Ii/rfs  (1915)  170  App.  T>iv.  21R. 
156  X.  Y.  Supp.  58. 

X0RTI£  Dakota. — Kasbo  Constr.  Co.  v.  Minio  School  Du"!. 
(1921)  —  X.  D.  — ,  184  X.  W.  1029. 

OKl..\noiiA.— Stewart  v.  Piddle  (1919)  7(1  Okla.  70,  181  Par. 
U3. 

OiiKuoN.— Gore  v.  Utand  CHg  Mercantile  &  Mill.  Co.  (1888)  16 
Or.  93,  17  Pac.  740;  Edmunds  v.  Welling  (1910)  57  Or.  103,  111) 
Pnc.  533. 

Pennsylvakia.- iro'/*;  v.  Ifai/roek  (1855)  25  Pa.  3S2;  Stirl-er 
T.  Overpeck  (1889)  127  Pa.  446,  17  All.  1100;  Moore  ^.  i^arler 
(1892)  146  Pa.  492,  23  Atl.  24;i. 

TJs-iTED  States.— ir«Wt  Constr.  Co.  v.  Clcrelnml  (1920)  271 
Fed.  701. 

In  Olis  Elevalor  Co.  v.  Flandei'.  Really  Co.  (1914)  244  Pa.  186, 
90  Atl.  624,  it  is  naid  that  no  liard  and  fast  rule  as  to  the  nature  of 
dainapcs  allowable  to  the  owner  can  be  laid  down ;  that  when  the  rule 
applied  is  the  co.st  or  expend  of  makinj;  the  alterations  or  repairs 
necessary  to  conform  to  the  contratt,  the  gen^rnl  rule— the  differ- 
ence between  the  actual  value  of  the  article  accepted  and  its  value  if 
10  B.  R.  O. 
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In  those  juriBdiL-tione,  however,  in  which  the  doctrine  of  recovery 
for  substantial  performance  ie  extended  to  cases  in  which  the  d&- 
fecta  may  be  remedied  only  by  taking  down  and  doing  over  some 
substantial  portion  of  the  work,  the  amount  allowed  is  the  amount 
which  the  building  is  worth  less,  by  rcHSOii  of  the  defects,  than  it 
would  have  been  if  eonstriicted  in  entire  conformitv  to  the  con- 
tract," even  though  such  difference  in  value  may  he  negligible.*" 

constructed  according  to  contract — must  he  shown  to  be  impractic- 
able, and  not  a  fair  measure  of  the  damages  sustaineil. 

Where  there  is  a  substantial  performance  the  owner's  measure  of 
damages  is  the  reasonable  cOst  of  remedying  the  defects,  and  not  the 
difference  in  value  between  the  house  as  it  was  and  as  it  should  have 
been.  Snidfr  v.  Peters  Home  Bldg.  Co.  (1918)  139  Minn.  413,  16? 
N.  W.  \m;  Anderson  v.  Odd  Fellows  Hall  Asso.  (1913)  84  N.  J.  L. 
176,  86  Atl.  367;  mewart  v.  Riddle  (1919)  76  Okla.  70,  184  Pac. 
443;  Graves  v.  Allerl  (191g)  104  Tex.  614,  39  L.R.A.(N.S.)  591, 
148  S.  W.  869. 

Where  a  contract  to  build  a  house  has  been  defectively  performed, 
in  that  the  roof  leaks,  the  cement  floor  in  the  basement  is  of  poor 
quality,  the  steps  are  crooked,  the  mantel  not  level,  etc.,  the  measure 
of  damages  ia  the  reasonable  cost  of  altering  the  defects  in  parts  of 
the  house  so  as  to  make  it  conform  to  the  jilims  and  spec  i  lie  at  ions, 
and  not  merely  the  difference  between  the  value  of  the  house  as  it  is 
and  what  its  value  would  have  been  if  constructed  according  to  con- 
tract.   Springer  v.  Janes  (1919)  —  Ind.  App.  — .  323  N.  E.  «]«. 

In  Foeller  v.  Ilehdz  (1908)  137  Wis.  169,  21  L.R.A.(N.S.)  .'(27, 
118  N.  W.  543,  it  is  said  that  the  rule  of  dnmagea  by  which  the 
measure  of  the  proprietor's  loss  on  the  substantial  [lerformanre  of  the 
building  contract  may  be  aseerfAJned  is  the  reasonable  cost  of  remedy- 
ing the  defects  which  can  be  practically  remedied  so  as  to  make  the 
structure  exactly  conform  to  the  agreement,  and  the  dUference  be- 
tween the  value  of  the  structure  so  completed  and  one  like  the  build- 
ing agreed  upon. 

If  the  defect  can  be  rcmedieil  without  great  sacrifice  of  work  and 
material  already  wrought  into  the  building,  the  reas^onahle  cost  of 
correcting  the  defect  should  be  allowed ;  if  of  lierwise,  the  diminished 
■  value  of  the  buildiiLg  on  the  basis  of  the  contract  price,  by  reason  of 
the  defect.  Bm-hhoh  v.  Hosenherg  (1916)  163  Wis.  312,  li!6  \.  W. 
9(6;  HurmeiMer  v.  Wolfgram  (1931)  —  Wis.  — ,  ^m  N.  W.  r>\7. 

The  measure  of  damages  for  failure  to  cimiply  strictly  with  a  mill- 
wriglit  contract  would  lie  the  expense  of  the  new  work  necessary  to 
comply  with  the  contract,  and  the  profits  of  the  mill  for  such  time 
as  it  was  necessary  to  stop  running  whilst  the  alterations  were  being 
made.    Wade  v.  Haycock  (185.5)  25  Ta.  382. 

*•  Where  a  building  contract  has  been  substantially  performed, 
the  measure  of  damages  to  be  allowed  to  the  owner  by  rea-fion  of 
the  contractor's  failure  to  conform  to  specifications  as  to  quality 
to  B.  R.  C. 
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of  lumber  and  manner  of  nailing  in  constructing  a  Btaircasc  is  mere- 
I7  the  amount  of  detriment  Buffered  by  the  owner  by  reason  of 
breaches  of  the  contract,  and  not  the  cost  of  building  a  new  stair- 
case,— especially  where  the  payment  was  to  be  made  before  the  com- 
mencement of  the  work,  and  is  therefore  to  be  regarded  as  an  in- 
dependent promiee.  Carpenter  t,  Ibbetson  (1905)  1  Cal.  App.  873, 
HI  Pac.  1114. 

Where  the  defects  are  remediable,  the  damage  is  properly  measured 
by  the  reasonable  cost  of  correction;  for  defects  which  cannot  be  cor- 
rected without  a  disproportionate  expense,  the  damages  are  prop- 
erly meaBnred  by  the  diCerence  between  the  value  of  the  building 
with  those  imperfections,  and  its  value  witiiout  them.  Thomat 
Haverly  Co.  v,  Jones  (1921)  185  Cal.  385,  197  Pac.  105. 

In  an  action  to  recover  for  work  and  materials  furnished  in  the 
erection  of  a  church  edifice,  where  it  appears  that  the  ceiling  is  2 
feet  lower  than  the  contract  calls  for,  that  tiie  seats  are  narrower 
than  the  specifications  call  for,  and  that  there  are  other  variations 
and  omissions,  that  the  mistake  in  the  height  of  the  ceiling  is  due 
I0  the  combined  error  of  the  plaintiff  and  the  defendants'  architect, 
and  that  the  other  changes  are  dne  to  the  nmicsions  of  the  plaintiff 
and  his  workmen,  that  the  plaintiff,  in  doing  the  work  and  furnish- 
ing the  materials,  acted  in  good  faith,  and  that  the  building  as  com- 
pleted is  reasonably  adapted  to  the  wants  and  requirements  of  the 
<k'fendant3,  and  its  nsebeneficial  to  them,  anil  that  it  would  be  prac- 
tically imjioBsible  to  make  the  building  conform  to  the  contract 
without  taking  it  partially  down  and  rebuilding  it,  the  defendants 
arc  not  entitled  to  deduct  from  tlie  contract  price  as  damages  the  sum 
it  would  cost  to  make  tlic  building  conform  to  the  contract,  but  it 
is  proper  to  deduct  only  tlie  amount  of  the  diminution  in  the  value 
of  the  building  by  reasion  of  the  plaintiff's  deviation  from  the  con- 
tract. I'inchex  v.  Swedish  E.  L.  Church  (1887)  55  Conn.  183,  10 
Atl.  264. 

"  In  the  determination  of  tlie  amount  of  deduction  which  ought  to 
lie  made  in  the  application  to  specific  cases  of  the  general  nUe,  re- 
gard must  be  had  to  the  circumstances  which  cacli  present.  A 
different  method  is  rcfjuired  to  ac-eomplisli  the  ends  of  justice  where 
the  Bliortcomiiiga  arc  such  as  may  he  remedied  and  completion  ac- 
cording to  tlie  contract  had  without  i^ubstanfial  interference  with 
the  structure  of  the  building,  than  where  the  remedy  and  completion 
involve  substantial  structural  changes.  In  the  first  case  tlie  approved 
method  under  ordinary  conditions  is  to  deduct  from  the  contract 
I»rice  such  sum  as  it  would  cost  to  make  the  work  comply  with  the 
cnntrnet.  In  the  latter  case,  the  amount  of  deduction  may  bo 
measurer!  by  the  diminished  value  of  the  building  to  the  owner  by 
reason  of  the  defects.  In  any  case  the  deduction  is  to  he  so  deter- 
mined Ihat  the  owner's  resultant  payment  will  he  fair  and  reasonable 
compensation,  with  reference  to  the  contract  price,  for  what  of  value 
to  him  he  has  received,  and  no  more,  and  that  the  contractor  shall 
receive  a  fair  reward  determined  bv  the  contract  standard  for  the 
10  B.  R.  O. 
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I>eneflt  conferred  by  him  in  his  nttompt  to  execHte  the  contrart. 
At.  J.  Daly  &  Sons  v.  New  Karen  tlolel  Co.  (1316)  91  Conn.  38ti, 
»9  Atl  853. 

In  Small  v.  Lee  (1908)  4  Ga.  App.  aOS,  61  S.  E.  831,  the  court 
paid  that  where  the  defet-ts  in  a  house  as  constmcted  might  be 
remedied  at  a  reaiionable  expense,  it  would  ba  proper  to  deduct  from 
the  contract  price  the  sum  which  it  would  cost  to  complete  it  accord- 
ing to  the  rcquiremeuta  of  the  plana  and  spec ificat ions.  If  the  con- 
tractor had  built  a  strnctnre  substantially  adapted  to  the  purpose  for 
which  it  was  built,  and  of  which  the  owner  waa  in  the  uw  and  en- 
joyment, but  the  defecta  were  such  that  the  structure  could  not  be 
made  to  eouform  strictly  to  the  reqiiirementa  of  the  contract,  except 
bv  an  espenditure  which  would  deprive  the  contractor  of  adequate 
compensation  for  hia  labor  and  materials,  justice  and  equity  would 
require  the  adoption  of  another  measure  of  damages.  In  the  caae  at 
liar,  the  builder,  owing  to  the  mi  ("Con  struct  ion  of  the  plans,  built  the 
rooms  and  veranda  smaller  than  he  should  have  done.  The  court 
declared  that,  in  such  a  case,  the  true  measure  of  damages  would  he 
the  difference  between  the  vakin  of  the  house  as  finished  and  the 
house  as  it  ought  to  have  been  finished.  To  require  that  the  house 
should  I>e  rebuilt,  and  that  the  contractor  should  pay  the  cost  of 
rebuilding,  or  that  the  estimated  cost. of  making  the  house  conform 
to  the  contract  should  be  allowed  as  damages,  would  he  to  give  an 
iinconsctouabie  advantage  to  the  owner,  and  would  deprive  the  con- 
tractor of  adequate  compensation  for  his  work  and  materials. 

The  difference  in  the  market  value  of  t!ie  entire  premises  with  the 
house  as  constructed,  and  their  value  with  the  house  as  it  shoulil 
have  been  constructed,  applies  only  where  the  honse  lia.s  Ijeen  loeatci 
nn  a  different  part  of  the  lot  than  it  should  have  been  according  to 
the  contract.    Ibid, 

Where  a  honse  is  not  located  as  required  by  the  plan,  being  alKiut 
1  foot  out  of  place,  the  owner's  measure  of  damages  is  not  the  ex- 
pense of  moving  the  house  to  the  line  shown  in  the  plan,  but  thi' 
flifference  in  value  of  the  projwrfy  as  it  is  and  as  it  wonlrl  have  been 
if  the  house  had  been  set  according  to  the  plan.  Olsfn  v.  Ilrndrr.ion 
(1906)  113  App,  Div.  676,  99  X.  Y.  Supp.  ftl7. 

In  TauWee  v.  Moore  (189ft)  106  Ky.  749,  51  S.  \V,  564,  it  was 
hold  that  where  the  defect  complained  of  was  the  contractor's  failure 
fo  execute  brickwork  so  that  the  inside  of  a  wall  should  be  as  smooth 
as  the  outside,  the  proper  measure  of  damages  which  might  be  wt 
off  against  the  contract  price  was  the  difference,  if  any,  l>etweeu  the 
value  of  the  building  as  constructed,  and  what  it  would  have  been  if 
it  had  lieen  constnicted  according  to  the  contract,  and  not  the  cost 
of  taking  away  the  wail  and  replacing  it  by  n  wall  conforming  to  the 
contract  requirements,  the  court  saying:  "We  do  not  think  the 
meaaure  of  damages  contended  for  by  appellant  ia  a  sound  or  just 
one.  ...  If  appellant  is  right  in  his  theory,  appellee  might  bo 
mulcted  in  damages  in  a  sum-  equal  to  the  entire  contract  price 
agreed  to  lie  paid  to  him  for  the  jib  of  work,  on  account  of  a  com- 
in  B.  R.  c.  *» 
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paratively  inconsequential  failure  to  literally  comply  therewith, 
and  which  did  not  Affect  the  real  value  of  tlie  work  done  by  him. 
Whilst  it  may  be  true  that  if  a  contractor  should  disregard  tlie  plans' 
Hnd  specifications  under  w^hich  a  building  was  to  be  erected,  and 
erect  one  substantially  dissimilar,  tbe  owner  might  refuse  to  re- 
ceive or  pay  for  the  property,  but' where  there  liaa  been,  as  in  this 
case,  a  substantial  compliance,  it  seems  to  us  that  the  true  criterion 
of  damages  is  that  laid  down  by  the  court," 

In  Oleason  v.  Smifh  (1853)  9  Cush.  48i,  57  Am.  Dec.  G2,  it  was 
held  that  an  instruction  that  if  a  builder  of  a  dam  lias  substantially 
performed,  he  may  recover  so  much  as  his  work  and  labor  were  worth 
to  the  owners,  would  be  erroneous  if  standing  alone,  but  was  correct 
where  the  jury  was  directed  to  arrive  at  the  result  by  deducting  from 
tlie  contract  price  so  much  as  the  dam  built  was  wortli  less  than 
the  dain  contracted  for.  The  court  said  that  the  rule  for  making 
Ijic  deduction  from  the  contract  price  for  the  deficiency  in  tlie  work 
jiad  been  sometimes  sought  in  another  form;  that  the  jury  should 
lake  as  the  basis  of  tbe  calculation  the  contract  price,  and  deduct 
from  that  sum  such  amount  as  would  be  required  to  be  paid  to  com- 
))k'te  the  work  according  to  the  contract;  that  probably  the  result 
would  be  much  the  same  under  cither  of  these  rules.  Tn  many  cases 
tlie  latter  rule  would  not  be  adapted  to  the  case,  as  where  the  build- 
iuij  was  wholly  finished  but  there  was  some  small  departure  from  the 
(-outract  in  some  of  the  details;  there  the  rule  must  bo  to  deduct  so 
much  from  the  contract  price  as  the  work  was  wortli  les3  to  the 
owner. 

.  An  instruction  to  tlie  jury  that,  if  a  house  was  not  built  pursuant 
tn  contract,  they  should  consider  what  tlie  house  was  worth  to  tbe 
owner,  and  to  give  that  sum  in  damages,  is  incorrect,  since  they 
should  be  instructed  to  deduct  so  much  from  the  contract  price  as  the 
house  is  worth  less  on  account  of  tbe  departures.  flaif«-ard  v.  Leon- 
ar,l  (1828)  7  Pick.  181,  19  Am.  Dec.  269. 

When  in  an  action  on  contract  upon  an  account  annexed,  the 
plaintiff  seeks  to  recover  payment  for  building  a  house  according  to 
a  special  contract,  and  proves  that  he  has  substantially  performed  it 
exco|>t  in  some  com  paratively  slight  deviations,  the  measure  of  dam- 
ages is  the  e(mtract  iiricc,  deducting  what  the  house  is  worth  less  to 
the  defendant  by  reason  of  such  deviations,  CuUen  v.  Sears  (1873) 
lia  Mass.  299. 

In  Wagner  v.  Allen  (1899)  174  Mass.  563,  55  X.  E.  320,  an  in- 
sl  ruction  that  a  contractor  substantially  performing  can  recover  the 
i-niilract  price  less  such  sum  as  will  compensate  the  owner  for  tbe 
difference  in  value  between  the  work  as  it  is  and  tbe  work  as  it  would 
have  been  if  the  contract  had  been  properly  performed  was  approved. 

Although  the  true  measure  of  damages  where  the  action  will  not 
lie  upon  the  contract  is  the  additional  value  of  the  land  of  the  de- 
fendant by  reason  of  the  labor  performed  and  matorials  furnished  by 
the  plaintiff,  yet  this  value  may  in  many  cases  be  ascertained  by  de- 
ducting from  the  contract  price  what  the  bouse  was  worth  less  to  the 

10   B.  R.   O. 


,dbyCoogIe 


ANNOTATION,  771 

defendant  by  reason  of  the  deviafiona  from  the  contract.  Norwood 
y.  Lathrop  (1901)  178  Mass.  208,  59  N.  E.  650. 

Where  the  defects  in  constrHction  are  of  such  a  character  as  cannot 
reasonably  be  remedied  so  as  to  make  the  work  correspond  exactly 
to  the  specifications  of  the  contract,  there  should  be  deducted  from 
the  contract  price  the  amount  by  which  the  value  of  the  house  as 
constructed  fell  short  of  what  that  value  wovild  have  been  if  the  con- 
tract had  been  exactly  performed,  rather  than  the  amount  necessary 
to  remedy  any  deficiency  in  the  performance  of  the  contract.  Pela- 
iowsH  V.  Black  (1913)  213  Mass.  428,  100  N".  E.  831. 

Where  the  contract  is  substantially  complied  with,  and  the  build- 
ing is  such  a  oneas  is  adapted  for  the  purpose  for  which  it  was  con- 
structed, and  only  slight  additions  or  alterations  are  required  to 
finish  the  work  according  to  the  contract,  the  detects  being  remediable 
at  a  reasonable  expense  and  without  interfering  with  the  rest  of  the 
structure,  the  measure  of  damages  is  such  a  sum  as  is  necessary  to 
make  the  building  conform  to  the  plans  and  specifications.  But 
where  the  defects  are  such  that  they  cannot  be  remedied  witJiout  the 
■  entire  demolition  of  the  building,  and  the  building  is  wo'rth  less  than 
it  would  have  been  if  constructed  according  to  the  contract,  the  meas- 
ure of  damages  is  the  diHerence  between  the  value  of  the  building  ac- 
tually built  and  the  reasonable  value  of  that  which  was  to  have  been 
built.    Gulov  V.  ClarJc  (1916)  190  Mich.  381,  167  X.  W.  4!). 

The  owner  is  entitled  to  a  deduction  of  the  difference  between  the 
value  of  the  building  actually  tendered  and  that  contracted  to  be 
built,  even  if  the  building  would  be  worth  more  when  completed  ac- 
cording to  the  contract  than  the  contract  price.  Pterson  v.  Smith 
(1920)  211  Mich.  292,  178  N.  W.  659. 

The  measure  of  damaRcs  where  a  building  is  substantially  and  yet 
defectively  completed  is  the  difference  between  tJie  value  of  the  build- 
ing and  the  reasonable  cost  or  value  of  the  building  completed  in 
accordance  with  the  requirements  of  the  contract,  Simons  v.  H'r'/f- 
mann  (1905)  113  Mo.  App.  357,  88  S.  W.  791. 

The  owner  is  entitled  to  the  cost  of  correcting  any  bad  work  done 
by  the  contractor  so  far  as  it  can  reasonably  be  corrected,  and  to  the 
fair  value  of  the  damage  done  to  him  where  it  cannot  be  reasonably 
replaced.    Danforlh  v.  Freeman  (1898)  69  N.  H.  466.  43  Atl.  621. 

Where  the  changing  of  the  building  to  conform  to  specifications 
would  involve  the  destruction  of  so  much  work  already  done,  and  the 
doing  of  so  much  work  not  originally  contemplated  by  the  parties, 
that  such  an  inquiry  could  not  be  any  reliable  aid  to  tlie  jury  in 
ascertaining  the  difference  between  the  value  of  the  building  in  its  de- 
fective condition  and  what  would  have  been  its  value  if  no  defect  had 
existed,  there  is  no  error  in  a  refusal  to  charge  the  jury  that  if  they 
found  the  contract  to  have  been  substantially  performed,  they  must 
allow  the  owner  such  an  amount  as  woidd  be  necessary  to  make  the 
building  conform  to  the  specifications;  but  the  true  rule  of  damages  . 
is  the  difference  in  value  between  the  building  as  in  fact  finished  and 
as  it  would  have  been  had  the  provisions  of  the  contract  been  accu- 
10  B.  R.  C. 
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rately  carried  out.    Morton  v.  Hatrison  (188-5)  20  Jones  &  S.  305. 

Wliere  the  action  was  on  a  eoiitract  for  the  building  of  a  water 
tower  and  tank,  it  was  lielil  tliat  the  proper  limliug  was  not  the 
tiniouiit  of  money  it  would  take  to  make  such  tower  and  tank  i-on- 
form  to  the  specifications,  hut  the  diminiMlied  value  of  said  tower 
and  tank,  hy  reason  of  the  failure  to  conform  to  the  specifications. 
Madkonvilh  v.  lioxser  (1906)  &  Ohio  0.  C.  X.  S.  387. 

Tiio  proi}er  rule  for  measuring  the  recovcrahle  dillerence  hetweeii 
substantial  and  complete  performance  of  a  building  contract  is  luit 
ne<.esFarily  the  cost  of  tearing  down  the  dcfei'live  work  ami  rcbuihiing 
it  so  as  to  conform  to  the  contract.  It  ie  the  rcaRonahIc  cost  <if 
remedying  defectt)  go  far  as  that  can  be  done  practicably,  and  the 
diniiuislied  value  of  the  building  so  conij)loted,  because  of  defects 
not  Ko  temediRlile.  Ashland  Lime,  Salt  &  Cement  Co,  v.  Shurex 
(1809)  105  Wis.  123,  81  N.  W.  136.  A  sentence  used  by  the  court 
in  connection  with  the  foregoing  statement  of  the  nile  of  damages: 
"As  to  any  defect  that  may  l>e  suggested,  if  the  cost  of  remedying  it 
will  exceed  the  diminished  vaUie  of  the  structure  in  a  material  de- 
gree, the  latter  ia  the  true  menriiire  of  liability  of  the  builderM." — 
which,  read  literally  and  withont  reference  to  the  context,  would 
violate  the  general  principle  running  through  all  the  cases,  that  the 
proprietor  is  entitled  to  the  very  thing  contracted  for,  or  its  e(|uiva- 
Icnt.— is  explained  in  FoeUer  v.  Heintz  (1908)  137  Wis.  ]G:i,  2t 
L.E.A.(N.S.)  327,  118  X.  W.  543,  as  referring  only  to  imperfections 
requiring  substantial  destruction  of  the  material  parts  of  a  building 
created  according  to  contract,  and  a  lieginuing  over  again,  in  order  to 
remedy  the  defects. 

Wliere  the  deviation  complained  of  is  that  a  felt  or  asphalt  paper 
roof  has  been  put  on,  instead  of  a  tar  and  gravel  roof,  the  proper 
measure  of  damage.^  is  the  expense  of  a  new  graiel  roof,  since  the 
substitution  will  not  involve  any  reconstruction  of  the  huiltliug.  or 
great  sacrifice  or  inwrought  material;  but  in  t!ie  case  of  a  defective; 
floor,  the  measure  of  damages  is  the  diminished  value  of  the  building. 
BuckhoU  V.  Rosenberg  (1016)  163  AVis.  312,  156  X.  W.  04C. 

In  an  action  on  a  contract  to  construct  an  elevator,  shown  to  have 
been  substnntially  although  not  exactly  performed,  in  which  it  ap- 
pears that  it  would  cost  a  great  deal  more  to  reeonstrurt  or  adjust  it 
no  as  to  conform  to  the  contract  than  would  he  warranted  by  any 
benefit  to  !«  derived  in  making  the  alterations,  the  amount  of  de- 
duction to  which  tlie  owner  is  entitled  is  tlie  difference  between  the 
actual  value  of  the  elevator  and  what  its  value  would  have  been  if  it 
hafl  been  constructed  in  exact  compliance  with  the  contract.  Otii 
Eleralor  Co.  v.  Flanders  liealli/  Co.  (1914)  244  I'a.  186,  00  Atl,  C:M. 

In  Wahk  Conslr.  Co.  V.  Cleveland  (1020)  271  Ked.  ?01,  it  is  said: 
"In  cases- of  this  character,  tw-qjiijes  have  been  applied,  depending 
somewhat  upon  the  circumstances  of  each  case.  Qnp  is  that  the  con- 
tractor is  entitled  to  recover  the  contract  price,  diminished  by  the 
difference  lictwcen  the  value  of  the  building  to  the  owner  in  its  dc- 
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The  statement  mofle  in  one  case,"  that  the  amoiint  of  the  allow- 
ance should  he  what  the  building  is  worth  leas,  by  reason  of  the 
■  iefeots,  than  the  contract  price,  seems,  in  view  of  other  decisions  by 
tlie  same  court,  to  have  been  made  by  inadvertence.  Jn  some  cases, 
liowever  (as  ic  the  case  of  a  contract  for  the  construction  of  an  ele- 
vator: Otix  Kl^i-utor  Co.  v.  Flanderx  lieaihj  Co.  supra),  the  • 
contract  price  must,  ex  npcrmilale,  Iw  talvcn  as  tlie  measure  of  the 
vaUie  of  the  work  if  completed  acconliiig  to  contract. 

While  the  rule  that  the  owuer  is  entitled  to  an  allowance  of  the 
diiTorence  between  the  value  of  the  work  as  it  is  and  its  value  as  it 
woirld  have  been  if  the  contract  had  been  properly  performed 
operates  justly  enough  where  the  work  contracted  to  l>e  done  would 
lia\'e  been  worth  as  much  or  more  than  the  contract  price,  there  is 
room  for  doubt  as  to  whether  it  is  a  proper  one  where  such  work 
would  have  been  worth  less  than  the  contract  price.  An  applicatioQ 
(i{  the  above  rule  to  bucIi  a  situation  might  show  no  difference  be- 
tween the  value  of  the  work  done  and  that  contracted  to  be  done, 
thereby  compelling  the  owiier  to  pay  the  full  contract  price  for  eome- 
Ihinp  other  than  what  he  contracted  for.  Inasmuch  as  the  right  of 
a  contractor  to  recover  where  he  lia.s  not  fully  performed  is  supposed 
to  rest  on  equitable  considerations,  this  ought  not  to  be  tolerated. 
The  way  out  of  the  difficulty  would  he  always  to  consider  the  value 
of  the  work  contracted  for  as  not  less  than  the  contract  price. 

In  conclusion,  it  may  be  noted  that  where  the  contractor  has  in- 
tentionally failed  to  comply  with  the  specifications,  the  owner  is 
entitled  to  be  allowed  the  cost  of  making  the  work  conform  to  such 
specifications,  and  not  merely  the  difference  between  the  value  of  it 
as  done,  and  the  value  of  it  if  performance  in  accordance  with  the  con- 
tract, although  he  does  not  undertake  to  remedy  the  defects  eom- 
jtlaincd  of.** 

fective  condition,  and  its  value  if  perfectly  constructed.  This  nilo  is 
applied  whenever  the  structure  or  building  is  useful  to  the  owner  in 
its  defective  condition,  and  it  is  neither  fair  nor  reasonably  prac- 
ticable to  remedy  the  defects  by  the  making  of  re|)airs.  In  othei 
<ases,  where  there  is  a  failure  to  com]»lete  the  work,  and  sncli  failure 
may  n-asonably  be  remedied  by  the  e.xpenditure  of  additional  labor 
iinri  materials,  or  where  the  defects  are  of  such  a  character  that  they 
may  be  fairly  and  reasonably  remedied  by  the  e.xpenditure  of  laiior  ' 
ami  materials,  the  proper  rule  seems  to  ixt  to  deduct  from  the  con- 
tract price  such  sums  as  woidd  Iw  reasonably  necessary  to  complete 
the  work  according  to  the  contract,  or  to  make  such  repairs." 

"»./-i<»/j  rf-  Youngs  V.  A>(i^  (1021)  ?:!0  \.  Y.  2:!fl,  —  A.L.R.  — , 
Viii  X.  E.  88!). 

".•Oierry  v.  Madler  (1905)  12;(  Wis.  631,  101  X.  W.  1095. 

*»  Turner  v.  llenning  (1920)  49  App.  D.  C.  183,  2C2  Fed.  637. 

Where  the  contractor  without  the  consent  of  the  owner  has  sub- 
]a  111  It.  r. 
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etituted  brick  constrnction  where  the  contract  called  for  artificial 
etone,  the  meaeure  of  diunagee  is  the  cost  of  replacing  the  work  with 
the  material  called  for  by  the  contract,  although  the  value  of  the 
completed  building  is  not  greatly  reduced  by  the  substitution  of  brick 
for  the  artificial  stone.  L'ettce  v.  Deniiie  (1911))  41  C'al.  App.  i'lH, 
,  182  Pac.  980. 

Where  a  contractor  has  substituted  other  materials  or  altered  the 
plan  of  construction,  in  arriving  at  the  difference  in  value  of  the  house 
as  built  and  as  it  should  have  been  built  under  the  contract,  the  cost 
of  taking  out  all  the  work  and  material  not  according  to  the  contract, 
and  having  such  work  done  over,  should  be  ascertained.  Kiel  v. 
Kline  {1893)  15  Ky.  L.  Bep.  158. 

In  l^piiik  V.  Mueller  (1898)  77  Mo.  App.  85,  a  majority  of  the 
court  held  that  the  measure  of  damages  recoverable  for  the  substitu- 
tion of  inferior  varnish  in  finishing  a  house  was  the  sum  necessarily 
expended  by  the  owner  in  removing  the  vamiah  and  revamishing; 
the  dissenting  member  of  the  court  ^ing  the  position  that,  the  house 
having  been  u^ed  by  the  owner,  the  true  meaisure  of  his  damages  was 
the  difference  between  the  work  as  done  and  aa  it  ought  to  have  been 
done. 

Where  the  contractor  substituted  an  iron  pipe  for  a  strong  lead 
water  pipe  required  by  tlie  contract,  he  must  pay  the  owner,  not  the 
difference  between  the  iron  and  lead  pipes,  but  the  cost  of  laying  a 
lead  pipe  aa  provide<l  for  in  the  agreement.     Morgan  v.  Gamble  . 
(1911)  2:i0  Pa.  1G5,  79  Ati.  410. 

In  Walter  V.  Ihidgiax  (1912)  16  Mo.  App.  fi9,  148  S.  W.  14ft,  it 
is  held  that  the  measure  of  damages  for  defective  workmanship  in 
the  performance  of  a  contract  to  plaster  a  building  (the  surface  hav- 
ing been  left  uneven  and  wavy)  was  not  the  difference  in  the  value 
of  the  plastering  as  done  and  the  value  of  the  work  had  it  been  done 
in  accordance  with  the  contract,  but  the  cost  of  making  the  work 
conform  to  the  contract  by  removing  the  finishing  coat  and  replacing 
it,  even  though  the  owner,  without  waiving  the  contract  or  acquies- 
cing in  its  defective  performance,  had  taken  possession  of  the  build- 
ing and  hy  continued  use  evinced  an  intention  to  use  the  plastering  so 
long  as  it  might  i>c  used.  The  court  said  :  "The  defendant  owner  has 
suffered  no  diminution  of  rental  value  of  the  building,  and  for 
aught  disclosed  the  plastering  will  last  as  long  as  ])lastering  put  on 
with  an  even  surface  would  last.  If  the  owner  chooses  to  use  tlie 
work  as  long  as  it  will  last,  it  will  not  suffer  any  pecuniary  loss,  and, 
as  it  does  not  intend  to  occupy  the  building  except  by  tenants,  the 
work  will  1)0  just  as  vnhmblc  to  it  as  work  properly  done.  Must  we 
say  then  that,  having  a  work  just  as  vnlnable  as  that  specified  in  the 
contract  would  have  been,  the  owner  has  no  remedy,  no  right  to  a 
performance  of  the  contract,  or  the  just  equivalent  of  such  -perform- 
ance? We  think  we  are  not  constrained  to  pronounce  a  rule  so 
emasculatory  of  one  of  the  most  fundamental  principles  of  contract 
10  B.  B.  C. 


«byCoogle 


ANNOTATION.  TV. 

law.  The  substitution  by  the  contractor  of  poor  workmanehip  for 
good  wgg  a  breach  of  his  contract,  and  as  the  poor  workmanship  was 
of  a  character  to  affect  the  whole  jolj — -to  toave  ite  entire  surfaco 
uneven,  wavy,  and  lumpy,  a  standinij  ofTent^e  to  the  eye  and  taste — 
the  defect  was  as  much  a  variance  from  the  general  plan  and  specifica- 
tions as  was  the  substitution  of  stock  briek  for  pressed  brick  in  the 
case  of  Marsh  v.  Ilickards  (1859)  20  Mo.  99,  where  Judge  Scott  said 
that,  if  one  pays  for  the  gratification  of  his  taste,  he  has  a  right  to 
have  it  gratified,  and  the  dclinr^uent  contractor  will  not  be  heard  to 
nay  that  the  house  built  of  cheap  material  is  as  valuable  as  one  built 
of  more  costly  material.  So  an  owner  is  entitled  to  good  workman- 
ship wlien  he  pays  for  it  and  stipulates  for  it."  £.  S.  0. 


[BUPREHE  COURT  OP  NOVA  SCOTIA.] 

DOMINION  SUPPLY  &  CONSTRUCTION  COMPANY  v. 
FOLEY  BROS. 

63  Nova  Scotia,  333. 

C«ntract«  —  Stalvte  of  Fmuda  —  Oral  nale  of  nanS  and  grav^.    -    - 

Sand  and  gTsvel  are  a  part  of  the  hoiI  and  are  "land"  within  the 
meaning  of  the  4th  eection  of  the  Statute  of  Frauds,  and  an  oral  con- 
tract for  tlic  Bale  of  such  material  canuot  be  enforced. 

—  Proi'iHfoii  for  panning  Innpeftfon  —  I.liilillHu  for  pari  rejected. 

Where  sand  and  gravel  contracted  for  is  required  to  paas  inapeetion 
and  payment  \t  to  lie  made  for  that  which  passes  such  inspection,  there 
is  no  linbilitj'.to  pay  for  that  rejected.    Per  Drjsdalc.  J, 

—  Part  performance  — Doctrine  Inappllcnble  ichere  iHght  to  apeclfie 

performance  gone. 

Fart  performance  u  an  equitable  doctrine  and  cannot  be  relied  upon 
to  take  a  case  out  of  tlie  Statute  of  Frauds  where  specific  perform- 
ance lias  become  imposaible.     Per  Ritchie,  E.J. 

(December  10,  1019.) 


Ai'PE.VT.  from  judgment  of  Harris,  C.T.,  dismissing,  with 
costs,  plaiiitiffii'  action  on  a  verbal  contract  for  the  ptircliaso  of 
sand  and  gravel. 

The  judgment  appealed  from  wns  as  follows: — 
10  B.  R.  C. 


«byCoogle 


770  SUPREME  COURT  OF  NOVA  SCOTIA. 

TIic  plaintiffs  aue  for  damsges  for  breach  of  contract  with  de- 
foinlttntB. 

Tlic  ilcfcndants  had  a  confrnct  with  his  Majesty,  the  Kin?, 
j'c|)  resell  ted  by  the  Honorable  the  iliiiister  of  Railways  and  Ca- 
nals of  C'anada,  for  the  construction  of  the  first  unit  of  the  docks 
at  the  Halifax  Ocean  Terminals,  and  for  the  concrete  work  they 
loquired  a  large  quantity  of  sand  and  gravel.  For  convenience,  I 
will  refer  to  the  contract  as  being  with  the  government. 

Tlie  plaintiff  company  had  been  organized,  and  hfld  acquired 
scvpral  islands  near  Chester,  in  ^lahone  bay,  which  were  com- 
posed of  sand  and  gravel,  and  thoy  [334]  approached  the  defend- 
ants for  the  pnrpose  of  stalling  the  sand  and  gravel  required  for 
their  contract  with  the  government.  A  bargain  was  made,  which, 
however,  was  not  reduced  to  writing  or  signed  at  the  time.  The 
defendants  took  a  small  quantity  of  sand  and  gravel  from  plain- 
tiffs' islands — less  than  their  total  requirements  for  the  contract 
witii  the  government — and  they  refused  to  take  more. 

The  points  involved  are:  (1)  What  was  the  contract  between 
the  parties?     (2)  Has  there  been  a  breach  of  that  contract? 

It  was  estimated  at  the  beginning  of  the  pegotiations  tliat 
400,000  to  500,000  cubic  yards  of  sand  and  gravel  would  be  re- 
quired for  the  government  contract,  but  the  quantity  actually 
used  is  now  said  fo  have  been  300,000  cubic  yards. 

The  plaintiffs'  claim  is  that  their  contract  with  defendants  re- 
quired defendants  to  take  all  the  sand  and  gravel  in  their  con- 
tract with  the  government,  or  the  equivalent  theivof  in  quantity, 
from  plaintiffs'  islands,  regardless  of  its  suitability  for  the  pur- 
poses of  their  contract  with  the  government,  and  whether  they 
were  able  to  use  it  or  not  They  do  not  put  their  contention  in 
these  words,  hut  that  is  what  it  means  if  followed  to  its  logical 
conclusion. 

On  the  other  hand,  the  defendants'  contention  is  that,  under 
the  contract,  they  were  to  pay  8  cents  per  cubic  yard  for  all  the 
sand  they  might  take  from  plaintiffs'  holdings,  but  they  claim 
that  they  were  not  bound  to  take  alt  tlie  sand  required  for  the 
government  contract, — and  this  involves  the  contention  that  they 
10  B.  R.  C. 
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were  not  obliged  to  take  any  sand  or  gravel  whatever  from  defend- 
ants. 

But  defendants  also  claim  tliat  the  sand  and  gravel  of  the 
plaintifFs  proved  unsuitable  and  was  rejected  by  the  government 
engiueersj  and  defendants  were  obliged  to  get  other  sand  and 
fri-avol  for  the  work. 

Of  the  total  quantitv  of  sand  and  gravel  required  for  the  eoii- 
ti-acf,  viz.,  300,000  cubic  yards,  7,3')0  cubic  yards  only  came 
from  plaintiffs'  property  (and  was  paid  for),  leaving  202,650 
cubic  yards  which  plaintiffs  claim  they  are  entitle<l  to  be  paid 
for  at  8  cents  per  cubic  yard,  equal  to  $23,412,  leas  $500  received 
from  sole  of  sand  to  other  parties  after  the  alleged  breach  of  the 
contract. 

|33SJ  There  is  much  obscurity  about  the  actual  contract,  ami 
I  have  to  find  if  I  can  what  the  parties  really  agreed  to. 

There  is  a  letter  written  by  defendants  during  the  negotiations, 
but  before  the  verbal  contract  was  entered  into.  It  is  dated 
February  10,  1914,  and  reads  as  follows: 

Halifa.^,  N.  S.,  February  10th,  1014. 
Joseph  If.  Tobin,  Esq., 

Sect.  Dominion  Supply  &  Construction  Co., 
Dcimis  I'uilding, 
City. 
Dear  Sir:— 

Ileplyiug  to  yours  of  this  date  with  reference  to  our  sand  and 
gravel  spit^'itications  and  requirements,  for  use  on  the  Halifax 
m'can  teniiinals,  we  beg  to  state  that  we  will  require  for  this 
work  approximately  150,000  cubic  yards,  of  sand,  150,000  cubic 
yards  of  gravel  to  pass  a  2-inch  fing,  100,000  yards  of  gravel  to 
pass  a  J-inch  ring.  This  material  will  have  to  be  delivered  to  us 
)it  the  rate  of  about  250  cubic  yards  of  snud  and  500  cubic  yards 
of  gravel  [KT  day,  starting  about  June  Ist.  These  figures  arc  of 
(•nurse  approximate,  and  the  actual  requirements  of  the  work  will 
have  to  be  varied  more  or  loss,  as  the  requirements  of  the  work 
necessitate.  The  above  figures  we  believe  at  the  present  time  to 
no  maximum. 
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Will  you  please  give  us  a  figure  based  on  the  price  per  cubic 
yard  for  each  different  claas  of  luaterial  aa  above  stated,  f.  o,  b. 
scows  at  tho  work,  or  at  siieh  crflier  point  in  the  Halifax  harbor 
as  may  be  hereafter  designated.  You  will  of  course  deliver  tliia 
material  to  us  on  board  scows,  and  we  will  arrange  to  unload 
bame.  We  will  requirothe  free  use  of  the  scow  after  deliverj  is 
made  for  not  less  than  forty-eight  hours. 

In  the  event  of  a  contract  being  entered  with  you  for  the  pnr- 
clinse  of  this  material  by  us,  you  of  course  understand  that  it 
will  be  bought  under  tbe  specifications  as  issued  by  tho  govern- 
ment engineers,  and  will  he  also  subject  to  their  acceptance  or 
refusal  upon  delivery  at  the  work. 

Awaiting  your  reply,  we  remain, 
Yours  truly, 
Foley  Bros,,  Welch,  Stewart,  &  Fauquier, 

per  BeWitt. 

[336]  At  that  time  it  was  contemplated  that  plaintiffs  would 
bring  the  sand  and  gravel  to  and  deliver  it  at  Halifax,  but  later 
this  idea  was  abandoned,  and  both  parties  agree  tliat  the  bargain  ' 
eventually  made  was  for  sand  and  gravel  at  Chester  to  be  trans- 
ported by  defendants,  and  not  by  plaintiffs. 

Although  apparently  nothing  was  said  about  the  letter  when 
the  parties  eventually  met  to  discuss  the  contract,  it  is,  I  think, 
i'lear  that  what  both  parties  had  in  mind  was  sand  and  gravel 
that  was  within  the  specifications  forming  part  of  tho  defendants' 
contract  with  the  government,  and  it  was  to  be  subject  to  the  nc- 
(icptnnce  or  refusal  of  the  government  engineer  as  required  by 
that  contract.  That  is  what  defendants  specifically  stated  in  the 
letter  of  February  10,  1914,  to  be  a  condition  of  any  contract 
they  might  enter  into,  and  it  is  what  both  parties  must  have  had 
in  mind.  I  would  have  had  great  difficulty  in  finding  that  de- 
fendants ever  made  a  contract  to  take  a  quantity  of  sand  and 
gravel  from  plaintiffs  equal  to  their  total  requirements  for  the 
works  in  question,  regardless  of  whether  it  was  or  was  not  suit- 
able for  their  purposes,  and  regardless  of  whether  or  not  they 
10  B.  R.  C. 
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would  be  allowed  by  the  government  ongincers  to  use  it  for  tlie 
contract. 

In  my  opinion  the  letter  of  the  10th  Fobrnary,  1914,  was  the 
basis  of  the  subsequent  negotiations,  amt  what  tho  parties  met  to 
discuss  and  did  Jiseiiss  was  a  sale  and  purchase  of  sand  and 
gravel  which  had  to  be  equal  to  that  mentioned  and  described 
in  the  specifications  attached  to  their  contract  with  the  govern- 
ment, and  it  had  to  he  accepted  by  the  government  cngiuoera.  I 
am,  however,  of  the  opinion  that  plaintiffs  were  led  to  believe,  by 
what  llr.  Porter  said,  that  all  the  sand  and  gravel  required  for 
the  work  would  bo  taken  from  their  holdings,  provided  it  proved 
(as  they  both  expected)  suitable  for  the  purpose  and  was  ac- 
cepted by  the  engineers  of  the  government.  They  discussed  the 
quantity  required,  and  that  would  have  been  useless  or  of  little 
importance  if  defendants  were  not  to  be  obliged  to  take  any,  and 
then  the  price  fixed  would  naturally 'be  less  if  they  were  dealing 
■  with  the  whole  quantity. 

From  the  letter  and  the  evidence  of  the  witnesses,  I  find  that 
the  contract  really  entered  into  was  that  defendants  were  to  take 
their  total  requirements  of  [337]  sand  and  gravel  for  their  con- 
tract with  the  government  from  the  plaintiffs'  property,  provided 
the  sand  and  gi-avci  was  such  as  defendants  were  required  to  use 
under  their  contract  with  the  government,  and  provided  it  was 
accepted  by  the  government  engineere  upon  delivery  at  the  works 
in  Halifax. 

The  question  is  whether  the  sand  and  gravel  was  of  the  quality 
required,  or  whether  it  was  rejected  by  the  government  en- 
gineers. 

The  contract  of  the  defendant  with  the  government  contained 
the  following  clause: — 

"119.  The  sand  must  be  gritty  and  hard  grained,  sharp  and 
coarse,  with  grains  of  angular  form  and  with  graded  or  various 
sizes  containing  the  smallest  percentage  of  voids.  It  must  be 
clean  and  free  from  sticks,  clay,  loam,  mica,  lime,  ligneous, 
earthy,  vegetable,  and  organic  matter  or  other  deleterious  sub- 
stances, and  shall  he  thoroughly  washed  if  so  required  by  the 
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euglQeer.  It  must  be  of  sucli  quality  that,  wLen  mixed  with  ce- 
ment and  made  into  test  briquettes,  it  shall  show  tensile  str^igths 
of  at  least  80  per  cent  of  the  strength  specified  to  be  obtained 
from  similar  briquettes  made  from  the  same  sample  of  cement 
and  standard  sand  from  Ottawa,  Illinois." 

There  is  no  doubt,  I  think,  that  the  sand  which  was  brou^t  by 
defendants  from  the  plaintiffs'  property  at  Cheater  proved  unsat- 
isfactory to,  and  a  large  quantity  of  it  was  rejected  by,  the  gov- 
(Tnnient  engineers. 

On  September  12,  1914,  Mr.  A.  0.  Brown,  the  government 
engineer,  wrote  defendants  as  follows: — 

"The  fine  sand  which  you  landed  at  the  Blockyard  for  use  in 
the  reinforced  concrete  shells  is  of  very  inferior  quality,  and  I 
mnst  request  that  nd  more  of  it  be  landed.  If  you  will  notify  me 
as  each  load  of  sand  or  gravel  arrives,  I  shall  try  and  arrange  to 
inspect  it  before  it  is  landed ;  this,  in  the  event  of  a  poor  load, 
may  save  you  considerable  troubla  In  storing  your  sand,  gravel, 
and  broken  stone  it  will  be  necessary  for  you  to  keep  the  differ- 
out  grades  separate;  otherwise  it  will  be  quite  impossible  to  ac- 
curately proportion  the  mixture.  You  will  realize  that  this 
grading  of  the  aggregate  is  of  the  utmost  importance,  and 
especially  where  the  concrete  is  to  be  used  in  the  seawater." 

[338]  Again,  in  n  letter  dated  February  19,  1915,  Mr.  Mc- 
Gregor, superintending  engineer,  in  a  lott«r  to  defendants  com- 
plaining of  delay  and  other  things,  says: — 

"Your  grnvcl  and  sand  supply  last  fall  was,  as  you  know, 
somewhat  unsatisfactory,  and  better  arrangements  will  require  to 
Ih-  nuide  this  sinumer.  This  matter  should  receive  immediate 
jittciition  so  that  au  adequate  supply  of  first-class  material  will  be 
coming  forward  when  required  at  the  opening  of  the  season. 
Kiiud  such  as  delivered  from  Chester  last  year  required  an  admix- 
ture of  some  finer  sand  to  obtain  a  satisfactory  gi-ading." 

And  again,  in  a  letter  dated  May  19,  1915,  Mr.  McGregor 
wrote : — 

"I  regret  to  have  to  inform  you  that  the  quality  of  sand  pro- 
vided for  use  in  the  reinforced  concrete  shells  ia  now  such  that  it 

10  B.  R.  O. 
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is  unfit  for  further  use.  I  am  therefore  compelled  with  great 
reluctance  to  reject  it  for  use  in  the  concrete.  The  question  of  a 
satisfactory  supply  of  sand  is  one  we  have  had  constantly  before 
xia  for  the  past  ^eitr  or  more,  and  it  is  imperative  that  an  adequate 
supply  of  suitable  material  be  provided  immediately;  otherwise 
it  will  be  necessary  to  stop  work  and  much  valuable  time  will  bo 
lost  on  its  account." 

A.  C,  Brown,  the  government  engineer,  was  called  and  said : — 

Q.  Did  you  test  this  Chester  sand,  so  called  S 

A.  Yes. 

Q.  What  did  you  find? 

A.  I  found  it  was  lacking  in  moderately  fine  sand. 

Q.  In  other  words,  did  you  find  it  well  graded  ? 

A.  Poorly  graded ;  not  up  to  specification ;  not  well  graded, 

Q.  How  many  tests  did  you  make  of  this  sand  ? 

A.  I  suppose  quite  a  dozen  tests,  but  it  was  obvious  it  was  not 
suitable.  The  contractors'  engineer  agreed  in  looking  it  over  it 
was  not  suitable.    It  could  be  easily  seen, 

Q.  Did  they  use  it  ? 

A,  AVe  used  part  of  it,  and  we  tried  to  make  a  good  mixture  of 
concrete  by  putting  crushed  rock  with  it  and  dust  from  crushings, 
and  I  think  they  got  some  sand  from  the  eastern  passage,  and 
finally  we  told  them  they  must  get  better  material  or  stop  the 
work  until  they  could. 

Q,  Did  you  reject  the  sand? 

A.  Wc  rejected  that  gravel  as  it  stood, 

Q,  Could  it  be  used  without  using  other  sand? 

A.  No ;  and  without  using  other  stone. 

[339]  Ricliard  B.  Porter,  one  of  the  defendants,  says: — 

Q.  You  spoke  about  the  engineer  finding  fault  with  the  sand ; 

what  engineer? 

A.  Mr,  Brown  was  on  the  work ;  he  inspected  this  sand, 

Q.   Was  any  complaint  or  report  made  by  him  in  regard  to  - 

sand  delivered  in  1915? 
A.  Yes. 

10  B.  n.  G. 
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Q.  I  aske<l  you  about  the  engineer;  was  nut  Mr.  McGregor 
the  engineer  in  charge  in  1914— 1915  J 

A.  He  was. 

Q.  And  yon  hadn't  got  any  complaint  from  liim? 

A.  I  presnme  it  was  through  Mr.  Urown ;  he  was  on  the  work ; 
the  aand  was  not  satisfactory;  I  got  orders  they  could  not  use 
this  material  as  far  as  classified  material,  and  1  had  to. go  over 
to  the  ]N'orth  Shore  and  load  a  acow  with  rock  to  mix  it  with  this 
material,  and  the  report  from  Mr,  Brown  was  the  sand  was  too 
eoarae,  not  enough  fine  in  it;  and  not  enough  rock  to  fulfil  the 
specifications  required  on  the  joh,  and  they  ordered  me  to  go  and 
get  other  material. 

Q.  AVas  not  Mr.  McGregor  under  your  contract  J 

A.  He  was  chief  engineer. 

Q.  In  1914-1915  ? 

A.  Yes. 

By  the  court:    Q.  Mr.  Brown  was  assistant! 

A.  Yes. 

By  Mr.  Jenks:  Q.  And  Mr.  McGregor  was  the  man  whoso 
business  it  was  to  deci<le  tliese  things  ? 

A.  I  can't  say;  when  Mr.  Brown  would  instruct  us  what  to  do 
we  felt  it  our  <luty  to  do  it  same  as  Mr.  McGregor. 

Q.  Mr.  Brown  was  Mr.  McGregor's  assistant  1 

A.  Yes. 

James  McGregor,  who  was  superintending  eugineer,  was  over- 
seas at  the  time  of  the  trial,  and  it  was  adjourned  in  order  that 
he  might  be  examined  and  his  evidence  taken  after  his  return. 
His  evidence  shows  that  of  7,350  cubic  yards  bi-ought  from 
plaintiffs'  property  in  1914,  only  3,000  were  actvpted  as  suitable 
for  the  concrete  shells.  The  balance  of  4,000  was  njected,  and  it 
was  used  by  defendants  for  temporary  work,  i.  c,  huihtiugs  which 
defendants  required  for  the  purpose  of  performing  the  govern- 
ment contract,  but  not  part  of  the  contract.  There  was  only  a 
comparatively  small  quantity  of  material  needed  for  this  tem- 
porary work,  and  if  less  than  half  of  the  sand  brought  up  could 
bo  useil  for  the  work  under  the  government  contract,  it  was,  I 
10  B.  R.  O. 
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think,  obvioiiaty,  not  com  me  rci  ally  possible  to  keep  on  bringing 
Band  from  that  locality.  The  specifieiitions  referred  to  only  ono 
quality  of  material,  and  the  engineers  had  the  right  to  accept  or 
reject,  and  fhey  did  [340]  reject,  a  large  quantity  of  the  Cheater 
sand  for  the  concrete  work. 

Johnston  Porter,  one  of  the  defendants,  says,  in  speaking  of 
the  spring  of  1915 : — 

"ifr.  McGregor  came  down  and  condemned  the  material  for 
the  blocks,  and  said  we  would  have  to  get  other  materials  that 
suited  the  specifications,  and  of  course  I  had  to  go  out  and  get 
other  materials.     I  prospected  down  the  shore." 

Colonel  Ralston,  who  appeared  for  plaintiffs  on  the  final  hear- 
ing, pressed  very  strongly  a  contention  that  the  real  reason  why 
defendants  gave  up  taking  plaintiffs'  material  was  not  because 
suitable  sand  and  gravel  could  not  be  obtained  at  Chester,  but 
because  defendants  found  they  were  able  to  get  other  material 
more  conveniently.  He  based  this  contention  on  the  following 
evidence  of  Senator  Crosby.    He  says  (page  9) : — 

I  said  to  Mr.  Porter  how  surprised  we  were  to  find  he  was 
breaking  away  from  the  contract  which  he  liad  solemnized  with 
me  in  such  a  friendly  way,  and  he  said  something  about  the  fact 
that  they  had  got  some  sand  which  was  more  convenient  for 
them;  that  the  engineer  had  accepted,  although  intimating  to  me 
that  this  sand  had  been  put  before  the  engineer  previously  and 
they  had  not  accepted  it ;  that  it  was  more  convenient  and  easier 
for  them  to  get — although  perhaps  it  miglit  cost  them  more  or 
something  of  that  kind ;  therefore  he  was  going  to  give  up  taking 
our  sand  on  that  account;  we  had  some — 

Q,  He  stated  that  in  the  presence  of  these  gentlemen  ? 

A.  Yes. 

Q.  You  say  he  said  he  was  giving  up  taking  sand  from  you  al- 
together ? 

A.  Yes. 

Joseph  Jr.  Tobin's  version  of  the  same  interview  is  found  on 
page  23  and  is  as  follows : — 

One  of  them  wanted  to  know  the  reasons  for  leaving  the 
10  B.  R.  O. 
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i^liinJa,  aud  Mr,  Porter  gave  the  i-casous  as  he  waa  able  to  acquire 
(hcajier  and  hetter  from  East,  and  the  stuff  from  Cheater — eon- 
ditiuiis  were  not  right;  and  Mr,  Crosby,  I  think — 

Q,  AVas  anything  said  about  they  were  through  at  Chester  ? 

A.  I  believe  he  said  this  for  the  first  time  to  my  knowledge, 

Q.  They  were  through  getting  smid  at  Chester? 

A.  I  believe  so;  he  gave  weather  conditions  on  the  coast  as  a 
reason  [341]  aud  he  was  getting  it  cheaper,  but  not  better-— ijuick 
or,  I  think  be  said.    I  don't  think  be  said  better. 

This  was  bis  direct  examination. 

Hichard  B.  Porter,  with  whom  this  eonversation  took  place, 
WHS  asked  about  it  by  plaintiffs'  counsel  on  cross-examination, 
au<I  his  version  is  as  follows: — 

And  you  said  you  were  getting  the  sand  more  conveniently 
el.*cwhere  ? 

A,  I  did  say  tba£;  wc  were  go'wg  to  get  sand  at  other  placori 
more  convenient  and  more  fitted  for  doing  our  work ;  we  wore  not 
getting  it  then,  but  were  arranging ;  we  hadn't  got  any  sand  else- 
whore  up  to  that  time;  we  had  tried  quite  a  numl>er  of  different 
places  to  get  it, 

Q.  You  spoke  about  the  engineer  finding  fault  with  the  sand; 
what  engineer? 

A,  Jfr.  Brown  was  on  the  work;  he  inspected  this  sand. 

Q.  Was  any  complaint  or  report  made  by  him  in  regard  to 
sand  delivered  in  1915? 

A.  Yes. 

Q.  As  well  as  1914! 

A.  Yes. 

And  tlien  follows  E.  B.  Porter's  statement  already  quoted  aa 
to  the  previous  complaints  of  the  engineer  aa  to  the  quality  of  the 
sand. 

I  cannot  find  in  the  evidence  of  Senator  Crosby  the  date  of 
this  conversation,  but  from  the  last  remark  quoted  from  his  evi- 
dence it  must  have  taken,  place  in  May  or  June,  1915,  Mr. 
Porter  tells  us  that  he  returned  to  Halifax  in  May,  1915,  after 
nn  absence  of  some  montJis. 
ifl  n.  It.  r. 
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It  does  neem  strange  that  Mr,  Poi-ter  should  haw  giveu  eou- 
venience  as  the  sole  reaaon  for  changing  fioiu  Cheater  to  soiiiu 
other  place^  because  tlie  two  letters  from  the  engineers  of  Septem- 
ber 12,  1S)14,  and  18th  ycbmary,  1915,  had  previously  been 
written  and  probably  also  the  letter  of  May  19,  IDlo;  and  from 
the  other  evidence  quoted  it  is  clear  that  the  ongiueers  liad  previ- 
ously rejected  the  material  from  Chester,  and  Urown  had  told 
defendants  "they  must  get  better  material  or  stop  the  work."  1 
think  in  view  of  these  facts  and  Mr.  Tobin's  doubt  as  to  whether 
something  was  not  also  said  by  ilr.  Porter  as  to  the  quality  of 
the  material,  that  I  ought  to  accept  ilr.  Porter's  version  of  what 
he  said.  It  is  impossible  to  think  he  would  give  a  false  excuse 
or  omit  all  reference  to  the  question  of  quality,  which  I  am  con- 
vinced was  the  real  reason  for  the  chenga 

From  the  evidence  of  Johnston  Porter,  and  other  [342]  mem- 
bers pf  the  defendants'  finu,  it  seems  that  when  the  government 
ongineei-a  rejected  the  Chester  sand  they  had  to  go  looking  for 
other  sand,  and  eventually  found  it  at  Lawreucetown,  There  they 
had  to  buy  a  beach  and  build  a  railway,  involving  considerable 
outlay,  and  erect  other  plant  to  get  suitable  material,  which  seems 
to  have  cost  more  than  the  Chester  material. 

I  find  it  impossible  to  believe  that  defendants  were  not  getting 
the  best  material  they  could  find  at  Chester  in  1914.  They  had 
in  view  at  that  time  no  other  place  from  which  they  eould  get  llu^' 
"necessary  material,  and  it  was  all  important  tliat  they  shoultl  get 
suitable  material  which  the  engineers  would  accept  so  that  their 
work  would  not  be  delayed.  Porter's  beach  was  not  discovered 
until  after  the  letter  of  itay  1ft,  191.*>,  anil,  as  I  have  said,  that 
meant  considerable  outlay  which  might  all  be  lost  if  the  matcriiil 
did  not  continue  satisfactory  U>  the  engineers. 

It  was  suggested  that  there  were  different  qualities  or  grades 
of  material  on  plaintiffs'  property  at  Chester,  and  defendants 
could  have  got  the  fine  sand  and  stones  required  to  mi.\  with  the 
material  tliey  brought  up  so  as  to  make  it  satisfaclory  to  the 
government  engineers,  but  there  is  no  evidence  that  such  a  coHr:-f; 
was  commercially  possible.  Mr.  McGregor  did  not  know  that 
it  was  possible,  and  refused,  although  frequently  pressed,  to  say 
that  it  could  be  done.    Mr.  Arthur  'F.  Dyer,  an  engineer  called  hy 
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pkiutiffs,  wb)3D  aaked  whether  he  would  cousider  the  plaintiffs' 
material  satisfactory  for  the  fine  work  on  the  terminals,  said :  "I 
think  it  would  give  very  satisfactory  results,"  and  he  said  he 
would  have  no  hesitation  in  using  it ;  but  Mr.  Dyer  was  not  the 
engineer  who  had  to  he  satisfied.  If  he  had  been  the  government 
engineer,  he  perhaps  would  have  accepted  the  material  as  good 
enough,  but  Mr.  McGregor  and  Mr,  Brown  apparently  were  of  a 
different  opinion  and  rejected  it. 

I  can  find  no  evidence  of  had  faith  on  the  part  of  the  defend- 
ants in  refusing  to  take  further  material  from  plaintiffs'  prop- 
erty, and  I  find  they  ceased  to  take  the  material  because  it  was  im- 
possible to  find  suitable  material  to.  meet  the  specifications  or 
to  pass  the  inspection  of  the  engineers. 

[343]  I  think  this  disposes  of  the  action  and  that  it  must  fail. 

I  should  perhaps  deal  with  a  further  contention  whi(di  was 
made  on  behalf  of  the  defendants.  It  appears  that  when  the  ver- 
bal contract  was  made,  the  parties  spoke  of  having  a  written  con- 
tract drawn  up, — one  was  subsequently  drawn  by  Mr,  Jones,  but 
it  is  not  very  clear  who  employed  him  to  do  it.  '  The  contract  as 
drawn  adopted  the  defendants'  contention  that  they  were  only  to 
pay  for  sand  removed,  and  did  not  impose  any  liability  on  defend- 
ants to  take  all  the  material  fi-om  plaintiffs"  property.  This  ccii^ 
tract,  however,  was  drawn  after  trouble  had  been  experienced  by 
defendants  in  getting  suitable  material  at  (.'hcster,  and  it  is  of  no 
evidcutiarv  value  in  the  ease  on  the  question  as  to  what  was  tlio 
real  contract.  I  refer  to  it  only  because  it  led  to  a  disciission  be- 
tween Mr.  ilui.eod,  the  defendants'  representative,  and  Senator 
Crosby,  in  which  the  Senator  was  urging  that  the  contrnet  should 
be  rewritten,  adopting  hia  version  that  they  were  to  obligate  them- 
selves to  take  all  the  sand  rei|uii'ed  for  the  terminal  work,  and  Mr. 
McLeod  says :  "And  Mr.  Crosby  said,  'This  thiug  will  have  to  be 
signed  in  iiecordnuee  with  yonr  arrangements  within  the  next 
day  or  two,  or  we  must  call  the  whole  thing  off.'  " 

This  conversation  was  on  April  24,  1915,  aud  is  not  denied, 
and  the  defendants  contend  that  it  amoimtod  to  a  cancelation  of 
the  verbal  contract,  because  no  writing  was  ever  sii^ned.  It  ap- 
pears, however,  that,  after  this  con^'crantion,  defendants  took  a 
quantity  of  sand  in  May  and  early  -lune,  from  Chester :  and  it  is 
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evident  tLat  tliey  did  not  regard  what  Senator  Crosby  Lad  said 
as  amounting  to  a  <-ancelation.  It  was  said,  1  have  no  doubt,  as  a 
threat  or  iuduueraent  to  defendant  to  adopt  big  contention  and 
sign  the  contract,  and  it  was  not  intended  by  Senator  Crosby  as 
a  cancelation,  nor  was  it  so  regarded  by  the  defendants^  and  I  find 
that  it  did  not  have  the  effect  of  canceling  the  verbal  contracts 

A  question  was  also  argued  at  some  length  that  the  contract 
was  within  the  Statute  of  Frauds,  but,  in  the  view  I  take  of  the 
facts,  it  is  unnecessary  for  me  to  consider  this. 

The  action  will  be  dismissed,  with  costs. 

[344]  J.  L.  Ralston,  K.O.,  in  support  of  appeal.  The  judg- 
ment is  based  on  the  general  statement  that  if  less  than  half  the 
sand  brought  up  could  be  used  for  work  uuder  the  government 
contract  it  was  not  commercially  possible  to  keep  on  bringing 
sand  from  that  locality. 

The  first  work  to  be  done  was  the  making  of  concrete  shells, 
which  required  the  finest  grade  of  sand.  The  best  material  was 
taken  for  that  purpose  and  the  balance  was  used  in  temporary 
concrete  work. 

Up  to  ilay  19th  there  was  no  rejection  of  sand  that  justified 
rescission  of  the  contract.  At  the  time  the  letter  of  May  li'th 
was  written,  there  could  have  been  very  little  of  our  sand  re- 
maining in  the  pile.  The  bulk  of  the  sand  there  came  from  other 
places. 

To  make  a  proper  grading,  sand  is  taken  from  different  places. 
All  the  sand  in  one  beach  is  not  of  the  same  quality. 

The  contract  was  for  sand  at  Chester,  and  the  burden  is  on 
defendants  to  show  that  the  material  provided  was  not  suitable 
for  work  under  the  specification.  If  the  sand  was  there,  defend- 
ants were  to  take  what  was  sufficient  for  their  requirements  un- 
der the  contract.  The  evidence  is  that  the  sand  at  Chester  was 
of  good  quality,  and  there  is  no  evidence  tho  other  way.  Samples 
had  been  submitted  and  approved  by  the  superintending  en- 
gineer, ilcGrt^or.  The  sand  bad  been  used  by  the  military  for 
sevonly  years.  The  only  suggestion  is  that  it  did  not  contain 
certain  percentages. 

The  real  reason  why  defendants  broke  the  contract  was  not  the 
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qiiHlity  of  the  sand,  but  because  they  were  getting  sand  from  a 
lubre  convenient  place. 

W.  C.  McDonald,  contra.  The  sand  was  to  be  approved  by 
the  government  engineers'  at  Halifax.  It  was  rejected  for  that 
reason.  "VVe  brought  up  7,200  yards,  of  which  the  government 
engineora  rejected  half.  [343]  It  was  not  commercially 
jjossible  to  continue.  We  were  to  take  wiiat  sand  we  required  that 
was  suitable  for  the  work,  provided  it  was  approved  by  the 
go\'ernment  engineers.  We  could  stop  when  wo  liked.  It  was 
snbject  to  acceptance  upon  delivery  at  the  works  at  Halifax,  and 
we  were  to  pay  an  agreed  price  for  the  quantity  approved  and  ac- 
cepted. The  sand  which  did  not  pass  inspection  was  used  for 
other  purposes  and  paid  for. 

The  COTitract  for  sale  of  sand  was  a  contract  for  the  sale  of  an 
interest  in  land  within  the  Statute  of  Frauds,  R.  S.  IMO,  chap. 
141,  57.  Constable  v.  Nichohon  (1803)  14  C.  B.  N.  S.  230, 
143  Eng.  Reprint,  434,  32  L.  J.  C.  P.  J<\  S.  240,  11  Week.  Rep. 
608,  8  Eng.  Rul.  Cas.  337;  Halsbury's  Laws,  vol.  II,  pp.  336, 
340,  *;_  667 ;  Gale  on  Easements,  1 ;  Sale  of  Goods  Act,  Acts 
1010,  chap.  1,  §  2,  subs,  h;  Morgan  v.  Russell  [1309]  1  K.  B. 
3.17,  78  L.  J.  K.  B.  N.  S.  187,  100  L.  T.  N.  S.  118,  25  TimeaL. 
R.  120,  53  Sol.  Jo.  130;  Hhighy  v.  Lyiids  (1918)  44  D.  L.  R. 
746;  Halshury,  Laws,  vol.  25,  pp.  112,  142,  note  i;  Leake,  Con- 
tracts, 6th  ed.  p.  168. 

Assuming  that  the  contract  was  one  for  the  sale  of  an  Inter- 
est in  land,  and  that  there  has  been  part  performance,  the  con- 
tract was  one  that  could  not  be  Bpecifieally  performed.  There 
was  no  action  at  law  for  breach  of  a  purely  equitable  right.  Part 
j)Cifonnance  is  an  equitable  doctrine,  and  is  not  sufficient. 

In  Larenj  v.  Pursell  (ISSS)  L.  R.  39  Ch.  Div.  508,  57  L.  .T. 
Ch.  X.  S.  570,  58  L.  T.  N.  S.  846,  37  Week.  Rep.  163,  when  the 
writ  was  issued  it  was  impossible  tn  give  specific  performance,  lie 
Xoilhiimherlaiid  Ave.  HoM  Co.  (1886)  L.  R.  33  Cb.  Div.  pp. 
16,  18,  54  L.  T.  N.  S.  777;  Leake,  Contr.  6th  ed.  820;  Ery, 
Spec.'Perf.  5lh  ed.  291.  298,  313,  637. 

Tn  the  present  case  the  writ  has  been  completed.  A  profit  d 
prendre  cannot  be  enforced.  The  contract  ia  one  of  which  part 
performance  could  have  been  allowed.  Acts  must  be  referable  to 
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no  other  coutract  than  that  alleged.  The  acts  must  be  such  aa  to 
render  it  a  fraud  if  Dot  enforced.  The  parol  evidence  must  be 
such  aa  to  show  that  the  acta  were  done  in  performance  of  the 
contract  alleged.  Plaintiff  lost  whatever  right  he  had  by  delay. 
The  contract  was  not  to  be  performed  within  [346]  a  year. 
Presied  Miners  Oas  Ivdicaiing  Electric  Lamp  Co.  v,  Henry 
Garner  [1911]  1  K.  B.  435,  80  L.  J.  K.  B.  N.  S.  819,  103  L.  T. 
N.  S.  750,  27  Times  L.  R  139. 

Ralston,  K.C.,  in  reply.  The  burden  is  on  defendant  to  show 
that  the  sand  at  Chester  will  not  pass  the  inspector.  The  evi- 
dence that  some  sand  which  was  brought  up  did  not  pass  is  not 
sufficient  The  performance  of  the  condition  cannot  be  pre- 
vented by  sending  up  bad  sand  when  there  is  good  eand  there. 
The  contract  was  changed  when  it  was  agreed  that  the  defend- 
ants, and  not  the  plaintiffs,  should  dig  up  and  transport  the  sand 
to  Halifax.  The  interpretation  now  must  be  that  plaintiffs 
would  produce  sand  at  Chester  which  when  brmight  to  Halifax 
would  pass  inspection.  Macl:ay  v.  Dick  (1881)  L.  K.  6  App. 
Cas.  251,  29  Week.  Eep.  ^il;  Smith  v.  Gordon  (1880)  30  U.  C. 
C.  P.  553. 

In  Morgan  v.  Russell,  the  judgm«it  is  based  on  the  fact  that  it 
is  a  license  to  go  on  the  land  plus  a  sale  of  the  slag. 

In  Webber  v.  Lee  (1882)  L.  K.  9  Q.  B.  Div.  315,  51  L.  J.  Q. 
B.  N.  S.  485,  47  L.  T.  K.  S.  215,  30  Week.  Eep.  8CC,  47  J.  P.  4, 
there  was  a  right  over  the  land,  coupled  with  an  interest.  Effci-t 
of  Sale  of  Goods  Act.  This  was  a  sale  of  goods,  and  not  a  giving 
of  an  interest  in  land.  Benjamin,  Sales,  5th  ed.  190 ;  25  Hals- 
bory,  113;  Blackburn,  Sales,  16.  According  to  Halsbury  the 
test  is  what  did  the  parties  intend.  In  James  Jones  £  Sons  v. 
TankerviUe  [1909]  2  Ch.  440,  5  B.  R.  C.  202,  78  L.  J.  Ch.  N. 
S.  674, 101  L.  T.  N.  S.  202,  25  Times  I-.  R  714,  it  was  held  that 
mutuality  is  not  nccesaarv.  In  iMvery  v.  Pursell  specific  per- 
formance could  not  have  been  had. 

Sand  that  washes  up  and  back  is  no  more  attached  to  the 
land  than  trees  are. 

As  to  time  of  performance  of  contract.  Fenton  v.  Emhiera 
(1762)  3  Burr.  1-378,  97  Eng.  Reprint,  831,  1  W.  Bl.  353,  96 
Eng.  Reprint,  196;  7  Halsbury,  365;  Anon.  (1693)  1  Salk.  280, 
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91  Eng.  Reprint,  244;  WaU-er  v.  Johnson.  (187S)  06  U.  S.  434, 
24  L.  ed.  S3i;  Miles  v.  New  Zealand  (1885)  32  Cli.  Div.  266,  66 
L.  J.  Ch.  X.  S.  801,  54  L.  T.  X.  S.  582,  34  \\W.  Rpp.  669; 
DonclJan  v.  Bead  <1852)  3  Bnrn.  &  Ad.  899,  110  Enp.  Reprint, 
330,  1  L.  J.  K.  B.  X.  S.  269,  6  Eng.  Eiil.  Caa.  298;  Silkstone 
V.  Joint  Stock  Coal  Co.  (1876)  35  L.  T.  N.  S.  668;  Dunkiric 
Collierif  v.  Lever  (IS-'.*)  41  L.  T.  X.  S.  C33,  43  L.  T.  X.  S.  706 ; 
Whitaher  v.  Boicater  (1918)  33  Times  L.  R>  114. 

Drysdale,  J. :  I  agree  with  my  brother  Ritchie  that  the  Stat- 
ute of  Frauds  is  an  [347]  answer  to  this  action.  Whatever  may 
be  said  for  the  Sale  of  Goods  Act,  I  do  not  think  that  act  was  ever 
intended  to  turn  land  into  goods. 

I  also  agree  with  the  finding  of  the  learned  trial  judge  tliat  the 
sand  and  gravel  to  be  furnished  imder  the  contract  was  to  pass 
the  inspection  of  the  government  engineers  at  "the  works  in  Hali- 
fax. The  defendants  took  and  paid  for  all  that  passed  inspec- 
tion, 

T  think  the  appeal  must  be  dismissed,  with  costs. 

Longley,  J.,  concurred. 

Ritchie,  E.J. :  The  introdncfory  factR  are  stated  as  follows 
in  the  judgment  appealed  from. 

(The  judgment  appealed  from  is  printed  in  full,  ante,  p. 
776.) 

The  learned  Chief  Justice  dismissed  the  action.  In  this  con- 
clusion T  agree,  bnt  I  am  not  without  grave  doubt  as  to  the 
branch  of  the  case  dealt  with  in  the  judgment.  I  therefore  put 
my  judgment  on  the  Statute  of  Frauds. 

Tlie  first  point  is,  Was  the  sand  and  gravel  an  interest  in  laud 
within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds? 
I  am  of  opinion  that  it  was.  There  is,  I  think,  a  distinction  Iw- 
tween  trees  attached  to  and  forming  part  of  the  laud  and  the.  land 
itself.  I  rely  upou  the  case  of  Morgan  v.  Jtv.<ixeU  [1909]  1  K. 
B.  365.  In  that  case  the  contract  was  for  the  removal  of  cinders 
and  slag.  It  was  held  that  the  cinders  and  slag  were  part  of 
the  soil,  and  that  therefore  the  4th  section  applied.  Lord  Al- 
verstoiie  said: —      • 
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"Tlie  contract  appeurs  to  me  to  be  exactly  analt^oiis  to  a  con- 
tract which  gives  a  man  a  right  to  enter  »ipon  laud  with  lihprly 
to  Jig  from  the  earth  in  stiu  so  much  gravel  or  brick,  earth  or 
coal,  on  payment  of  a  price  per  ton." 

Ithink  this  quotation  is  applicable  to  thia  case. 

In  Hingley  v.  Lynds  (1918)  44  D.  L.  R.  74(>,  I  (listiiifrnishcd 
Marshall  v.  Qreen  (1875)  L.  R  1  0.  P.  Div.  35,  45L.  J.  C.  V. 
N.  S.  153,  33  L.  T.  N.  S.  404,  24  Week.  Hep.  175,  Imt  did  not 
express  any  dissent  from  it.  The  English  Sale  of  Goo<ls  Act, 
which  Lord  Alverstone  had  [348]  under  consideration,  is  in 
terms  the  same  aa  our  Sale  of  Goods  Act. 

I  might  refer  to  other  authorities,  but,  apart  from  authority, 
it  is  to  my  mind  not  possible  to  properly  hold  that  the  soil  con- 
stituting tho  land  is  not  essentially  part  of  the  land.  Part  per- 
formance is  relied  on  to  take  the  case  out  of  the  statute,  Tho 
answer  to  this  point  is  that  part  performance  is  an  equitable  doc- 
trine, and  only  to  be  applied  where  specific  performance  could 
on  that  ground  be  decreed.  In  this  case  it  was  admitted  that 
specifie  performance  had  become  impassible^  In  Laverij  v.  Pur- 
sfiU  (1888)  L.  H.  39  Ch.  Div.  page  518,  ilr.  Justice  Cliitty 
said: — 

"Now  this  question  of  part  performance  resolves  itself  into 
this.  Part  performance  was  an  equitable  doctrine,  and,  putting 
it  shortly,  ^yhcre  there  was  performance  under  the  contract  it  tqok 
the  case  out  of  the' statute,  but  it  was  an  equitable  diictrlue  ap-' 
plied  by  the  courts.of  equity,  and  it'was  applied  in  those  cases 
ivherc  the  court  would  grant  specific  performance,  for  instance 
the  case  of  a  sale  of  land;  but  if  before  the  Judicature  Act  the 
court  dismissed  the  bill  because  it  was  not  a  case  for  specific  per- 
fornianc*,  a  court  of  law,  when  asked  to  give  damages,  the  con- 
tract not  being  within  the  4th  section,  had  no  alternative  but  to 
refuse  and  to  give  judgment  for  the  defendant  in  the  action. 
Bnt  since  the  various  nmeudmeiits  which  have  taken  place  in  the 
law  with  regard  to  equitable  doctrines,  it  has  never  been  decided, 
so  far  as  I  am  aware,  that  the  equitable  doctrine  of  part  perform- 
ance can  be  made  use  of  for  the  purpose  of  obtaining  damages  on 
a  contract  at  law." 
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The  result  is  thnt  I  feel  niyaelf  drivcii  to  give  effect  to  tlie  Stat- 
ute of  yramls. 

On  the  ground  that  the  4th  aeetion  of  tlie  Statute  of  Frauds  is 
applicable,  I  would  dismiss  the  action. 

Appeal  and  aotiou  disuiissod,  with  costs. 

Note. — Contract  for  supply  of  sand,  gravel,  slag,  etc.,  as  within 
the  Statute  of  Frauds. 

It  will  be  observed  that  the  court  in  the  reported  case  (Dominiox 
ScrPLY  &  CoKsTH.  Go,  V,  Foley  Bros,  anle,  775)  reached  the  con- 
clusion that  sflud  and  gravel  constituted  nn  interest  in  land  within 
the  4th  section  of  tlie  Statute  of  Frauds,  and  that  consequently  a 
verbal  contract  for  a  supply  thereof  vaa  unenforceable. 

This  decision  finds  support  in  IVe/erer  v.  I.  If.  IMwiler  Co.  (1898) 
15  Ohio  C.  C.  680,  8  Ohio  0.  D.  668,  where  the  court  distinguisheil 
between  a  contract  merely  to  remove  earth,  and  one  to  remove  earth 
made  primarily  in  order  to  obtain  tlie  earth,  and  held  that  a  con- 
tract of  the  latter  kind  was  unenforceable.  With  respect  to  the  ques- 
tion the  court  said  :  "Xow,  if  this  was  a  mere  contract  to  remove  the 
earth,  perhaps  no  question  would  be  raised  as  to  whether  it  was  with- 
in the  Statute  of  Frauds.  But  we  are  clearly  of  the  opinion,  from 
the  statement  made  by  plaintiff  as  a  part  of  his  testimony,  that  the 
1-ons [deration  of  $50  for  removing  the  earth  was  a  small  part  of  his 
contriict,  and  the  real  thing  that  he  expecte<l  to  obtain  was  earth,  as 
a  jMirt  of  this  lot.  It  was  out  of  the  earth  itself,  which  was  to  be  his, 
tliat  he  expected  to  make  his  profit  by  resellinft  it  or  using  it  iu 
refilling  other  lots,  for  which  he  was  to  get  a  compensation.  So 
that  we  are  constraiued  to  hold  that  the  substance  of  tlie  contract 
wjis  tiie  sale  of  the  earth  itself — the  $50  to  be  paid  him  for  removing 
it  was  simply  incidental,  and  not  the  main  consideration  of  the  con- 
tract. Now,  whether  this  is  within  the  Statute  of  Frauds,  we  think 
is  a  question  that  is  very  largely  decided  for  us  in  the  case  of  Hirlli 
V.  flrahnm  (1893)  50  Ohio  St.' 57,  li)  L.R.A.  721,  40  .\m.  St.  Rep. 
(141,  ;!;}  X.  E.  90,  recently  decided  by  the  supreme  court  of  this  state. 
In  that  cnso  the  question  arose  in  regard  to  the  sale  of  some  standing 
timber — whether  or  not  the  sale  was  within  the  Statute  of  Frauds. 
.  .  .  There  is  quite  an  estensive  opinion  by  Bradbury.  J.,  the 
nnnouncenient  of  the  opinion  of  the  court  ooeupyiiig  several  pages, 
and  the  fpiestion  is  very  fully  discussed  as  to  whether  the  Statute  of 
Frauds  is  applicable  to  a  case  of  that  kind, — that  class  of  cases.  It 
is  shown  that  in  some  states  of  this  Union  the  courts  hold  that  thg 
Statute  of  Frauds  is  not  applicable;  but  in  a  large  majority  of  states 
the  statute  is  applicable,  and  the  opinion  proceeds  to  say ;  'The  qWM- 
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tion  is  now  for  the  first  f inie  before  tliie  court  for  determination ;  ami 
we  are  at  liberty  to  adopt  that  rule  on  the  subject  luost  confornmblo 
to  sound  reason.  In  all  its  otbei-  Telationg  to  the  affairs  of  men, 
growing  timber  is  regarded  as  an  integral  part  of  tiie  land  upon 
which  it  stands;  it  is  uot  subject  to  levy  and  sale  upon  oxwution  as 
L-hattel  property;  it  despeuds  with  the  laud  to  the  heir,  ami  jiusscs  to 
the  veudor  wiOi  the  soil.  Coal,  petroleum,  building  stone,  and  many 
other  substances  constitnting  integral  parts  of  tbe  land,  have  become 
articles  of  commerce,  and,  easily  detached  and  removed,  become  per- 
sonal property,  as  welt  as  fallen  timber ;  but  no  ease  in  found  in  whieb 
■it  is  suggested  that  sales  of  such  substances  with  a  view  to  their 
immediate  removal  would  not  be  within  the  statute.  Sale>  of  growing 
timber  are  as  likely  to  become  the  subjeete  of  fraud  aiul  perjury,  as 
are  the  other  integral  parts  of  the  land;  and  the  question  whether 
such  sale  is  a  sale  of  an  interest  in  or  concerning  lands  should  depend' 
uot  upon  the  intention  of  the  parties,  but  upon  the  legal  cluiraefer  of 
the  subject  of  the  contract,  which,  in  the  case  of  growing  timber,  is 
that  of  realty.'  ^  .  .  N"ow,  holding  this  to  be  a  sale  of  a  jmrtion 
of  the  real  estate,  a  sale  of  a  portion  of  the  land  itself,  we  are  dearly 
of  the  opinion  that  it  falls  within  the  Statute  of  Frauds,  and  tlmt.  the 
contract  being  >erbal,  no  recovery  could  Im  based  upon  it." 

And  in  Morgan  v.  Jivxsfll  [1909]  1  K.  B.  357,  an  agreement  to 
sell  plaintiff  so  much  of  the  slag  on  demised  premiseu  an  the  defend- 
ant should  desire,  and  giving  access  to  the  demised  preniL^eK,  and 
to  cinder  tips  on  adjoining  land,  was  held  not  a  contract  for  tbe  sale 
of  goods  within  §  62  of  the  Statute  of  Frauds,  but  a  contract  grant- 
ing an  interest  in  land  within  the  meaning  of  such  statute.  The 
court  said :  "Tbe  learned  judge  has  found,  and  we  have  no  power  to 
interfere  with  that  finding,  tliat  the  cinders  and  slag  had  become 
part  of  the  ground  or  soil  itself,  and  were  not  definite  or  detached 
heaps  resting,  so  to  speak,  upon  the  ground.  Tlie  learned  judge  con- 
sidered that  under  these  circumstftnccs  the  default,  if  any,  in  the 
carrying  out  of  the  agreement,  arose  from  a  defect  in  the  respondent's 
title,  and  that  therefore,  upon  the  principle  of  Baiti  v.  Folliergill 
(1873)  L.  R.  7  K.  L.  158,  43  L.  J.  Exch.  N.  S.  243,  .^1  L.  T.  N.  S. 
.'187,  83  Week.  Hep.  2(il,  the  appellants  were  not  entitled  to  nvover 
damages  for  the  loss  of  their  bargain:  The  case  for  tbe  appellants 
was  rested  uijou  two  grounds:  It  was  first  said  that  this  was  a 
contract  for  the  sale  of  goods  within  §  6?  of  the  Sale  of  Goods  Act 
18!)3,  and  therefore  the  ordinary  rule  of  damages  applier^;  and,  sec- 
on<ily,  that,  even  assuming  that  tbe  cinders  and  slag  were  not  goods, 
the  principle  of  Bain  v.  Foikergilt  would  not  apply,  and  the  appel- 
lants were  entitled  to  general  damages.  I  am  clearly  of  opinion 
that  this  was  not  a  contract  for  the  sale  of  goods.  The  respondent 
Morgan  did  not  contract  to  sell  any  definite  quantity  of  mineral,  nor 
10  B.  R.  C. 
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WHS  it  a  contract  for  the  sale  of  a  heap  of  earth  wbich  could  be  said 
to  i)e  n  separate  thing.  In  my  view  the  coiitrat^t  was  a  contract  to 
give  free  access  to  certain  tips  for  the  purpose  of  removing  cinders 
anil  slag  which  formed  part  of  tlie  soil,  at  the  price  of  'is.  3d.  per  ton, 
to  include  the  value  of  the  slag  so  taken,  for  so  long  an  the  appellants 
cliose  to  exercise  their  option  to  take.  The  contract  appears  to  me 
to  be  exactly  analogous  to  a  contract  which  gives  a  man  a  right  to 
enter  upon  land  with  liberty  to  dig  from  the  earth  in  silu  so  much 
gravel  or  brick  earth  or  coal  on  payment  of  a  price  per  ton.  The  first 
ground,  therefore,  in  my  opinion,  is  not  one  upon  which  the  appeal 
can  succeed." 

j\nd  in  Davis  v.  Carnegie  Steel  Co.  (lOl?)  157  C.  C.  A.  281,  244 
Fe<l.  931,  an  oral  contract  by  which  the  defendant,  in  consideration 
of  tlie  plaintiff's  agreement  to  remove  two  piles  of  slag  from  the 
defendant's  premises,  and  keep  certain  furnace  slag  out  of  defeud- 
ajit's  way,  agreed  to  put  up  a  slag-cnishing  plant  and  turn  it  over 
to  the  plaintiff,  and  also  agreed  tliat  the  plaintiff  should  have  certain 
piles  of  slag,  was  held  unenforceable,  as  it  either  jelated  to  an  in- 
terest in  land,  or  was  a  contract  for  the  sale  of  goods  in  violation  of 
the  provisions  of' the  Statute  of  iVauds.  In  disposing  of  the  case 
the  <«ourt  said :  "The  slag  dumps  were  either  part  of  the  real  estate, 
or  tlicy  were  personalty.  If  part  of  the  real  estate,  the  agreement, 
not  being  in  writing,  was  void  under  the  statute  of  Frauds  (Ohio 
ticn.  Code,  J5§  86^0  &  8621),  as  a  grant  of  or  a  contract  for  an  in- 
terest in  lantis,  tenements,  or  hereditaments.  If  personalty,  the  con- 
tract was  void  under  the  Ohio  Sales  Act  (Gen.  Code,  §  8384),  for 
(a,-  declared  by  §  8456)  the  term  'goods'  embraces  'all  chattels  and 
]>eriionalty  other  than  things  in  action  or  money.' " 

Jn  Oiin  V.  .icIiJor  (1909)  78  N.  J.  L.  54,  138  Am.  St.  Rep.  588. 
78  Atl.  770,  an  agreement  to  lay  a  cement  walk  waa  held  not  to  be 
brought  within  the  section  of  the  Statute  of  Frauds  respecting  in- 
terests in  land  because  a  contractor  accepted  a  lower  price  for  his 
work  upon  condition  that  he  might  have  the  sand  wbich  was  exca- 
vated in  the  course  of  the  work.  The  court  stated  that  this  was  a 
mera  mode  of  payment,  and  that  the  sand,  when  excavated  and  ap- 
plied to  such  payment,  was  personal  property,  and  not  Ian*  or  any 
interest  therein.  J.  T.  W. 
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IN  RE  BATTIE-WEIGHTSON". 
CECIL  V.  BATTIE-WRIGHTSON. 

[1920]  2  Ch.  330. 
AIbo  Sepoited  tn  (1020]  W.  N.  229,  36  TimeB  L.  R.  603,  64  Sol.  Jo.  585. 

,  Wills  — Cojtatraotion  — Right  to  loole  at  matter  strucfc  out  in  deter- 
tninina  meaning  of  irill. 

The  court  may  look  kt  mcttter  Htruck  out  from  a  will  for  the  purpose 
of  ascertaining  the  bank  indicated  in  a  bequeat  of  testator'a  balance  at 
"the  Baid  bank,"  no  bulk  being  named  in  the  will. 

(June  3,  1B80.) 

OhIOINATING  SrJlMONS. 

By  her  last  will  dated  October  3,  1917,  the  testatrix,  after  re- 
voking all  previous  wills  and  appointing  the  plaintiffs  and  the 
defendant  Battic-AVrightson  her  executors  and  trustees  and  giv- 
ing certain  annuities  and  legacies  including  a  legacy  of  6,000/, 
to  Annie  Maria  Middleton,  now  the  defendant  A.  JI.  IlaHiwcll, 
and  declaring  them  free  of  doty,  proceeded: — 

"I  give  the  following  legacies  [to  be  paid  out  of  the  money 
[331]  standing  to  my  credit  at  the  National  Provincial  Jlank  of 
England,  Bishopsgate,  E.G.,  and  not  out  of  any  other  moneys, 
namely]  to  Mrs.  Annie  Stevens" — and  six  other  legatees  sums 
amounting  to  125^  "And  I  declare  that  all  the  said  legacies 
shall  bo  paid  free  from  legacy  duty,  I  give  to  the  said  Annie 
!Maria  lliddleton  in  addition  to  the  legacy  which  I  have  already 
given  to  her  the  undisposed  balance  which  may  bo  to  my  credit  at 
the  said  bank  after  paying  thereout  tbo  legacies  lastly  hereinbe- 
fore mentioned.  And  also  my  shares  in" — certain  named  com- 
pauies — "in  the  hope  and  expectation  (but  without  imposing 
upon  her  or  creating  any  trust  whatever)  that  she  will  thereout 
or  out  of  the  income  thereof  at  her  sole  discretion  maintain  the 
boy  named  Walter  Frederick  Perkins,  who  lives  with  us,  until  he 
attains  the  age  of  twenty-one  years  or  until  such  earlier  date  as 
the  said  Annie  Maria  Middleton  shall  in  her  sole  and  absolute 
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ilisc'iotion  consider  him  to  be  solf-snpporting.  And  T  declare  that 
tho  receipt  in  writing  of  the  said  Annie  Maria  iliddleton  for  tlie 
said  balance  aud  shares  shall  l>e  a  siitficieiit  discharge  to  my  ex- 
ecutors, and  that  they  shall  not  bo  iiiuler  any  lialiillty  or  responsi- 
bility whatever  as  to  the  application  thereof  hy  her." 

After  certain  specific  devises  and  bequests  including  a  devico 
of  tho  Wothorpe  estate  to  Annie  Maria-  Sliddlelon,  the  testatrix 
devised  and  beqiieatlied  her  residuary  real  aud  personal  estate  to 
her  trustees  upon  trust  for  sale  and  conversion  and  to  hold  the 
proceeds  (after  payment  of  her  funeral  and  testamentary  ex- 
penses, debts,  and  legacies)  in  trust  for  the  defendant  Uattie- 
Wrightson  alisolntely. 

On  September  10,  1917,  testatrix  had  instructed  her  solicitor 
to  prepare  a  new  will,  and  on  October  3  he  attended  her  with  tho 
above  will  in  <lraft.  By  her  direction  lie  strn<k  r.ut  the  words  in 
squai'c  brackets.  Owing,  however,  to  the  state  of  her  liealth,  tho 
testatrix  decided  to  execute  the  altered  draft  as  her  will  without 
waiting  for  a  fair  copy  or  eugrossnirnf,  and  this  was  accordingly 
done,  the  ahove  alteration  bjcing  duly  attested  by  the  testatrix  and 
the  witnesses  to  the  will. 

The  testatrix  died  on  October  2i>,  1017,  and  her  will  was 
proved  on  September  11,  1918,  the  canceled  words  being 
[332]  omitted  from  the  probate  which  was  engrossed  <'lean  so  as 
to  read  without  any  blank.  "I  give  the  following  legacies  to  Mrs. 
.Vnnie  Stevens"  and  others,  as  above  stated. 

As  no  bank  was  mentioned  in  the  probate,  the  question  arose 
whether  any  and  what  balance  passed  to  the  spwific  legatee 
Annie  Maria  Ilalliwell  under  the  above  bequest.  On  March  31, 
1020,  the  plaintiffs  issued  this  summons  to  determine  the  point. 

ITie  evidence  showed  that  the  testatrix  had  accounts  at  seven 
banks.  At  the  National  Provincial  Bank  she  had  a  balance  of 
1.9777.  at  the  date  of  her  will  and  l,9s2/.  at  ber  death.  At  two 
other  banks  she  had  large  balances,  at  three  banks  moderate  bal- 
ances, and  at  the  remaining  bank  a  200/.  overdraft. 

Tlie  question  was  whether  the  "said  bank"  could  be  identified 
by  reference  to  the  original  will  which  was  produced  from  S<Kner- 
set  House. 
10  B.  R.  O. 
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Philips  Stokes,  for  the  plaiutiiTs. 

Hiklyard,  K.C.,  and  H.  B,  Vaisey,  for  the  reaidiiary  legatee. 
The  original  will  can  be  looked  at  for  purposes  of  piinctiiatiou, 
capital  letters,  etc.,  in  the  part  admitted  to  probate,  but  the  pro- 
bate is  conclusive  as  to  the  actual  words  of  the  will  as  a  testa- 
mentary iustniment.  Oppenhei'm  v.  Henry  (1853)  9  Hare,  802, 
note,  68  Eng.  liepriiit,  742.  If  an  erasure  does  not  appear  on 
tlie  probate  it  forms  uo  part  qf  tlie  proved  will  and  cannot  there- 
fore be  used  to  coustrue  it. 

Even  if  the  original  will  is  looted  at,  it  merely  shows  that  the 
testatrix  excluded  the  National  Provincial  Bank  end  then 
omittetl  to  define  what  other  bank  she  intended.  That  is  void  for 
uncertainty. 

Luxmore,  K.C.,  and  Roope  Reeve,  for  the  specific  legatee. 
The  stricter  course  would  have  been  for  the  executors  to  have  ap- 
plied for  a  facsimile  probate,  so  that  the  erasures  would  have  ap- 
peared thereon.  This  was  done  in  Shea  v.  Boschetti  (18r»4)  IS 
lieav.  321,  32r>,  52  Eng.  Reprint,  127,  2  Eq.  Rep.  608,  23  I«  J. 
Ch.  N.  S.  C52,  18  Jnr.  014,  2  Week.  Rep.  281,  and  Gann  v. 
Greyory  (1S54)  3  l)e  M.  k  G.  777,  780,  43  Eng.  Reprint,  30&, 

2  Eq.  Rep.  484,  18  Jur.  1063,  2  Week.  Rep.  484.  In  that  case 
the  court  could  clearly  l(X>k  at  the  erasures  as  part  of  the  proved 
will.  But  whether  tbia  is  done  or  not  the  court  can  always  look 
1 333]  at  the  original  will  including  the  erasures.  Shea  v.  Bos- 
chetti, supra;  Manning  v.  Purcell  (1855)  7  De  M.  &  G.  55,  61, 
03,  44  Eng.  Reprint,  21,  3  Eq.  Rep.  387,  24  L.  J.  Ch.  N,  S.  522, 

3  Wot-k.  Rep.  273;  i?e  Tlarrismi  (1885)  L.  R.  30  Ch.  Div.  390, 
393,  394,  55  L.  J.  Ch.  N.  S.  799,  53  L.  T.  N.  S.  799,  84  Week. 
Rep.  420;  Hawkins,  Wills,  2d  ed.  pp.  11-13;  Williams,  Exrs. 
10th  ed.  pp.  445-447. 

The  doubt  formerly  expressed  in  Gann  v.  Gregory,  supra,  and 
by  Sir  E.  V,  Williams  in  the  earlier  editions  of  his  books,  is  no 
longer  law. 

If  the  original  will  is  looked  at  the  ease  is  clear.  With  the  ■ 
obvious  intention  of  benefiting  the  specific  legatee,  the  testatrix 
erased  the  words  ebargiiif;  the  125(.  legacies  on  the  particular 
hank  balance,  hut  by  inadvertence  she  omitted  to  strike  out  the 
words  '"after  paying  thereout_the  legacies  hereinbefore  mcn- 
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tionid."     The  bank  balance  is  still  therefore  subject  to  tbose 
legacies,  bnt  tFio  identity  of  the  said  bunk  is  mfluifest. 

ynpposc,  however,  that  the  court  has  no  inherent  right  to  look 
at  tljc  original  will.  On  the  face  of  the  probate  the  word  "said" 
is  an  obvious  iiiaceuraey,  and  the  balance  at  the  testatrix's  bank 
would  pass.  But  on  inquiry  seven  banks  are  found,  to  all  of 
which  the  inaccnrato  description  is  equally  applicable,  though 
the  testatrix  obviously  only  meant  a  particular  bank.  That  is  a 
lateut  ambiguity,  and  as  it  raises  a  clear  eaae  of  equivocation  di- 
rect evidence  of  intention  is  admissible.  Hawkins,  Wills,  2d  ed. 
p.  14;.Wigram,  Extrinsic  Evidence,  5th  ed.  p.  110,  prop.  7;  Mil- 
ler V.  Travers  (1833)  8  Bing.  244,  247,  131  Eng.  Reprint,  395; 
Doe  ex  dem.  Jliscocks  v.  Hiscoclcs  (1830)  5  ilees.  &  W.  363,  368, 
151  Eng.  Reprint,  154;  Tndor,  Real  Prop.  4th  ed.  pp,  489,  493;  . 
Doe  ex  de.m.  Oord  v.  Needs  (1836)  2  Mees.  k.  W.  1^9,  150  Eng. 
Reprint,  698.  The  original  will  can  he  put  in  evidence  under  this 
rule  and  the  same  result  follows. 

Hildyard,  K.C.,  in  reply.  The  ambiguity,  if  any,  is  patent 
on  the  face  of  the  probate,  and  extrinsic  evidence  of  intention  is 
inaduiissible.  As  to  the  right  of  the  court  to  look  at  the  original 
will,  there  are  no  doubt  many  authorities,  but  in  none  of  them 
have  the  erasures  actually  been  used  to  construe  the  unerased 
portion  admitted  to  probate. 

[334]  Astbury,  J.  (after  stating  tbe  facts) :  The  question 
turns  on  two  rules  of  construction:  First,  whether  I  can  look  at 
the  original  will  and  take  into  account  the  contents  of  tbe  erased 
portion  in  order  to  ascertain  the  bank  indicated  as  "the  aaid 
bank,"  or,  secondly,  whether  extrinsic  evidence  may  be  regarded 
for  this  purpose. 

At  tbe  date  of  her  will  and  death  tbe  testatrix  had  seven  differ- 
ent banking  accounts;  at  those  dates  respectively  she  had  stand- 
inp  to  her  credit  at  the  I^ational  Provincial  Bank,  lj977?.  and 
.  ],983i.  Her  otber  banking  accounts,  except  one,  were  in  credit 
at  both  dates. 

Whatever  be  the  right  construction  to  be  placed  upon  this  al- 
tered docmnent,  it  is  clear  that  an  application  can,  if  necessary, 
ho  made  to  the  Probate  Division  to  rectify  the  present  probate  by 
admitting  to  probate  a  facsimile  copy  of  the  original  will  sbow- 
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ing  the  erased  matter;  and  anything  that  I  determine  m  this  case 
must  be  without  prejudice  to  the  right  of  any  party  to  makd  this 
application. 

On  the  first  question,  whether  the  court  op  a  matter  of  con- 
struction can  look  at  the  original  document  and  take  into  account 
the  character  of  the  erased  portion,  there  are  many  authorities, 
with  some  of  which  I  propose  to  deal.  But  I  will  first  refer  to 
the  textbooks. 

In  Jarman  on  Wills,  Cth  ed.  p.  44,  the  antlior  says :  "To  de- 
termine the  construction,  the  original  will,  both  of  real  and  per- 
sonal property,  may  be  looked  at.  It  was  said,  indeed,  by  Sir  \V. 
Grant,  in  Sanford  v.  Raihes  (1816)  1  Meriw.  646,  651,  35  Eng. 
Reprint,  808,  that  his  decision  on  the  construction  of  the  will  be- 
fore him  could  not  depend  on  the  grammatical  skill  of  the  writer, 
in  the  position  of  the  characters  expressive  of  a  parenthesis;  that 
it  was  from  the  words  and  from  the  context,  not  from  the  punc- 
tuation, that  the  sense  must  be  collected.  And  there  are,  prob- 
ably, few  imaginable  cases  in  which  punctuation  could  exercise  a 
very  important  iuflueuce  upon  the  construction.  But  in  recent 
times  the  courts  have  without  hesitation  adopted  the  practice  of 
i:xamluing  original  wills  with  a  view  to  seeing  whether  anything 
there  appearing — as,  for  instance,  the  mode  in  [335]  which  it 
was  wiitten,  how  'dashed  and  stopped' — could  guide  thorn  in  the 
true  construction  to  be  put  upon  it." 

In  Hawkins  on  Wills,  2d  ed.,  pp.  11—13,  the  following  ap- 
pears: "Mr.  Hawkins  observes:  'Notwithstanding  a  dicium  of 
yir  W.  Grant  in  Sanford  v.  Baikes,  supra,  it  appears  to  be  settled 
that  in  construing  a  will  marks  of  punctuatioD,  as  parentheses, 
stops,  capital  letters,  etc.,  may  be  taken  info  consideration,  .  .  . 
In  Complon  v.  Bloxham  (1845)  2  Colly.  Ch.  Cas.  201,  63  Eng. 
Reprint,  699,  Knight  Bruce,  V.C.,  sent  for  and  examined  the 
original  will,  and  deeiiled  on  the  ground  that  the  words  "my 
nifuoys"  began  an  entirely  now  sentence.  It  would  seem  that 
marks  of  punctuation,  as  st<ips,  capital  letters,  etc,  in  the  original 
will,  may  be  adverted  to,  though  not  in  the  probate,  and  though 
the  question  relates  to  personal  estate.  Oppcnkeim  v.  Henry 
(1853)  9  Hare,  802,  note,  68  Eng.  Reprint,  742.  But  the  pro- 
hate  is  conclusive  as  to  what  the  words  of  the  will  are.  In  Maw- 
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nin^  V.  Purcell  (1855)  7  Be  M.  &  G.  55,  44  Eug.  Reprint,  21, 
3  Eq.  Rep.  387,  24  L.  J.  Ch.  N.  S.  523,  3  AVeek.  Rep.  273,  where 
tbe  will,  one  of  personalty,  was  a  common  printed  form  filled  up 
by  the  testator,  wtib  parts  of  the  form  struck  ont,  the  original 
will  was  sent  for,  and  Turner,  L.J.,  in  giving  judgment,  said: 
'In  coming  to  this  conclusion,  I  have  not  overlooked  the  cfEect  to 
\w  given  to  tlie  erasures,  as  they  appear  on  the  original  will.  In 
Child  V.  Elaworth  (1852)  2  De  J[.  &  G.  C79,  683,  42  Eng.  Re- 
print, 1038,  .  .  .  Cranworth,  L..T.,  .  .  .  said:  'It  is  only 
necessary  to  add  that  we  have  caused  the  original  will  to  be  ex- 
amined, and  it  appears  that  the  whole  gift  in  question  to  the 
children  and  grandchildren  of  W.  D,,  including  the  direction  for 
tlic  time  of  pajinent,  is  written  continuously  as  one  sentence,  and 
is  closed  with  a  full  stop.'  "  Lastly,  Re  Harrison  (1883)  L.  R. 
30  Ch.  Div.  390,  393,  55  L.  .T.  Cli.  N.  S.  799,  53  L.  T.  N.  S.  799, 
34  \^Vck,  Rep.  420,  is  referrctl  to,  where  Lord  Esher  said;  "I 
know  of  no  nde  that  for  the  purpose  of  construing  a  will  you 
may  not  look  at  the  original  will  itself." 

In  Williams  on  Executors,  lOtli  oil.,  pp.  445-448,  the  earlier 
nuthnriries  are  cstiniincd,  including  Slica  v.  Boschetli  (1854)  18 
licav.  3i»l,  52  Eng.  Reprint,  127,  2  Eq.  Rep.  608,  23  L.  J.  Ch. 
\.  S.  i>r,-2,  18  Jur.  614,  2  Week.  Rep.  281,  which  I  will  prc8(?nt- 
ly  refer  to,  and  it  ia  montioncil  that  in  former  ciUtious  of  the 
work  .Sir  luhvard  Vaughan  Williams  doubted  whether  in  strtct- 
m'!i3  the  Court  of  Chancery  hail  not  [336]  gone  beyond  its  legiti- 
mate mean.-*  for  construing  wills  of  persunalty  wlicre  it  had  sought 
aid  from  appeni'im<'i'S  in  the  will  iti-t'lf  not  to  be  found  in  tlio 
jirobatc.  ,\fter  referring  to  that  passage  the  pve.sent  authors  say : 
"liut  the  priictiec  would  seem  to  he  to  look  at  the  original  in  such 
ease.-i.  The  principle  to  be  derived  from  the  <'ases  would  appear 
tf>  he  that  the  origimil  will  may  he  looked  at  to  assist  the  conslruc- 
tiim,  but  not  to  alter  or  vary  or  disidace  ftiiythinjf  determii-ecl 
in  the  grunting  of  the  probate :  mid  that  if  it  is  sought  to  do  this, 
upplieatimi  must  \>Q  made  to  the  rrobate  Division  to  rectify  the 
probate," 

In  Mnnnhifj  v.  Purcell,  stcpra,  the  will  was  written  by  the  tes- 
tator (liling  up  the  blanks  in  a  printcil  form  and  making  various 
erasures.  In  the  document  as  executed  the  testator  gave,  dcviaetl, 
10  n.  i{.  r. 
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and  bequeathed  to  his  wife  all  his  inODeys,  fumitiire,  plate,  books, 
"linen,  wearing  apparel,  etc.  The  next  aeatence  in  the  printed 
form  began :  "And  as  fo  all  the  rest,  residue,  and  remainder  o£ 
my  estate  and  effects."  The  testator  struek  out  th«  words  "as  to" 
and  the  word  "rest,"  leaving  the  sentence  to  read — "And  all  the 
residue  and  remainder  of  my  estate  and  effects  ...  I  give, 
devise  and  bequeath  the  same  unto  my  dear  wife  during  the  term 
i>i  her  natural  Hfa"  The  qnestion  was  whether,  having  struck 
out  the  words  "as  to,"  so  that  the  portion  of  the  will  following 
the  gift  of  furniture  and  wearing  apparel  read  all  as  one  sen- 
tence, the  wife's  interest  in  the  furniture  and  wearing  apparel 
was  eut  down  to  a  life  estate,  or  whether  she  took  the  furniture 
absolutely  and  a  life  interest  only  in  the  residue.  Knight  Brueo, 
L.J,,  referring  to  the  view  of  Turner,  L.J.,  then  absent  from  the 
eonrt,  to  the  effect  that  the  wife  took  fho  furniture  absolutely, 
taid  (7  De  M.  &  G.  61)  :  "He  is  of  opinion  that  the  Vice  Chan- 
cellor's interpretation  of  the  will  is  in  this  respect  correct,  think- 
ing that  a  suiBciently  strong  inference  to  the  contrary  is  not  to  Vie 
drawn  from  the  erasure  of  the  words  'as  to,'  especially  when  com- 
pared with  other  eraaiires."  At  a  later  stage  of  the  case  Turner, 
L.J.,  himself  said  (7  De  il.  &  G.'  05)  :  [337]  "I  will  only  add 
to  tlie  oliscrvations  which  have  been  already  made  this  remark 
with  reference  to  the  erasure  of  the  words  'as  to,'  namely,  that 
there  are  other  words  also  atnick  out  by  the  testator  from  the 
printed  form  in  a  way  which  shows  that  no  reliance  can  be  place<l 
upon  the  erasures  as  having  been  deliberately  and  ad\'isedly  made 
with  a  view  to  alter  the  constniction  to  be  put  upon  the  will.  In 
<;oiHiug  to  a  conclusion  upon  this  question,  I  have-not  overlooked 
the  effect  to  be  given  to  the  erasures  as  they  appear  on  the  origi- 
nal will." 

Xow  it  is  quite  true  that  neither  in  that  case  nor  apparently 
in  aiiy  other  reported  authority  were  erased  words  used  as  an 
effective  portion  of  the  will  in  the  sense  of  allowing  them  to  give 
a  different  operation  to  other  portions  of  the  documents  than 
would  have  otherwise  been  the  case.  But  I  think  it  is  quite  clear 
from  Turner,  L.J's  expressions  that  he  was  of  opinion  that  if 
the  erasure  in  the  case  before  him  had  been  sufficiently  explicit 
10  B.  R.  C.  61 
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lie  would  have  given  effect  to  it  ou  the  construction  of  the  clause 
followiug  it. 

In  Shea  v.  Boschetti,  mipra,  the  probate  of  a  will  originally 
granted  without  showing  erasures  was  revoked  and  a  new  pro- 
bate issued  showing  tlicm.  Romilly,  M.K.,  said  (18  Beav.  335) : 
"In  my  opinion,  the  fact  of  the  Court  of  Probate  granting  a 
facsimile  probate  docs  not,  in  the  slightest  degree,  affect  the  nilcs 
<>(  construction,  or  the  manner  in  wliich  this  court  must  deal  with 
the  case  presented  to  it.  The  probate  of  the  will  performs  its 
function  by  telling  the  coiut  what  the  will  consists  of;  but 
whether  the  Court  of  Probate  gi-ants  a  facsimile  probate  or  not,  I 
iippiTlicnd  this  court  is  bound  to  look  at  anything  in  the  original 
will  itsolf,  which  may  aid  and  assist  it  in  coming  to  a  cori-ect  con- 
clusion, as  to  the  construction  to  be  put  upon  the  contents  of  the 
will."  That  mrans,  if  it  means  anything,  that  the  erasures  may 
i>c  considered  for  the  purpose  of  putting  the  true  constnicfion 
upon  what  would  otherwise  he  a  doubtful  passage  in  n  poittou  of 
the  will  that  was  admitted  to  probate. 

In  Garni  v.  Gregory  (1854)  3  De  M.  &  G.  777,  780,  43  Eng. 
Keprint,  305,  certain  legacies  originally  written  [338]  in  a 
draft  will  were  crossed  out  by  diagonal  lines  in  ink.  T.ora 
Cranwortli,  during  the  argument,  referring  to  the  strnck-oiit 
portions,  said :  "They  may  be  left  to  show  the  meaning  of  the  tes- 
tator ;  suppose  for  example  a  case  of  this  kind — a  testator  says : 
'I  give  A  B  an  annuity  of  6001.  and  I  give  him  also  l,000/.\  and 
he  then  strikes  out  down  to  and  including  tie  words  500i."  The 
I-ord  Chancellor  does  not  answer  his  own  conundrum,  but  he 
(bviously  intended  that  in  that  case  where  the  will  would  only 
<-ontain  the  words  "and  I  give  liim  also  1,000Z.,"  the  erased  por- 
ti(m  could  be  looked-at  to  ascci-tain  that  "him"  meant  A  B.  That 
view  is  dii-cctly  in  point  In  the  present  case.  In  the  judgment 
Ixird.  Cranworth  throws  some  doubt  upon  the  right  or  duty  of 
the  court  on  every  occasion  to  look  at  the  original  will,  but  having 
regard  to  tho  subsequent  authorities  that  doubt  no  longer  exists. 

In  In  re  Harrison  (1885)  L.  R.  30  Ch.  Div.  390,  a  testatrix 
used  a  law  stationer's  form  printed  with  blanks  to  be  filled  ilp. 
After  directing  her  debts  and  funeral  and  testamentary  expenses 
to  be  paid  by  "my  executrix  hereinafter  named,"  she  gave  all  her 
10  B.  R.  C. 
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real-  and  personal  property  "unto  to  and  for  her  own 

use  and  Ijenefit  absolutely,  and  I  ncHniiiate,  constitute,  and  ap- 
point my  niece  Catherine  Hellard  to  be  executrix."  The  name 
of  the  residuary  devisee  and  legatee  was  left  in  blank,  but  there 
were  the  words  "to  and  for  her  own  use  and  benefit."  Now  the 
only  antecedent  to  "hei-"  was  "my  executrix  hereinafter  named." 
That  was  Catherine  Hellard. 

The  Court  of  Appeal  held  that  for  the  purpose  of  construing 
the  will  the  court  was  entitled  to  look  at  the  original,  and  having 
done  so  they  held  that  Cathcring  Hellard  was  entitled  to  the 
property.  Lord  Esber  said  (ibid.  393) :  "The  main  argument  in 
this  case  is  founded  on  their  being  a  blank  in  (he  will,  and  how 
can  you  tell  that  there  is  a  blank  without  looking  at  the  will !  1 
know  of  no  rule  that  for  the  purpose  of  construing  a  will  you 
may  not  look  at  the  original  will  itself."  Baggallay,  L.J., 
B(iid.'(ibid.  394)  :  "I  fully  agree  that  for  many  purposes  the  first 
[339]  thing  to  be  looked  at  is  the  probate  copy  of  a  will.  But 
when  I  look  at  the  probate  copy  in  this  case  I  find  that  there  is  a 
blank  space  in  it.  This  is  consistent  either  with  an  accidental 
omission  to  fill  up  the  blank,  or  with  an  intention  not  to  fill  it  up. 
It  then  becomes  very  material  to  look  at  the  original  will.  .  .  . 
The  conclusion  that  the  testatrix  intended  to  fill  up  the  blank  at 
some  future  time  would  be  inconsistent  with  her  declared  in- 
tention to  revoke  all  former  wills  and  make  that  her  last  will  and 
testament."  It  is  plain  that  the  court  looked  at  the  original  to 
find  out  whether  the  blank  in  the  probate  showed  that  the  testa- 
trix had  not  yet  made  up  her  mind  who  should  be  her  devisee,  or 
whether  it  was  only  due  to  an  accidental  omission. 

Such  being  the  general  nature  of  the  authorities,  I  have  no 
doubt  myself  that  it  is  not  only  the  right,  but  the  duty,  of  the 
court  in  this  case  to  have  regard  to  this  erased  portion  of  the 
will.  That  being  so,  it  is  clear  that  the  expression  "undisposed- 
of  balance  which  may  be  to  my  credit  at  the  said  bank"  means 
the  balance  at  the  only  bank  mentioned  by  name.  The  passage 
mentioning  it  was  erased,  not,  as  the  i-esiduary  legatee  contends, 
for  the  purpose  of  rendering  it  doubtful  which  bank  the  testa- 
trix was  referring  to,  but  for  some  totally  different  purpose,  be- 
cause it  is  perfectly  obvious  that  she  intended  to  give  a  particular 

10  B.  R.  C. 
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balance  for  a  particular  siiecified  purpose.  That  being  so,  I  am 
prepared  ou  thut  ground  alone  to  bold,  on  tbf  true  construction  of 
this  will  and  in  tbe  events  whicb  have  happened,  that  tlie  specific 
legatee  is  entitled  to  the  undisposcd-of  balance  at  this  particular 
bank  after  payment  thereout  of  the  VlUl.  legaeioa. 
.  There  is,  bowwer,  nnotlier  ground  uiMin  which  this  case  can 
be  decided,  altbongh  I  prefer  the  one  that  I  have  already  dealt 
with.  On  the  second  point  the  question  is  whether  "undisposed 
of  balance  at  the  said  bank,"  no  bank  being  mentioned  by  name, 
is  in  the  circumatHUces  a  patent  or  a  latent  ambiguity.  The  tes- 
tatrix gave,  and  iinniiostionably  intended  to  give,  a  bank  balance, 
and  tbc  only  ambiguity  arises  as  soon  as  evidence  is  admitted 
that  she  had  more  than  one  bank.  The  word  "said"  points  to  her 
having  some  particular  [340]  balance  iu  ber  mind,  especially 
when  evidenoe  has  Ix-eii  admitted  that  she  had  more  than  one 
balance  standing  to  her  credit  The  particular  extrinsic  evidence 
which  is  nccessarj'  and  sufficient  in  this  case  is  the  original  will. 
That  is  admis.^ible  under  the  extrinsic  evidence  rule  as  well  as  un- 
der the  {;;eneral  rule  I  have  already  dealt  witJi.  Evidence  to  show 
the  actual  testamentary  intentions  of  a  testator  is  admissible  only 
in  exceptional  cases,  one  of  which  is  to  determine  which  of  several 
persons  or  things  was  intended  under  an  equiviical  description. 
Hawkins,  Wilis,  2d  cd.  p.  14;  Wigi'ani  on  Kxtrinsic  Evidence, 
5th  ed.  p.  110,  prop.  7.  In  Doe  ex  dem.  lliacacH  v.  Hhcorks 
(1S39)  5  Alices.  &  \V.  363,  ?,m,  151  Eng.  iieprint,  154;  Tudor, 
Iteal  Prop.  4th  ed.  pp.  489,  493,  Txtrd  Abinger  said:  "Xow,  ■ 
there  is  but  one  case  iu  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  adinittod,  and  that  is, 
where  the  meaning  of  the  testator's  words  is  neither  umhignous 
nor  obscure,  and  where  the  devise  is  ou  the  face  of  it  perfivt  and 
intelligible,  but,  from  some  of  the  circumstances  admitted  in 
proof,  an  ambigiiit\'  arises,  as  to  which  of  the  two  or  more  thing.^?, 
or  which  of  the  two  or  more  persons  {each  answering  the  wnrd.f 
in  the  will),  the  testator  intended  to  express."' 

The  residuarv  legatee  contends  that  this  is  a  patent  and  not 
a  latent  ambiguity,  but  I  am  unable  to  take  that  view.  It  is  rea- 
sonably plain  that  the  testatrix  was  pointedly  referring  to  a  par- 
ticular fund,  and  the  ambiguity  is  latent  in  that  there  is  more 
10  B.  B.  O, 
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than  one  bank  to  which  she  may  have  been  iuk'iuUng  to  refer. 
This  ambiguity  may  be  cleared  up  by  lookJug  at  tbe  original  to 
we  what  the  antecedent  waa  in  the  doeiimeut  which  she  in  fact 
wiftncd.  For  these  rpaaona  the  question  must  be  answered  in  the 
manner  I  have  indicated. 

Solicitors:  Foyer,  White,  Boryelt,  if  Blaclc;  RoulU,  Staceij,  & 
Castle,  for  Slapleton  <£-  Son,  Stamford. 

Note. — Bight  to  look  at  matter  canceled  or  erased  in  interpreting 
remaining  portion  of  will. 

A  search  has  faileil  to  tlisclose  any  decisions,  other  tliaii  those  re- 
ferred to  in  the  reported  eawe,  upon  the  question  whether  niattor  can- 
celetl  or  erased  from  a  will  may  he  Inokii!  at  in  interpreting  the 
remainiiiR  jmrtiou.  This  question,  it  should  he  uoteil,  is  distinct 
from  the  question  whether  the  intended  uhUteratioiis  are  to  be  dis- 
regarded and  the  will  to  be  given  effect  as  it  waa  originally  written 
and  executed.  In  such  a  situation  the  question  of  course  is,  whether 
there  baa  been  an  effectual  revocation  of  the  portion  stricken  out. 
For  annotation  on  this  point,  see  note  in  :!H  L.H.A.(X.S.)  787,  on 
"Attempt  to  revoke  portions  of  a  will  by  burning,  tearhig,  canceling, 
obliterating,  or  destroying." 

In  Thomson  v.  Thomson  (ISftg)  115  Mo.  56,  21  S.  W.  lOS.".,  1128. 
it  was  held  that  a  former  unattested  will,  the  genuineness  of  which 
waa  indisputable,  was  admissible  in  evidence  for  the  purpose  of  re- 
moving a  latent  ambiguity  as  to  property  intended  to  he  devised, 
occasioned  by  conflicting  descriptions, 

111  lie  McAlliiler  (1921)  191  Iowa,  906.  183  N.  W.  596,  where  a 
testator,  who  had  given  his  residuary  estate  to  his  wife  and  eon  in 
equal  portions,  thereafter  struck  out  with  a  pen  the  reference  to  his 
con,  writing  on  the  margin  of  the  will;  "Canceled  June  27th,  1912, 
because  Alexander  SIcAllister  my  son  died  May  ]3tb,  1913,  and  his 
only  surviving  son  Jfay  2jth,"  it  was  held  that,  altiiough  tbe  changes 
in  the  will  by  which  the  testator  attempted  to  give  all  his  residuary 
estate  to  his  wife  could  not  operate  as  a  codicil,  because  not  witnessed 
or  executed  with  the  formalities  required  by  law,  they  might  lie  taken 
into  consideration  as  indicating  his  intention  that  bis  wife  should 
have  the  proceeds  of  his  life  insurance,  to  which,  under  the  provisions 
■)f  a  statute,  she  wonld  be  entitled  in  the  alwence  of  an  agreement  or 
assignment  to  the  contrary.  £.  •'^  ^ 
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SIR  W.  G.  AKMSTEONG,  WHITWORTH,  &  COMPACT, 

LIMITED,  Appellanis, 

and 

REDFORD,  Bespotuieni. 

[1820]  A.  C.  767. 

Also  Repotted  in  13  B.  W.  C.  C.  68,  123  L.  T.  N.  S.  114,  [1020]  W.  N.  146, 

36  Times  L.  R.  451,  64  Sol.  Jo.  388. 

Worlcmen'a  competteaUon'— Accident  arSahig  out  of  and  in  the  course 
of  etnplot/ment'— Injury  while  retitmitig  from,  luntli  at  emptoy- 
ei-'H  din  teen. 

An  injurj  to  a  girl  tnochiniBt  arose  out  of  and  in  the  course  of  lier 
pmployment  where,  durinR  her  dinner  liour  while  returning  to  work,  she 
fell  down  a  flight  of  xtalra  leading  to  the  street  from  a  canteen  at  which 
she  Iiad  eaten,  and  which  was  maintained  bj  the  employer  on  its  prem- 
ises for  such  women  workers  as  chose  to  use  it,  but  which  could  be 
reached  only  by  the  street. 

—  Tent  to  be  applied. 

The  test  of  whether  the  injury  arises  In  the  course  of  the  emplc^ment 
is  not  the  situation  or  ownership  of  the  premises,  but  whether  resort  to 
the  premises  is  a  part  of  the  duty  owed  to  the  employer.  Per  Lord 
Dimediu, 

(March  26.  1920.) 

Present;  Viscount  Finlay,  Lord  Dnnedin,  Lord  Sumner,  Lord  Parmoor,"~ 
ttnd  Lord  Wrenbury. 

Appeal  from  a  doeision  of  the  Court  of  Appeal  [1919]  W.  N. 
ir>3,  88  L.  J.  K.  B.  K".  S.  850,  121  L.  T.  N.  S.  293,  35  Times 
L.  K.  508,  03  Sol.  Jo.  534,  12  B.  W.  C.  C.  198,  affirming  an 
award  o£  the  judge  of  the  Manchester  County  Court  under  the 
Workmen's  Compensation  Act  1906. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Viscount  Finlay: — 

"The  respondent  is  a  machinist  and  was  in  the  employ 
[758]  of  the  appellants  at  their  works  in  North  street,  !Manches- 
ter.    As  stated  by  the  arbitrator  in  the  cotirae  of  his  jud^rment : — 

"  'It  is  a  rule  at  the  worka  that  all  employees  should  logre  the 
premises  at  1  p.  m.  for  an  hour.  They  leave  hy  the  exit  from  the 
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works  in  North  street  The  employeea  then  are  free  to  go  where 
they  like,  either  to  obtain  dinner  or  for  any  other  purpose.  They 
all  have  to  return  and  "dock  on"  at  2  p.  m.,  when  the  hooter 
sounds.  It  sounds  few  some  few  minutes,  and  anyone  who  is  lato 
loses  half  an  hour's  pay.' 

'"On  October  2,  1918,  the  respondent  was  at  the  appellants' 
works  in  the  course  of  her  employment.  At  1  p.  m.  she  left  the 
jircmisos  by  the  entrance  to  the  works  in  North  street.  She  then 
walked  a  few  yards  along  the  pavement  till  she  came  to  the  outer 
door  leading  upstairs  to  the  canteen,  into  which  she  went 
.  "This  canteen  is  situate  over  the  office  of  the  appellants,  and 
is  pntvidcd  by  them  for  their  workpeople.  The  building  in 
which  are  the  office  and  canteen  is  situate  some  little  distance 
■'lom  the  works,  hut  within  the  same  outer  wall  as  shown  in  the 
[ilan.  There  is  a  doorway  giviug  access  to  the  passage  at  the  foot 
of  the  canteen  stairs  from  the  other  passage  by  which  the  work- 
people obtain  access  to  the  street  from  the  work.s  and  vice  versa, 
but  this  door  is  open  only  at  night  for  the  use  of  the  employees 
on  the  night  shifts.  The  building  in  which  is  the  canteen  belongs 
to  the  employers,  and  the  canteen  is  kept  up  by  them  for  the 
benefit  of  their  workpeople  and  is  under  the  control  of  the  em- 
ployers. The  employees  are  entitled  to  use  the  canteen,  and  they 
may  either  bring  their  food  and  eat  it  there,  or  obtain  food  in 
the  canteen.  If  there  is  any  surplus  from  the  takings  at  the  can- 
teen after  paying  expenses  it  is  devoted  to  charitable  purposes, 
and  the  employers  derive  no  profit  from  it.  No  persons  other 
than  employees  of  the  appellants  are  permitted  to  use  the  canteen. 

"The  respondent,  on  the  day  of  the  accident,  took  her  midday 
meal  at  the  canteen,  and  when  the  hooter  sounded  for  return  to 
work  at  2  p.  M.,  in  going  down  the  stairs  leading  [759]  from  tlj,o 
canteen  itself  to  the  exit  into  North  street,  she  slipped  and  broke 
her  ankle." 

The  county  court  jndge  found  that  the  injurj-  arose  out  of  and 
in  the  course  of  the  respondent's  employment  and  made  an  award 
in  her  favor.  The  Court  of  Appeal  (Swinfen  Eady,  M.R.,  War- 
rington and  Duke,  L.J.T.)  held  that  there  was  ample  evidence  to 
support  the  finding  of  the  arbitrator  and  affirmed  his  award. 
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Rigby  Swift,  K.C.,  and  Meynell,  for  the  appellanls.  This 
.i(!«idcnt  did  not  arise  out  of  or  in  the  course  of  the  respondent'^ 
rmplojmcnt,  because  she  owed  no  duty  to  her  employers  to  go 
into  this  canteen,  and  the  canteen  cannot  be  held  to  be  part  of 
the  worka.  She  might  just  as  well  have  had  her  dinner  at  home 
smd  in  thnt  case  clearly  the  employers  would  not  have  been  liable. 
When  a  workman  leaves  the  sphere  of  bis  work  and  the  duties 
which  lie  is  employed  to  do  cease,  then  the  accident  does  not  arise 
out  of  or  in  the  course  of  the  employment.  There  was  liei-e  an 
interruption  of  the  employment  by  the  dinner  hour,  and  during 
that  hour  the  respondent  was  not  in  the  place  where  she  was  en- 
^a^ed  at  her  work,  and,  in  fact,  was  not  allowed  to  be  tlieie.  It 
is  immaterial  whether  the  accident  happ<ins  on  the  employer's 
premises  or  not;  the  test  is  whether  it  happens  as  the  result  of 
»onie  duty  owed  to  the  employer.  It  would  have  made  no  diffei"- 
ence  to'  the  appellants'  argimient  if  the  door  between  the  works 
and  the  canteen  had  been  open,  as  it  was  at  night.  Some  confu- 
sion arises  -from  the  use  of  the  term  "employer's  premises."  If 
the  term  is  used  to  mean  that  part  of  the  employer's  holding 
where  his  workmen  are  employed,  this  canteen  was  not  part  of  the 
eniployci-'s  premises ;  and  if  the  county  court  judge  finds  that  this 
was  part  of  the  premiscB  upon  which  this  girl  was  working  there 
is  no  evidence  to  support  that  conclusion.  It  is  closed  away 
from  the  worka,  it  is  approached  by  the  street,  and  no  work  is  car- 
ried on  there.  The  fact  that  an  employer  provides  accommoda- 
tion for  his  employees  to  which  a  workman  may  go  or  not  as  he 
pleases  does  not  make  him  responsible  for  any  accident  to  the 
I  7601  workman  while  there.  This  case  is  governed  by  the  prin- 
ciples laid  down  by  this  House  in  Parker  v.  S.S.  Biack  Rock 
[1015]  A.  C.  725,  728,  [1915]  W.  X.  204,  84  L.  J.  K.  B.  N.  R. 
1373,  113  L.  T.  N.  S.  315,  31  Times  L.  R.  432,  59  Sol.  Jo.  475, 
,S  B.  W.  0.  C.  327,  Ann.  Cas.  lfll6B,  12flO,  and  Davidson  v. 
M'nohb  [IfllS]  A.  C.  304,  321,  87  L.  J.  P.  C.  N.  S.  58, 113  L.  T. 
N.  S.  451,  34  Times  L.  It.  213,  62  Sol.  Jo.  347,  10  B.  W.  C.  0. 
fi73,  55  Scot.  L.  R.  185.  Those  cases  establish  the  proposition 
that,  in  order  that  liability  may  accrue  under  the  act,  the  Occident, 
must  arise  while  the  workman  is  doing  something,  or  is  in  some 
place,  in  furtherance  of  the  duty  which  he  owes  to  his  master.  In 
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Blovell  V.  Sawyer  [1904]  1  K.  B.  271,  73X.  J.  K.  B.  N.  S.  155, 
68  J.  P.  110,  52  Week.  Rep.  503,  8U  L.  T.  N.  S.  658,  20  Times 
L.  K.  105,  the  man  was  taking  bis  meal  at  the  worke,  but  tbat 
fasp,  unless  distingiiisbable  waa  strongly  decided  and  is  incoiiaist- 
eiit  witb  the  law  as  stated  in  this  House.  Farwell,  L.J.,  in  cs- 
plniiiinjr  tbat  case  in  Gilbert  v.  b'.8.  Nizam  [1910]  2  K.  B.  5."i5, 
79  L.  J.  K.  B.  JT.  S.  1172,  103  L.  T.  N.  S.  163,  26  Times  L:  li. 
604,  3  B.  W.  0.  C.  455,  says  tbat  a  man  who  is  crushed  by  a  fall- 
ing wall  on  his  employer's  premises  while  he  is  eating  his  dinner 
recovers  cninpensation  because  be  is  entitled  to  be  on  the  spot  by 
virtue  of  his  contract  of  employment,  notwithstanding  that,  and 
not  because,  he  was  eating  his  dinner.  "The  necessity  for  food," 
he  says,  "no  more  arises  out  of  bis  employment  than  the  necessity 
for  sliiop."  The  decision  of  the  Court  of  Appeal  in  the  present 
case  is  indistinguishable  in  principle  from  Beil  v.  Armstrong 
(ini!>)  12  E.  W.  C.  C.  138,  [1919]  W.  N.  151,  88  L.  J.  K.  B. 
X.  S.  S4+,  121  L.  T.  N".  S.  258,  35  Times  L.  It.  479,  63  Sol.  Jo. 
.133,  and  Phabin  v.  Hayes  (1918)  11  B.  W.  C.  C.  85,  [1918] 
W.  N.  166,  87  L.  J.  K.  B.  X.  S.  779,  119  L.  T.  N.  S.  133,  34 
Times  L.  R.  403,  62  Sol.  Jo.  519, — both  cases  of  provided  ac- 
commodation,— in  which  the  coiirt  arrived  at  the  opposite  cotichi- 
aion. 

The  following  cases  were  also  referred  to:  Steirart  v.  Long- 
hurst  [1917]  A.  C.  249,  86  L.  J.  K.  B.  N.  S.  729,  116  L.  T.  X. 
S.  763,  33  Times  L.  R.  285,  61  Sol.  Jo.  414,  10  B.  W.  C.  C.  266, 
Ann.  Cas.  1017D,  196;  Ci-oss.  Tetley  £  Co.  v.  Caiterall,  cited 
in  Sharp  v.  Johnson  &  Co.  [1905]  2  K.  B.  139,  145 ;  Cook  v.  S. 
.*?.  Montreal  (1913)  6  B.  W.  C.  C.  220,  108  L.  T.  N.  S.  164,  29 
Times  L.  R.  233,  57  Sol.  Jo.  282;  Thorn  v.  Sinclair  [1917]  A. 
0.  J27,  86  L.  J.  P.  C.  X.  S.  102,  116  L.  T.  X.  S.  009,  33  L.  T. 
X.  S.  247,  01  Sol.  Jo.  350,  10  B.  AV.  C.  C.  220,  Ann.  Ca^.  1917D. 
1SS;  nenitis  V.  White  [1917]  A.  C.  479,  86  L.  J.  K.  B.  X.  S. 
1074,  116  L.  T.  X.  S.  774,  33  Times  L.  R.  434,  61  Sol.  Jo.  558, 
10  B.  W.  C.  0.  280,  Ann.  Cas.  1917K,  325,  15  N.  C.  C.  A.  294; 
Gatie  V.  Xorlon  IfiU  Colliery  [1909]  2  K.  B.  539,  78  I^  J.  K. 
B.  X.  S.  921,  100  L.  T.  X.  S.  979,  25  Times.L.  R.  640;  Howland 
V.  ^\^ri(Jht  [1009]  1  K.  B.  903,  77  L.  J.  K.  B.  X.  S.  1071,  99  T.. 
T.  X.  S.  758,  24'  Times  L.  R.  852 ;  Morris  v.  Mayor  of  Lambeth 
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(1903)  22  Times  L.  R.  22 ;  Wallers  v.  Staveley  Co.  (1910)  4  B. 
\y.  a  C.  8!),  303,  105  L.  T.  N.  Sj  119,  55  Sol.  Jo.  579. 

Holman  Gregory,  K.O.  (with  him  Eastham),  for  the  re- 
s|M)ii<leiit.  Wiirrington,  L.J.,  correctly  states  the  legal  positiou  in 
tho  following  passage  of  his  judgment.  "The  period  set  apart  for 
the  meal  in  the  middle  of  the  day  does  not,  in  the  absence 
f761]  of  some  other  eircumstanec,  create  an  interruption  in  the 
employment,  and  it  certainly  does  not  where  the  workman  takes 
hi»  meal,  with  tho  employer's  permission,  upon  the  premises 
npon  which  he  is  engaged."  That  was  tlie  ground  of  decision  in 
Jilorelf  V.  Sawyer  [1904]  1  K.  B.  271,  73  L.  J.  K.  B.  X.  S.  155, 
(18  J.  P.  110,  52  Week.  Rep.  503,  89  L.  T.  N.  S.  658,  20  Times 
L.  R.  105,  and  it  is  correct.  If  a  workman  goea  home  to  his 
meals  then  other  circumstances  arise  which  take  the  case  out  of 
tite  act,  and  he  does  something  outside  the  course  of  his  employ- 
ment; but  so  long  as  he  remains  on  the  employer's  premises  and 
is  only  doing  something  which  is  contemplated  by  the  contract 
of  employment,  then  he  is  within  the  act.  Taking  meals  on  tho 
premises  is  a  natural  incident  of  the  emplojTncnt.  Wiiere  the 
contract  of  employment  is  for  the  day  that  necessitates  working 
for  a  certain  number  of  hours,  it  necessitates  also  paiising  for  tho 
purpose  of  takuig  food.  It  is  said  that  the  respondent  was  not 
upon  the  works  at  the  time  of  the  accident,  but  at  the  present 
time  large  works  include  dining  rooms  and  canteens.  It  can- 
not be  said  that  a  modern  factory  includes  only  a  workshop,  aud 
it  would  have  made  no  difference  in  this  case  if  the  factory  had 
Itcen  under  the  same  roof.  The  contract  of  service  with  the  re- 
.sportdent  entitled  her  to  the  use  of  this  room  as  part  of  her  serv- 
ice. Slie  was,  therefore,  in  the  course  of  her  empli^ment.  Tbe 
]>rovisiou  of  a  canteen  for  tlie  workmen  is  part  of  the  canying  on 
of  the  factory,  and,  aa  the  Master  of  the  Bolls  said,  the  respond- 
ent was  entitled  as  a  term  of  her  employment,  express  or  implied, 
to  use  the  canteen. 

Rigby  Swift,  K.C.,  in  reply.  The  act  never  contemplated 
that  eompen.^iition  should  be  paid  when  an  accident  occurs,  not 
when  tho  workman  ja  doing  what  he  is  employed  to  do,  but  when 
ho  is  taking  advantage  of  the  facilities  provided  by  the  employer. 

The  House  took  time  for  consideration. 
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Viscount  Finlay :  ily  Lords,  this  is  a  claim  for  compensa- 
tion under  the  Workmen's  Compensation  Act  1906.  It  came  be- 
fore the-jiidgc  of  tlie  coimty  court  at  Manchester.  Ho  found  that 
the  accident  arose  out  of  and  in  [762]  the  course  o£  the  employ- 
ment, and  his  decision  was  affirmed  in  the  Court  of  Appeal  by 
the  late  ^faster  of  the  Kolls  and  Warrington  and  Duke,  L.JJ. 
The  employers,  Armstrong,  \Vbitworth,  k  Company,  have  ap- 
plied to  your  Lordships'  House.  [His  Lordship  stated  the  facts 
and  continued:]  The  question  is  whether  the  personal  injury 
was  "by  accident  arising  out  of  and  in  the  course  of  tlic  em- 
ployment." 

The  meaning  of  these  words  was  very  fully  cousidcred  by  your 
Lordships'  House  in  the  case  of  Davidson,  v.  M'Rohh  [1918]  A. 
C.  304,  [1918]  S.  C.  66.  The  cdiiclusion  nrrivcd  at  in  that  caso 
is  thus  stated  in  the  headnote  in  the  Law  Reports: — 

"  'In  the  course  of  the  employment'  does  not  mean  during  the 
currency  of  the  engagement,  but  means  in  the  course  of  the  work 
which  the  workman  is  employed  to  do  and  what  is  incident  to  it ; 
and  absence  on  leave  for  the  workman's  own  purposes  is  an  inter- 
ruption of  the  employment." 

This  expresses  the  considered  opinion  of  four  out  of  the  fivp 
peers  present  at  the  hearing  (the  Lord  Chancellor,  Viscount  Hal- 
dane,  Lord  Dunedin,  and  Lord  Atkinson),  and  the  fifth  (Lord 
Parmoor),  while  confining  his  judgment  to  the  question  whether 
the  accident  arose  out  of  the  employment,  in  no  way  dissented 
from  the  views  of  his  colleagues  as  to  the  meaning  of  the  words 
"in  the  course  of  employment."  The  viewB  expressed  on  this  ^ 
point  form  an  int(^al  part  of  the  reasoning  on  which  the  judg- 
ments of  three  of  their  Lordships  rested.  By  some  inadvertence 
the  word  "semble"  has  been  prefixed  to  this  paragraph  in  the 
headnote  in  the  Law  Reports. 

It  is  therefore  now  settled  that  for  the  purposes  of  the  act  the 
nccidont  must  be  in  the  course  of  the  work  or  what  is  incident  to 
it. 

Before  Davidson  v.  M'Rohh,  su-pra,  there  was  an  impression 
that  the  words  "course  of  the  emplojTuent"  denoted  merely  the 
currency  of  the  engagement,  and  on  this  reading  they  added  prac- 
tically nothing  to  the  requirement  that  the  accident  must  arise 
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"out  of"  Ihe  onploj'ineiit.  In  one  case  to  which  I  shall  refer 
later  on  (BloveU  v.  Sawyer  [1904]  1  K.  B.  271,  73  L.  J.  K.  B. 
N.  S.  155,  68  J.  P.  110,  52  Week.  Ecp.  503,  89  L.  T.  N.  S.  658, 
20  Times  L.  R.  105),  it  was  held  [763]  that  the  accident  arose 
out  of  the  employment  where  it  was  caused  by  the  fall  of  a  wall 
on  the  employer's  premises  on  which  the  workman  was  permitted 
to  remain  during  the  dinner  hour  to  eat  hia  dinner.  This  deci- 
sion was  explained  by  Farwell,  L.J.  {Gilbert  v.  S.  S.  Xizam 
[1010]  2  K.  B.  555,  558,  79  L.  J.  K.  B.  N.  S.  1172,  103  L.  T. 
K.  K.  103,  26  Times  L.  R..604,  3  B.  W.  C.  C.  455),  as  proceed- 
ing on  the  principle  that  the  workman  was  permitted  to  be  thero 
by  virtue  of  his  contract  of  employment.  In  a  sense  such  a  case 
is  one  of  accident  arising  out  of  the  employment,  because  it  is 
as  au  employee  that  the  man  was  allowed  to  remain  there.  It 
certainly  is  not  "in  the  course  of  the  employment,"  as  all  work 
was  stopped  during  the  dinner  hour,  but  it  would  have  been  so  if 
"course  of  the  employment"  meant  merely  the  currency  of  tbe 
engagement  as  was  formerly  supposed. 

lu  my  view  the  present  case  is  detennined  by  the  interpreta- 
tion of  the  act  adopted  in  M'Rohh's  Case  [19"l8]  A.  0.  304,  87 
L.  J.  P.  C.  N.  S.  58,  118  L.  T.  X.  S.  451,  34  Times  L.  R  213, 
62  Sol.  Jo.  347,  10  J{.  \V.  C.  C.  673,  55  Scot.  L.  R.  185.  Tbe  ac- 
cident did  not  take  place  in  the  course  of  the  work  or  what  is  in- 
cident to  it. 

The  accident  happened  between  1  and  2  in  the-aftemoon.  As 
the  employees  must  leave  the  works  at  1  p.  m.,  returning  at  2, 
this  interval  is  for  all  pnrposca  on  the-  same  footing  as  the  inter- 
val between  tbe  cessation  of  work  in  the  afternoon  and  the  re- 
sumption of  work  next  morning.  It  ia  shorter,  but  so  long  as  it 
lasts  the  service  ia  entirely  suapcndwl.  There  is  no  work  during 
that  hour.  The  claimant  was  bouud  to  leave,  and  did  leave,  the 
work  premises ;  she  came  out  into  the  street,  and  she  ceased  to  bo 
engaged  on  ber  master's  business  when  she  came  into  the  street, 
just  ns  much  aa  she  would  when  leaving  at  the  end  of  the  work- 
ing day.  Till  2  o'clock  she  was  absolutely  her  own  mistress,  and 
there  was  no  obligation  upon  her  to  go  to  the  canteen  for  her  din- 
ner,— she  might  have  gone  to  any  restaurant  or  to  her  own  home. 

Tbe  question  may  be  illustrated  by  considering  what  would 
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have  been  the  result  if  the  accident  had  happened  in  the  street 
during  her  short  passage  from  the  exit  to  the  canteen,  by  coming 
into  collision  with  a  passing  vehicle  or  by  slipping  on  the  pave- 
ment. Conld  she,  in  such  a  case,  have  claimed  under  the  Work- 
men's Compensation  Act?  I  think  it  ia  [764]  clear  that  she 
could  not,  but  this  would  result  not  from  the  fact  that  the  acci- 
dent would  have  been  due  to  dangers  incident  to  traffic  in  the 
street,  but  from  the  fact  that  hor  work  had  for  the  time  ceased 
when  she  passed  out  into  the  street  from  tho  works.  If  she  had 
been  still  "in  the  course  of  her  employment"  she  could  liave  re- 
covered under  the  act  in  respect  of  a  street  accident.  This  was 
settled  by  the  decision  of  your  Ij>r{lships'  House  iu  Dennis  v. 
While  [1917]  A.  C.  479,  86  L.  J.  K.  B.  N.  S.  1074,  116  L.  T. 
N.  S.  774,  33  Times  L.  It.  434,  61  vSol.  Jo.  55S,  10  B.  W.  0.  C. 
280,  Ann.  Cas.  1917E,  325,  15  N.  C.  C.  A.  294.  To  say  that  the 
employer  would  not  be  liable  for  dangers  of  the  street  encoun- 
tered by  the  workman  if  he  was  still  in  the  course  of  his  employ- 
ment would  he  to  relapse  into  the  fallacy  which  influenced  a  series 
of  decisions  in  the  Court  of  Appeal  (differing  on  this  point 
from  the  Scottish  courts)  that  a  workman  cannot  recover  under 
tho  act  in  respect  of  a  danger  of  the  street  which  is  shared  by  all 
members  of  the  public  lining  tlie  streets  under  the  like  conditions. 
Tf  the  workman  was  in  tho  street  in  the  course  of  his  employ- 
Hient  he  can  recover  in  respect  of  injury  from  such  ordinary 
street  risks.  The  only  question  is  whether  he  was  there  in  the 
course  of  his  employment.  This  is  well  illustrated  by  the  very 
recent  decision  of  the  Court  of  Appeal  in  Bell  v.  Armstrong, 
12  B.  W.  C.  C  138,  146.  In  that  case  a  woman  munition  worker 
upon  a  night  shift,  having  l)epn  released  for  an  hour's  intei-val 
for  supper  at  10  f.  m.,  was  "clocked  out"  of  the  works,  and  while 
crossing  a  public  road  outside,  in  order  to  reach  a  canteen  pro- 
vided by  the  employers  in  their  own  premises  a  short  distance 
away  for  the  exclusive  use  of  their  staff  of  workers,  was  knocked 
down  iu  the  dark  by  a  motor  lorry  and  killed.  She  was  under  no 
obligation  to  go  to  the  canteen,  but  might  have  stayed  in  the 
works  if  she  had  brought  her  own  food  with  her,  and  consumed 
it  there,  as  many  others  did.  It  was  held  that  as  the  deceased  had 
left  the  works  and  gone  into  the  street  for  her  own  purposes,  and 
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not  in  pursiiBDce  of  any  duty  wbieh  she  owed  to  ber  employers, 
the  accident  did  not  arise  out  of  or  iu  tlie  course  of  the  eiupioy- 
ment.  That  case  was  decided  on  Jlay  7,  1510,  by  the  ihi^itcr  of 
the  Kolls  and  Warrington  and  Diikc,  L.JJ.,  a  few  djiys  before 
the  case  now  \inder  appeal. 

[765]  The  distance  in  that  case  between  tlie  works  and  tho 
canteen  was  130  yards.  The  Master  of  the  IJoHs  reateil  hin  deci- 
sion entirely  on  the  ground  that  the  employee  was  not  in  the 
street  on  her  master's  business,  and  said:— 

"If,  on  the  other  hand,  the  servant  is  in  the  street  either  for 
his  oivn  pleasure  or  f6r  some  necessary  purpose  of  his  own,  some 
purpose  of  business,  even  tte  purpose  of  obtaining  food,  then 
the  servant  is  there  on  hia  own  business,  and  is  not  tlicre  ia 
respect  of  any  duty  which  he  owes  to  the  master." 

The  ifaster  of  the  Kolls  went  on  to  quote  the  decision  of  the 
House  of  Lords  in  Parker  v.  S.S.  Jilach  Bock  [1!)15]  A.  C.  72:1, 
[1915]  W.  :N.  204,  Si  L.  J.  K  B.  X.  S.  137;),  113  K  T.  X.  S. 
5ir.,  31  Times  L.  K.  432,  59  Sol.  Jo.  47.'>,  8  H.  W.  C  ('.  3^7, 
Ann.  Cas.  lOltilS,  1200.  Tho  other  members  of  the  court  con- 
curi-cd,  and  a  passage  fi-ora  Lord  Atkiiisou's  judgment  in  Daritl- 
son  V.  M'ltohb  [lOlS]  A.  C.  327,  was  (juoted  as  an  accurate 
statement  of  the  law: — 

"The  words  'in  the  course  of  the  emiiloyment'  mean,  I  think, 
while  the  workman  is  doing  something  which  he  is  employed  to 
do." 

Everything  tliat  was  aaid  in  the  ("^oiirt  of  Appeal  va  Bell  v. 
Armstrong  (1019)  12  R  W.  C.  C.  13S,  [1019]  W.  N.  151,  S.S  L. 
J.  K.  B.  N.  S.  844,  121  L.  T.  N.  S.  258,  35  Times  L.  R.  470,  fi3 
Sol.  Jo.  533,  would  be  directly  applicnble  to  the  present  case  if 
the  accident  had  happened  in  the  street  between  the  exit  from  the 
works  and  the  entrance  of  the  canteen.  There,  as  here,  tlie  can- 
teen was  the  property  of  the  employer,  and  was  kept  up  for  tho 
bene&t  of  tlie  workmen.  Tlio  fact  that  the  distance  was,  there. 
120  yards  from  the  works,  while  here  it  was  3  yards  or  ^ti,  cannot 
make  any  difference  in  the  legal  principle  applicable. 

Tho  course  of  employment  had  ceased  when  tho  claimant  got 
into  the  street.  Did  it  begin  again  when  slie  entered  the  canteen  ? 
Sucli  a  conclusion  seems  to  me  impoa8il>le  if  cases  under  the  Work- 
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men's  CompensBtion  Act  are  to  be  governed  by  any  legal  princi- 
ple. It  was  not  in  pursuance  of  any  duty  to  her  employers  that 
the  claimant  went  into  the  canteen,  and  the  accident  did  not  re- 
sult from  any  obligation  which  had  to  be  satisfied  in  order  to  per- 
form the  duties  of  her  employment. 

[766]  It  is  necessary  Jo  consider  carefully  the  precise  grounds 
on  which  the  Court  of  Appeal  held  that  this  accident  happened 
in  the  course  of  the  employment  and  distinguished  the  present 
case  from  Bell's  Case,  supra;  in  which  the  same  judges  had  de- 
cided that  the  accident  did  not  happen  in  the  course  of  the  mi- 
ploymcnt.  - 

The  Master  of  the  Itolls  said  (appendix,  p.  18)  that  the  em- 
ployees of  the  class  of  the  applicant  were  entitled  as  a  term  of 
their  employment,  either  expressed  or  implied,  to  use  the  can- 
teen, lie  .went  on  to  point  out  that  this  is  a  case  in  which  the 
accident  happened  upon  the  employer's  premises  and  upon  the 
part  of  the  premises  which  was  set  apar,t  for  the  use  of  the  em- 
ployees during  their  meals;  a  part  of  the  premises,  thercfoi'e, 
upon  which  the  employees  were  entitled  to  be  at  the  time  when 
the'  accident  happened.  He  distinguishes  Bell's  Case  by  say- 
ing:— 

"In  my  judgment  this  case  is  wholly  differeni  from  that  case. 
In  JicU's  Case,  the  accident  occurred  in  the  public  street.  It  was 
an  ordinary  street  accident.  This  was  an  accident  that  occurred 
within  the  employers'  works,  within  the  employers'  preniiaes, 
though  not  upon  the  part  of  the  premises  where  the  machinery 
shop  in  which  the  applicant  was  usually  engaged  was  situate, 
but  still  upon  a  part  of  the  premises  and  works  where 
the  employee  was  entitled  to  be  as  a  term  of  the  contract  with 
her  employer.  Now,  in  the  ordinary  way,  for  a  street  acci- 
dent tlic  employer  is  not  liable  unless  it  can  be  shown  that  the 
employee  was  in  the  street  on  the  business  of,  or  as  a  duty  that 
she  owed  to,  the  employer.  The  present  case  is  one  of  a  different 
character.  It  is  where  the  accident  happened  whilst  the  work- 
man is  nchially  on  the  employer's  premises  and  during  the  course 
of  the  employment,  because  the  course  of  the  employment  is  not 
interrupted  by  the  workman's  having  to  take  adequate  food." 

The  decision  of  the  county  court  judge,  which  was  affirmed  in 
JO  D.  R.  O. 


,dbyCoogle 


gjtl  HOUSE  OF  LORDS. 

the  Court  of  Appeal,  proceeded  mainly  on  the  ground  that  the 
works  and  canteen  were  part  of  [767]  the  premises  of  the  appol- 
hnits,  but  he  added  another  ground; — 

*'I  ara  also  of  opinion  tlint  in  hurrying  down  the  stairs  in  or- 
der to  get  into  the  works  while  the  hooter  was  soimding  the  appli- 
cant was  doing  something  equally  for  lier  own  benefit  and  for  that 
of  the  employers.  It  was  for  her  own  interest  to  'elock  on' 
while  the  hooter  was  still  sounding,  and  it  was  in  the  intor- 
I'st  of  tho  employei-s  that  their  workpeople  should  be  puuctuaj. 
Kven  if  there  had  been  a  break  in  the  employment,  the  employ- 
ment had  restarted  as  she  was  in  the  act  of  'clocking  on.'  " 

I  shall  say  nothing  about  this  second  ground  except  that,  if 
it  were  valid,  it  would  apply  just  as  much  to  the  case  of  an  acci- 
dent to  the  employee  while  hurrying  down  the  steps  of  her  o\ra 
hciisc  on  her  way  to  work  in  the  morning. 

The  decision  of  the  Court  of  Appeal  rests  entirely  on  the  faet 
that  t!ie  accident  took  place  upon  the  employers'  premises.  This 
is  ijuite  true,  but  it  was  not  on  any  part  of  the  premises  on  which 
wiiik  was  caiTied  on,  and  the  claimant  was  not  in  the  canteen  in 
j)nrsuanco  of  any  duty  to  her  employer.  On  what  ie^al  ]iriuciplo 
tan  it  bo  held  that  the  fact  that  the  canteen  is  within  the  same 
outer  wall  as  tho  workshop  shows  that  the  claimant  was  there  iu 
the  course  of  her  employment  i 

The  counsel  for  the  respondent  did  not  rest  hia  argument  upon 
the  fact  that  the  canteen  was  within  the  inclosure  in  which  tho 
works  were.  He  contended  that  the  same  result  would  have  fol- 
lowed if  the  canteen  provided  by  the  employers  had  been  at  some 
distance  from  the  works.  In  my  opinion  it  is  indeed  impossible 
(o  distinguish  between  the  two  cases,  and  if  the  respondent  is  in 
ihc  right  here  it  woxild  follow  that  the  employer,  by  providing  a 
canteen  where  his  employees  may  have  their  meals  comfortably, 
extends  the  operation  of  the  Workmen's  Compensation  Act  to 
any  premises  on  which  the  employer  has  made  provision  for  tlio 
comfort  of  his  employees  at  any  distance  from  the  works. 

Such  a  principle  could  not  be  confined  to  the  case  of  a  canteen. 
Jt  would  be  just  as  applicable  to  any  provision  made  by  the  em- 
ployer for  the  recreation  of  his  workpeople.  [768]  It  would  ap- 
ply to  a  bathing  place  in  the  river,  to  a  football  or  cricket  field, 
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and  to  a  Hbiaiy.  It  is  vorv  cotnnion,  I  believe,  in  large  towns,  to 
have  bcdi'ooiii  aeeoimnotlntioii  over  tlie  shops  and  other  business 
premises  for  tlie  use  of  the  employees.  Would  the  eiiiplojer  be 
liable  for  an  accident  which  occurred  to  an  employee  by  a  fall 
whilst  going  upstairs  or  iu  his  bedroom?  Snrely  not.  Such  an 
accident  would  not  be  in  the  course  of  the  emploj-nient  and  does 
not  arise  out  of  it.  It  arises  out  of  the  provisions  made  for  the 
welfare  of  the  servant  when  off  duty,  which  had  nothing  to  do 
with  the  sor\4ce  itself. 

The  question  may  be  illii8trate<l  by  reference  to  Parfcer  v.  S.8. 
Blaci-  Hock  [191.5]  A.  C.  725,  [1915]  W.  N.  204,  8-t-L.  J.  K. 
B.  K  S.  1-373;  113  L.  T.  X.  S.  51.^,  31  Times  L.  R.  432,  59  Sol. 
Jo.  475,  8  B.  W.  C.  C.  327,  Ann.  Cas.  1916B,  1200.  A  fireman 
had  contracte<l  by  articles  which  provided  that  the  crew  were  to 
find  their  o^vn  provisions.  lie  went  ashore  with  leave  to  buy 
provisions,  and,  when  returning,  fell  from  the  pier  and  was 
drowned.  The  House  of  Lords  hi'Id  that,  as  the  deceased  wat^ 
on  shore  for  his  own  purposes,  and  not  in  fulfilment  of  any  obli- 
gafion  imposed  on  him  by  the  contract  of  service,  the  accident 
did  not  arise  out  of  his  employment.  I^ord  Parker  of  Wadding- 
ton  said  (at  p.  729)  that  the  struggle  had  been  to  show  that  the 
absence  from  the  ship  was  in  pursuance  of  a  duty  owcl  to  the 
employer,  but  that  this  contention  failed.  So  here,  it  was  not  in 
pursuance  of  any  duty  to  the  employer  that  the  resirendent  went 
to  the  canteen.  AA'c  are  always  driven  back  to  the  point  upon 
which  the  Court  of  Appeal's  judgment  rested,  that  the  acci- 
dent happened  in  the  course  of  the  employment  IxK-ause  the  can- 
teen was  on  the  employers'  premises.  What  bearing  can  this  liave 
on  the  "course  of  tlie  employment,"  particularly  when  the  can- 
teen was  in  a  building  separate  from  that  in  which  the  work  was 
carried  on,  and  specialty  appropriated  to  the  taking  of  meals  J 
If  there  is  anything  in  the  contention  it  must  equally  apply,  as 
indeed  was  argued  by  the  respondent's  counsel,  to  canteens  pro- 
vided by  the  employer  for  his  workpeojile  at  a  distance  from 
the  works,  and,  if  so,  it  would  seem  to  follow  that  the  worknuin 
would  be  in  the  course  of  the  employment  while  going  to  this 
canteen  through  the  streets,  and  that  the  employer  would  be  lia- 
10  B.  R.  C.  '  52 
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ble  for  anj  street  [769]  accident  that  befell  him  during  the 
transit  to  or  from  the  canteen. 

Philbin  V.  Hayes  (1918)  11  B.  W.  C.  C.  85,  119  L.  T.  N.  S. 
133,  [1918]  W.  K.  166,  87  L.  J.  K.  B.  N.  S.  T79,  34  Times  L. 
E,  403,  62  Sol.  Jo.  519,  brings  out  very  clearly  the  irrelevancy 
for'  this  purpose  of  the  employer's  ownerahip  of  the  premises 
where  the  accident  happened.  In  that  case  huts  were  erected  by 
a  contractor  on  the  premises,  and  the  workmen  were  allowed  to 
live  in  these  huts  at  a  small  charge.  An  accident  liappened  to  a 
workman  by  the  fall  of  the  roof  while  he  was  sleeping  in  one  of 
the  huts  on  the  premises.  It  was  held  by  the  Court  of  Appeal 
that  the  employer  was  not  liable.  The  huts  there  were  used  for 
residence  and  repose ;  the  canteen  here  is  used  for  taking  meals. 
It  appears  to  me  that  no  distinction  can  be  drawn  between  Phil- 
bin  V.  Hayes,  supra,  and  the  present  case.  "The  necessity  for 
food,"  as  was  said  by  Farwell,  liJ.,  "no  more  arises  out  of  his 
employment  than  the  necessity  for  sleep."  Qilbert  v.  8.  8.  Niz- 
am [1910]  2  K.  B.  558,  79  L.  J.  K.  B.  N.  S.  1172,  103  L.  T. 
N.  S.  1C.1,  26  Times  L.  R.  604,  3  B.  W.  C.  C.  455. 

Anything  which  is  incident  to  the  work  is  covered  by  the 
course  of  employment,  but  to  say  that  taking  meals  or  taking 
sleep  is  incident  to  the  work  is  surely  a  most  unjustifiable  exten- 
sion of  the  scope  of  '"incident."  In  the  case  of  a  night  watch- 
man who  has  to  be  on  the  premises  all  night,  both  meals  and  sleep 
are  in  the  course  of  his  cmpliniiient.  lie  is  discharging  his  duty 
by  being  on  the  premises  and  guarding  them,  and  while  doing 
this  ho  is  entitled  to  take  some  repose  and  some  refreshment. 
The  same  thing  applies  to  domestic  servants.  But  a  job  of  that 
sort  differs  for  the  present  purpose  absolutely  from  the  case  of  a 
workman  who  takes  his  food  and  sleep  wlion  off  work.  The 
night  watchman  is  at  work  while  he  is  taking  liis  footl  or  sleep- 
ing; the  workman  who  takes  his  food  during  the  dinner  hour  is 
olf  work.  The  two  decisions  of  the  ("'ourt  of  Ai>peiil  in  the  pres- 
ent case  and  iii  Philbin  v.  Haijen,  cannot  stand  togx'tlier.  They 
are  mutually  destructive  unless  all  attempt  to  decide  eases  of  this 
kind  on  principle  is  to  be  abandoned  as  hopeless.  In  my  opin- 
ion Philbin  V.  Hayes  was  rightly  decided,  and  the  decision  in  the 
present  ease  was  wrong. 
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[770]  Soiiio  otlier  casea  have  been  referred  to.  In  Rowland 
V.  Wright  H90aj  1  K.  B.  903,  77  Lv  J.  K.  B.  N.  S.  1071,  99  L. 
T.  N.  S.  758,  24  Times  L.  R.  852,  a  teamster  was  in  tbe  stable 
in  the  course  of  liis  duty  with  liis  horses.  W)iile  there  he  ate  hia 
dinner,  and  was  bitten  by  the  stable  cat.  It  was  naturally  held 
that  eating  his  dinner  did  not  put  an  end  to  the  course  of  his  em- 
ployment. In  such  a  case  the  wortmaD  recovers  compensation 
not  because  he  is  eating  his  dinner,  but  because  he  was  on  the  spot 
in  tbe  course  of  his  employment. 

In  Blorelt  v.  Sawyer  [1904]  1  K.  B.  271,  73  L.  J.  K.  B.  S. 
S.  155,  68  J.  P.  110,  52  Week.  Eep.  503,  89  L.  T.  X.  S.  658, 
20  Times  L.  K.  105,  to  whicb  I  havo  already  referred,  the  acci- 
dent to  the  workman  was  during  the  dinner  hour,  while  he  was 
eating  his  dinner  on  tbe  premises.  There  was  no  rule  as  to  the 
workman  going  or  staying  during  the  dinner  hour,  and  he  was  at 
liberty  to  do  either.  While  he  was  eating  a  wall  fell  ujion  him. 
It  was  held  that  during  the  dinner  hour  there  had  been  no  break 
in  the  empIo,%-ment  of  the  workman,  and  that  be  was  entitled  to 
compensation  under  the  act.  With  reference  to  this  case  Far- 
well,  L.J.,  said  in  Gilbert  v.  S.S.  Nizam  [1910]  2  K.  B.  5o8:— 

"The  workman  baa  to  prove  that  the  accident  arose  out  of  as 
well  as  in  the  course  of  hia  employment.  The  necessity  for  food 
no  more  arises  out  of  hia  emplojinent  than  the  necessity  for 
sleep.  Tbe  man  who  is  crushed  by  a  falling  wall  of  his  employ- 
er's premises  while  he  is  eating  bia  dinner  recovers  compensation 
because  he  is  entitled  to  be  on  the  spot  by  virtue  of  bis  contract 
of  employment  (as  I  have  explained  in  (Jane  v.  Norton  Hill  Col- 
liery Co".  [1909]  2  K.  B.  539,  546,  78  L.  J.  K.  B.  N.  S.  921, 
100  L.  T.  N.  S.  979,  25  Times  L.  R.  640),  notwithstanding  that, 
and  not  because,  be  v/&s  eating  bis  dinner ;  but  it  is  no  part  of  bis 
contract  of  employment  that  be  should  go  home  or  eat  or  drink  or 
sleep  at  home  or  anywhere  else." 

In  Bloreli's  Case,  supra,  the  workman  was  upon  tbe  working 
premises,  while  in  the  present  case  the  respondent  was  in  the 
canteen,  which  was  devoted  to  the  taking  of  meals.  But  I  cannot 
think  that  BloreU's  Case  would  have  been  so  decided  if  it  had 
been  subsequent  to  ifRobb's  Case  [1918]  A.  C.  304,  87  1.  J.  P. 
C'  X.  S.  58, 118  L.  T.  X  S.  451,  34  Times  L.  K.  213,  62  Sol.  Jo. 

10  B.  R.   O. 
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347,  10  B.  W.  C.  C.  673,  55  Scot.  L.  R.  185,  in  this  House. 
[771]  If  a  workman,  when  eating  his  dinner,  is  not  doing  any- 
liiinjj  for  his  master,  how  eaii  it  l>e  that  the  mere  permission  to 
nniflin  on  the  premises  while  he  takes  his  meals  remlera  the  mas- 
ter liable?  The  permission  to  be  there  during  au  hour  when 
work  is  entirely  Buspcnded  does  not  conslitute  a  continnnnee  of 
the  course  of  employment.  It  would  be  another  case  if  there 
were  no  dinner  hour  with  its  suspension  of  all  work,  and  the 
workman  merely  snatched  a  hastj'  meal  at  the  place  of  his  work. 
There  might  be  said  in  such  a  case  to  be  an  nnintermpted  con- 
tinuance of  the  employment.  Tliere  is  a  short  suspension  of 
flctnal  work  diiring  a  short  absence  for  any  necessary  purpose, 
going  to  a  lavatory  for  instance,  but  there  is  no  suspension  of  the 
course  of  emplojTnent.  But  as  soon  as  you  have  an  hour  during 
which  work  necessarily  ceases,  the  workman,  whether  be  is  per- 
mitted to  remain  on  the  premises  or  not,  cannot  by  remaining 
there  be  said  to  be  continuing  the  course  of  his  eui]>loyment. 
l"he  test  is  not  whether  the  workman  was  on  the  employer's 
premises  by  bis  jKirmission,  but  whctlicr  he  was  there  on  his  em- 
ployer's business.  If  he  is  there  merely  because  the  employer 
permits  him  fo  remain  there,  whether  such  pennission  is  an  im- 
plied term  of  the  emplo\Tnent  or  not,  he  is  not  during  the  dinner 
hour  engaged  on  his  master's  business  any  more  than  if  he  M^ent 
out  for  his  dinner. 

Farwcil,  L.J.,  was  right  in  saying  that  the  taking  of  meals  Is 
rather  against  its  being  in  the  course  of  employment,  but  I  think 
he  was  not  right  in  saying  that  the  right  to  be  at  the  place  de- 
cides that  it  is.  The  question  must  remain  whether  what  he  was 
doing  can  be  considered  as  part  of  the  service.  In  the  present 
case  the  taking  of  the  meal  was  not  part  of  the  service,  as  Far- 
well,  L.J.,  pointed  out  in  emphatic  terms  in  the  passage  which  I 
have  JHSt  quoted. 

It  is  not  necessary  in  this  case  to  consider  what  the  result 
would  have  l)een  if  it  had  been  a  term  of  the  engagement  that  the 
workman  should  take  his  meals  at  the  canteen.  It  might  be 
nu»<le  a  tei-m  of  the  employment  that  the  workman  should  join 
the  cadet  corps  of  the  factory  and  should  attend  the  drills.  T^o 
(rmployer  might  huild  a  chapel  on  his  [772]  premises  and  make 
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it  a  term  of  engagiiig  a  workman  that  he  should  attend  the  serv- 
ices there.  It  might  be  a  term  of  the  employment  that  the  work- 
man should  sleep  in  the  building.  Some  such  case  may  come 
before  your  Lordships  on  some  other  occasion.  Much  might  de- 
pend on  the  question  whether  such  a  term  were  in  its  nature 
purely  collateral  or  might  be  considered  as  relating  to  the  "em- 
ploj-mont"  itself. 

In  my  opinion  the  decision  in  this  case  was  erroneous,  and 
should  be  reversed,  with  costs  here  and  below. 

Lbrd  Dunedin:  My  Lords,  if  the  respondent  here  was  in 
the  course  of  her  employment  then  I  do  not  think  it  could  be 
said  that  there  was  no  evidence  on  which  the  county  court  judge 
as  arbitrator  could  find  that  the  accident  arose  out  of  her  em- 
ployment. The  slippery  steps  were  a  danger  of  the  employment. 
The  more  difficult  question  is,  Was  she  in  tlie  course  of  licr  em- 
ployment? My  Lords,  I  said  what  I  bad  to  say  in  that  matter 
in  the  recent  ease  of  Davidson  v.  M'llobh  [191S]  A.  C.  304, 
321,  and  I  do  not  propose  to  repeat  myself.  But  I  will  ven- 
ture to  quote  one  sentence:  "The  words  'course  of  employment' 
connote  the  idea  that  the  workman  or  servant  is  doing  something 
whieli  is  part  of  his  service  to  his  eipployer  or  master.  No  douI)f 
it  need  not  be  actual  work,  but  it  must,  I  think,  bo  work,  or  the 
natural  incidents  connectetl  with  the  class  of  work, — e.  g.,  in 
the  workman's  case  the  taking  of  meals  during  the  hours  of 
labor."  Had  the  girl  been  allowed  an  interval  for  her  meals  in 
the  works,  then,  although  the  accident  happened  during  her  meal- 
time, accordinf;  to  what  I  said  there  she  would  have  boon  in  the 
course  of  her  employment :  for  she  might  be  held  to  l>c  taking  her 
meal  during  lier  hours  of  labor.  The  jiidgment  in  this  case  pro- 
ceeds on  the  view  that  that  was  the  case  here.  I  cannot  reconcile 
that  with  the  distinct  finding  on  the  part  of  the  arbitrator  as 
to  what  happeneil  at  1  o'clock.  He  says:  "It  is  a  rule  at  the 
works  that  all  employees  should  leave  the  premises  at  1  p.  m.  for 
an  hour.  They  leave  by  the  exit  from  the  works  in  North  street. 
The  employees  then  are  free  to  go  where  [7731  they  like,  either 
to  obtain  dinner  or  for  any  other  purpose.  They  have  all  to 
return  and  'clock  on'  at  2  p.  &r..  when  the  hooter  Bounds."    That 
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finding  seems  to  me  to  make  it  impossible  to  say  tbat  she  was  in 
the  works  during  tbat  hour,  or  occupied  at  a  meal  duriug  lier 
hours  o£  labor.  Why  "clock  on"  if  labor  was  not  interrn])te(l? 
The  mere  fact  that  tbc  canteen  is  on  the  same  plot  of  ground  as 
the  works  does  not,  so  far  as  I  can  see,  alter  tbc  position.  The 
ownership  of  premises,  as  I  said  in  Stewdrfs  Cane  [11)17J  A.  0. 
249,  86  L.  J.  K.  B.  N.  S.  729,  110  L.  T.  N.  S.  703,  3;t  Times 
L.  R.  285,  61  Sol.  Jo.  414,  10  B.  W.  0.  C.  360,  Ann.,  Cas. 
1917D,  190,  per  se,  settles  nothing.  The  canteen  here  plight 
just  as  well  have  been  in  another  place  altogether,  separate  from 
the  plot  on  which  the  works  stood.  If  so  it  would  have  been,  I 
think,  quite  impossible  to  say  tbat  a  girl  going  there  instead  of 
going  to  lier  own  home  was  doing  something  so  connected  with 
her  employer's  work  as  to  be  in  the  course  of  her  employment. 
Tlie  test  seems  to  me  to  be,  not  the  situation  of  the  premises,  but 
whether  resort  to  the  premises  is  a  part  of  the  duty  owed  to  the 
employer. 

The  finding  I  have  quoted  seems  to  me  to  negative  that.  Nor 
can  I  myself  take  the  view  of  the  situation  which  is  taken  by 
others,  that  the  canteen  is  practically  in  the  position  of  an  access 
to  the  works,  and  (hat  an  accident  there  is  really  an  accident 
within  the  works  happening  to  a  workman  hurrying  to  his  work. 
I  am  therefore  of  opinion  that  the  appeal  should  be  allowed. 

Lord  Sumner:  My  Lords,  the  controversy  in  this  cast?  tunis 
on  the  words  "in  the  eonrae  of."  As  ihc  respondent  was  hurt  by 
slipping  on  her  employers'  sli|>pery  stairs,  the  accident  arose 
"out  of"  her  employment,  if  she  was  tlien  "in  the  course  of"  it 
at  all. 

These  words  have  been  discu.ssed  in  many  ca.-'es.  In  Davidson  ' 
V.  M'liobb  [1918]  A.  C.  304,  87  L.  J.  P.  C.  N.  S.  .".8,  118  L."  T. 
X.  S.  451,  34  Times  L.  R.  213,  62  Sol.  Jo".  347,  10  B.  W.  C.  C. 
073,  55  Scot.  L.  R.  185,  a  de<;ision  was  given  upon  them  which  is, 
I  hope,  final,  and  it  only  remains  to  apply  it.  Tliei-c  is  some  dif- 
ference in  the  exact  language  used  by  the  different  noble  Lords 
who  took  part  in  that  case  in  paraphrasing  or  explaining  the 
words  of  the  statute,  but  for  the  present  purposes  it  is  not  neces- 
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sary  [774]  to  inquire  what  ditfrronce  in  meaning,  if  iiiiy,  tlicre 
may  be  between  these  varying  expressions. 

It  is  cloar  now  that  the  question  is  not  nienily  one  of  the  de- 
termination or  discontinuity  of  the  relation  of  oinplnyer  and  em- 
ployee. The  currency  of  the  engagement  ia  not  the  test,  Tliero  ' 
eannot  be  employment  where  one  party  no-  longer  employs  and 
the  other  is  no  longer  employed,  but  there  may  Ik*  a  break  in  "the 
ponrse  of  the  employment"  in  the  sense  of  the  statute,  thoupb 
the  currency  of  the  contract  is  unbroken  and  the  \o^a\  nexus  is 
subsisting.  At  the  appellants'  works  the  respondent's  contract 
of  employment  seems  to  have  been  by  the  week.  It  did  nut  break 
off  at  1  o'clock  aud  begin  again  at  2,  but,  apart  from  the  fact  that 
the  respondent  had  to  come  back  to  her  work,  she  hn<l  nothing  to 
do  fbr  her  employer  that  she  was  employed  to  do  after  she 
reached  the  canteen. 

This  case  is  one  of  the  very  large  class  in  which  the  "'dinner 
hour"  ia  emphatically  the  employee's  own  time.  It  is  not  one 
where  the  employee  is  bound  to  stand  by  during  mealtimes,  be- 
ing liable  to  be  called  on  and  to  have  the  continuity  of  his  meal 
broken  by  the  intervention  of  some  immediate  sunmiona  or  duty. 
Here  the  works  stopped  and  were  cleared  for  an  hour.  This, 
however,  is  not  conclusive. 

My  Lords,  I  cannot  accept  the  ailment  that  a  workman  gets 
his  dinner  "in  the  course  of"  his  employment  merely  hecanse  ho 
must  get  his  dinner  some  time  or  other,  because  we  must  all  eat 
to  live.  Dining  is  "ancillary"  and  "incidental"  to  his  continued 
utility  no  doubt,  hut  that  in  itself  does  not  make  him  dine  in  the 
course  of  his  service,  nor  is  dining  for  that  reason  part  of  his 


This,  however,  ia  not  all,  nor  is  it  conclusive  to  say  that  all 
liork  was  suspended  for  an  hour.  The  "dinner  hour"  is  not  a 
mere  (luestion  of  sixty  minutes  by  the  clock,  nor  does  a  cessation 
of  work  at  the  machine  from  1  o'clock  to  2  preclude  the  poi^sibilify 
that,  during  those  sixty  minutes  and  while  doing  something  else 
than  work  at  the  machine,  the  respondent  was  "iu  the  course  of" 
her  em|)loyment  for  the  purposes  of  the  act.  The  pinch  of  this 
case  arises  from  [775]  the  fact  that  she  had  finished  her  dinner 
and  bad  left  the  canteen  and  was  coming  down  the  stairs,  which 
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were  tLe  provided  means  of  acet'sa  from  part  of  her  employers' 
premises  to  tlic  paiticiilar  part  where  the  machines  were,  when 
she  slipped  and  fell.  I  think  there  was  evidence  on  which  the 
arbitrator  might  find,  as  he  did,  that  the  stairs  were  part  of  the 
premises  where  the  respondent  was  employed. 

Accordingly  this  case  need  not  be  decided,  one  way  or  the 
other,  on  the  ground  that  the  canteen  was  part  of  a  "welfare"  nn- 
<iertaking,  to  which,  imder  tlio  teniia  of  their  employment,  the 
workpeople  had  a  ri^t  but  no  duty  to  resort,  or  on  the  ground 
that  the  canteen,  though  premises  of  the  appellants  was  not  pait 
of  the  premises  where  the  workpeople  were  employed  on  the 
machinery.  I  by  no  means  wish  to  decide  that  when  the  re- 
spondent availed  herself  of  the  option  of  using  the  canteeu, 
whioh  her  contract  of  employment  gave  her,  it  might  not  be-said 
of  her,  to  quote  M'Robb's  Case  [1»18]  A.  C.  314,  that  "a  work- 
man who  by  the  terms  of  his  employment  takes  his  meals  on  his 
employer's  premises  is  in  the  course  of  his  service  in  being  there 
st  meal  times."  He  that  as  it  may,  I  do  not  see  how  the  case  emi 
be  any  worse  for  the  respondcmt,  lieeause,  iu  the  exercise  of  a 
contractual  right,  she  resorted  to  tlie  canteen  instead  of  availing 
lierself  of  the  cessation  of  regular  work  to  go  somewhere  else, 
Equally  in  either  case  she  has  to  come  hack,  and,  in  the  dinner 
hour,  just  as  at  the  beginning  and  end  of  the  day,  the  course  of 
the  employm(!nt  may  extend  to  traversing  the  means  of  e^grcsa 
or  repress  provided  by  tho  employer  for  that  purpose.  Had  the 
accident  happened  in  the  street  the  case  might  well  have  been 
<lifferpnti 

The  respondent  was  returning  from  the  place  where  she  had 
dined,  down  the  stairs  provided  for  her  return,  the  use  of  which 
(■xpo?ed  lier  to  a  risk  to  which  members  of  the  public  were  not 
exposed  just  because  they  had  no  right  to  he  there,  not  being  the 
appellants'  employees,  for  the  purpose  of  regaining  the  place 
whore  she  worked  via  the  place  where  she  "clocked  on."  It  is  a 
qiicKtion  of  fact  for  the  arbitrator  to  determine  where  the  area 
begins  over  which  it  is  an  [^76]  incident  of  her  employment  to 
go,  nn  "incident  naturally  connected  with  the  class  of  work  she 
had  to  do,"  and  which,  in  fact,  she  was  just  going  to  do.  This 
was  said  to  be  so  with  regard  to  the  dock  in  M'Robb's  Case 
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[1018]  A.  C.  309,  ii2-Z,  ST  U  J.  P.  C.  N.  S.  58,  118  L.  T.  X. 
S.  451,  34  Times  h.  11.  213,  62  Sol.  Jo.  347,  10  It.  ^V.  0.  C.  673, 
56  Scot.  L,  R.  185.  It  is  no  less  so  in  the  prosoiit.  Tlie  sUipa 
"weie  close  to  tlie  place  for  ''clocking' on"  and  weif  part  of  tlic  same 
structure,  nor  were  tliey  separated  from  the  woi-ksliop,  so  far  a& 
appears,  except  by  an  inconsiderable  intervening  space.  As  a 
question  of  fact  the  arbitrator  decided  this  in  the  respondent's 
favor,  finding  that  the  canteen  and  the  rest  of  the  wovlis  formed 
one  entire  premises,  and  there  was  evidence  on  which  lie  couhl 
ilo  so.  That  it  is  a  question  of  law  seems  to  me  to  be  suggested 
only  on  the  ground  that  the  stairs  were  not  part  of  the  works, 
hut  of  the  canteen.  They  were,  in  faet,  the  means  of  communi- 
cation between  the  two.  While  an  internal  door  at  the  bottom 
of  the  stairs  was  kept  locked,  as  it  was,  a  few  steps  ilown  the 
street  from  one  door  to  the  next  had  to  be  interposed,  but  I'do 
not  see  that  this  constitutes  a  legal  chasm  or  insulation  iK'tween 
one  part  of  the  same  building  and  another.  At  night  the  inter- 
nal door  is  open,  and  aceess  to  the  works  from  the  (ranteen  via  the 
!;tairs  is  all  within  the  curtilage  of  the  appellants'  establishment. 
Snrcly  we  cannot  hold  as  a  matter  of  law  that  returning  ty  work 
by  the  stairs  is  in  the  coni-se  of  the  employment  by  night  bnt  not 
by  daj'.  I  cannot  agree  with  the  proposition  that  "she  cauie  out 
info  the  street  and  she  ceased  to  be  engaged  on  her  master's  busi- 
ness when  she  <ame  into  the  street,"  if  this  is  a  proposition  of 
law. 

If  it  is  one  partly  of  law  and  partly  of  fact  I  think  that,  unless 
based  on  a  finding  by  the  ai'bitrator,  it  is  inapplicable  where  the 
-  street  is  the  passage  between  door  and  door  close  together.  There 
is  no  such  magic  about  a  highway  in  such  a  connection.  Again, 
in  a  sense  the  employers  carried  on  two  businesses,— -one  of  cater- 
ing and  the  other  of  manufacturing, — hut  the  wh()le  object  of  iho 
first  was  the  welfare  of  those  employed  in  the  second,  and  no 
principle  of  law  is  involved  in  the  distinction.  After  all,  wel- 
fare work  in  a  mill  is,  let  ua  [777]  hope,  for  the  benefit  of  all 
parties  in  the;  long  run,  and,  if  an  employer  does  extend  the  area 
of  his  liability  under  the  act  by  providing  for  the  comfort  of  his 
workpeople,  that  cannot  aflfect  the  construction  of  the  section. 
If  the  canteen  had  been  at  a  distance,  or  if  it  had  been  carried  on 
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for  profit,  tlic  ease  miglit  be  different,  but  no  opinion  need  be  ex- 
pressed about  it  now. 

It  seems  to  mo  that  the  arbitrator  was  entitled  to  put  to  him- 
self  tlie  question  whether  the  respondent  might  not  be  regarded 
as  "in  the  course  of"  her  employment,  while  passing  down  the 
stairs  to  the  spot  where  her  actual  work  lay,  aud  whether  such 
passage  was  uot  "within  the  contemplation  of  both  parties  to  the 
contract  as  necessarily  incidental  to  it,"  whenever  she  arailed 
herself  of  the  canteen  as  she  was  invited  and  entitled  to  do.  If 
he  did  so,  there  was  evidence  on  which  he  could  find  in  her  favor. 

The  arbitrator  did  not  actually  pnt  this  question  to  himself, 
nor  are  his  findings  of  fact,  in  terms,  an  answer  to  it.  I  think 
they  are  such  in  substance,  but  I  have  lieen  obliged  to  consider 
carefully  whether  be  ever  directed  liis  mind  as  it  was  his  duty 
to  do.  He  begins  his  judgment  by  remarking  that  "it  must  be 
remembered  that  this  act  was  passed  for  the  purpose  of  enabling 
injur{'d  workpeople  to  obtain  compensation,  aud  not  for  the 
benefit  of  insurance  companies,  and  I  do  uot  think  that  it  ia  any 
part  of  the  duty  of  county  court  judges,  at  any  rate,  to  exercise 
their  brains  in  tryinf?  to  draw  tine  distinctions  to  prevent  the  at- 
tainment of  that  object." 

I  refrain  from  saying  all  that  might  justly  be  said  o£  tliJa 
regrettable  and  unfoimdod  observation.  It  reduces  the  value  of 
any  conclusions  arrived  at  in  accordance  with  it  almost  to  a  neg- 
ligible quantity.  Still  we  have  the  evidence,  and  in  any  case  the 
respondent,  at  least,  ought  not  to  be  deprived  of  the  benefit  of  the 
fin<lings,  so  far  as  they  rest  on  the  evidence,  and  not  merely  on 
the  arbitrator's  own  conclusions. 

I  think  that  on  the  evidence  she  proved  such  a  case  of  an  acci- 
dent arisinn;  "in  the  course  of"  her  emplonuent  as  1 778]  cannot 
now  be  disturbed  on  grounds  of  law,  and  that  the  appeal  fails. 

Lord  Parmoor:  My  Lords,  in  my  opinion  this  app<'al 
should  be  dismissed.  It  i;*  not  clear  on  what  exact  terms  the 
respondent  was  employed,  but  it  is  clear  that  the  employnicut 
did  not  torniinato  at  the  dinner  hour  to  start  afresh  in  the  after- 
noon. 

'  Tlio  meaning  of  the  words  "in  the  course  of  employment"  has 
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been  dctermiDcd  in  thia  Ilonse  in  the  case  of  Daitidson  v, 
M'Bobh  [1918]  A.  C.  304  "  'In  the  course  of  employment'  does 
not  mean  during  the  currency  of  the  engagement,  but  means  in 
the  course  of  the  work  which  the  workman  is  employed  to  do  and 
■what  is  incident  to  it."  I  think  that  a  midday  meal  may  be  in- 
cidental to  an  empIojTnent  such  as  that  of  tie  respondent,  which 
commenced  at  6  in  the  morning,  and  that  the  taking  of  such  a 
meal  did  not  as  a  matter  of  law  in  itself,  and  apart  from  special 
circumstances,  create  an  interruption  in  the  course  of  her  em- 
ployment. There  are  no  special  circumstances  in  the  present 
case  such  as  for  instance  arise  when  an  employee  is  away  from 
his  work  not  in  the  course  of  employment,  but  for  his  own  pleas- 
ure or  business. 

In  the  case  of  Davidson,  v.  M'Bobb,  id.  321,  Lord  Dunedin 
said,  referring  to  "course  of  emplojinent :"  "It  connotes,  to  my 
mind,  the  idea  that  the  workman  or  servant  is  doing  something 
which  is  part  of  his  service  to  his  employer  or  master.  No  doubt 
it  need  not  be  actual  work,  but  it  must,  I  think,  be  work,  or  the 
natural  incidents  connected  with  the  class  of  work,  e.  g.,  in  the 
workman's  case,  the  taking  of  meals  during  the  hours  of  labor." 

This  passage  supports  the  view  that  it  cannot  be  said,  as  a 
matter  of  law,  that  the  taking  of  meals  within  the  dinner  hour 
cannot  come  within  the  course  of  employment  of  a  workman. 
The  respondent  took  her  midday  meal  in  a  room  provided  by 
the  employers,  to  which  she  only  had  the  right  of  access  as  an  em- 
ployee under  the  contract  of  employment.  [779]  It  was  farther 
established,  in  my  opinion,  that  the  room  was  within  the  cur- 
tilage of  and  formed  part  of  the  premises  on  which  the  respond- 
ent was  employed.  These  facts  are  in  no  sense  conclusive  in 
favor  of  the  respondent,  but  they  tend  to  show  that  the  accident 
did  arise  in  the  course  of  the  employment.  They  are  directly 
relevant  to  the  consider  at  ioli  whether  there  was  any  evidence  on 
which  the  county  court  judge  could  come  to  the  conclusion  which 
he  formed.  That  the  respondent,  when  the  accident  occurred, 
was  using  the  stairs,  as  she  was  entitled  to  use  them,  for  the 
purpose  of  returning  to  her  work,  is  a  factor  which  the  county 
court  judge  was  bound  to  consider  in  coming  to  his  decision. 
This  case,  in  my  opinion,  comes  within  the  catf^ry  of  cases 
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which  determine  that  if  a  workman  Jmiiig  the  lioui's  of  hibor, 
while  engaged  on  a  matter  ancillary  and  incidental  to  the  work 
on  which  he  is  employed,  meets  with  au  accident  in  a  place  pro- 
\ided  by  his  employer,  and  where  he  has  do  right  to  be  except  by 
virtue  of  his  employnicnt,  such  accident,  in  the  absence  of  speeial 
circumstniicea,  may  be  incurred  iu  the  course  of  his  employment. 

It  is  in  this  connection  that  the  dock  eases  and  street  accident 
cases  are  of  impoi-tancc.  In  the  dock  cases  the  general  test  is 
whether  in  going  from  or  returning  to  his  ship  the  claimant  was 
using  an  access  provided  for  his  nse  by  the  employer.  In  the 
present  case  the  respondent,  in  returning  to  her  work,  was  using 
au  access  provided  for  her  use  by  the  appellants.  In  the  sti-eet 
accident  cases  it  has  been  held  that  a  street  accident  of  an  ordi- 
nary character,  such  as  all  persons  using  the  street  might  be  lia- 
ble to,  <loea  not  arise  out  of  emplojnnent,  or,  iu  other  words,  that 
there  is  no  causal  relationship  between  the  accident  aud  the  em- 
ployment, which  would  support  a  claim  for  conii»ensatiitu.  If, 
liowcver,  as  in  the  bicycle  case,  the  workman  is  engaged  iit  the 
lime  of  the  accident  in  the  actual  work  for  which  he  in  employe*!, 
it  will  not  defeat  his  claim  that  the  accident  was  in  its  charac- 
ter an  ordinai-y  street  accident.  In  the  present  case  there  is  a 
i-ausal  relationship  between  the  employment  ami  the  accident, 
and  the  claim  is  not  defeated  because  any  person  Hsing  the  stairs 
in  the  [780]  ordinary  way  might  have  slipped  with  the  same 
consequential  injury. 

The  county  co\irt  judge  has  found  in  the  present  cas<(  that  the 
respondent  has  dischai^d  the  burden  of  proof  which  rests  npon 
her.  I  think  that  there  was  eviilence  before  him  on  which  such  a 
conclusion  could  within  reason  be  found,  aud  that  he  has  not,  in 
so  finding,  made  any  error  in  law. 

The  appeal  should  be  dismissed,  with  costs. 

■  Lord  Wrenbury:  ily  Lords,  the  lauguagc  of  the  act  of 
Parliament  and  the  decisions  upon  it  are  such  as  that  I  have 
long  since  abandoned  the  hope  of  deciding  any  case  upon  the 
wor<ls  ''out  of  and  in  the  course  of  upon  gronuds  satisfactory 
to  myself  or  convincing  to  others.  In  the  present  case  I  my  no 
more  than  that  I  think  that  the  girl  was  in  the  course  of  her 
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emplojiuent  when,  in  hurrying  down  the  stairs  to  achieve  punc- 
tuality in  "clocking  on,"  she  was  endeavoring  to  comply  with 
the  duty  of  punctuality  which  she  owed  to  the  employer,  and 
that  the  stairs  heing  "very  slippery,"  she  was  expose<I  to  the 
danger  which  resulted  in  the  accident  hy  the  fact  that  it  was  in- 
cidental to  her  employment  that  she  was  allowed  to  be  and  was  in 
that  place. 

On  these  gionnds  I  think  that  the  appeal  should  be  dismiBscd. 

Order  of  the  Court  of  Appeal  affirmed  and  appeal 
dismissed  with  costs. 

Lord^  Journals,  March  26,   1920. 

Solicitors  for  the  appellants:  CoUyer-Bristow,  Curlisj-Boofh, 
Birks,  &  Laiujley,  for  R.  tSherUon  Jlolmes,  Netfcastle-itpon- 
Tyne. 

Solicitor  for  the  reapoudent:  A.  E.  Pratt,  for  Brooks,  Mar- 
shnU,  &  Moon,  Manchester. 

Note. — Accident  to  one  while  seeking  or  taking  refreshment  as 
one  arising  out  of  and  in  the  course  of  his  employment 
within  Workmen's  Compensation  Act. 

The  above  question  is  covered  by  the  annotation  to  Martin  v.  .7, 
Lovibotid  &  lions,  6  B,  E.  C.  ill,  to  which  this  note  ia  supplement- 
ary. 

As  shown  iu  the  earlier  annotation  a  recovery  under  the  compen- 
satiou  acts  has  been  allowed  for  an  injury  sustained  by  an  employee 
at  a  time  when  he  was  not  engaged  in  active  work,  but  had  left  oft 
work  to  secure  food. 

It  will  be  olisen'ed  that  by  a  divided  court  in  the  reported  case 
(ARHSTnosa,  \V.  &  Co.  v.  RilDfobd,  ante,  a06)  it  was  decided  that 
an  injury  to  a  girl  employe<l  as  a  machinist  arose  in  the  course  of. 
as  well  as  out  of,  the  employment,  where  her  dinner  liour  was  her 
own  to  do  as  she  chose,  and,  after  having  eaten  at  a  canteen  main- 
tained for  employees  by  the  employer  on  its  premises,  she  fell  down 
the  stairs  leading  to  the  street,  which  were  the  only  menus  of  acees.s, 
it  appearing  that  she  was  at  the  time  hurrying  back  to  work  in  order 
to  "clock  on"  within  the  time  allowed;  the  view  being  taken  that 
she  was  on  a  part  of  the  employer's  premises  provided  for  the  use  ' 
of  employees,  and  that  she  was  hurrying  to  be  punctual  in  "clock- 


ed byCoOglc 


630  AXXOTATIOS. 

And  in  JIvmphrey  v.  Industrial  Commusion  (1918)  S85  111.  378, 
r^JO  N..  E.  81C,  an  award  wnder  the  Compensation  Act  was  sustained 
wlit've  the  employee  was  reqiiired-to  take  Jiis  lunch  to  the  plant,  and 
,  was  ]iermitted  aiid  expected  to  eat  it  there,  ami  was  crushed  by  an 
elevator  during  the  noon  hour;  it  appearing  tliat  all  ymj>lo3'pea  used 
the  elevator  during  the  lunch  hour  as  they  had  occasion,  just  as  they 
used  it  during  the  hours  the  plant  was  in  operation. 

And  in  Johnson  Coffee  Co.  v.  McDonald  {\nO)  143  Tenii.  505, 
286  a.  W.  215,  the  injury  was  held  to  have  arisen  out  of  and  in  the 
courge  of  the  employment  where  the  onii>loyer  allowed  its  employees 
to  ewt  their  lunch  on  the  premises,  and  an  emjiloyee  went  acroiis  the 
sfreft,  procured  some  lunch,  aud,  as  she  was  going  to  the  third  floor 
to  eat  her  luneli,  the  elevator,  which  was  ofjcrated  I>y  someone  on  the 
outside  thereof,  ran  past  tlfe  third  flcwr  and  she  l)ecame  excited  and 
attempted  to  get  off,  and  felt  into  the  elevator  shaft. 

And  an  injury  to  a  door  tender  in  a  mine,  which  occurred  while  he 
was  going  to  get  his  dinner  ])ait  in  another  part  of  tiie  niino,  was  held 
to  have  arisen,  in  the  course  of  his  employment,  altliougji  he  wiia  rid- 
ing on  tlie  employer's  motor  instead  of  walking.  Blouss  \.  Delaware, 
L.  £  IV.  R.  Co.  (1919)  73  Pa.  Super.  Ct.  95. 

And  in  t^muJmore  v.  London  &  T.  II.  Oil  Wharren  (1921)  U  B. 
W.  (.'.  G.  114,  the  evidence  was  held  to  support  a  finding  that  the 
injury  arose  out  of  and  in  the  course  of  the  employment  where  em- 
ployees were  allowed  to  take  their  nienls  iji  the  employer's  shed,  in 
which  the  latter  furnished  a  tire  and' table  and  seats,  but  no  cooking 
utensils,  and  an  employee,  who  was  waiting  for  water  in  a  large  oil 
can,  which  was  being  used  as  a  kettle,  to  boil  for  tea,  was  waldeil 
when  the  coni  in  the  grate  fell  in  and  the  can  ti])]^!  over. 

And  in  Mariin  v.  MelropoHUm  L.  Ins.  Co.  (1021 )  197  App.'  Div. 
382,  189  N.  Y.  Supp.  4G7,  the  injury  was  held  to  have  arisen  out  of 
and  in  the  course  of  the  cmploj-mcnt  where  the  employer  furnished 
free  luncheon  on  the  twelftli  floor  of  its  building  to  its  employees,  but 
there  was  no  elevator  service  between  the  eleventh  and  twelftli  floors, 
and  an  employee  who  worked  on  the  eleventh  floor,  nl'ter  returning 
from  lunch  on  the  twelfth  floor,  was  injured  through  the  negiipenco 
of  the  elevator  operator  while  she  was  descending;  .ind  this  was  held 
true,  although  the  employee  wa.s  leaving  the  premises  for  her  indi- 
vidual purposes. 

.Vnd  in  noil-land  v.  Wrif/ht  [1909]  1  K.  B.  963.  77  L.  J.  K.  B. 
X.  K,  lOri,  99  L.  T.  X.  S.  738,  21  Times  L.  It.  S.V3,  it  was  held 
that  the  injury  arose  ont  of  and  in  the  coui-so  of  the  employment 
.  where  one  emjiloyed  in  a  stable,  while  eating  his  dinner  therein  as 
he  had  a  right  to  do,  was  bitten  by  a  cat  which  belonged  and  was 
kept  in  the  building. 

And  where  the  head  waiter  of  a  hotel,  while  eating  his  luncheon 
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furnished  under  liis  contract  in  the  hotel,  was  shot  by  a  waiter  whom 
he  had  discharged,  it  was  held  that  hia  injury  arose  out  of  hia  em- 
piojinent.  Cranney's  Case  (1919)  232  Mass.  149,  15  A.L.R.  584, 
1S2  N.  E.  266. 

And  in  Doiilon  v.  Kips  Bay  Brewing  £  Maiiing  Co.  (1919)  189 
App.  Div,  415,  11'9  K.  Y.  Supp.  93,  where  employee*;  who  worked 
in  the  cellar  of  a  brewery  customarily,  after  eating  their  hinches,  went 
to  the  ground  floor  for  air,  it  was  held  that  an  employee  was  killed 
in  the  course  of  his  employment,  it  appearing  that  he  ate  his  lunch, 
and  went  upstairs,  and  was  found  dead  at  the  bottom  of  the  elevator 
shaft  shortly  afterward ;  the  court  stating  that  it  must  be  ptesumed 
that  he  was  present  on  the  ground  floor  for  one  of  the  legitimate  pur- 
poses of  his  om]>lojTnefit,  and  that  while  so  present  he  foil  down  the 
elevator. 

And  an  injuri-  to  a  city  employee,  engaged  in  outdoor  work  in 
inclement  weather,  by  tlie  explosion  of  vapor  from  a  gasolene  can  in 
a  too!  house  used  in  connection  with  the  work,  and  to  which  he  had 
gone  for  shelter  while  eating  his  dinner,  when  he  struck  a  match  to 
light  Ilia  pipe,  arose  out  of  and  in  the  course  of  his  employment, 
where  he  violated  no  rule  of  hie  employer  and  was  not  aware  of  the 
presence  of  the  va]»or.  Ilaller  v,  Lansing  (1917)  1!15  Mich.  753, 
L.R.A.1917E,  3S4,  162  N.  W.  335. 

And  in  Thomas  v.  Proclor  &  0.  Mfg.  Go.  (1919)  HU  Kan.  432, 
6  A.L.R.  1145,  179  Pae.  372,  a  finding  that  an  injury  to  a  sirl,  who 
was  paid  by  the  hour,  occurred  in  the  course  of  her  employment,  was 
held  justified,  there  being  evidence  that  she  was  injured  during  the 
half-hour  iutermission  at  noon,  and  that,  although  at'!il>erty  to 
leave  the  premises,  she  remained  therein  after  eating  her  lunch  and 
engaged  with  other  employees,  in  accordance  with  a  custom  known 
to  and  approved  by  the  employer,  in  riding  on  a  truck,  from  which 
she  fell  while  another  employee  was  drawing  it. 

And  in  Bighlpy  v.  Lttnca-''hire  &  Y.  R.  Co:  (1916)  9  B.  W.  C.  C. 
496,  where  one  employed  on  tlie  right  of  way  of  a  railroad  was 
ordered  to  go  to  a  certain  place  with  Iiia  foreman,  and  at  a  jxiint  at 
which  they  had  to  change  trains,  and  while  they  were  petting  break- 
fast, the  employee  was  injured  in  attempting  to  cross  the  railroad 
to  get  some  hot  water  for  tea,  it  was  held  that  the  injury  anise  out 
of  and  in  the  course  of  his  employment.  The  court  said:  "Xow, 
the  authorities  have  said  long  ago,  and  I  should  be  extremely  sorry 
to  cast  any  doubt  upon  them,  that  a  workman  who  gets  his  breakfast 
or  his  dinner  in  a  place  on  his  employer's  promises,  a  place  recog- 
nized by  the  master  as  proper  for  that  purpose,  is, "while  he  is  getting 
the  meal  with  the  master's  cognizance  or  acquiescence,  not  only  'in 
the  course  of  his  employment,  but  is  doing  something  which  arises 
'out  of  tlie  employment." 
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And  where  one  employed  with  his  team  of  horses  had  just  oaten 
his  dinoGr,  and  for  some  unknown  cause  his  horses  ran  away,  and 
in  trying  to  stop  them  he  was  run  over  and  killed,  it  was  held  that 
the  accident  occurred  in  the  course  of  his  employment.  Brown  v. 
Bristol  Last  Block  Co.  (1920)  —  Vt.  — ,  108  Atl"922. 

And  in  Rainfordv.  Chicago  City  R.  Co.  (1919)  289  111.  427,  124 
N.  E.  643,  there  was  held  to  be  evidence  that  an  injury  to  a  con- 
ductor of  a  street  car  arose  out  of  his  employraent  where  there  wac 
testimony  that  he  had  stopped  his  car,  and  was  on  his  way  to  his 
house  near  by  to  have  some  lunch  prepared  for  him,  and  was  struck 
by  another  car  as  he  was  crossing  the  track.  The  court  here  said: 
"To  bring  an  accident  within  the  Workmen's  Compensation  Act,  it 
must  arise  out  of  the  employment.  The  origin  or  cause  of  the  acci- 
dent must  belong  to  and  be  connected  with  the  contract  of  service. 
To  Brifc  out  of  the  employment  the  .accident  must  be  incidental  to 
performing  the  contract  of  service.  The  accident  must  also  be  suf- 
fered in  the  course  of  the  employment  in  the  doing  of  something 
which  the  employee  may  reasonably  do  within  a  time  during  which 
he  is  employed  and  at  a  place  wlicre  lie  may  reasonably  be  during 
that  time  to  do  that  thing.  .  ,  .  The  question  presented  to  the 
superior  conrt,  therefore,  on  the  motion  to  direct  a  verdict,  was 
wliether  there  was  evidence  fairly  tending  to  prove  that  the  stop- 
ping of  the  car  and  the  act  of  plaintiff  in  arranging  for  his  lunch 
were  coiinet-tcd  with  his  contract  of  service  and  incidental  thereto, 
and,  if  so,  whether  Ihe  act  of  the  plaintiff  wa.s  one  which  he  might 
Tcaiionably  do  at  the  place  and  under  the  c.Kisting  circumstance.^. 
Such  an  act  as  procnnng  lunch  is  reasonably  incidental  to  the  per- 
formance of  the  work  of  an  employee,  being  one  of  the  nece^ities 
imposed  by  nature.  That  which  is  reasonably  necessary  to  the 
health  and  comfort  of  the  em]iloyee,  nlthough  ))orsoual  to  him,  is 
incidental  to  the  employment  and  service.  Jlot/Ie  v,  Colvmbia  Fire 
ProofiiK/  Vo.  (]!I02)  tS3  Mass.  9.1.  C4  >-,  E.  78G;  Siindine's  Case 
(1914)' 31S  Mass.  1,  L.R.A.I91CA,  ;HS,  lO-j  N,  E.  4X'J,  5  N.  C.  C. 
A.  GI6:  Mihrtnd-.efi  Wealem  Fuel  Co.  V,  Imhixlrinl  Commission 
(191.-.)  1,^9  Wis.  fiH.-),  150  X,  W.  rniS;  Archibahl  v.  \Vorkmen:t 
Compni'^ilum  Coutr.  {Archilmld  y.  Oil)  77  W,  Va.  448.  L.R,A, 
191(il>,  lOl.l,  S7  S.  E.  791.  The  plaintilf  was  still  on  tbe  tracks  of 
tiic  defciidnnt  nt  the  time  of  Ihe  accident,  and  it  does  not  follow 
tliat  tliere  wouhi  have  Ijeen  a  liability  for  an  accident  happening  at 
a  rcstauraut  or  at  his  home.  The  decision  in  Xel.''on  R.  Coii.ih:  Co. 
V,  Inihutlrhl  Commission  (1919)  "iHG  111.  C;i3,  l??  X.  E.  li;i,  was 
on  the  gnnind  that  the  injury  occurred  when  McOlian  was  using  a 
way  which  he  had  no  right  to  u.sr,  in  viidaiion  of  hi;;  instructions, 
but  in  this  case  the  injury  was  rocci\od  m  a  natural  incident  of 
the  employment.  The  court  did  not  err  in  refusing  to  direct  a  ver- 
dict." 
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111  Racine  Bvbber  Co.  ▼.  Industrial  Comntigsion  (1917)  165  Wia. 
600,  162  N.  W.  661,  it  was  held  that  aa  employee  at  the  time  of 
the  accident  was  performing  service  "growing  out  of  and  incidental 
to  his  emplovment"  within  the  Wisconsin  Workmen's  Compensation 
Act  where  he  was  employed  by  a  manufacturing  concern,' and  was 
seated  on  a  large  piece  of  rubber  in  the  factory  at  the  lunch  hour 
eating  his  Innch  in  accordance  with  a  custom  tacitly  conspnted  to  by 
the  employer,  when  a  large  pile  of  crude  rubber  near  him  unexpected- 
ly fell  on  him  and  broke  his  leg. 

But  it  has  been  held  that  there  can  be  no  recovery  for  injnries  re- 
ceived during  the  lunch  hour  where  the  employee  at  the  time  was 
in  a  place  whehe  he  had  no  duty  to  perfoim  and  where  he  was  at  most 
a  mere  licensee. 

In  Manor  v.  Pennington  (IDl?)  180  App.  Div.  130,  167  N.  Y. 
Supp.  434,  an  accident  to  an  employee  of  a  contractor  to  do  work  on 
certain  floors  of  a  building  was  held  not  to  have  arisen  out  of  and 
in  the  course  of  his  employment  where  he  ate  his  lunch  in  the  boiler 
room,  a  part  of  the  building  under  the  control  of  a  third  person  and 
in  whicli  the  employee  had  no  duty  to  perform,  and  was  killed  by  an 
explosion  while  waiting  in  the  boiler  room  until  it  was  time  to  re- 
turn to  work.  The  court  said:  "How  can  it  be  said  that  this  acci- 
dent was  one  'arising  out  of  and  in  the  eotirse  of  his  employment"? 
The  employer's  contract  was  for  doing  some  work  on  the  first  and 
second  floors  of  an  existing  garage.  The  forenoon's  work  had  been 
done  and  the  men  had  left  the  work  anil  had  gone  out  for  dinner; 
the  evidence  is  that  William  Manor  had  been  away  from  the  prem- 
ises, and  that  he  returned  and  went  down  into  the  boiler  room  in  the 
basement,  to  await  the  time  for  going  to  work  at  1  o'clock,  and  at  ten 
minutes  before  1  o'clock  the  boiler  lielonging  to  the  garage,  not 
to  the  employer,  exploded,  with  the  result  aa  stated.  The  wholly 
uncontradicted  evidence  is  that  the  employer  made  no  use  whatever 
of  the  liasemeut;  hia  contract  did  not  relate  to  that  part  of  the  build- 
ing; and  if  the  men  went  down  into  that  baseiuont  to  eat  their  din- 
ner they  were  as  much  out  of  the  jurisdiction  and  control  of  the  em- 
ployer as  though  they  had  crossed  the  street  and  entered  some  other 
building.  The  employer  was  in  possession  of  tlie  first  ^nd  second 
floors  for  the  purposes  of  the  work,  but  his  possession  did  not  extenil 
to  any  other  part  of  the  building;  and  the  men,  by  electing  to  go 
into  the  basement  rather  than  to  some  other  place  for  eating  tlieir 
dinner,  could  not  impose  the  duties  of  an  insurer  upon  the  employer 
during  the  time  that  they  were  lawfully  and  properly  absent  froni 
the  place  of  their  em]ilo_vment.  Manor  was  not  an  employee,  because 
he  was  not  engaged  in  performing  any  of  the  work  for  which  he  was 
employed ;  ...  hia  injuries  did  not  ari.sc  out  of  his  employment 
In  any  other  sense  than  that  he  was,  pmbably,  in  that  locality  becaosc 
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lie  wan  employed  upon  the  fiiiit  and  second  stories  of  the  building; 
but  lie  was  not  at  tlie  time  doing  anytliing  for  the  employer,  any 
more  than  he  would  have  been  if  he  had  been  waiting  in,  the  office 
of  a  local  hotel  for  the  expiring  of  the  dinner  hour.  The  accident 
wliich  ]iappened  was  not  due  to  any  risk  growing  out  of  the  perform- 
anee  of  the  cinployer's  contract ;  it  was  such  a  risk  as  arose  from 
the  conduct  of  the  garage  by  its  owners,  witli  which  the  employer 
had  no  relation,  and  the  employee  could  have  been  performing  no 
nervite  for  the  master.  'Jimployee,'  as  now  defined  for  the  purposes 
of  the  Workmen's  C'ompensatioa  Law,  means  a  person  engaged  in 
one  of  the  occupations  enumerated  in  ^  2  or  who  is  in  the  service 
of  an  employer  whose  principal  business  ia  that  of  carrying  on  or 
I'onducting  a  hazardous  employment  upon  the  premises  or  at  the 
jilant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer'  (§  3,  subd.  4,  as  amended  by  Laws  1916,  cliap.  622) ;  and 
this  accident  did  not  occur  upon  the  premises  or  at  the  plant  of 
the  employer,  but  upon  the  premises  or  at  tlie  plant  of  the  llannan 
&  Henry  (iarage  Company,  where  neither  the  employer  nor  the 
cmploj-ee  had  any  rights,  except  by  the  license  of  the  ownera;  it 
rtccuired  'away  from  the  plant  of  his  employer,'  but  not  "in  the  course 
of  hia  employment;'  he  was  performing  no  work  whatever;  he  wa* 
iiwaiting  the  hour  to  return  to  his  employment  in  a  part  of  the 
premifica  which  were  in  the  possession  and  control  of  third  persons; 
ami  the  law  does  not  extend  its  protection  to  one  tlms  situated." 

And  in  Brice  v.  Kdu-ard  Llojfd  fl!)0!lj  2  K.  B.  804,  2  B.  W.  C.  C. 
•id,  101  L.  T.  X.  S.  473,  25  Times  L.  R.  759,  6.3  Sol.  Jo.  'i'44,  it  was 
held  that  the  injury  did  not  arise  out  of  the  employment  where  a 
genernl  laborer  for  employers  who  furnished  a  dining  room  which 
employees  could  use  if  they  chose  went  to  a  pump  room,  in  which 
employees  were  not  allowed,  and  ate  his  supper  on  a  tank  in  that 
n)oni,  and  in  getting  off  the  tank  fell  into  it  and  was  wakled. 

In  Cl'irk  V.  Vonrhcei'  (1!J21)  231  K.  Y.  14,  131  X.  E.  o5;f,  revers- 
ing (1!)20)  1S4  App.  Div.  13,  184  N.  Y.  Supp.  88H,  an  injury  was 
held  not  to  hnvt;  arisen  out  of  and  in  the  coui'se  of  the  employment 
where  one  employed  as  a  salesman  by  a  wholesale  dealer  in  frujt  and 
vegetables  left  his  employer's  place  of  business  early  in  the  morning 
for  the  purpose  of  going  to  a  restaurant  a  few  hundred  feet  away  for  a 
cup  of  coffee,  and  while  on  the  way  was  struck  by  an  automobile. 

And  in  Pearce  v.  In-dastriol  CommUsion  (1921)  29!)  111.  ICl,  18 
A.L.R.  523,  133  N.  E.  440,  it  was  held  that  an  injury  from  a  fall 
upon  the  sidewalk,  to  an  employee  in  a  building  who  had  gone  for 
supplies  for  the  noonday  lunch,  in  accordance  with  an  agreement 
among  certain  of  the  employees  to  purchase  such  supplies,  and  pre- 
pare and  eat  tliem  upon  the  premises  of  the  employer,  in  preference 
to  carrying  cold  lunches,  did  not  arise  out  of  hia  employment. 
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111  Brassard  v.  Delairare  £  II.  Co.  (1919)  186  App.  Div.  647,  175 
N".  Y.  Supp.  353,  where  the  claimant  was  injured  while  crosalDg 
traclts  to  get  a  midday  meal  at  a  dining  car  provided  for  employees, 
it  appeared  tiiat  he  had  only  arrived  the  night  before,  and  tliat  he 
had  not  reported  for  work  in  tlie  morning  as  directed,  and  it  was 
held  that  he  was  not  an  employee;  and  as  an  additional  reason  for 
denying  compensation  the  court  said:  "Even  if  claimant  was  an 
employee  of  the  appellant,  he  was  not  acting  in  the  course  of  his  em- 
ployment when  injured.  It  is  tme  that  an  employee  ie  within  the 
.  protection  of  the  Workmen's  Compensation  Law  [Consol.  Laws, 
fhap.  67],  not  ouiy  when  actually  at  work,  but  also' while  upon  the 
premises  of  his  employer  he  is  going  to  or  from  work,  or  to  or  from 
a  meal,  or  while  at  a  meal  which  is  had  upon  the  premises  during  a 
temporarj'  interruption  of  work.  This  claimant  was  not  going  to  or 
from  his  work  at  the  time  of  the  injury,  nor  was  he  going  to  a  meal 
duving'the  interruption  of  his  work,  for  he  had  aa  yet  not  worked  at 
all.  Finally,  he  was  not  going  to  a  meal  upon  the  premises,  which 
he  was  permitted  to  take  there;  for  his  card  to  the  boarding  house 
wus  for  supper  and  breakfast  only,  and  both  these  meals  he  had 
already  eaten.  lie  had  no  right  to  a  noonday  meal  at  the  boarding 
house.  Therefore  the  claimant,  even  though  an  eiupjoyee,  was  not 
in  the  course  of  his  employment  when  injured." 

In  Rorhford's  Cme  (1919)  234  Mass.  93,  1;;4  X.  E.  891,  where  an 
employee,  after  returning  to  the  factory  from  dinner  at  hia  home, 
went  into  a  room  in  which  other  employees  ate  luuch,  and  through 
Hhiih  he  had  to  pass  to  reach  the  place  in  which  he  worked,  and  ro- 
niained  there  for  twenty  minutes  Ixifore  the  whistle  blew,  with  a  girl 
sifting  on  his  knee,  and  was  jnjured  by  a  machine  on  which  lie  placed 
his  hand  as  he  got  up  from  a  chair,  it  wag  held  that  there  was  no 
connection  between  the  injury  and  the  employment,  and  that  the 
employee  was  entitled  t-o  no  compensation.  The  court  said  that  con- 
ditions might  arise  where  the  omploj-ee  on  the  way  to  or  on  his  return 
from  meals  might  be  injured  on  the  master's  promises  as  a  rational 
result  of  the  contrsct  of  service,  although  not  actually  engaged  at 
the  Mionu'ut  in  the  work  for  which  he  was  hired. 

And  in  Gilbert  v.  I^kam  fl910]  2  K.  B.  555,  79  L.  J.  K.  B.  S.  9. 
1172,  103  L.  T.  S.  8.  163,  26  Times  L.  K.  G04,  3  B.  W.  C.  C.  455, 
where  an  engineer  on  a  trawler  in  dry  dock  went  lioine  to  dinner  at 
noon  and  on  hia  way  back  to  work  fell  into  the  water  and  was 
drowned,  it  was  held  that  the  accident  did  not  arise  out  of  and  in 
the  course  flf  his  emf  loyment  within  the  meaning  of  the  Workmen's 
Compensation  Act.  J,  T.  W. 

to  B.  R.  C. 

\ 


,dbyCoogle 


sag  MANITOBA  COURT  OF  APPEAI* 

[MANITOBA  COURT  OF  APPEAL.] 

THE  KI,VG  V.  KCSSELL. 

61  D.  Ia  R.  1. 

Jurj/ —  Criminal  pronectitlnn  — Several  counts  — yiimlter  of  perrmp' 
tory  ehallengeg^ 

One  charged  with  eeditious  coDBpiracj',  under  an  indictment  contain- 
ing sereral  counts,  to  effect  the  purpoaea  stated  in  the  several  counts, 
is,  ID  effect,  charged  with  but  one  offense,  and  is  therefore  entitled  only 
to  the  four  peremptory  ehallengea  allowed  b^  Uw,  &nd  not  to  (our  per- 
emptory challenges  on  each  count. 

^•Selection  —  Propriety  of  qneiitlon. 

There  is  no  error  in  refusing,  in  a  prosocutlnn  for  tedltious  conspiracy 
growing  out  of  a  general  strike,  to  permit  a  juror  challenged  aa  not 
indifferent  to  be  asked-.  ''Did  the  strike  cauiie  you  losriT'*  riince  (1)  such 
question  has  no  bearing  on  the  ground  of  challenge,  and  (2)  the  fact 
of  bias  is  one  to  be  proven  by  e:ctrinaic  evidence. 

—  Abandonment  of  ohje^tutn. 

Any  error  in  refusing  to  permit  a  jnror  chnllenged  as  not  indifferent 
to  answer  a  question  iit  waived  where  counsel  for  tlie  accused  aliandonn 
the  trial  of  the  proposed  juror  before  the  triers  and  without   waiting 
for  their  verdict. 
Kridencr  —  DncumentK  In  handg  of  arrtiaetl. 

Documents  found  in  the  hands  of  the  eccuned  are  clearly  admissible  in 
evidence  and  are  prima  facie  evidence  agalnHt  liim,  it  being  inferred 
that  he  knows  their  contents  and  has  arted  npon  them. 

—  DovamentH  in  fmndti  of  co-ronnplrator. 

Documents  found  In  the  hands  of  persons  charged  with  being  partios 
to  a  seditious  conspiracy  and  relating  to  it  are  admissible  if  tlicy  were 
intended  for  the  (iirtberanc*  of  the  conspiracy,  and  become  cviilence 
again  at  others  of  the  conspirators, 

—  Doeumentn  In  hands  of  third  per»on». 

Documents  found  in  the  hands  of  tiiird  persons  are  admissible  in  evi- 
dence against  a  person  charged  with  seditious  cnnspiracy  if  tbcy  relate 
to  the  actionn  and  conduct  of  the  perstina  charged  wltli  the  conspiracy 
or  to  the  spread  of  seditimls  propaganda. 

StrlJcea  —  SedltlouH  conaplracy. 

The  immunity  conferrpd  by  a  statute  providinp:  that  no  prosecution 
shall  be  maintainalde  ajjaiiist  any  jierson  for  conspiracy  in  refusing  tn 
work  with  or  for  any  employer  or  workman,  or  fr)r  doing  any  act,  or 
eausing  any  act  to  be  done  for  the  purpose  of  a  trade  combination,  nn- 
lew*  such  act  Is  an  offense  punishable  by  statute,  does  not  extend  to  a 
case  ID  which  the  ultimate  object  aimed  at  by  a  general  strike,  aa  de- 
clared In  public  speeches  and  propaganda,  is  the  overthrow  of  tlie  exist- 
ing form  of  government  and  the  substitution  therefor  of  %  dictatorship 
of  the  proletariat. 

(February  24,  1020.) 
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Appbai.  from  a  conviction  on  a  cbai^  of  seditious  conspiracy 
in  connection  with  tho  strike  in  the  city  of  Winnipeg  in  May, 
1919.     Conviction  affirmed. 

[8]  A.  J.  Andrews,  K.O.,  I.  Pitblado,  K.O.,  J.  B.  Coyne, 
K.C.,  W.  A.  T.  Sweatman,  and  S.  L.  Goldstine,  for  tho 
Crown. 

R.  Cassidy,  K.C.,  and  E.  J.  McMurray,  for  the  aecuaed. 

Perdue,  C.J.M. :  I  do  not  intend  to  deal  seriatim  with  the 
many  ciiieations  reserved  or  to  give  wi'ittcii  reasona  for  all  the 
answcr9  upon  which  tho  members  of  the  court  have  agreed. 

After  tlie  accused  had  pleaded  they  refused  to  sever  in  their 
peremptory  challenges  to  the  jurjtrs.  Tlie  Crown  theu  claimed 
the  right  to  proceed  against  one  of  the  accused  and  elected  to  pro- 
ceed against  Russell.  This  the  trial  judge  had  power  to  permit. 
Archibokl'a  Crim.  Pleadings,  25th  ed.,  pages  193,  1357;  Iteg.  v. 
Akeame  (1852)  6  Cox,  C.  C.  6. 

At  the  trial  the  accused  was  allowed  only  four  peremptory 
challenges  on  the  selection  of  the  jury.  His  counsel  claimed 
that  the  accused  was  entitled  to  four  peremptory  challenges  on 
each  count  in  the  indictment  on  the  ground  that  each  count 
charged  a  separate  and  distinct  ofFense.  Section  932  of  the  Cr. 
Code  is  aa  follows; — 

"932.  Everyone  indicted  for  treason  or  for  any  offense  pun* 
ishahte  with  death  is  entitled  to  challenge  twenty  jurors  peremp- 
torily. 

"2.  Everyone  indicted  for  any  offense  other  than  treason,  or 
nn  offense  punishable  with  death,  for  which  he  may  be  sentenced 
to  impri^^onment  for  more  than  five  years,  is  entitled  to  challenge 
twelve  jurors  peremptorily. 

"3,  Everyone  indicted  for  any  other  offense  is  entitled  to 
challenge  four  jurors  peremptorily." 

Each  of  the  first  six  counts  in  the  indictment  charges  a  sedi- 
tious conspiracy  betwen  the  accused  and  the  other  persons  men- 
tioned, to  effect  the  purposes  stated  in  the  several  counts.  It  was 
the  same  conspiracy  to  carry  into  effect  a  aeditioua  intention  al- 
though charged  in  a  different  form  in  the  severi^l  counts. 

The  maximum  punishment  for  seditious  conspiracy  is,  in  the 
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preBent  case,  two  years'  imprisouiueDt.  Cr.  Code.  §  134.  Tho 
amendment  of  that  section  in  9-10  Goo.  V.  1»19,  chap.  46,  §  5, 
(loos  not  apply  to  this  case.  The  jury  found  the  accused  guilty 
on  each  count  and  tho  judge  imposed  a  senteuce  of  twit  years' 
imprisonment  on  each  of  the  first  six  counts,  the  sentences  to  run 
concurrently.  It  was  in  fact  a  punishment  of  two  years'  im- 
]irisonnient  upon  these  six  coimta.  The  seventh  count  was  one 
for  committing  a  common  nuisance,  the  maximum  punishment 
for  which  is  one  year's  imprisonment.  §  222.  The  accused  was 
found  giiiity  on  this  count  also  and  was  sentpneed  to  one  year's 
imiirisomiifnt,  the  sentence  to  run  coneutrently  with  that  upon 
the  ether  counts. 

[3]  Undrr  §  S.">6  of  the  Code  any  number  of  counts  for  any 
otTctises  whatever  may  he  joined  in  the  same  indictment,  except 
that  to  a  count  charging  murder  no  other  than  one  charging  mur- 
der shall  he  joined.  Where  there  are  more  counts  than  one,  each 
count  may  bo  treated  as  a  separate  indictment,  and  if  the  court 
considers  it  conducive  to  the  ends  of  justice  to  do  so,  it  may  di- 
rect that  the  accused  shall  he  tried  upon  any  one  or  more  of  such 
counts  separately.  Cr.  Code,  §  Sr>7.  In  Hex  v.  LocJceit  [1914] 
2  K.  B.  720,  Kir  Kufus  Isaacs,  C.J.,  delivering  the  judgment  of 
the  Court  of  Criminal  Appeal,  said,  at  732 : — 

"It  is  apparent  that  if  the  facts  are  in  substance  the  same,  the 
overt  acts  relied  upon  are  the  same,  and  if  the  overt  acts  are  the 
same,  then  there  is  no  repugnance  in  tliose  counts,  and  the  con- 
scquonce  is  that  they  may  he  charged  together  in  one  indictment, 
and  there  is  no  ground  upon  which  we  can  say  that  tho  judge  was 
honnd  to  put  the  prosecution  to  its  election." 

Ill  The  Queen,  v.  MUchel  (18+S)  6  St.  Tr.  (N.S.)  5!)9, 
there  were  joined  together  in  the  one  indictment  counts  for 
felrjiiously  compassing  to  depose-  tho  Queen,  for  feloniously 
civiipassing  to  levy  war  against  the  Queen  and  to  force  her  to 
change  her  measures  and  counsels.  Tlie  court,  following  Bex  v. 
Blaekson  (IS^l)  8  Car.  &  P.  43;  37.6  Queen  v.  O'CmncU 
(1R44)  6  St.  Tr.  (X.S.)  783,  and  other  cases,  refused  to  put  the 
Crown  to  its  election.  The  reason  assigned  was  that  there  was 
no  repugnancy,  in  the  different  offenses  charged,  and  that  thoy 
constituted  "but  one  corpus  delicti,  laid  different  ways."    In  the 
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case  at  bar  the  first  six  counts  relate  to  the  same  ofEensc  of  sedi- 
tions conspiracy.  The  offense  is  cliargcd  in  different  ways,  but 
tiio  conspiracy  and  the  overt  acts  are  tlio  same.  I  would  also 
refer  to  Iter.  v.  Kelhj  (1916)  54  Cau.  S.  C.  220,  27  Can.  Crim. 
Oas.  282,  J4  U.  L.  It.  311,  and  to  O'Connell  v.  The  Queen  (1844) 
1  Vox,  C.  C.  413,  at  511,  11  Clark  &  F.  155,  8  Eng.  Reprint, 
1061,  9  Jur.  25. 

In  Hex  V.  Turpin  (1904)  8  Can.  Crim.  Cas.  59,  the  indict- 
ment wmtained  a  charge  for  unlawful  wounding  and  also  a 
separate  count  for  common  assault ;  it  was  held  that  the  accused 
was  not  entitled  to  claim  additional  peremptory  challenges  by 
reason  of  the  addition  of  the  count  for  assault.  The  reason, 
however,  given  for  the  decision,  was  that  it  was  not  necessary  to 
add  a  count  for  common  assault  in  order  to  get  a  conviction  for 
that  offense  if  the  evidence  warranted  it. 

I'nder  §  857,  Cr.  Code:— 

"Unless  there  be  special  reasons,  no  order  shall  be  made  pre- 
venting the  trial  at  the  same  time  of  any  number  of  distinct 
charges  of  theft,  not  exceeding  [i\  three,  alleged  to  have  been 
committed  within  six  months  from  the  first  to  the  last  of  such 
offenses,  whether  against  the  same  person  or  not." 

If  an  accused  is  entitled  on  such  an  indictment  to  a  separate 
set  of  peremptory  challenges  on  each  count  he  would  be  allowed 
thirty-six  peremptory  challenges,  wbich  would  be  nearly  double 
the  number  allowed  on  an  indictment  for  treason  or  murder,  and 
would  exhaust  the  panel  summoned  for  an  ordinary  country  as- 
size. The  practice  in  this  province  has  hitherto  been  to  limit  the 
peremptory  challenges  to  the  number  allowetl  in  respect  of  the 
most  serious  offense  of  those  charged  in  the  indictment.  This 
was,  in  my  opinion,  the  dear  intention  of  the  Code,  In  England 
the  ninnber  of  percniptorv  challenges  allowed  to  the  accused  is 
determined  by  the  nature  of.  the  offense.  Whore  the  charge  is 
felony  (exee|)ting  high  treason)  the  accused  may  challenge 
twenty  jurors  pt-remptorily.  In  cases  of  misdemeanor  the  ac- 
eusefl  was  not  entitled  to  any  peremptor\-  challenges.  I  can  find 
no  mention  in  the  reports  of  a  claim  being  made  to  more  than 
twenty  peremptory  challenges  where  several  counts  for  felony 
were  joined  together  in  the  indictment.     In  The  Queen  v.  Mar- 
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lin  (1848)  6  St.  Tr.  (N.  S.)  &25,  the  indictment  contained  foni^ 
iron  separate  coimts,  each  charging  a  felonj  or  treafl«Hi  felony. 
The  accused  was  allowed  twenty  peremptory  challenges  and  no 
more.  (See  pagea  956,  957,  967.)  The  same  rule  should  be, 
and  has  been,  adopted  in  Canada.  Section  9S2  of  the  Code 
affords  do  reason  for  making  a  different  rule  In  the  United 
Ktatea,  '*thc  fact  that  an  indictment  contains  several  counts  does 
not  entitle  defendant  to  any  additional  peremptory  challcges." 
•2i  Cyc.  361. 

Under  the  English  law  it  was  the  practice  where  a  juror  was 
challenged  for  cause  to  put  the  reason  for  the  challenge  in  writ- 
ing. Issue  was  -joined  upon  this  and  the  trial  proceeded  before 
the  triers.  See  2'Ae  Queen  v.  Martin,  6  St.  Tr.  (N.S.)  925,  at 
1)63.  The  onus  of  proof  is  on  the  person  challenging.  If  the 
ground  of  the  challenge  is  that  the  juryman  is  not  indifferept,  he 
is  not  in  general  to  be  questioned  as  to  the  fact.  It  must  be 
proved  by  extrinsic  evidcnca  The  Eitig  v.  Edmonda  (1821)  4 
Barn.  &  Aid.  471,  106  Eng.  Reprint,  1009,  23  Revised  Rep.  350, 
1  St.  Tr.  (N.  S.)  785;  The  Queen  v.  Martin,  supra,  at  pages 
963-964.  The  challenges  for  cause  to  which  an  accused  person 
is  entitled  are  set  out  in  §  935  of  the  Code,  and  no  others  except 
those  mentioned  in  the  nection  shall  be  allowed.  The  ground  of 
challenge  claimed  in  this  case  was  under  (b)  of  the  above  section, 
that  the  juror  was  not  indifferent.  [6]  Counsel  for  the  accused 
put  the  following  question  to  the  juror :  "Did  the  strike  cause 
you  loss?"  This  qiicstion  was  not  admissible  upon  two  grounds: 
(1)  It  had  no  bearing  on  the  ground  of  challenge  that  the  jury- 
man was  not  indifferent;  (2)  there  was  no  right  to  question  the 
juryman  as  to  that  ground. 

In  any  event  the  objection  to  the  refusal  of  the  judge  to  allow 
rlie  question  to  be  asked  was  waived  by  counsel  for  the  accused 
abandoning  the  trial  of  the  proposed  juror  before  the  triers,  and 
without  waiting  for  their  verdict. 

It  might  be  mentioned  that  under  §  936  of  the  Code  the  court 
may  require  the  party  challenging  to  put  his  challenge  in  writ- 
ing. The  form  nf  such  challenge  is  provided  by  form  70  (Cr. 
Code). 

The  nets  and  declarations  of  one  conspirator  in  regard  to  the 
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common  design  are  evidence  against  the  others.  A  foundation 
should  first  be  laid  by  proof,  sufficient,  in  the  opinion  of  the 
judge,  to  establish  prima  facie  the  fact  of  conspiracy  between  the 
parties,  or,  at  least,  proper  to  be  laid  before  the  jury,  as  tending 
to  establish  that  fact. 

Taylor  on  Evidence,  10th  ed.  page  418,  1i  590,  saya:-^ 

"The  connection  of  the  individuals  in  the  unlawful  enter 
prise  boiug  thus  shewn,  every  act  and  declaration  of  each  mem- 
ber of  the  confederacy,  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object,  is,  in  contempla- 
tion of  law,  the  act  and  d^laration  of  them  all ;  and  is,  therefore, 
original  evidence  against  each  of  them." 

The  conspiracy  may  be  proved  by  circumstantial  evidence,  by 
the  detached  acta  of  the  persons  accused,  including  their  written 
correspondence,  entries  made  by  them,  and  by  documents  in 
their  possession  relating  to  the  main  design.  "On  this  subject  it 
is  difficult  to  establish  a  general  inflexible  rule,  but  each  ca^o 
must,  in  some  measure,  be  governed  by  its  own  peculiar  circtim- 
stanees."    Taylor  on  Evidence,  10th  ed.  page  418,  ^  591. 

Counsel  for  the  accused  objected  to  the  reception  in  evidence 
the  fifth  question.  It  would  take  too  much  space  to  discuss  these 
of  a  great  number  of  documents  mentioned  in  schedule  "C"  to 
one  by  one.     They  can  be  divided  into  three  classes: — 

(1)  Documents  found  in  the  hands  of  the  accused ;  (2)  docu- 
ments found  in  the  hands  of  persons  whom  the  Crown  charges 
with  being  jiarties  to  the  conspiracy;  (3)  documents  found  in 
the  hands  of  other  parties  whidi  would  show  the  extent  of  the 
propaganda. 

[6]  Tlio  documents  belonging  to  the  first  class  are  clearly  ad- 
missible. Writings  found  in  a  man's  hands  are  prima  facie  evi- 
dence against  him.  It  will  be  inferred  that  he  knows  their  con- 
tents and  liiin  acted  upon  them.  If  they  refer  to  the  conspiracy 
they  will  be  important  to  show  ewnplioity  and  intention.  Rex  v. 
Home  Tooke  (1794)  25  How.  St.  Tr.  1.  at  120;  Taylor  on  Evi- 
dence, ««  .193,  .194,  812. 

Documents  coming  under  the  second  class  are  admissible  if 
fhey  were  intended  for  the  furtherance  of  the  conspiracy.  Docu- 
ments found  in  the  hands  of  parties  to  the  conspiracy  and  relat- 
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ing  to  it  become  evidpuce  against  the  accuaed.  Rex  v.  Hard}/ 
(17!I4)  24  How.  St.  Tr.  190,  452,  475;  Beg.  v.  Cwmolhj  (1894) 
25  Ont,  Rep,  151.  The  parties  to  tlie  eonspiracy  may  never  have 
seen  or  communicated  with  each  other,  yet  by  the  law  they  may 
he  parties  to  tlie  Eume  common  criminal  agreement,  with  tlio 
same  eonseqiienees  to  each  other  fr<Mn  acts  done  hy  one  of  thorn 
or  doenmonts  found  in  possession  of  one  of  them.  Beg.  v.  Pamrll 
a8«l)  14Cox,C.  C.  508,  515;Ke5.  V.  J/wr^%(18;(7)  8  Our.  & 
P.  207. 

As  to  the  third  class,"  I  think  that  documents  found  in  tho 
hands  of  third  parties  are  admissible  in  evidence  if  they  relate  to 
ihe  aetions  ami  conduct  of  the  persons  chained  with  the  conspir- 
aey  or  to  the  spread  of  seditious  propaganda  as  one  of  th'e  pur- 
poses of  the  conspiracy.  Bex  v.  ^Vi}s(m  (1011)  21  Can.  Crim. 
('as.  105;  Bex  v.  Kelly  (1016)  27  Can.  Crim.  Cas.  140,  27 
Manitoba  I.  R.  10.^,  affinned  in  (1016)  54  Can.  S.  C.  220,  27 
Can.  Crim.  Cas.  282,  34  D.  L.  R.  311 ;  Beg.  v.  Connolhj  (1894) 
25  Ont.  Rep.  151,  164,  176. 

The  spread  of  seditions  propaganda  in  tJie  shape  of  pamphlets 
or  other  printed  matter  was  one  of  the  means  by  which  the  pur- 
pofip  of  the  conspiracy  in  the  present  case  was  to  be  effected.  If 
such  printed  matter  is  found  in  the  hands  of  a  stranger  and  can 
he  traced  as  coming  from  a  party  to  the  conspiracy  it  is  evidence 
against  the  others.  Letters  connecting  the  party  to  the  con- 
spiracy with  the  act  of  sending  the  literature  would  also  be  evi- 
jlencc  against  him  and  his  co-conspirators. 

The  main  objection  raised  by  the  defense  on  tliis  question  was 
as  to  letters  written  by  iine  Beatty  to  Stcveflson,  the  secretary 
of  the  Dominion  e.Nocutive  of  Socialists  iu  Canada.  The  ac- 
cused, Russell,  was  the  AFuuitoba  secretary  of  that  party  and  was 
in  correspondeuee  with  Stevenson.  The  trial  judge  charged  the 
jury  on  this  point  as  follows : — 

[7]  "It  is  for  you  to  say  whether  the  evidence  satisfies  yon 
that  these  persons  (including  Stevenson),  or  any  of  them,  were 
such  co-«onspirators  with  Uiissell.  If  any  of  them  was  a  co-con- 
epirator  bis  acts  and  Btatements  in  furtherance  of  the  conspiracy 
would  be  evidence  against  Russell. 

"If,  on  the  other  hand,  the  jury  is  not  convinced  that  any  of 
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tfacao  perHOua  was  a  co-coiispirator,  then  liia  acts  and  statenienta 
ghould  n^t  be  conaidoietl  Uy  the  jtiry  as  evidcuct!  against- Russell 
of  seilitioua  iutentiou  or  of  oonspiraev,  and  should  be  disregavded 
entirely,  " 

"As  to  sncdi  letters  as  those  of  Beatty,  and  as  to  the  jitatcinents 
made  by  others  whom  I  have  not  named— there  are  so  many  that 
I  will  just  pnt  it  that  way  and  you  will  understand — as  to  their 
acts  and  statements  I  would  adviae  you  to  disregard  them,  ex- 
cept as  to  the  class  of  propaganda  which  is  thereby  indicated, 
the  extent  of  such,  and  the  intent  therdiy  disclosed,  and  those 
responsible  for  such  propaganda  in  so  far  as  you  may  £nd  them 
i-oimeutetl  with  the  accused  Enssell." 

I  think  the  jnry  would  understand  that  Kussell  was  not  to  be 
made  responsible  for  the  acts  or  statements  of  any  jK-rson  unless 
that.))crs(Hi  had  been,  to  the  satisfaction  of  the  jury,  coimectcd 
with  Kussell  in  the  conspiracy.  The  letters  of  Beatty  were  to  be 
disregarded  except  in  so  far  as  they  showed  the  class  of  propa- 
ganda that  was  being  circulated  and  the  persons  responsible  for 
it.  But  unless  the  jury  found  that  these  persons  were  connected 
with  Russell  in  the  conspiracy  he  would  not  be  responsible  for 
their  actions  in  any  way. 

It  was  contended  by  counsel  for  the  defense  that  the  general 
strike  which  took  place  in  Winnipeg  on  May  15,  1919,  and  con- 
tinued for  more  than  a  month  thereafter,  was  the  lawful  act  of  a 
"trade  eombination"  and  that  the  persons  responsible  for  the 
striltc  conld  not  he  prosecuted  for  conspiracy  by  reason  of  the 
protection  afforded  by  §  590  of  the  Or,  Code.  That  section  is  as 
follows: — 

"r>90.  7^0  prosecution  shall  be  maintaiuahle  against  any  per- 
son for  conspiracy  in  refusing  to  work  with  or  for  any  employer 
or  workman,  or  for  doing  any  act  or  causing  any  act  to  be  dono 
for  the  purpose  of  a  trade  combination,  unless  such  act  is  an 
offense  punishable  by  statute," 

A  trade  combination  is  thus  defined  by  Cr.  Code,  §  2,  subsea 
(38)1— 

"  'Trade  combination'  means  any  combination  between  masters 
or  workmen  or  other  persons  for  regulating  ot  altering  the  re- 
lations lietwccn  any  persons  being  masters  or  workmen,  or  the 
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conduct  of  any  maBter  or  workman  in  or  in  reapect  of  his  busi- 
ness or  employment,  or  contract  of  employment  or  service." 

The  offense  charged  against  the  accused  and  others  named  or 
referred  to  in  the  indictment  was  seditious  conspiracy.  This  is  a 
[8]  statutory  offense.  Code,  §§  132,  134.  There  was  ample  evi- 
dence establishing  the  charge.  The  conspiracy  contemplated 
■  the  doing  of  acta  which  were  offenses  punishable  by  statute,  snch 
aa  inducing  the  ser^'ants  and  workmen  employed  by  the  Post- 
office  Department  of  the  Dominion  of  Canada  to  go  on  strike, 
thereby  conmiitting  an  indictable  offense  (Postoffice  Act,  R.S.C. 
1906,  chap.  66>  §§  125,126)  ;  inducing  the  firemen  employed  by 
the  city  of  Wjiiuipeg  to  go  on  strike,  thereby  endangering  life 
and  property  (Code,  §  499)  ;  causing  workmen  and  employeea 
to  break  their  contracts  of  hiring  and  abandon  their  work,  con- 
trary to  the  Master  &  Servant  Act,  R.S.M.  1913,  chap.  124; 
causing  offcnseii  against  the  provisions  of  the  Industrial  Dis- 
putes Investigation  Act,  6-7  Edw.  VII.  1907  (Dom.)  chap.  20, 
§§  50  &  57.  The  above  are  only  a  few  of  the  acts  punishable  by 
statute  which  it  was  the  purpose  of  the  conspiracy  to  commit  and 
which  were  committed  in  pursuance  of  it. 

A  combination  by  two  or  more  without  justification  or  excuse 
to  injure  a  man  in  his  trade,  by  inducing  his  customers  or  serv- 
ants to  break  their  contracts  with  him,  or  not  to  dea!  with  him, 
nor  continue  in  his  employment,  is  actionable  if  it  results  in 
damage  to  him.  Quinn  v.  Leathern  [1901]  A.  C.  495, 1  B.  R.  C. 
197,  27  Eng.  Rnl.  Cas.  66.  In  giving  his  judgment  in  that  case 
Lord  Brampton  said,  at  528: — 

"A  conspiracy  consists  of  an  unlawful  combination  of  two  or 
niore  persons  to  do  that  which  is  contrary  to  law,  or  to  do  that 
which  is  wrongfiit  and  harmfid  towards  another  person.  It  may 
be  punished  criminally  by  indictment,  or  civilly  by  an  action  on 
the  case  in  the  nature  of  conspiracy  if  damage  has  been  occa- 
sioned to  the  person  against  whom  it  is  directed.  It  may  also 
consist  of  an  nnlHwful  combination  to  carry  out  an  object  not  in 
itself  unlawful  by  unlawful  means.  The  essential  elements, 
whether  of  a  criminal  or  of  an  actionable  conspiracy,  are,  in  my. 
opinion,  the  same,  though  to  sustain  an  action  special  damage 
must  be  proved." 
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X.oi'd  Brampton  also  quoted  the  statomeot  of  the  law  by  Willis, 
X,  which  was  adopted,  hy  the  House  of  Lords  in  Mvlcaky  v.  The 
Queen  (1868)  L.  R.  3  H.  L.  306,  at  317,  and  is  as  follows: — 

"A  conspiracy  coueista  not  merely  in  the  intention  of  two  or 
more,  but  in  tlie  agreement  of  two  or  more  to  do  on  unlawful 
act,  or  to  do  a  lawful  act  by  unlawful  means.  So  long  as  such  de- 
sign rests  in  intention  only,  it  is  not  indictable.  Where  two 
agi'cc  to  carry  it  jnto  effect,  the  very  plot  is  an  act  in  itself,  and 
the  act  of  each  of  the  parties,  promise  against  promise,  actus 
ccniira  actum,  capable  of  being  enforced,  if  lawful,  puniahablo 
if  for  a  criminal  object  or  for  the  use  of  criminal  means.  .  .  . 
The  number  and  the  compact  give  weight  and  cause  danger." 

The  statutory  provision  in  England  which  comes  closest  to  our 
[9]  §  590  is  §  3  of  the  Act  of  38-39  Viet.  1875  (Imp.)  chap.  86. 
The  first  paragraph  of  §  3  waa  originally  as  follows : — 

"An  ngreonirnt  or  combination  by  two  or  more  persons  to  do 
or  procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a 
trade  dispute  between  eniployore  and  workmen  shall  not  be  in- 
dictable as  a  conspiracy  if  snob  act  committed  by  one  person 
would  not  be  puiiisliable  as  a  crime," 

While  this  clause  of  the  English  act  stood  as  above  the  case 
of  I^oiis  V.  WilHns  [1896]  1  Ch.  811,  was  decided.  In  that 
ease  the  officers  of  a  trade-imion  ordered  a  strike  against  the 
plaintiff  manufacturers,  and  also  as  against  S.,  a  person  who 
made  goods  for  the  plaintiff  only,  and  their  pickets  by  their  di- 
rection watched  and  beset  the  works  of  the  plaintiffs  and  of  S. 
for  the  purpose  of  persuading  workmen  to  abstain  from  working 
for  the  plaintiffs.  It  was  held  that  the  picketing  and  the  strike 
against  S.  for  the  indirect  purpose  of  injuring  the  plaintiffs 
were  illegal  acts.  T^ord  Lindley,  in  giving  his  judgment,  said  at 
page  833 : — 

"Until  Parliament  confers  on  trade-unions  the  power  of  say- 
ing to  other  people,  'Ton  shall  not  work  for  those  who  are  desir- 
ous of  employing  you  upon  such  terms  as  you  and  thoy  may  mu- 
tually agree  upon,'  trade-unions  exceed  tlieir  power  when  they 
try  to  compel  people  not  to  work  except  on  the  terms  fixed  by  the 
unions.  I  need  hardly  aay  that  up  to  the  present  moment  no 
such  power  as  that  exists.  By  the  law  of  this  country  no  one  has 
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over,  and  no  set  ol  people  have  ever,  had  that  right  or  that 
power." 

This  judgment  was  delivered  in  1896.  Kav  and  Smith, 
L.JJ.,  wore  of  the  same  opinion  as  Lord  Lindley.  Kaj,  L.J., 
cited  §  3  of  the  Act  of  1875  (Imp.),  and  went  ou  to  say  at  pages 
'828,  829  :~ 

"There  it  appears  that  strikes  are  legalized  by  aH  of  Parlia- 
ment, and  that  one  person  would  not  be  indictahje  for  a  crime  by 
endeavoring  to  encourage  or  bring  about  that  which  in  itself  is 
not  illegal ;  namely,  a  strike.  Therefore  a  combination  of  two  or 
more  persons  to  do  this  would  come  exactly  within  the  words  of 
the  3d  section  of  the  act,  and  would  not,  since  this  act  of  Parlia- 
ment, be  an  offense  against  the  law.  But  then  it  docs  not  go  fur- 
ther than  that.  At  present  the  legislature  has  simply  legalized 
strikes,  and  a  strike  is  an  agreement  between  persons  who  are 
ivorking  for  a  paiticular  employer  not  to  continue  working  for 
him.  Also,  I  take  it  that  nndvr  the  terms  of  the  st^ctinn  wliieii 
I  have  read  it  is  not  illegal  for  a  trade-union  to  promote  that 
strike.     liut  further  than  that  the  law  has  not  gone." 

Smith,  L..T.,  at  page  834,  was  of  opinion  that  if  there  had  iK-en 
a  trade  dispute  l>etweon  S.'s  worknien  and  S.  himself  tliotnulc- 
union  might  have  called  out  his  men  on  strike,  hut  it  had  no 
riglit  to  call  out  S.'s  men  so  as  to  prevent  him  from  working  itye 
the  plaintiff. 

Now  if  we  take  our  §  .">90  of  the  Code,  reading  it  along  with 
snliscc.  (38)  of  §  2,  we  find  that  no  prosecntiou  shall  be  maiit- 
[10]  tainable  against  any  person  for  conspiracy  ...  for  do- 
ing any  act  or  causing  any  act  to  be  done  for  the  pnr|>oac  of  any 
combination  between  (1)  masters,  (2)  or  workmen,  (3)  or'other 
persons,  for  regulating  or  altering  the  relations  lietweeii  any  pei^ 
sons  being  masters  or  workmen,  or  for  regulating  or  altering  the 
conduct  of  any  master  or  workman  in  or  in  respect  of  his  Inisiness 
or  rmploynient  or  contract  of  oiuployment  or  service.  In  order 
that  the  cnnihination  may  enjoy  the  immunity  provided  hy  the 
enactment  it  must  have  as  its  purpose  at  least  one  of  the  pur|>03es 
above  set  forth. 

It  is  lawful  for  workmen  to  combine  in  a  strike  in  oi-der  to 
got  higher  wages,  because  that  would  lie  a  combination  to  regulate 
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or  alter  ^e  conduct  of  a  master  in  hid  employment  of  his  work- 
men. Persons  who  aided  or  encouraged  such  a  strike  'tvould  not 
be  committing  an  unlawful  act,  because  they  were  endeavoring 
to  bring  about  something  that  is  legal.  But  supposing  there  ia  a 
strike  by  the  molders  in  A'a  foundry  and  in  order  to  assist  the 
strike  the  employees  of  a  cartage  company  combine  in  a  refusal 
to  carry  goods  to  or  from  A'e  foundry,  or  the  railway  company's 
omployees  combine  in  refusing  to  receive  or  handle  A's  goods; 
neither  of  theae  combinations  comes  within  the  protection  af- 
forded by  §  5&0.  I  would  refer  to  Reg.  v.  Qihson  (1889)  16 
Out.  liep.  704,  where  the  effect  of  the  statutory  provision  aa  it 
was  in  R.  S.  C.  1886,  cliap.  173,  §  13,  ia  discussed. 

"Sympatlietic"  or  "aecondary"  strikes  are  no  longer  "action- 
able" in  England,  by  the  Trade  Disputes  Act,  6  Edw.  VII.  1906 
(Imp.),  chap.  47,  §§  3  and  5.  We  have  no  similar  enactment  in 
Canada  legalizing  auch  strikes.  The  law  in  Canada  applying  t« 
Bucli  strikes  would  be  the  same  as  it  was  in  England  before  the 
Trade  Disputes  Act  1906  was  passed.  By  the  law  of  England 
as  laid  down  before  the  laat-mcntioned  act,  if  two  or  more  per- 
sons conspired  to  incite  or  to  compel  another  to  break  a  contract 
it  would  be  a  criminal  act.  Eeg.  v.  Pamell  (1881)  14  Cox,  C,  (\ 
.508;  Mogul  Steamship  Co.  v.  McGregor  (1889)  L.  R.  23  Q.  B. 
Div.  598,  616,  [1892]  A.  C.  25,  CI  L.  .T.  Q.  B.  N.  S.  295,  66  L. 
T.  N.  S.  1,  40  Week.  Ecp.  837,  7  Asp.  Mar.  L.  Cas.  120,  56  J. 
P.  101;  <>«mTiv.  Leathern  [1901]  A.  C.  495,  510,  511,  5'29-531, 
."iSS,  1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17  Times  L.  R.  74!),  27 
Eng.  Rul.  Caa.  66;  Gihlan  v,  National  Amalgamaied  I'nion. 
tf-f.,  [1903]  2  K.  B.  600,  621,  1  B.  K.  0.  528,  72  L.  J.  K.  B.  N. 
S.  907,  89  L.  T.  N.  S.  386,  19  Timea  L.  K.  708. 

But  I  feel  that  1  have  been  unnecessarily  discussing  the  ques- 
tion in  view  of  the  facts  proved  in  this  case.  The  persons  who 
planned  and  brought  about  the  general  strike  in  Winnipeg  of 
May  15,  1919,  [11]  were  not  acting  for  the  purpose  of  a  trade 
combination  sa  as  to  entitle  them  to  the  immunity  provided  by 
§  590.  The  accused  and  the  other  persons  who  combined  with 
him,  being  the  wing  of  the  Socialist  party  known  aa  the  "Reds," 
liad  obtained  control  of  the  Trades  and  Labor  Council  in  the 
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early  part  of  1939.  The  Trades  and  Labor  Council  by  resola- 
tioii  decided  early  in  May  that  a  vote  should  be  taken,  audioriz- 
ing  the  calling  of  a  general  ittiike;  it  was  also  decided  that  the 
vote  of  all  the  unions  should  be  pooled  and  that  the  decision  of 
the  majority  of  the  pooled  votes  should  govern.  Each  union 
tlierefore  was  to  be  bound  by  the  decision  of  tlie  majority  of  all 
tlie  unions..  This  vote  was  then  taken  by  ballot  aud  the  minutes 
of  tho  Trades  and  Labor  Council  of  May  13th  show  that  un  that 
date  it  was  decided  by  the  Trades  and  Labor  Council  to  call  a 
general  strike  at  11  a.  u.  on  Thursday,  May  15.  It  was  or- 
dered: "Every  worker  will  drop  tools  at  the  same  mopicnt." 
When  this  decision  was  reached  by  the  Trades  and  Labor  Coun- 
cil it  was  shown  in  evidence  that  the  employees  of  the  Winnipeg 
Electric  R.  Co.  had  not  completed  the  taking  of  their  vote  and 
that  a  number  of  other  unions,  such  as  the  telephone  operators, 
(•rnnncrcial  telegraphers,  barbers,  musicians,  Kclkirk  Asylum 
<|verntors,  etc.,  had  not  reported.  Almost  every  class  of  em- 
jjloyees  in  Winnipeg  had  been  organized  as  a  trade-union.  These 
included  skilled  aud  unskilled  labor,  railway  employees,  street 
car  men,  bakers,  milkmen,  drivers  of  motor  cars,  clerks  in  stores 
imd  shops,  compositors  and  other  newspaper  workers,  civic  em- 
ployees, the  city  firemen,  police,  electric  light  and  waterworks 
rniployces,  scavengers,  draymen,  delivery  men,  telt^aph  and 
telephone  operators,  postofSce  employees,  in  fact  almost  every 
form  of  labor,  service,  or  employment.  On  May  15,  1919,  a 
general  strike  took  place.  Xotice  of  tlie  strike  was  given  to  the 
» iiipioyers  in  most  cases  on  May  14-,  1919,  and  none  prior  to  that 
<hito.  During  a  period  of  six  weeks  business,  industry,  and  the 
ordinary  pursuits  of  civil  life  in  Winnipeg  were  internipted  and 
tlie  citizens  subjected  to  apprehension  and  terror.  The  city  was, 
in  effect,  in  a  state  of  siege.  Persons  who  were  willing  to  work 
were  threatened  and  driven  from  work  by  the  strikers.  The  sup- 
plies of  food,  water,  and  other  necessaries  were  endangered. 
Tiiots  took  place,  and  injury  was  caused  to  persons  aud  property. 
The  overt  acts  set  out  in  the  indictment  were  proved  in  evidence, 
'i'bey  throw  much  light  on  the  purpose  and  intention  of  the  con- 
spiracy, 

[12]  But  it  is  argued  for  the  defense  that  all  the  trade-unions 
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that  stnick  bad  uuitetl  for  one  common  trade-uuion  purpose,  and 
that  this  was  a  trade  ccHiibination  cugaged  ill  n  legitimate  strike. 
The  answer  to  that  argument  is  that  the  combination  did  acts 
and  caused  acts  to  be  done  which  were  offenses  punishable  by 
statute,  and  therefore  it  was  not  protected  by  §  590. 

The  accused  has  been  found  guilty  upon  all  the  counts  set 
forth  in  the  indictment.  There  was  amply  sufficient  evidence  to 
justify  the  jury  in  making  tlieir  tindiugs.  In  fact  they  could  not 
have  honestly  arrived  at  any  other  conclusion.  So  far  Horn 
being  a  legitimate  strike,  the  combination  was  in  fact,  as  the  jury 
has  found,  a  seditious  conspiracy.  To  aid  a  brother  trade-union 
in  its  strike  for  higher  wages,  or  to  obtain  higher  wages  for  all, 
was  not  the  real  object  of  the  combination.  What  took  place 
before  the  strike  shows  that  the  accused  and  his  associate  "Reds" 
aimed  at  something  much  more  drastic.  Their  ultimate  purpose, 
as  declared  in  their  public  speeches,  was  revolution,  the  overthrow 
of  the  existing  form  of  goi'emment  in  Canada,  and  the  introduc- 
tion of  a  form  of  Socialistic  or  Soviet  rule  in  its  place.  This 
was  to  be  accomplished  by  general  strikes,  force,  and  terror,  and, 
if  necessary,  by  bloodshed.  The  Bolslievists  in  Russia  were 
greetetl  and  approved.  A  vast  quantity  of  propaganda  in  the 
shajie  of  pamphlets,  booklets,  printed  papers,  etc.,  was  dis- 
tributed by  the  conspirators  as  widely  as  possible.  All  of  this 
contained  matter  intended  to  excite  disc4mtent  and  stir  up  class 
hatred,  much  of  it  was  seditious,  some  of  it  was  treasonable. 
The  agitation  prior  to  and  during  tlie  strike  showed  no  desire  on 
the  part  of  the  leaders  to  bring  about  by  constitutional  means  an 
improvcmnit  in  the  position  of  the  wage  earner  or  the  securing 
for  him  of  a  greater  share  in  the  fruits  of  his  labor.  Writing  to 
brother  Socialists  prior  to  the  strike  the  accused  contemptuous- 
ly refers  to  the  rank  and  tile  of  the  workingmen  as  the  "plugs." 
It  was  said  by  speakers  at  meetings  and  in  the  literature  dis- 
tributed that  "revolution,  and  not  evolution,"  was  to  be  the 
means  cmploycti  in  accomplishing  their  purposes.'  ''Capitalism" 
was  to  be  destroyed  and  our  whole  system  of  government  was  to 
be  overturned.  The  accused  and  his  associates  advocated  a  "dic- 
tatorship of  the  proletariat."  All  indnstries  were  to  become  the 
l)roperty  of  the  workers  and  be  operated  "for  use,  and  not  for 
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profit."  Land  was  to  become  the  property  of  the  state.  At  the 
£13]  meeting  in  the  Walker  Theater  in  Winnip^  on  Decem- 
ber 23,  1D18,  the  accused,  according  to  reliable  witnesses,  made 
the  following  statement :  "Blood  is  running  in  Itussia  and  blood 
will  run  in  this  country  from  the  Atlantic  to  the  Pacific,  or  we 
will  got  ODr  rights."  On  another  occasion  he  stated  that  the 
Soviet  government  (of  Russia)  was  a  better  goremm^it  than 
our  own  and  predicted  that  it  was  coming  in  Canada.  These 
statementa  were  made  to  large  audiences,  many  of  whom  were 
foreigners,  and  were  received  with  much  applause. 

There  is  one  other  point  to  which  I  might  briefly  refer.  By 
the  English  Act,  38-39  Vict.  187r.,  chap.  86,  what  is  known  as 
"peaceftil  picketing"  is  excepted  from  the  enactment  making 
intimidation  and  picketing  in  general  illegal.  §  7.  This  was 
adopted  in  Canada  by  the  Act  39  Vict.  1876,  chap.  37,  §  2; 
K.S.C.  1886,  chap.  173,  §  12.  When  the  Cr.  Code  1892  was 
compiled  tlio  exception  in  favor  of  "peaceful  picketing"  was 
omitted  (i'ce  §  520)  and  has  never  since,  so  far  as  I  can  find, 
biH-n  ^G^'nacted. 

I  have  read  the  judjjniciitf!  of  my  brothers  Cameron  and  Dcn- 
niston  and  agrco  with  thoir  conclusions.  The  questions  reserved 
for  the  opinion  of  this  court  should  be  answered  as  follows:  To 
the  first  paragraph  of  the  first  question:  Yes;  the  motion  to 
quash  the  indictiiirnt  was  properly  dismissed.  To  the  secoml 
paragraph  of  the  said  first  question:  Yes,  the  motion  in  arrest 
of  judgment  was  properly  dismissed.  To  the  third  paragraph 
of  the  said  first  question:  There  has  l>cen  no  mistrial.  To  tlie 
second  question:  Yes.  To  the  third  question:  Yes.  To  the 
fourth  question:  The  trial  judge  was  right  in  disallowing  this  - 
question.  To  the  fifth  quc^ftion:  The  evidence  was  properly  ad- 
mitted. To  the  si.\th  que^^rioii:  Yes.  To  the  seventh  question: 
Yes;  the  evidence  was  ]>roi)crly  admitted.  To  the  eiglith  quos- 
lion:  Yes;  the  eviikiice  was  properly  adinittc<i.  To  the  ninth 
que.-itidii:  The  cvideiu-e  avhs  properly  admitted.  To  the  tenth 
qnestiiin:  The  evidence  was  properly  admitled.  To  the 
eleventh  question :  The  verdict  is  good.  To  the  twelfth  question : 
^o.      To   the  thirteenlh  question:     There  was  no   substantial 
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wrong  or  misi'arriago  occasioned  on  tlie  eaid  triaL     To  the  four- 
teenth question :     Yojs. 

Cameron,  -LA.:  Amongat  the  questiona  reserved  by  the  trial 
judge  were  several  relating  to  his  charge  to  the  jury,  Ouc  of 
these  is  in  respeet  of  that  portion  of  his  charge  dealing  with  gen- 
eral [14]  and  aympathetic  strikes,  and  is  thus  stated:  "Did  I 
misflirect  the  jury  as  to  the  legality  or  otherwise  of  general 
strikes  and  general  sympathetic  strikes,  having  relation  to  this 
strike."  "This  strike"  refers  to  the  general  or  sympathetic 
strike  that  occurred  in  this  city,  commencing  ilay  15  last  and 
continuing  in  force  for  six  weeks  thereafter.  The  events  leading 
up  to  and  connected  «-ith  that  strike  are  detailed  at  lengtli  iu  the 
evidence,  and  ai-e  well  known  to  the  world. 

In  his  charge  the  trial  judge  reviewed  the  history  of  the  law 
relating  to  trade  .combinations  and  tracle-nnionB  in  England  from 
the  time  of  Edward  TIT.,  referred  to  the  legislation  of  1824, 
1835,  1859,  1871,  and  1875  and  various  well-known  decisions 
of  the  courts.  He  also  sketched  the  history  of  the  Canadian  leg- 
islation, pointing  ont  ditferencea  between  it  and  that  of  England. 
He  referred  to  the  de6nition  of  sympathetic  strike  given  in  the 
box  by  the  accused  Itussell,  viz.,  "When  a  dispute  originates  be- 
tween an  employer  and  his  employees,  and  when  the  labor 
organizations  see  that  organization  being  beat,  they  come  to  their 
assistance  by  calling  a  strike  to  force  their  employers  to  bring 
force  to  hear  upon  the  original  disputants  to  make  a  settle- 
ment." The  trial  judge  emphasized  to  the  jury  the  threat  of 
force  underlying  this  statement. 

In  dealing  with  the  question  of  strikes  and  picketing  he 
pointed  out  that  the  subsection  of  the  English  Conspiracy  and 
Protection  of  Property  Act,  38-39  Vict.  1875,  chap,-  86,  pro- 
hibiting intimidation  and  watching  and  besotting,  which  pro- 
vides that  "attending  at  or  near  the  house  or  place  where  a  per- 
son resides  or  works  or  carries  on  business  ...  to  obtain  or 
communicate  information,  shall  not  be  deemed  a  watching  or  be- 
sotting within  the  meaning  of  this  section,"  was  reproduced  in 
the  Canadian  Act,  "An  Act  to  Amend  the  Criminal  Liiw  Relating 
to  Violence,  Threats,  and  Molestation,"  39  Vict.  1870,  chap.  37. 
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Tliis  is  the  provision  which  was  intended  to  protect  and  justify 
■'jiruccfiil  picketing."  But  though  re-cuucted  iu  the  revision  of 
]  XMI,  it  is  not  now  found  in  our  Co<le.  Tlie  trial  judge  told  the 
jiirv,  and  rightly  I  think,  that  with  us  the  striker  has  no  more 
juslitiration  for  picketing  than  he  obtains  bv  the  right  of  every 
Jh-itish  citizen  to  go  about  his  own  business  in  a  peaceable  way. 

That  particular  portion  of  the  charge  which  ia  the  subject  of 
the  <|iiostion  reserved  is  as  follows: — 

[15]  "ITow  can  a  general  sympathetic  strike,  the  object  of 
which  is  to  tie  up  all  industry,  to  make  it  so  inoonvonient  for 
otlicrs  that  they  \vill  cause  force  to  be  brouglit  about,  to  stop  the 
delivery  of  food,  to  call  off  the  bread,  to  call  off  the  milk,  to  tie 
up  the  wheels  of  industry  and  the  wheels  of  transportation  from 
coast  to  const ;  to  lower  the  water  pressure  in  a  city  like  Winni- 
peg, which  since  the  establishment  of  modem  improvements  has 
no  other  way  in  which  to  carry  on  its  life,— how  can  such  a  strike 
bo  carried  on  successfully  without  a  breach  of  all  these  matters; 
witliout  violence,  intimidation,  without  watching  and  besetting? 
How  can  you  say,  if  you  exercise  your  common  sense,  that  those  in 
charge  of  a  strike  like  that  did  not  intend  those  things  should 
f<llow?  And,  gentlemen,  all  those  things  followed.  Ton  heard 
nbont  the  Canada  bread.  No  striker  luay  trespass  ujion  my 
property  now  to  do  what  they  did  at  the  Canada  bread.  Is  it 
likely  to  commit  a  breach  of  the  peace?  Gentlemen,  if  yon  and 
I  were  the  Canada  bread  it  would  have  caused  a  breach  of  tho 
peace,  I  think." 

Without  giiing  into  detail  it  is  plain  that  the  slatute  law  of 
England  relating  to  tr.adc  combinations,  tradc-uuions,  eonibina- 
tious  of  workmen,  and  strikes,  ditfers  iu  material  particulars 
from  that  of  Canada,  and  the  decidiona  of  the  English  courts 
thereon  are  to  be  read  with  those  differences  in  mind.  Impor- 
tant provisions  of  the  Trade, Disputes  Act  of  lilOfi  are  not  to  be 
found  in  our  legislation.  So  far  as  the  eriminut  aspect  of  the 
matters  involved  in  this  case  are  concenicd  they  must  be  consid- 
ered in  view  of  the  provisions  of  our  Coile.  The  judgment  of 
I-oreburn,  I.C.,  in  Conway  v.  WdJe  [l!)Oi)]  A.  C.  500,  dealing 
with  the  term  "trade  dispute"  and  holding  the  secondary  strike 
justified  by  the  Trade  Disputes  Act  of  6  Edw.  VIT.  1906,  chap. 
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47,  where  he  says  at  512:  "Tlie  section  cannot  fairly  be  con- 
fined to  an  act  dono  by  a  party  to  the  dispute,"  is  obviously  baaed 
altogether  on  tlio  provisions  of  that  statute,  and  baa  no  applica- 
tion in  Canadian  law. 

There  was  no  contention  in  this  case  that  there  was  not  mif- 
ficient  evidence  for  the  jury,  and  no  question  was  resen-ed  on 
that  snbjcct  In  fact  the  evidence  for  the  Crown  was  of  an  over- 
whelming character  and  volume.  The  defense  was,  therefore, 
thrown  back  upon  the  immunity  which,  it  was  argued,  was  given 
the  accused  by  §  590  of  the  Cr.  Code,  which  provides  :^ 

"590.  No  prosecution  shall  be  maintainable  against  any  per- 
son for  conspiracy  in  refusing  to  work  with  or  for  any  employer 
or  workman,  or  for  doing  any  act  or  causing  any  act  to  be  done 
for  (he  purpose  of  a  trade  combination,  unless  such  act  is  an  of- 
fense punishablo  by  statute." 

"Trade  combination"  is  defined  in  §  2,  subsea  (38) : — 

(38)  "  'Trade  combination'  means  any  combination  between 
masters  or  workmen  or  other  persons  for  regulating  or  aUcriug 
the  relations  between  any  persons  being  mastovs  or  workmen,  or 
the  conduct  of  any  master  or  [16}  workman  in  or  in  respect  of 
his  business  or  employment,  or  contract  of  employment  or  serv- 
ice." 

All  the  acta  done  or  caused  to  be  done  by  the  accused  and  those 
with  whom  he  was  in  combination  brought  out  in  the  evidenai 
■were,  it  was  arguetl,  "for  the  purpose  of  a  trade  combination"  , 
and  therefore  protected  by  the  section.  Whether  the  combina- 
tion was  a  single  union  or  a  combination  of  them,  and  whatever 
may  have  been  the  real  purpose  for  which  it  was  formed,  were,  it 
was  urged,  immaterial  considerations  in  view  of  the  protecting 
words.  From  this  viewpoint  every  or  any  strike  is  lawful,  if 
not  meritorious. 

But  the  concluding  words  of  tbe  section  (-^00),  "unless  such 
act  is  an  offense  punishable  by  .statute,"  cannot  be  overlooked. 
Clearly,  if  the  acts  done  or  caused  to  be  done,  the  objects  for  the 
accomplishment  of  which  the  alleged  conspiracy  was  formed, 
were  offenses  punishable  by  statute,  the  protection  given  by  the 
Bection  In'comes  narrowly  confined  within  certain  ascertainabM 
limita. 
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In  Eiiglaiid  iiiiiler  the  Coiispii-acy  and  Pi'otfctioii  of  Prop- 
erty Act,  38—39  Yict.  187^,  clmp.  SG,  an  agi-wnient  ov  combina- 
tion by  two  or  more  pereous  to  do,  or  prociire  to  be  done,  any  act 
in  contemplation  or  furtberauce  of  a  trade  dispute,  is  not  indict- 
able aa  a  oon.-ipiracy  if  sncb  act  comraittinl  by  one  person  would 
not  bo  pnnishiible  as  a  crime.  This  provisiou  iWa  not  affect 
the  law  relating  to  lifrt,  unlawful  assembly,  breach  of  the  peacc^ 
sedition,  or  any  offense  against  the  State  or  the  Sovereign.  It  is, 
apimrontly,  therefore,  somewhat  similar  to,  but  with  manifest 
differences  from,  our  §  590,  and  other  tbnu  §  590  has  no  counter- 
part in  our  Code. 

"A  long  series  of  acts  eulminating  in  the  year  1800  made  it  a 
criminal  cffonse  for  workmen  to  agree  together  for  the  piirpoee  of 
obtaining  in  combination  higher  wages  or  shorter  hours  of  work. 
.  .  .  TIic  cotiseqiieiKO  was  that  the  courts  were  not  calle<l  upon 
to  decide  whether  such  a  combination  constituted  a  conspiracy 
at  common  law,  and  statements  to  the  eileet  that  it  docs  consti- 
tute a  eriminal  offense  may  be  explained  by  reference  to  the  stat- 
utes in  foi-ee  at  the  time  or  on  the  gmnnd  that  they  referred  to 
offenses  against  the  State  or  of  a  public  nature."  2"  Ilals.,  p. 
038,  r[  1195. 

These  acta  were  repealed  in  1824  and  18:i5,  and  notwithstand- 
ing some  dicta  to  the  contrary,  "it  is  now  clear  that  a  combina- 
tion in  restraint  of  trade  is  not  a  criminal  offense  at  common  law, 
unless  it  ia  a  combination  in  pursuit  of  a  malicious  purpose  to 
ruin  or  injure  a  person  as  opposed  to  a  combination  for  the  i)ur- 
pose  of  a  legitimate  trade  object."    Id.,  p.  C:i9,  *  1106, 

In  27  Hals.,  page  601,  1 1140,  a  strike  is  defined  as  "a  simul- 
Tanc<;us  cessation  of  work  on  the  part  of  workmen.  It  does  not 
ueccaaarily  involve  any  breach  of  either  the  civil  or  criminal  law ; 
for  it  is  not  [17]  illegal  to  persuade  men  lawfully  to  determine 
tbeir  contracts  with  their  employor  or  not  In  work  for  an  em- 
lilovcr."  ' 

It  is  pointed  out  in  the  note  (b),  paire  001,  to  the  statement 
that  '"the  word  is  of  an  artificial  character,  and  does  not  repre- 
sent any  legal  definition  or  description." 

As  to  the  effect  of  the  provision  in  the  Conspiracy  and  Pro- 
tection of  Property  Act  1875  (Imp.),  on  the  legality  of  strikes, 
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in  Gozney  v.  Bri^lol,  etc.,  [1909]  1  K.  B.  901,  7S  L.  J.  K.  B.  N". 
S.  016,  100  T..  T.  S.  S.  Gfifl,  2r>  Times  T..  R.  370,  r.:(  Si.l.  .\o. 
341,  Coi;ens-Hnr<Iy,  M.K.,  said  on  tlir  arpniiionr  tliiit  the  ctfcet 
was  to  legalize  strikes  in  the  broadest  tcriiia,  and  Kletciicr  llonl- 
ton  L.J.,  said,  at  page  923,  that  were  a  strike  ille^l  at  conunon 
law  (whieh  it  was  not)  then  it  would  hare  been  legalized  by  the 
above  act. 

In  Lyons  v.  WHkins  [1896]  1  Ch.  811,  65  L.  J.  Oh.  N^.  S. 
fiOl,  74  L.  T.  N.  a  358,  45  Week.  Rep.  1ft,  (>0  .T.  P.  325,  and 
Quinh  V.  Lfaihem  [1901]  A.  C.  495,  541,  1  IJ.  11.  C.  107,  70  L. 
.T.  P.  C.  N.  S.  76,  63  J.  P.  708,  50  Week.  Rep.  139,  ft5  L.  T.  N. 
S.  289,  17  Times  L.  R.  749,  37  Eng.  Rnl.  Cas.  6«,  it  was  held 
that  the  provision  did  not  legalize  a  combination  to  eall  out  the 
workmen  of  A,  with  whom  there  was  no  dispute,  in  order  to  pro- 
vent  A  from  dealing  with  B,  with  whom  there  was  a  dispute ;  hut 
this  view  is  now  nndermined  in  England  in  the  light  of  the  deti- 
nition  of  "trade  dispnte"  in  the  Trade  Disputes  Act  1906,  whioh 
is  not  to  be  found  in  our  Code.  The  important  dirfa  in  Li/oiis  v. 
M'iU-in^,  supra,  of  Lindley,  L.J,,  at  page  822,  of  Kay,  L.J.,  at 
page  8:JS,  and  of  Smith,  L.J.,  at  page  833,  are,  therefore,  still 
iipplieable  to  cages  arising  in  Canada  where  warranted  by  the 
facta. 

As  long  as  a  strike  is  for  a  legitimate  pnriwae,  such  as,  for 
instance,  advancing  the  rate  of  wages,  the  fact  that  injury  re- 
sults to  the  employer  does  not  thereby  alter  the  character  of  the 
act.  It  is  a  ease  of  dainmi'm  absque  injuria.  The  cniployer  may 
siiffer  loss  or  be  financially  mined,  but  under  the  law  as  it  is,  our 
eoiirts  of  justice  are  impotent  to  give  him  a  remedy.  But  there 
are  limitations  on  this  hilc  as  "the  lawfulness  of  a  strike  depends 
not  oidy  on  the  means  used  to  render  it  effective,  Vmt  also  on  its 
ubject.  A  condiination  to  quit  work  is  lawful  only  where  its  pur- 
pose is  to  obtain  for  the  parties  a  benefit  which  they  can  lawfully 
claim.  If  the  primary  object  is  to  injure  others  in  their  busi- 
ness or  calling,  or  to  deprive  them  of  their  liberty  of  action  with- 
out just  cause,  and  not  to  advance  the  interests  of  the  combina- 
tion except  perhaps  in  some  remote  or  indirect  way,  it  is  unlaw- 
ful."    Corpus  Juris,  vol.  12,  page  570. 

[18]  The  term  "sympathetic,  strike"  is  also  one  of  artificial 
10  n,  R,  c. 
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character,  without  a  fLxed  l^al  meaning.  It  is  a  vagiie  phrase, 
elusive  in  moaning,  like  "collective  bargaining."  The  term 
"sympathetic  etriko"  may  couvry  the  idea  of  workmen  in  a>r- 
tain  industries  ceasing  work  voluntarily  and  without  breacli  of 
their  own  contracts  to  express  their  sympathy  for  and  moral 
support  of  other  workmen  already  on  strike.  On  this  continent 
it  is  certainly  not  confined  in  meaning  to  any  such  peaceful  dem- 
onstration or  to  the  restricted  meanings  given  to  it  or  to  tlie  ap- 
parently identical  term  "secondary  strike"  in  England,  as  men- 
tioned in  Cohen  on  Trade  Union  Law,  3d  ed.  109.  Here  we  hare 
been  educated  to  give  the  terms  "general"  or  "sympathetic  strike" 
much  wider  meanings,  and  to  so  expand  them  as  to  include  even 
the  idea  which  underlies  the  significant  phrase  "direct  action."  _^ 
The  terms  imply  not  only  the  purpose  declared  in  the  definition 
given  by  the  accused  at  the  trial,  which  expresses  the  idea  of 
force  brought  to  bear  on  employers  to  compel  them  to  bring  pres- 
sure to  bear  upon  another  employer  whose  workmen  are  on  an  un- 
successful strike,  but  it  may  imply  more  than  that.  It  may  even 
mean  a  strike  which  is  avowedly  declared  for  tho  purpose  of  forc- 
ing the  action  of  a  government,  as,  for  instance,  in  compelling 
the  release  of  a  convicted  criminal,  the  abandonment  of  prosecu- 
tions, or  for  any  other  similar,  or  it  may  be  wholly  different, 
object  which  those  in  control  of  trade  organizations  may  decide 
to  attempt  to  attain  by  the  threat  or  enforcement  of  a  general  or 
sympathetic  strike. 

As  to  the  legality  of  a  sympathetic  strike,  there  is  a  valuable 
article  on  tho  subject  appended  to  the  report  of  Fickeit  v.  ^\'als}^, 
15  L.K.A.(N.S.)  1067.  The  author  follows  the  decision  of  the 
Massachusetts  supreme  court  in  that  case,  deals  with  other  d*-- 
cisions  of  the  I'nitcd  States  courts,  refers  to  Quinn  \:  Leathern, 
supra  and  (iU>Jan  v.  Natiotwi  Amalgamated  Unimi,  etc.  [19031 
2  K.  B.  ()00,  1  B.  R.  C.  528,  12  L.  J.  K.  B.  N.  S.  907,  89  L*  T. 
X.  S.  380,  19  Times  L.  R.  708,  and  thus  states  bis  conclusion 
(page  1075),  whicli  seems  to  accord  with  our  jurisprudence: — 

"If  the  strike  is  in  the  nature  of  a  boycott  or  sympathetic 
strike — that  is,  if  it  involves  no  trade  dispute  between  tbe  strik- 
ers and  their  employer ;  in  other  words,  is  not  a  natural  incident 
or  outgrowth  of  the  relation  of  employer  and  employed — ^tho 
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strike  cannot  be  juBtiiied  and  is  therefore  always  an  illegal  one." 
In  arriving  at  this  eoiichision  the  writer  confines  hiniatilf  to 
the  question  of  the  legality  of  strikes  viewed  as  strikes  pure  and 
simple,  and  puts  out  of  contemplation  (page  IOCS),  |_19J  "ail 
those  matters  such  as  picketing,  threats,  intimidation,  violence, 
and  lawlessness  of  every  description,  which  nnfortiinately  have 
been  90  often  the  accompaniment  of  strikes  as  to  nuikc  one  forgot 
that  they  are  not  necessarily  incident  thereto,  and  to  persuade 
one,  because  of  snch  unlawful  features,  to  view  all  strikes  as  ille- 
gal." 

But  in  the  case  now  before  the  court  we  are  not  called  upon  to 
deal  with  the  strike,  sympathetic  or  otherwise,  a.-i  an  al)straft  prop- 
osition, but  in  connection  with  the  very  accompaniments  the? 
writer  of  the  note  discards  in  his  discussion  and  with  other  cir- 
cumstances of  the  most  far-reaching  character. 

The  definition  of  general  or  sympathetic  strike  given  by  the; 
accused  may  be  correct  so  far  as  it  goes  and  in  sonic  eases.  But 
it  falls  far  short  of  setting  forth  the  true  objects  in  view  of  the 
accused  and  hia  fellows  who  precipitated  the  strike  of  last  sum- 
mer, and  it  is  a  travesty  so  far  as  it  purports  to  confine  the  pres- 
iUTQ  exerted  by  the  strikers  as  being  brought  to  boar  on  employ- 
ers only.  The  general  strike  of  last  summer  was  in  fact  an  in- 
.siirrcctionary  attempt  to  subvert  the  authority  of  our  govern- 
ments, municipal,  provincial,  and  dominion,  and  substitute  for 
them  an  irresponsible  "strike  committee,"  an  attempt  attended 
for  a  time  with  a  measvire  of  success  which,  looked  at  in  retro- 
spect, seems  incredible.  This  "strike  committee"  Issued  decrees 
in  the  approved  Soviet  style.  It  put  an  end  to  street  ear  trans- 
portation, shut  off  telephone  communication,  interfered  with  the 
city's  water  supply,  called  out  the  firemen  from  their  posts,  and 
loft  the  city  without  fire  protection  until  the  strikers'  places  bad 
been  tilletl  by  volunteers.  When  the  members  of  the  police  force, 
renouncing  their  sworn  allogianne,  had  voted  to  join  the  strikers, 
the  strike  committee  issued  an  edict  that  "ordered"  them  back  to 
duty.  The  delivery  of  milk,  bread,  and  ice  was  forbidden. 
Hostaurants  and  eating  places  were  closed  save  those  favored 
with  "permit  cards."  In  the  city  delivery  and  transmission  of 
his  Majesty's  mails  were  for  a  tame  completely  stopped.     The 
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iiew8i)aper3  wei-tr  suspended  and  telc'gra|ihic  conimunicatioB  with 
tlie  outside  world  forbidden.  The  special  police  force,  orft^uized 
to  take  the  place  of  the  ordinary  police  force  when  its  members 
were  finally  disniiased  for  disobedience  to  their  lawful  superiors, 
was  mobbed  and  driven  from  the  streets,  and  the  city  left  prac- 
tically without- polio©  protection.  One  member  of  the  special 
police,  who  had  been  awarded  the  Victoria  Cross  for  gallant  con- 
duct in  the  war,  was  seriously  injured  [20]  and  had  a  narrow 
escape  with  his  life.  In  the  rioting  that  occurred  subsequently 
there  were  numeroiis  casualties  and  members  of  the  Royal  Js'orth- 
wcst  i^Iounted  Police  were  assailed  with  missiles  of  all  kinds, 
shot  at  from  the  streets  and  roofs  of  buildings,  and  several  of 
them  wounded.  Workers  in  the  hospitals  were  called  from  their 
tasks,  and  the  management  of  the  Winnipeg  General  Hospital 
was  forced,  in  the  interests  of  its  sick  and  dying  patients,  to  ob- 
tain pel-mission  from  the  strike  committee  to  keep  its  employees 
at  their  posts.  A  widespread  system  of  espionage,  intimidation;^ 
and  terrorism  was  organized  and  executed  with  relentless  vigi- 
lance and  activity.  All  these  events  and  incidents  and  many  more 
nre  a  matter  of  history  and  of  evidence,  and  to  say  that  they  ^vcre 
mcrpiy  bringing  pressure  to  bear  on  certain  employers  to  force; 
■  other  employers  to  yield  to  demands  made  on  them  is  utterly 
beside  the  truth.  It  was  a  bold  attempt  to  usurp  the  powias  of 
the  duly  constituted  authorities,  and  to  force  the  public  into  sub 
mission  through  Jinanciat  loss,  starvation,  want,  and  by  every 
possible  means  that  an  autocratic  junta  deemed  advisable,  \ 
cannot  son  how  it  is  possible  to  speak  of  such  a  revolutionary  iiji- 
rising  as  a  mere  "sympathetic"  or  "general  strike,"  In  view  of 
the  grim  facts,  to  argno  that  this  outbreak  was  brought  aliout 
for  the  purp(Kse  of  a  trade  combination  is,  to  my  mind,  nimpiy 
out  of  the  question.  The  contention  put  forward  on  the  argu- 
ment that  the  conwolidntion  into  one  organization  of  all,  or  nearly 
all,  the  trade  organizations  in  the  city,  which  developed  or  merged 
iluring  the  strike  into  the  One  Big  I'uion,  was  merely  a  "'trade 
t^ombinatiim''  and,  therefore,  protected  hy  the  law,  is,  in  view  of 
the  facts,  wholly  untenable. 

Rut  we  are  not  necessarily  called  upon  to  consider  all  of  thesn 
aspects  of  the  cnse,  vitally  important  though  they  may  l>e.    -We 
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can  conilne  ourselves  to  tbe  saving,  concludiiig  words  of  §  590  of 
the  Code  referred  to,  and,  on  the  facts  as  tliey  were  broHght  out 
in  the  evidence  and  are  notorious  to  the  world,  and  from  that 
viewpoint  let  us  consider  what  is  the  pi'ecise  extent  of  the  pro- 
tection given  by  the  section. 

Seditious  conspiracy  is  defined  and  its  punishment  fixed  by 
the  Code,  §  132.  Unlawful  assemblies  and  riots  arc  dealt  with 
in  §§  78  to  'JO,  and  nuisances  by  §§  221  and  222.  There  arc  the 
sweeping  provisions  of  §  164,  making  wilful  disobedience  of 
[21]  any  act  of  Parliament  or  of  any  Provincial  L^islaturc, 
unless  some  other  punishment  is  provided,  an  indictable  ofTcnse. 
We  have  the  provisions  of  §  498  dealing  witii  conspiracy  in  mat- 
ters of  transportation,  etc.  In  §  499  are  to  be  found  highly  im- 
portant provisions  making  if  an  indictable  ofFense  to  break  a  con- 
tract with  resultant  danger. to  life  or  pipperty  and  wilfully  to 
break  a  contract  connected  with  supply  of  power,  light,  gas,  or 
water,  and  the  section  declares  that  maliee  is  no  element  in  the 
offense.  By  §  501  it  is  made  an  offense  punishable  on  indict- 
ment or  summary  conviction  to  compel  any  person  to  abstain 
from  doing  anything  he  has  a  lawful  right  to  do  by  the  use  of 
violence,  threats,  following  or  watching  or  besetting.  And  to 
this  section  there  is  no  longer  the  previously  existing  proviso 
which  sought  to  legalize  "peaceful  picketing"  by  permitting  at- 
teniling  at  the  house  of  another  for  the  purpose  of  communica- 
tion, as  was  clearly  pointed  out  by  the  trial  judge. 

By  §  573  of  the  Code  :— 

'"Everyone  is  guilty  of  an  indictable  offense  .  ,  .  who,  in 
any  case  not  hereinbefore  provided  for,  conspires  with  auy  per- 
son to  commit  any  indictable  offense." 

This  is  a  most  comprehensive  enactment.  It  relates  not  only 
to  indictable  offenses,  conspiracies  to  commit  which  are  not  spe- 
cifically <lealt  with  in  the  Owle,  but  to  offenses  indictable  at  com- 
mon law.  This  section  alone,  in  my  opinion,  closes  the  door  of 
hope  on  the  accused. 

I  refer  also  to  the  Induatrial  Disputes  Investigation  Act,  6-7 
Edw.  VII.  11)07  (Dom.),  chap.  20,  the  provisions  of  which  were 
flagrantly  violated  duriug  the  strike  at  the  instigation  of  those 
directing  its  operations. 
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TLat  there  were  offenaea  coiniuitted  couiiug  witbin  those  statu- 
tory provisions  and  brought  o\it  in  the  evidence^  cannot  bo  dis- 
jiuted.  The  accused  knew  that  tliey  would  take  place  in  the 
carrying  out  of  the  designs  to  which  ]ie  was  a  party.  If  he  did 
not  know  he  should  have  known.  It  is  difficult,  perhaps  impossi- 
ble, to  imagine  a  set  of  circumstences  in  which  §  590  would 
afford  immunity,  but,  however  that  may  be,  it  is  clear  that  in 
this  case  the  section  is  no  shield,  but  an  open  trap  into  which  the 
accused  has  rushed  heedless  of  warnings,  and  be  must  t«ke  the 
consequences. 

I  am  convinced  that  the  part  of  the  trial  judge's  charge  to 
which  exception  was  taken,  as  formulated  in  the  question  I  have 
[22]  discussed,  is  a  proper,  accurate,  and  studiously  moderate 
i^tatement  of  the  law  on  the  subject  ftith  which  it  deals. 

The  greatest  uumbei'  of  the  questions  reserved  for  the  consid- 
(iration  of  this  court-  were  disposed  o£  on  the  argument  without 
hearing  counsel  for  the  Crown.  Amongst  those  which  counsel 
for  the  Crown  were  asked  to  discuss  was  that  relating  to  the  num- 
ber of  challenges  to  which  the  accused  was  entitled  at  the  trial. 
There  is  no  doubt  in  my  mind  that  the  accused  was  limited  to 
four  challenges  whether  this  indictment  contained  one  count  or 
seven.  This  phase  of  the  case  is  fully  dealt  with  by  the  Chief 
Justice  in  his  reasons  for  judgment,  and  in  addition  to  the  au- 
thorities mentioned  by  him  I  would  refer  to  this  statement  of  the 
law  from  34  Cyc  301 : — 

"Tho  fact  that  an  indictment  contains  several  counts  does  not 
entitle  defendant  to  any  additional  peremptory  challenges,  even 
though  the  different  counts  charge  separate  and  distinct  offenses 
which  may  be  joined  in  the  same  indictment." 

The  question  of  the  admissibility  of  certain  evidence  was  dis- 
cussed at  length  on  the  hearing.  I  am  satisfied  the  trial  judge's 
ruling  on  this  point  was  nuimpeachable.  Such  evidence  must 
inevitably  be  admissible  from  the  very  nature  of  the  offense 
where,  as  in  iJiis  case,  the  conspiracy  is  on  a  vast  scale  and  its 
ramifications  are  multitudinous  and  far-reaching,  and  I  agree 
with  the  \-icws  expressed  on  this  subject  by  Dennistoun,  J.A.,  in 
his  judgment. 
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Haggart  aud  FiUlerton,  JJ.A.,  agree  with  Perdue,  C.J.M. 

Dennistoun,  J.A. :  A  number  of  the  questions  of  law  re- 
aened  for  the  conaidcration  of  this  conrt  by  the  trial  judge  relate 
to  the  admission  of  documentary  evidence  consisting  of  letters 
written  by  and  to  EusscU,  one  of  the  accused,  by  members  of  the 
Socialist  Party  of  Canada,  and  also  of  publicationa  of  that  party, 
and  of  labor  orj^anizations  which  were  referred  to  in  the  course 
of  the  trial.  Evidence  was  also  admitted  in  respect  to  the  Win- 
nip^  general  strike  and  its  incidents.  Evidence  was  admitted 
of  what  took  place  at  certain  Trade  and  Labor  Conventions  in 
different  provinces  of  Canada,  and  of  speeches  made  and  resolu- 
tiona  passed  at  thoae  conventions.  In  addition  evidence  was 
given  of  speeches  made  at  certain  public  mcotiugs  held  in  Win- 
nipeg in  December,  1918,  and  January,  1919. 

In  proving  charges  of  conspiracy  it  is  generally  necessary  to 
throw  a  wide  net  and  to  examine  the  catch  carefully.  If  it  con- 
tains [23]  evidence  which  is  clearly  relevant  and  pertinent  to 
the  charge,  such  evidence  should  not  be  excluded  for  the  sole  rea- 
son that  there  may  have  been  included  facta  or  statements  or 
documents  which  would  not  otherwise  properly  come  under  re- 
view. In  sueh  a  case  the  duty  devolves  upon  the  trial  judge  to 
separate  what  is  evidence  properly  admissible  from  tliat  whit-h 
should  be  discarded,  and  having  done  that  aud  having  properly 
warned  the  jury,  to  proceed  with  the  trial  and  take  the  verdict. 

Before  proceeding  to  a  consideration  of  the  law,  I  desire  to  set 
out  a  brief  and  very  incomplete  resume  of  some  of  the  outstand- 
ing features  of  this  case  as  detailed  in  the  evidence  taken  at  the 
trial,  for  the  purpose  of  showing  the  far-reaching  and  widespread 
activities  of  the  accused  named  in  this  indictment,  and  the 
groups  of  persons,  and  organizations,  with  whom  they  were  aaso- 
ciate<i.  Having  done  that,  an  effort  will  be  made  to  deal  with 
the  points  in  question,  which  will  have  assumed  concrete  form, 
and  to  measure  the  sufiBciency  of  the  warnings  which  the  trial 
judge  gave  to  the  jury  in  his  charge. 

The  case  lasted  twenty-three  days  and  an  immense  volume  of 
evidence  has  beoo  taken.  I  can  only  touch  upon  a  few  of  tiie 
salient  points. 
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QuoIkh;  Conveutiou. 

A  I.aboi-  Coagrpsa  for  tLo  wliole  of  Caiiiula  was  hold  at  Quebec 
ill  Hcptembei',  1918,  Uelpgatea  were  seut  from  local  and  dia- 
Iriet  labor  councils.  Kiissell,  Jolius,  and  otlicns  attended  as 
lepicsentatives  of  the  Trades  and  Labor  (^onucil  of  Winnipeg; 
Kavanapli  of  Vancouver  and  ilidgley  of  Vancouver  were  pres- 
ent. Tlicre  was  a  sharp  division  between  the  delegates  from 
eastern  and  western  Canada,  the  western  delegates  being  the 
more  radical  in  their  ideas. 

Certain  resolutions  were  put  before  the  C'ongrcris  by  the  west- 
ern delegates,  but  were  defeated  by  the  moderate  section  of  the 
Congress. 

The  western  delegates  then  decided  to  call  a  western  conven- 
tiou.  Russell,  Johns,  Midgley,  and  Kavanugli  were  appointed 
a  conimittoe  to  call  the  meeting. 

The  Walker  Tlietitev  Jlwting. 

A  meeting  was  held  in  AVinnipeg  on  l)eccinl;>er  22,  1918,  un- 
der the  joint  auspices  of  the  Trades  and  Labor  (^uncil  and  tlie 
Socialist  [84]  Party  of  Canada.  The  accused  Russell,  accord- 
ing to  the  evidence  of  the  witnesses  Langdalo  and  Peters,  made 
a  speech  in  uhich  he  said:  "Blood  is  running  in  Russia,  and 
blot.d  will  run  in  this  country  from  the  Atlantic  to  tlie  Pacific, 
or  we  will  get  our  rights.  We  are  willing  to  wade  in  blood  to 
obtain  what  we  claim  to  Iw  our  rights."  These  words  were 
spoken  in  the  course  of  a  speech  extolling  the  existing  government 
in  Riipsia  as  the  only  free  people's  govcrimient  that  the  world 
has  e\-er  seen,  and  the  only  government  under  which  the  work- 
umn  had  ever  got  his  rights  or  could  expect  to  get  his  rights. 
This  speech  and  others  of  a  eugg<'stive  though  less  outspoken 
c'liaraetcr  were  addressed  (o  a  large  audi  enee  which  completely 
filled  the  Walker  Theater,  many  of  the  Hudienee  Iteing  returned 
soldiers  and  many  of  them  aliens.  The  speeches  were  received 
with  groat  applause,  and  res^dutions  wei-e  passed  condemning 
government  by  orders  in  council,  demanding  the  release  of  politi- 
cjil  prisoners,  the  withdrawal  of  troops  from  Russia,  and  send- 
ing pToetings  to  the  Russian  Soviet  in  Russia,     There  were  ex- 
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pressions  /iwlv  iisetl  of  an  inflammatory  character  such  as  "We 
swear  to  keep  the  red  flag  flying  forever;"  "Long  live  the  Rus- 
sian Soviet;"  "Long  live  Karl  Leibknecht;'*  "Long  live  tho 
working  classes."  JtiisBpll,  Qneon,  Ivpnfl,  and  Armstrong,  who 
wei-e  all  named  in  the  indictment,  took  part  in  this  mex'ting  aa 
speakers.  Qneen  was  ehairmau.  It  was  announced  that  litera- 
ture' was  being  generally  disseminated  throngli  the  country. 

Ifajestic  Theater  Meeting. 

A  meeting  was  held  in  the  Majestic  Theater  in  Winnipeg  on 
Sunday,  Jajiuary  ID,  1919, 

Outside  the  theater  copies  of  the  "Ked  Flag"  were  distributed 
and  inside  the  theater  copies  of  the  "Socialist  Itiilhrtin"  and 
other  pamphlets.  The  theater  was  full.  The  speakers  were 
Armstrong,  J<ihns,  Russell,  and  Blumenburg, 

The  meeting  was  stated  to  be  under  the  auspices  of  the  Trades 
and  Labor  Council.  The  witness  Batsford  says  that  about  75 
per  cent  of  those  present  were  foreigners. 

Russell  made  a  speech  in  which  he  praised  the  Russian  Soviet 
government  and  said  that  the  allied  governuiputs  were  deliberate- 
ly fabricating  and  concocting  false  reports  as  propaganda  to  put 
lEussia  in  Uie  wrong  with  the  ixorld ;  that  flie  Soviet  governmenf 
[25]  was  a  better  government  than  our  government.  ITe  jire- 
dicted  that  it  was  coming  to  Canada,  and  said  that  the  Icgiala- 
liire  did  not  do  anything  for  the  working  people,  that  they  had  to 
organize  and  do  things  for  themselves. 

Johns  said  that  the  revolution  woidd  not  need  to  be  a  bloody 
re^'clution.  It  could  bo  made  bloodless  by  the  education  of  the 
people,  who  should  read  the  literature  which  wap  Ixung  pul>- 
liahrd.     He  said  that  he  himself  was  not  afraid  to  fight. 

He  was  followed  by  Elunieiiburg,  who  said  it  was  a  mistake  to 
say  flierc  would  not  be  n  fight.  There  would  Im  a  fight.  Ho  wore 
a  red  tie  to  whieb  he  drew  attention,  saying  he  was  a  "Red"  and 
proud  of  it,  lie  talked  alxuit  a  Red  Revolution  and  having  to 
make  sacrifices  to  attain  the  end,  "    ■ 

All  of  the  speei-hes  were  greatly  applauded. 

Soi'ialist  Bulletin  No,  1  was  distributed  at  this  meeting.    It  is 
Ex.  \o.  4. 
10  B.  It.  C. 
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On  Sunday,  January  26,  1919,  riots  broke  out  in  Winnipeg, 
returned  soldiers  taking  part  in  conaiderable  numbers.  This 
was  due  to  these  Walker  Theater  and  Majestic  Theater  meetings 
and  to  the  fact  that  it  had  been  decided  at  the  Majestic  Theater 
meeting  to  commemorate  on  that  date  the  death  of  Kose  Luxem- 
burg and  Karl  Leibkneoht.  During  the  week  the  place  of  the 
meeting  had  been  fixed  as  the  Market  Square.  Returned  soldiers 
assembled  and  broke  up  the  meeting,  and  then  proceeded  in  a  mob 
to  the  headquarters  of  the  Socialist  Party,  which  they  raided, 
destroying  all  the  fnmitnre  and  literahire  found  in  the  prem- 
ises; a  large  red  flag  was  thrown  out  and  publicly  burned.  The 
mob  then  attacked  various  places  occupied  by  Austrians  and 
destroyed  the  German  Club. 

On  Monday,  January  27,  rioting  broke  out  again,  and  Bhi- 
raenburg's  store  was  ransacked  and  wrecked,  foreigners  were 
beaten  and  made  to  kiss  the  British  flag. 

The  Calgary  Convention. 

This  convention,  which  had  been  planned  at  the  Quebec  Con- 
vention, was  called  accordingly  and  met  at  Calgary  on  March  13, 
14,  and  15,  1919. 

Itusscll  was  provincial  secretary  for  Manitoba  of  the  Socialist 
Party  of  Canada.  lie  was  also  a  delegate  from  the  Winnipeg 
[26]  Trades  and  Labor  Council  to  the  Calgary  Convention,  and 
attended  aa  such, 

Joseph  Kniglif,  of  Edmonton,  attended  this  convention.  A 
few  weeks  prcvionsly  he  made  a  speech  at  a  miners'  convention 
which  was  also  hold  at  Calgary,  in  which  lie  referred  to  the 
efforts  bcinj;  made  to  spread  the  propaganda  of  the  Socialist  and 
LaI)or  movcnicntii,  which  could  not  be  separated.  ITe  referred 
to  Lenin  and  his  works,  and  stated  that  "in  the  interpretation  of 
'{Kiliticiil  action'  men  have  come  to  the  position,  in  tlie  end,  of 
direct  pulitical  action,  which  I  may  say  is  not  in  the  method  of 
the  1ml h>t  box." 

The  accused  IJussell,  Armstrong,  Johns,  and  Pritcliard  were 
all  in  attendance  at  the  Calgary  Convention. 

A  repurt  of  a  committee  on  resolutions  was  presented  and  the 


,dbyCoogIe 


THE  KING  V.  EL'SaELL.  885 

following  resolution  was  adopted  unaniiuouslv  On  motion  of 
Delegate  Karauagli,  aecondeil  by  Delegate  Pritchard : — 

"WhereB3  great  and  far-reacbing  changes  have  taken  place 
during  the  last  year  in  the  realms  of  industry ; 

"And  whereas  we  have  discovei'cd  through  painful  experi- 
ences the  utter  futility  of  separate  action  on  the  part  of  the  work- 
ers organized  merely  along  craft  lines,  such  action  tending  to 
strengthen  the  relative  position' of  the  master  class; 

"Tlierefore  be  it  resolved  that  this  Western  Labor  Conference 
place  itself  on  record  as  favoring  the  immediate  reorganization 
of  the  workers  along  industrial  lines,  so  that  by  virtue  of  their 
industrial  strength  the  workers  may  be  the  better  prepared  to 
enforce  any  demand  they  consider  essential  to  their  maintonance 
and  well-being. 

"And  bo  it  further  resolved,  that  in  view  of  the  foregoing  we 
place  ourselves  also  on  record  as  being  opposed  to  the  innocuity 
of  labor  leaders  lobbying  Parliament  for  palliatives  which  do  not 
palliate." 

Kavanagh  made  a.spcech  in  which  he  said  that  political  action 
could  not  be  defined;  it  meant  "any  action  used  to  control  polit- 
ical power  in  order  to  use  it  for  the  benefit  of  class.  That  is 
political  action,  and  it  matters  not  what  form  it  takes.  We  have 
OOTne  to  understand  that  this  parliamentary  system  is  generally 
all  choked  with  bureauoratic  officials  tliat  it  is  impossible  even 
with  a  majority  in  the  House  to  get  what  you  desire  put  into 
operation."  He  said  that  labor  representatives  in  the  Cabinet 
were  "tools  to  deceive  the  worker." 

The  convention  then  proceeded  to  deal  with  the  report  of  the 
policy  committee  upon  the  organization  and  constitution  of  the 
One  Big  Union. 

One  Big  Union. 

[27]  The  principle  of  the  One  Big  Union  was  adopted  at  the 
Calgary  Convention.  A  ballot  was  directed  to  be  taken  on  th** 
tiuestion  of  a  strike  for  a  six-hour  day,  of  se\-ering  connection 
with  existing  labor  orpanizatioiis.  ami  of  forming  One  Big 
Union.  This  ballot  was  taken  by  tlie  '"T-ocals"  about  the  end  of 
March. 

The  constitution  of  the  One  Big  Union  was  adopted  at  a  meet- 
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iug  held  at  Calgary  about  June  4.     This  was  after  the  oom- 
nienconieait  of  the  Winnipt^  strike. 

Tliat  strike  had  beeu  precipitated  by  a  strike  of  the  metal 
workera,  in  sympathy  with  which  other  local  orgiinizatioDB  were 
called  out  by  the  Winnipeg  Trades  and  Labor  Council. 

,  The  General   Strike  in  Winnipeg, 

A  ballot  for  a  general  atrike  was  taken  within  the  week  preced- 
ing May  15,  1919. 

At  11  'oVlo<'k  on  ilay  15  the  atrike  became  effective. 

Itusscll  was  business  agent  of  the  Macltinists'  Union  and  of 
the  Metal  Trades  Council.  He  was  on  the  central  strike  eom- 
inittce,  which  at  first  consisted  of  five  persons  known  as  the  "Big 
Kivo''  and  was  composed  of  Russell,  Winning,  Veiteh,  McBride, 
and  Kobinson. 

A  uieiL'ting  of  the  general  strike  conmiittee  was  held  on  May 
14,  at  the  Labor  Tempi©  in  Winnipeg.  Russell,  Armstrong, 
IvcMs,  QnecM,  Heaps,  wore  all  present.  They  are  all  named  in 
the  indictment. 

The  general  strike  committee  consisted  of  about  300  persons. 

The  police  were  instructed  not  to  strike  at  that  time,  althoii^ 
they  had  voted  to  do  so  and  had  given  a  strike  notico  to  the  police 
commissioners,  as  it  was  anticipated  that  if  they  did  so  martial 
law  would  be  proclaimed,  which  was  not  desired  by  the  coiia- 
inittee.  ^ 

Waterworks  employees  were  instructed  to  remain  on  the  job 
bnt  to  reduce  the  water  pressure  to  30  pounds,  so  that  water 
would  not  rise  higher  than  the  first  floors.  After  a  lapse  of  time 
and  as  soon  as  the  city  council  ordered  the  pressure  back  to  nor- 
mal, they  were  called  out, 

Every  organization  affiliated  with  the  Trades  and  Labor  Conn- 
';il  was  orderetl  out,  and  every  effort  was  made  to  force  unorgan- 
ized workers  to  stop  work  as  well. 

Huring  the  first  week  or  so  of  the  strike,  the  Executive  work 
was  done  by  the  "Big  Five" 

1 28]  When  the  strike  became  effective  it  is  said  there  were 
24.000  persons  who  left  their  employment,  which  included  all 
the  organized  workers  except  the  Typi^aphical  Union. 
Iff  B.  H.  C. 
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Among  tliose  who  came  out  were  ihe  employees  of  the  rail- 
ways, street  railways,  telephone  system,  postoffice,  express  com- 
panies, milk  and  tread  companies,  tlie  fire  department,  city 
health  nnd  scavenging  departnieuts,  and  hotels  and  restaurants. 

Aa  the  police  had  representatives  on  the  strike  committee  the 
force  was  dismissed  as  a  whole  by  the  Wiiinipi^  Police  Com- 
mission after  refusal  to  sever  connecTion  with  the  Trades  and 
Labor  C'ouncil. 

Pickets  were  placed  on  the  postoffices  and  throughout  the  city. 

Publication  of  newspapers  was  ovontually  stopped  by  a  strike 
of  the  pressmen  operating  the  heavy  presses. 

Ivens  aud  Queen,  with  others,  were  appointed  to  print  and  cir- 
culate a  "Strike  Bulletin,"  which  was  done.  Armstrong  was  one. 
of  the  "censor"  committee.  Sixteen  to  eighteen  thousand  copies 
were  issued  daily,  copies  being  sent  to  all  parts  of  Canada. 

A  committee  of  strikers  was  formed  to  supply  food  to  returned 
soldiers  and  strikers.  This  proved  impracticable,  ,*nd  milk  and 
bread  drivers  were  ordered  back  to  their  jobs. 

Permission  was  given  to  flour  mills  for  the  grinding  of  a 
limited  amount  of  wheat;  tlie  limit  having  been  exceeded,  the 
mill  workers  were  called  out  again. 

Permits  were  issued  by  the  strike  committee  for  the  carrying 
on  of  coi'lain  kinds  of  business,  for  the-eeuding  of  censored  tele- 
grams, for  the  purchase  of  gasolene,  etc. 

iloving  picture  theaters  wore  issued  permit  cards  on  condi- 
tion that  tliey  posted  a  permit  card  "I'ermitted  by  authority  of 
the  strike  committee"  outside  the  theater  and  showed  on  the 
screen : '  ''The  operators  in  this  theater  are  working  in  harmony 
with  the  strike  committee." 

A  permit  was  granted  for  th^  furnishing  of  certain  supplies 
to  tho  hospitals.  Delivery  wagons  were  not  permitted  to  operate 
without  a  similar  permit  card  prominently  displayed. 

Efforts  were  made  to  promote  sympathetic  strikes  in  other 
cities  and  were  successful  in  the  cities  of  P^^dmonton,  Calgary, 
Pcgina,  Brandon,  and  many  points  in  western  Canada  as  far  as 
Vancouver. 

On  June  4,  drivers  of  milk  and  bread  wagons  were  again 
calletl  out. 

19  B.  R.  C. 
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[29]  Several  of  tlie  aecused,  fnmi  time  to  time,  luldn-sst^ 
open-air  meetings  in  supiiort  of  tlie  strike. 

The  citizens  who  were  opposed  to  the  sympathetic  strike  took 
steps  to  patrol  the  streets,  to  guard  the  firo  alarm  boxes,  to  inan 
the  fire  halls,  to  supply  workers  in  the  waterworks  deiJartmeut, 
to  form  volunteer  military  organizations,  and  to  distribute  food. 

About  ilay  23,  a  meeting  took  place  at  the  City  Hall  between 
representatives  of  the  strikers  and  the  mayor  and  representatives 
of  the  city  council.  Russell,  Queen,  and  Jvens  were  present. 
Kussell  and  Queen  spoke.  When  tho  mayor  stated  that  he  repre- 
sented constituted  authority  in  the  city,  Qneen  rose  and  said  he 
did  not  want  to  hear  anything  about  constituted  authority,  they 
were  running  the  city  and  would  continue  to  run  the  city,  and 
would  show  the  eitizcns  who  were  running  the  city.  He  then 
told  the  mayor  to  sit  down. 

In  June  demonstrations  and  proeessions  were  frequent  in  the 
streets.     A  great  deal  of  intimidation  was  evident. 

The  mayor  describes  a  mob  of  about  4.000  aliens  and  ,'iOO  re- 
turned soldiers  which  assembled  in  the  street*  on  June  10.  The 
special  police  of  the  city  were  driven  from  the  streets.  Tiiere 
was  serious  rioting  at  this  time. 

On  June  21  abont  1,400  special  civil  police  were  available  nud 
the  mayor  issued  a  proclamation  urging  the  citizens  to  keep  otf 
the  streets.  Prior  to  this  there  had  bwn  a  direct  prohibition  of 
street  parades.  An  attempt  wa;?  made  to  mn  a  few  street  cars  on 
this  date.  The  strike  sympathizers  demanded  the  right  to  parade 
and  that  the  running  of  street  cars  be  discontinued.  ].arge 
crowds  assembled  in  the  streets.  The  special  polico  were  unable 
to  cope  with  tlicm.  The  mayor  then  called  on  the  Royal  Xorrh- 
wost  Mounted  Police  for  assistance;  on  arrival  they  were  at- 
tacked by  the  crowd  and  shots  were  fired  from  the  roofs  of  houses. 
The  Riot  Act  was  road  by  the  mayor.  The  military  were  then 
called  out.  The  mounted  police  fired  volleys.  One  person  was 
killed  and  a  consideraldc  number  were  wounded,  one  of  whom 
subsequently  died. 

The  strike  lasted  for  six  weeks.  During  the  whole  of  that  time 
there  existed  a  widespread  system  of  terrorism.  It  was  due  to 
the  energetic  action  of  the  general  body  of  the  citizens  that  the 
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Decessaries  of  Hfe  were  procured  and  distributed  aud  property 
protected. 

[30]  On  June  17  the  accused  were  arrcatcd  and  siibaequeutly 
.  admitted  to  bail. 

On  June  26  tbe  strike  collapaed  and  was  called  off  by  th» 
sU'ike  committee. 

Literature. 

,  It  was  announced  at  the  ]\[aje8tic  Theater  meeting  that  litera* 
ture  was  being  generally  diascminated  through  the  country  so 
that  when  the  time  came  the  people  would  know  bow  to  conduct 
themsolves, 

lu  the  autumn  o£  1918,  the  Trades  and  Labor  Council  being 
dissatiatied  with  tlie  editorial  management  of  its  ofticial  news- 
paper "The  Voice,"  took  control  of  the  paper,  changed  its  name 
to  "The  Western  Labor  News"  and  appointed  Ivens,  one  of  the 
aceuaed  named  in  the  indictmcut,  as  editor,  and  Queen,  also 
accused,  as  business  manager.  I{.u3sell  was  on  tbe  press  com- 
mittee of  the  paper.  It  made  repeated  and  violent  attacks  on 
capitalism  and  the  "exploiting  class."  Ou  April  25,  1919,  an 
article  appeared  all  of  which  is  in  the  same  vein  and  of  which  tbe 
following  is  a  sample: — 

"There  is  no  hope  for  tbe  worker  in  the  arena  of  politics.  Tlio 
ruling  class  has  corraled  all  the  political  machinery  that  there  is 
for  democratic  government.  As  they  have  treated  the  worker  in 
the  past  they  will  treat  him  in  tbe  future.  The  worker  is  the 
boast  who  has  to  be  kept  under  and  if  be  cannot  be  kept  under  hy 
specious  reasoning  or  by  doles  and  soup  kitchens,  he  will  be 
handJeil  by  bayonets  aud  machine  guns.  Only  by  tbe  One  Big 
L'liion  can  labor  ever  realize  its  solidarity  and  bring  pressure  to 
bear  upon  tlie  exploiting  class  that  will  result  in  justice  aud  a 
square  deal  for  the  workers." 

In  tbe  issue  appears  a  plan  of  "tbe  Russian  Soviet  System," 
which  the  workers  were  urged  to  cut  out  and  keep. 

The  witness,  Zanetb,  was  employed  by  the  Socialist  Pnrty  of 
Canada  to  distribute  among  western  miners  the  Revolutionary 
Ape,  Tbe  Red  Flag,  Tbe  Soviet,  The  Soviet  at  Work,  Bolshevist 
and  Soviet,  Political  Parties  in  Russia  by  Nicholas  Lenin,  Com- 
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mimist  Manifesto  of  Canada,  O.B.U.  Bnllctins,  and  otber  sim- 
ilar literature. 

Witness  states  he  was  told  to  give  these  publications  away  if 
necessary  to  get  rid  of  them.  Some  of  them  had  been  prohibited 
by  order-in-couneil. 

Knight,  Priteliard,  Armstrong,  O'SulUvan,  Johns,  Kussell, 
fliid  others  were  members  of  the  Socialist  Party  of  Canada  and 
wore  responsible  for  thia  propaganda. 

^  [31]  The  Socialist  Bulletin  was  printed  and  widely"  dis- 
tributed in  Winnipeg.  The  Red  Flag  was  published  at  Van- 
couver, the  Soviet  at  Edmonton.  They  all  contained  articles  of 
the  same  type. 

Rnssell  does  not  hesitate  to  associate  himself  with  the  follow- 
ing: extract  from  The  Manifesto  of  the  Socialistic  Party  of 
Canada : — 

"Tlie  politics  of  the  working  class  are  comprised  within  the 
confines  of  the  class  struggle.  And  conversely,  the  class  struggle 
is  necessarily  waged  on  the  political  field. 

"By  this  statement  we  do  not  imply  that  the  political  action  of 
the  working  claaa  must  be  limited  within  the  bounds  of  constitu- 
tional convention  or  of  parliamentary  procedure,  nor  that  tho 
means  employed  in  waging  the  class  stru^lo  must  everywhere 
be  the  same.  Political  action  we  define  as  any  action  taken  by 
the  slave  class  against  the  master  class  to  obtain  control  of  tho 
powers  of  state,  or  by  the  master  class  to  retain  control,  nsing 
those  powers  to  secure  tlicm  in  the  means  of  life.  For  one  coun- 
try it  may  be  tho  ballot,  in  another  the  mass  strike,  in  a  third  in- 
aurrecfion. 

"These  matters  will  he  dctci-mined  and  dictated  by  the  extgon- 
cics  i>t'  time  and  place." 

llcalso  i^tateil  that  the  ronimuniat  ifanifesto,  Ex.  37,  was 
i-crtainly  part  of  the  propaganda  which  it  was  his  duty  to  spread. 
It  eontrtins  the  following: — 

"The  Communists  disdain  to  conceal  their  views  and  aims. 
They  openly  declare  that  their  ends  can  be  attaine<l  only  by  the 
forcible  overthrow  of  all  existing  social  conditions.  Let  the  rul- 
ing classes  tremble  at  a  Cooununistio  reyolutlon.    The  prolctari- 
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ana  have  nothing  to  lose  but  their  chains.  Thoy  have  a  world  to 
win." 

From  the  Socialist  Bulletin  circulated  in  Winnipeg  in  March, 
1919,  is  taken  the  following: — 

"But  if  jon  are  desirous  of  stopping  the  robbery,  there  is  only 
one  remedy,  that  is  the  overthrow  of  the  capitalistic  system  upon 
which  the  robbery  of  the  worker  is  baaed.  This  can  only  be  done 
by  the  working  class  organizing  themselves  on  the  plane  of  pow- 
er. They  have  done  it  in  Russia,  placing  the  working  class  in 
the  position  of  the  ruling  class.  That  is  what  the  Socialist  Party 
of  Canada  stands  for.  Get  busy  and  line  up  with  this  working 
class  organization  whose  sole  object  is  the  overthrow  of  the  present 
system  of  robbery,  by  placing  the  workers  in  control  of  wealth 
wliieh  they  alone  create,  thus  enabling  them  to  individually  en- 
joy what  thoy  socially  produce." 

The  O.B.U.  bulletin  of  May  1,  1919,  Ex.  83,  published  in 
Winnipeg  by  the  Manitoba  committee,  of  which  the  accused 
Tiussell  was  secretary,  contains  a  nmnl)er  of  articles  intended  to 
stir  up  feelings  of  antagonism  and  hatred  between  classes  in 
the  community,  and  the  same  may  be  said  of  most  of  the  litera- 
ture read  at  the  trial  of  this  case. 

Dealing  with  the  question  of  strikes,  it  says: — 

"If  we  go  on  strike  we  must  strike  quickly,  sudden  and  cer- 
tainly, Dou't  give  the  l>oss  time  to  think  or  prepare  plans.  He 
might  get  the  better' of  us,  [32]  and  that  would  be  bad  for  us 
and  immoral.  Strike  when  he  has  a  big  order  which  he  must 
fulfil.  It  will  hurt  him  more  and  us  less,  and  that  is  moral.  Tie 
up  the  industries  in  town,  all  the  indnatries  in  all  the  towns,  in 
(he  whole  country,  or  in  the  whole  world  if  necessary.  The  strike 
will  end  qiricker  and  we  will  starve  less-and  that's  good  for  us 
Hud  therefore  moral. 

",  .  .  Don't  strike  for  more  than  you  have  a  right  to  de- 
mand. You  have  a  right  to  demand  all  you  have  power  to  en- 
force." 

It  also  contains  the  following: — 

"What  would  happen  if  lalwr  withheld  its  power  to  produce? 
Capitalists,  priests,  politicians,  press  hirelings,  thugs,  sluggers, 
hangmen,  policemen,  and  all  creeping  and  crawling  things  that 
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Click  tbe  blood  of  the  common  workiiiginan,  would- die  of  atan-a- 
tion.  Like  Samson  in  tbo  temple,  I.alwr's  arnia  may  rend  tbc 
pillars  whicb  support  society  and  bring  the  social  edifice  down  to 
( I rjjt  ruction  abont  its  own  cars." 

Ex,  l7l,  a  pamphlet  by  Lenin  in  the  form  of  question  and 
answer,  states  tliat  "all  monardis  must  be  dethroned"  and  "all 
lands  taken." 

The  Socialist  Bulletin  Ko.  1  of  January,  1919,  advertised  the 
Walker  Theater  meeting,  and  rofeca  to  Russell  as  the  agent  for 
the  distribution  of  that  publication. 

The  Socialist  Bnllctin  Xo.  6  published  in  May  and  dealing 
with  the  HiiSiiian  Revolution,  says;  "We  desire  to  see  foreign 
inonarcbies  destroyed,"  and,  "One  King  is  as  dangerous  as 
iifty."  This  number  of  the  Bulletin  was  distributed  on  the  morn- 
ing of  the  strike. 

In  addition  to  being  a  delegate  to  the  Quebec  Convention,  the 
Calgary  Convention  and  one  of  the  "Big  Tire"  of  the  Winnipeg 
strike,  Russell  was  provincial  secretary  of  the  Socialist  Party  of 
Canada,  aud  distributed  the  Socialist  Bulletin.  He  was  district 
Hocretary-trea surer  of  the  Railway  Machinists'  Union  and  pub- 
lisher of  the  Machinists'  Bulletin.  He  was  secretary  of  the 
iTanitoba  Executive  Committee  of  tbe  O.B.U. 

He  states  his  position  in  connection  with  llio  dissemination  of 
the  literature  quoted  in  the  following  ftords :  "Jly  function  in 
the  Socialist  society  ever  since  I  have  taken  an  interest  in  these 
things  has  been  propaganda.  I  was  doiug  the  same  with  the 
labor  orgauizatioua,  the  labor  councils,  that  is  what  I  was  sent 
there  for." 

Such  being  a  portioji  of  the  story  of  the  widespread  and  con- 
nected aetivitie.'i  of  these  accused  persons,  objections  to  the  ad- 
mission of  evidence  can  be  more  confidently  considered  and  de- 
termined by  a  ('ourt  of  Appeal  which  views  the  whole  case  with 
ita  ram ifictti ions,  than  by  a  trial  judge  who  gives  his  rulings 
from  time  to  time  as  the  case  proceeds. 

[33]  Counsel  for  the  accused  took  the  ground  that  evidence  of 
speeclies  made  by  or  in  the  presence  of  the  accused  Russell  at 
trade-union  meetings,  and  evidence  of  acts  done  by  strikers  who 
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wore  mcmbors  of  trade-unions,  was  inadmissible,  being  protected 
by  the  provisions  of  §  590  of  tlie  Code,  With  this  I  am  unable  to 
agree,  and  concur  in  the  loasoiis  given  by  Perdue,  C.J.M.,  and 
my  brother  Cameron,  which  I  hpve  had  the  privilege  of  peruaing. 
The  acts  wliich  the  necuscd  intended  to  be  done  and  conspired  to 
Imve  done  wore  seditious,  and  punishable  by  statute,  and  were 
not  within  the  immtmity  conferred  by  the  section. 

When  this  section  is  read  in  conjunction  with  §  573  of  the 
Code,  the  difficulty  of  specifying  any  trade  conspiracy  which  is 
.  not  unlawfnl  will  bo  apparent. 

The  speeches  quoted  are  evidence  of  a  seditious  intent  on  the 
part  of  the  speakers,  and  when  read  together  are  evidence  of 
agi-oomciit  to  aid  and  abet  the  commission  of  seditious  acts  whicli 
is  the  gist  of  conspiracy. 

In  my  opinion  they  were  properly  admitted  in  evidence. 

Counsel  for  the  accused  objected  to  the  admission  of  docu- 
ments of  three  classes :  (1)  Documents  found  in  the  possession  of 
the  accused.  (2)  Docninents  found  in  the  possession  of  jwrsons 
not  named  in  the  indictment,  (S)  Documents  passing  between 
parties  other  than  those  named  in  the  indictment. 

These  documents  were  of  two  mixed  olasi'es, — one  of  which 
dealt  with  labor  problems,  the  other  with  advanced  radical  ideas 
of  the  typo  referred  to  at  the  trial_  as  "left"  or  "red  flag"  social- 
ism of  a  rcvolutionarv  character. 

As  for  the  documents  found  in  the  possession  of  Russell,  there 
can  bo  no  doubt  they  were  properly  admitted,  as  they  were  in 
existence  at  the  time  he  was  taken  into  custody.  They  go  to 
prove  either  conspiracy  or  intention.  Home  Tooke  Case  (1794) 
2.5  ITow.  St,  Tr.  1;  llardy's  Case  (1794)  24  How,  St.  Tr.  199. 
Possession  of  letters  implies  knowledge  of  their  contents. 
WrifjM  V.  Doe  (18.t7)  7  Ad.  &  El.  313,  369,  396,  112  Eng.  Re- 
]>rint,  4SS,  2  Nev.  &  P.  303,  7  L.  J.  Esch.  K  S,  340;  Taylor  on 
Evidence,  %  595;  Reg.  v.  O'DomvM  (1S4S)  7  St,.Tr.  (N.S.) 
037,  652,  762. 

The  So<'ialist  Party  of  Canada  and  the  Trades  and  Labor 
Conncil  of  Winnipeg  were  working  togetlior  for  a  common  object. 
They  held  a  joint  meeting  in  the  Walker  Theater  on  December 
22,  1919,  at  which  the  speochcs  above  quoted  were  made,  and  at 
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[34J  which  literature  common  to  both  organizatioaa  waS  dis- 
tribHtCfl.  Tliey  opeulj  advocated  a  common  purpose.  Itusseil 
was  a  principal  official  of  both  orgauizationa  aud  ouc  of  the  speak- 
[:i^  Ht  the  meeting.  He  states  that  bis  constant  iiini  and  anploy- 
ment  was  to  spread  the  propaganda  of  both  organizations.  Johns 
and  Armstrong,  named  in  the  indictment,  were  members  of  both 
urgaiiizations  and  associated  with  the  spread  of  their  propaganda. 
Pritohai-d  was  a  member  of  the  Socialist  Part^^  of  Canada,  and, 
along  with  Johns,  Knight,  Alidglcy,  aud  Kajlor,  was  on  the  cen- 
tral committee  appointed  at  the  Calgary  Conference. 

The  Crown  having  established  by  strong  and  vohiminoiis  evi- 
dence that  there  was  a  conspiracy  on  foot  with  intent  to  carry 
into  effect  the  numerous  and  serious  overt  acta  set  forth  in  the  in- 
dictment, I  am  of  opinion  that  the  Socialistic  and  Labo^  publi- 
cations admitted  as  evidence  o£  intent  were  properly  admitted 
when  shown,  as  they  were,  to  be  the  authorized  productions  of 
the  associations  of  which  these  men  were  prominent  officials.  It 
did  not  matter  in  whose  possession  they  were  found.  Russell  was 
familiar  witli  them  all  aud  admitted  it. 

In  any  event  the  admission  of  copies  of  The  Communist  Mani- 
festo found  in  the  possession  of  Rose  Henderson  of  Montreal, 
of  Phillippi  of  Montreal,  and  of  Stevenson  of  Vancouver,  worked 
no  harm  to  the  accused  Russell,  for  he  frankly  aasociatcd  himself 
with  the  doctrines  which  it  contained.  Rose  Henderson  was  in 
correspondence  with  RusscH  and  sent  him  a  diagram  of  the  Soviet 
government,  whicli  was  published  in  the  AVostern  Labor  News. 
Stevenson  was  the  secretary  of  the  Dominion  Executive  of  the 
Socialist  Party  of  Canada.  Russell  on  Crimes,  140,  191;  Reg. 
V.  Pamell  (1881)  14  Cox,  C.  C.  508,  at  515;  Beg.  v.  Murphy 
(1837),  8  Car.  &  P.  297 ;  AVriglit  on  Conspiracy,  213,  21C;  Reg. 
V.  Kelly  (1916)  27  Can.  (Vim.  Cas.  140,  27  Manitoba  L.  R. 
105,  affirmed  in  (1910)  54  Can.  S.  C.  220,  27  Can.  Crim.  Cas. 
282,  34  D.  L.  R.  311;  lieg.  v.  Connolly  (1894)  25  Out.  Rep. 
l<Sl;Rex  t.  Hutchinson  (1904)  11  B.  C.  24,  32;  ffcr  v.  Hardy 
(1794)  24  How.  St.  Tr.  199,  210. 

With  regard  to  the  last  point, — letters  passing  between  parties 
not  named  in  the  indictment  such  as  those  between  Beatty  and 
Stevenson,  Casaidj  and  Stevenson,  Simpson  and  Bennett,  Roo- 
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erts  and  Stevenson,  Donaldson  and  Bennett, — tliese  were  letters 
referring  to  tlic  propaganda  which  Russell  was  circulating  and 
artking  [35]  for  more  of  it.  The  jnry  was  warned  by  the  trial 
judf>e  in  resjioct  to  theni  as  -follows :  — 

"If  the  jury  is  coiiviuc«l  that  any  onc^  of  those  persons  vraa 
not  a  co-conspirator,  then  his  acts  and  atatenients  shuuhl  not  bo 
e(;n8idercd  by  the  jury  as  evidence  agninst  Kusscli,  of  seditions 
intention  or  of  conspiracy,  and  should  be  disregarded  entirely. 
As  to  such  letters  as  those  of  Bcatty  ami  as  to  the  statements  made 
by  others  whom  I  have  not  named — there  arc  so  many  I  will  just 
put  it  that  way — as  to  their  acts  and  statements,  I  would  advise 
yon  to  disregard  them,  except  as  to  the  class  of  propaganda  which 
is  theicby  indicated,  the  extent  of  such,  and  the  intent  thereby 
disclosed,  and  those  respoiLiible  for  Bueh  propaganda  in  so  far  as 
you  may  find  them  connected  with  the  accused  Kussell." 

These  letters  making  as  they  do  frciiueut  refcTcuec  to  "revolt" 
and  the  "revolution,"  to  the  "Jled  Flag,"  "The  Soviet"  and  "The 
Bolshevist,"  are  clearly  connected  with  the  propaganda  which 
Russell  was  distributing,  and  were,  in  my  opinion,  properly  ad- 
mitted to  show  the  get)gruphieal  extent  to  which  that  propaganda 
had  reached,  and  to  show  that  these  parties  were  working  with 
Russell  to  carry  out  the  same  purposes.  They  had  a  direct  bear- 
ing on  the  charges  against  the  accused,  their  admission  subject 
to  the  warning  of  the  trial  judge  was  proper. 

In  conclusion,  I  am  of  opinion  that  no  evidence  was  admitte<l 
which  had  a  prejudicial  effect  on  the  fair  trial  of  the  accused  and 
upon  the  whole  of  the  reseiTod  ease  tliat  the  answers  to  all  ques- 
tions should  be  in  favor  of  the  Crown.  I  concur  in  the  reasons 
for  judgment  of  Perdue,  C.J.M.,  and  my  brother  Cameron, 
which  I  have  had  the  privilege  of  i>emsing. 

Judgment  accordingly. 

Note. — Strike  as  seditious  conspiracy. 

The  reported  case  (TiiK  Kiso  v.  Russell,  ante,  S.'fC)  is  of  interest 
as  a  chronicle  of  what  is  ap])arently  the  first  instance  on  this  side  of 
the  Atlantic  of  a  general  strike  being  undertaken  with  a  political  end 
in  view.  Wliat  its  avowed  objpct  was  docs  not  appear  from  the  re- 
port, which  leaves  it  in  doubt  as  to  whether  it  was  a  concerted 
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Bttempt  on  the  part  of  the  combined  trade-unioDA  to  obtaio  higher 
wages,  or  whether  it  vaa  of  a  sympathetic  charoctei. 

It  is  eatabliehed  law  that  a  strike  becoraea  an  unlawful  conspiracy 
where  either  the  meana  used  or  the  end  aimed  at  JB  unlawful.  See 
Farrer  v.  Close  [1869]  L.  E.  4  Q.  B.  608,  38  L.  J.  Mag.  Cas.  N.-S. 
132,  30  L.  T.  S.  S.  802, 17  Week.  Rep.  1129;  Toledo.  A.  A.  &  JV.  3f. 
It.  Co.  v.  Pennsylvania  Co.  (1893)  19  L.R.A.  395,  5  Inters.  Com. 
Rep.  545,  54  Fed.  746;  Carter  v.  Fwtney  (1909)  170  Fed.  463; 
State  V.  Stock-ford  (1904)  77  Conn.  327,  107  Am.  St.  Rep.  38,  58 
Atl.  769 ;  Reynolds  v.  DavU  (1908)  198  Mass.  294,  17  L.K.A.(N.S.) 
162,  84  N.  E.  457;  Longshore  Printing  (Jo.  v.  Howell  (1894)  26  Or. 
537,  28  L.R.A.  464,  46  Am.  St.  Hep.  640,  38  Tac.  547. 

In  order  to  be  lawful,  a  strike  must  have  aa  its  immediate  object 
the  ndvanccment  of  the  interests  of  the  workmen  concerned.  "To 
make  a  strike  a  legal  strike,  it  is  necessary  that  the  strikers  should 
have  acted  in  gootl  faith  in  striking  for  a  purpose  which  the  court 
holds  to  have  been  a  legal  purpose  for  a  strike,  but  it  is  not  necessary 
that  they  should  liave  been  in  the  right  in  instituting  a  strike  for 
such  pur|iosc.  On  the  other  hand,  a  strike  is  not  a  strike  for  a  legal 
purpose  because  the  strikers  struck  in  good  faith  for  a  purpose  they 
tliought  was  a  sufficient  justification  for  a  strike."  DeMinico  v, 
Crai-g  (1911)  207  Mass.  593,^2  L.R.A.{N.S.)  1048,  94  N.  E.  317. 

The  following  have  been  held  to  be  legitimate  subjects  of  indus- 
trial disputes: — 

—the  advancement  or  maintenance  of  wages.  Pierce  V.  Stable- 
men's Union  (1909)  156  Cnl.  70,  103  Pac.  324;  Jeflon-Dekle  Lum- 
ler  Co.  y.  Mather  (1907)  53  Fla.  969,  43  So.  590;  Kemp  \.  Division 
No.  2J,1  (1012)  235  III.  213,  99  N.  E.  389,  Ann.  CaS.  19J3D,  347 
{per  Cooke,  J.)  8.  C.  in  court  below  (1910)  153  ID.  App.  344;  L. 
D.  WUlcutt  &  Soiis  Co.  V.  DfiscoU  (1908)  200  Mass.  110,  23  L.E.A. 
(Xrs-.)  1236.  95  \.  E.  897;  ilf.  Steliirrl  £  Sons  Co.  v.  Tagen  (1907) 
207  Mass.  394,  32  L.R.A.{N.R.)  1013,  93  >r.  K.  584;  Carter  v. 
Osier  (]908)  134  Mo.  App.  146.  113  S.  W.  995:  Neto  York  Central 
Iron  Worls  v.  Hrennan  (1907)  105  S.  Y.  Supp.  865 ;  Albro  J.  New- 
ton Co.  V.  EriH-son  (1911)  70  Misc.  291, 126  N.  Y.  Supp.  949,  aff'd 
without  opinion  in  144  App.  Div.  939. 129  K  Y.  Supp.  1111 ;  Grassi 
Conlrm-ling  Co.  v.  Bennett  (1916)  174  App.  Div.  244,  160  N.  Y. 
Supp.  279;  P.  Heardon  v.  Caton  (1919)  189  App.  Div.  501,  178  N. 
Y.  Supp.  713 ;  Vook  v.  Dolan  (1897)  19  Pa.  Co.  Ct.  401 ;  Hopkins  v. 
Oxleg  Starf  Co.  (1897)  28  C.  C.  A.  99.  49  U.  S.  App.  709,  83  Fed. 
919;  American  Steel  Foundries  v.  Tri-City  Central  Trades  Council 
(V.  S.  Adv.  Ops.  1981-22,  p.  103),  —  TJ.  S.  — ,  66  L.  ed.  — ,  — 
A.L.R.  — ,  42  Sup.  Ct.  Rep.  72 ; — so  long  as  tlie  wage  sought  is  a 
reasonable  one,  see  Sayre  v,  Louisville  Union  Benev.  Asso.  (1863)  1 
Duv.  (Ky.)  146,  85  Am.  Dfec.  613; 
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— shorter  periods  of  labor,  Pierce  V.  Stablemen's  Union,  supra; 
Kemp  V.  Divmon  No.  3il  (1912)  255  111.  213,  99  X.  B.  389,  Aim. 
Caa.  1913D,  347  (per  Cooke,  J.) ;  M.^Steinert  &  Sons  Co.  v.  Tagen 
(1911)  207  MasB.  394,  32  L.H.A.(S.S.)  1013,  93  N.  E.  584;  Carter 
V.  Osier  (1908)  134  Mo.  App.  146,  112  S.  W.  995;  Albro  J.  Newlon 
Co.  V.  ErU-L-son  (1911)  10  Misc.  291,  1S6  N.  Y.  Hupp.  049,  affd 
without  opinion- in  (1911)  144  App.  Div.  939,  129  N.  Y.  Siipp. 
1111; 

— the  betterment  of  working  conflitioim,  Pierre  v.  f<  table  men' a 
Union,  siipra;  Kemp  v.  JMrision  No.  31,1  (1910)  153  111.  App.  344, 
reversed  on  other  grounds  in  (1912)  255  IlL  213,  99  X.  E.  389,  Ann. 
I'aa.  1913D,  347;  Skeehan  v.  Levy  (1922)  —  Tex.  — ,  238  H.  W. 
900;  HopHns  v.  O^hy  fr'/are  Co.  (1897)  28  C.  C.  A.  99,  49  (J.  S. 
App.  709,  83  Fed.  912; 

— the  payment  of  wages  during  working  hours,  L.  D.  Wiilcutt  £ 
Sons  Co.  y.  DriscoU  (1908)  200  Mass.  110,  23  L.H.A.(N.S.)  123tf, 
85  N.  E.  897; 

— an  increase  in  the  amount  of  work  required,  Searle  Mfg.  Co.  v. 
Teny  (1905)  56  Misc.  265,  106  N.  Y.  Supp.  438; 

— file  recognition  in  a  shop  of  a  pjstom  of  piecework  which  allows 
workers  to  employ  helpers,  tlie  effect  of  which  is,  in  times  of  .slack 
work,  to  deprive  those  not  employing  helpers  of  contiuuous  work, 
Minasian  v.  Osborne  (1911)  210  Mass.  250,  37  L.1{.A.(N.S.)  179, 
96  N.  E.  1036,  Ann.  Cas.  1912C,  1299;  but  see  IT.  /'.  Davis  Mack. 
Co.  V.  Robinson  (1903)  41  JUec.  329,  84  N.  Y.  Supp.  837,  infra; 

— the  giving  to,  or  obtaining  for,  the  employees,  of  work  which 
otherwise  would  be  done  by  others.  National  Fireproofintj  Co.  v. 
Mason  BuUders"  Asso.  (1909)  26  L.R.A.(N.S.)  148,  94  C.  C.  A. 
535, 169.Fed.  259 ;  Picleit  v.  Walsh  (1906)  192  Mass.  583,  6  L.R.A. 
(X.S.)  1067, 116  Am.  St.  Sep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
liurnham  v.  Dotvd  (1914)  217  Mass.  351,  51  L.R.A.(N.S.)  778, 
104  X.  E.  841 ;  New  England  Cement  Gun  Co.  v.  McGivern  (1914) 
218  Mass.  198,  L.R.A.1916C,  986,  105  N.  E.  885  (obiter);  i 

— the  limitation  of  the  number  of  apprentices,  Longshore  Print- 
ing Co.  V.  Iloii-ell  (1894)  26  Or.  527,  28  L.R.A.  464,  46  Am.  St. 
Rep.  640,  .38  Pac.  547 ; 

— the  violation  of  an  employer  of  his  agreement  with  the  union  re- 
lating to  terms  and  conditions  of  employment,  Greenfield  v.  Central 
Labor  Council  (1920)  —  Or.  — ,  192  Pac.  783,  modified,  on  other 
grounds  on  rehearing  in  (1922)  —  Or.  — ,  807  Pac.  168. 

A  strike  has  been  held  justifiable  where  oi'casioned  by  the  employ- 
er's intentional  failure,  without  apparent  excuse  and  without  notice, 
to  keep  an  engagement  with  representatives  of  his  employees  for  fur- 
ther consultation  touching  their  contractual  relations  with  one  an- 
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other,  in  Walton  Ltinch  Co.  v.  Kearney  (inao)  SUfi  Masa.  310,  138 
N.  B.  430. 

The  inembere  of  a  lahor  union  may,  so  lonn  as  they  at't  in  good 
faith,  lawfully  give  their  employer  the  olteniative  of  disppiising  H-ith 
their  services  or  with  tho  services  of  others  (see  Clemmitt  v.  U'(i(- 
fon  (ISn.-))  14  Iml.  App.  38,  42  K.  E.  .167 ;  Carter  v.  Oxler  (l»n8) 
J34  Mo.  App.  146,  112  S.  W.  995;  Mayer  v.  Journeymen  Slonet-iit- 
iers'  Asxo.  (1890)  47  X.  J.  Eq.  5in,  30  Atl.  493;  lieforin  Ohib  v. 
LaJmrers'  Union  ProtecHve  Soc.  (IROJI)  80  Misc.  347,  fiO  \.  Y. 
Supp.  388;  Waisbji  v.  Atiley  (1861)  3  El.  &  El.  516.  131  Eng.  Ite- 
print,  536,  7  Jiir.N.  S.  465,  30  L.  J.  Mag.  Cas.  N.  S.  131,  3  L.  T. 
?f.  S.  66fi,  9  Week.  Kep.  271;  Oiblan  v.  Xalional  Amahjamated  La- 
borers' Union.  [1903]  3  K.  B.  (Eug.)  600,  1  B,  R.  C.  528,  73  L.  J. 
K.  B.  N.  S.  907,  89  h.  T.  N.  S.  386,  19  Times  L.  R.  708),  provided 
that  such  others  are  jiersona  whom  the  employer  is  not  IkiuikI  to  re- 
tain for  a  definite  period  (see  Rend  v.  VneiuUii  Soc.  [19021  2  K.  B. 
(Eng.)  733,  1  B.  K.  0.  503,  71  L.  J.  K.  B.  X.'S.  994,  51  Week.  Hep. 
115,  87  L.  T.  N.  S.  493, 19  Times  L.  H.  20,  66  J.  P.  823) ;  altliongh. 
where  the  primary  jmrpose  is  to  injure  an  obnoxious  coemployei',  it 
does  not  constitute  an  exercise  of  the  right  to  choose  one's  assouiatef, 
nnd  so  is  not  justifiable;  it  has  acconlinfrly  been  held  that  one's 
habits  or  conduct  or  character  may  c^m^titiite  a  justification  for  a 
combination  of  hie  fellow  workmen  to  refuse  to  work  with  him 
(see  Bernj  v.  Donovan  (190.1)  188  Mass.  353,  5  L.E.A.(\.S.)  899, 
108  Am.  St.  Hep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738;  Ilrywootl  \: 
7'illson  (1883)  75  Me.  325,  46  Am.  Itcp.  373,  arguendo),  but  that 
mere  per-sonal  dislike,  not  founded  on  a  definite  cause,  is  not  (see 
De  Minico  v.  Craif)' {l^iU)  207  Mass.'593,  42  L.H.A.(N.S.)  1048,. 
94  N.  E.  317;  Peoi>le.  e-v  rel  Gill  v.  ."-'mtth  (1887)  5  N.  Y.  Trim. 
Hep.  509,  10  S.  Y.  S.  B.  730.  which  is  afhrmed  in  (1888)  6  N.  Y. 
Crini.  Rep.  393,  15  N.  Y.  S.  H.  17,  which  is  affirmed  witliout  opin- 
ioji  in  (1888)  110  N.  Y,  6.33,  17  N.  E.  871). 

Tiie  great  weight  of  authority  is  to  tlie  effect  that  a  strike  for  the 
purpose  of  coercing  the  enipkiyer  to  dispense  with  the  services  of 
eoemployees,  for  tlie  purpose  of  forcing  them  to  join  the  union,  ia 
not  justifiable.  See  Plant  v.  Woods  (1900)  176  Muss.  492,  51  L.U.A. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011 ;  Ilamon  v.  Innis  {1912) 
211  Mass.  301,  97  N.  E.  756;  Swaine  v.  lilackmore  (1S9S)  7.>  Mo. 
App.  74;Cor(erv.  Os/er  (1908)  134  Mo.  App.  146,  112  S.  W.  995; 
ItmMy  V.  UnUed  A»^o.  (1910)  79  X.  ,7.  L.  467,  75  Atl.  743,  aff'd 
without  opinion  in  (1911)  8J  N.  .T.  L.  574,  79  Atl.  1119;  ^V/ii/arcj 
V.  Jnlertiational  Ladies'  Qarment  Workers'  Union  (1910)  68  Misc. 
r,2S.  124  N.  Y.  Supp.  968;  Oraxfi  Conlrncling  Co.  v.  Bennett 
(1916)  174  App.  Div.  244, 160  N".  Y.  Supp.  379 ;  Srdman  v,  MitcheVi 
(1903)  207  Pa.  79,  63  L.H.A.  534,  99  Am.  St.  Rep.  783,  66  Atl.  327 
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Contra:  Wunch  v.  Shfinkland  {1901}  59  App.  Div.  482,  69  N.  T. 
Supp.  349,  appeal  diemisaett  for  want  of  juriadietion  in  (1902)  170 
N.  Y.  573,  62  N.  E.  1102.  And  see  also  Kemp  v.  Division  No.  241 
(1912)  255  III.  213,  99  N.  B.  .^89,  Ann.  Cas.  1913D,  347,  in  which 
the  division  of  opinion  is  suth  &b  to  render  the  position  of  the  court 
iin  the  question  doubttul. 

The  courts  have  differed  as  to  whether  the  "closed  shop"  is  a 
legitimate  subject  of  industrial  dispute.  That  it  is  not  is  held  in 
."^late  t  Olidden  (1887)  55  Conn.  46,  33  Am.  St.  Rep.  33,  8  Atl. 
890;  O'Brien  v.  People  (1905)  216  III.  354,  108  Am.  St.  Rep.  219, 
75  N.  E.  108,  3  Ann.  Cas.  966;  Folsom  v.  Lewis  (1911)  208  Mass. 
336,  35  L.E.A.(y.S.)  787,/94  N.  E.  316;  W.  A.  !^now  Iron  Works 
V.  Chadwick  (1917)  227  Mass.  382,  L.R.A.1917F,  755,  116  N.  E. 
801;  White  Mountain  Freezer  Co.  v.  Murphy  (1917)  78  N.  H.  398, 
101  Atl.  357;  11'.  P.  Davis  Mach.  Co.  v.  Rohinson  (1903)  41  Misc. 
329,  84  N.  Y.  SJiipp.  837;  Schtoarcz  V.  Jntemafional  Ladies'  Gar- 
ment Workers'  Union  (1910)  68  Misc.  528,  124  X.  Y.  Supp.  968; 
Grand  Shoe  Co.  t.  Children's  Shoe  Worker^  Union  (1920)  187  N'. 
Y.  Supp.  886;  Pre'  Calelan  v.  Iiilernalional  Federation  of  Workers 
(1921)  114  Misc.  662,  188  N.  Y.  Supp.  29;  Lehigh  Structural  Steel 
Co.  v.  Atlantic  Smelting  &  Ref.  Works  (1920)  92  X.  J.  Eq.  131,  111 
Atl.  876;  Webb  v.  Cooks'  Wallers'  &  Waitressen'  Union  (1918)  — 
Tex.  Civ.  App.  — ,  205  S.  \V.  465;  Cooks,'  Waiters'  &  Waitresses' 
Local  Union  v.  Papageorge  (lil'31)'  —  Tes.  Civ.  App.  — ,  330 
S.  W.  1086; — at  least,  where  the  object  is  not  to  secure  a  direct 
benefit  for  the  employees,  but  to  enable  the  union  to  obtain 
a  monopoly  of  the  labor  market.  Contra:  Stale  v.  Slockford 
(1904)  77  Conn.  227,  107  Am.  St.  Rep.  28,  58  Atl.  769;  Mayer  v. 
JoumeT/men  Stonecutter^  Asso.  (1890)  47  N.  J.  Bq.  519,  80  Atl. 
492;  Jersey  City  Printing  Co.  v.  Cassidtj  (1902)  63  N.  J.  Bq.  759, 
53  Atl.  230;  Albro  J.  Newton  Co.^.  Erickson  (1911)  70  Misc.  291, 
126  N.  Y.  Supp.  949,  affirmed  in  (1911)  144  App.  Div.  939,  129  N. 
Y.  Supp.  1111: 

An»l  the  following  have  been  held  not  to  be  legitimate  subjects  of 
industrial  dispute: — 

—recognition  of  the  union,  see  Re  Biggins  (1886)  27  Fed.  443 ; 
Tun.staU  V.  Steams  Coal  Co.  (1911)  41  L.R.A.(N.S.)  453,  113  C. 
C.  A.  132,  192  Fed.  808;  Wabash  R.  Co.  v.  Uannahan  (1903)  181 
Fed.  563;  Reynolds  v.  Daris  (1908)  198  Mass.  294,  17  L.R.A. 
(N.S.)  162,  84  N.  E.  457;  Neitkemper  v.  Central  Labor  Council 
(1920)  99  Or.  1,  192  Pac.  765;  but  see,  contra,  Michels  v.  UUhnan 
,  (1920)  112  Misc.  395,  183  N.  Y.  Supp.  195; 

— the  matntenanco  in  Hie  employers  biisincsa  of  a  "shop  represen- 
tative," to  see  that  tmion  niles  are  enforced  and  thfit  no  one  is  dig- 
chargcd  ex(c|rt  for  reasonable  cause,  of  which  the  union  ie  to  be  the 
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eole  judge,  Pre'  CaleJan  v.  Jntfraalional  Federation  of  Worlcers 
(1021)  111  Misc.  fi62,  188  X.  Y.  Supp.  29;  * 

— the  use  of  inadiiuery  wlitclt  will  diminish  the  amount  of  hand 
labor  required,  lIoplUi  "v.  Oxiey  ^laie  Co.  (1897)  28  C.  C.  A.  99, 
49  U.  S.  App.  709,  83  Fed.  918; 

— the  refusal  of  the  employer  to  become  a  meiubcr  of  an  employ- 
ers' association  favored  by  the  union,  Cooiis  v.  Ckrystie  (1S98)  24 
Misc.  296,  53  X.  Y.  Supp.  6(i8 ;  rarker  Paint  £  Wall  Paper  Co.  v. 
Local  Unioit  (1921)  87  W.  A'a.  631,  16  AJj.B.  222,  105  S.  E.  911 
(but  compare  ISheekan.  v.  Levy  (1022)  —  Tex.  — ,  2a8"S.  W. 
900,  where  the  object  of  the  union  was  to  obtain  for  its  members 
in  the  service  of  the  employer  the  bencfijs  enjoyed  under  a  working 
agreement  which  it  had  with  the  association.  The  court  said,  however, 
that  if  the  union  could  have  gotten  exactly  the  same  contract  with  the 
employer  that  the  associatiou  offered  tliem,  they  would  not  hare  had 
tlie  right  to  cease  working  for  him  just  because  he  would  not  join  the 
association) ; 

— the  payment  by  the  enijiloyer  of  a  fine  inipoeed  upon  him  by  the 
union,  Parle  \.  Fay  (1908)  128  Mo.  App.  C90,  107  S.  W.  408; 

— the  refusal  of  the  employer  to  comply  witli  a  rule  of  the  union 
as  to  the  minimum  number  of  employees,  Haverhill  Strand  Theatre 
V.  Oillen  (1918)  229  Mass.  41^,  L.R.A.1918C,  81:3,  11«  X.  B.  671, 
Ann.  Cas.  1918D,  630.  Contra;  Hcott-l^taford  Opera  Home  Co.  v. 
Minneapolis  Musiciaiia'  Asso.' {1^12}  118  Minn.  410,  l-t6  N.  W. 
1092; 

—the  refusal  of  the  employer  to  employ  foremen  to  be  selected 
by  the  union.  Gmssi  Contracting  Co.  v.  Bennett  (1916)  174  App. 
iJiv.  244,  160  N.  Y.  Supp.  279; 

—the  employer's  desire  to  work  as  an  operative  in  his  own  business 
Rornback  v.  Motion  Picture  Mach.  Operators'  Union  (1918)  140 
Minn.  481,  3  A.L.R.  1290,  168  N.  W.  766, 169  X.  W.  529 ;  Campbell 
V.  Motion  Pictvre  Maeh.  Operators'  Vtiion  (1922)  —  Minn.  — ,  — 
A.L.R.  — ,  180  N".  W.  781;  Hughes  v.  Kansas  City  Motion  Picture 
Marh.  Operators  (1920)  282  Mo.  .304,  221  S.  W.  95;  fartpr  Poini  * 
Willi  Paper  Co.  v.  Local  Union  (1921)  87  W.  Va.  631,  16  A.L.R. 
222,  105  S.  E.  911; 

— the  refusal  of  the  employer  to  reinstate  a  discharged  employee, 
Mechmic^s  Foundry  &  Mach.  Co.  t.  Lynch  (1920)  236  Mass.  504, 18 
A.L.R.  1057,  128  N.  E.  877;  Com.  v.  Currea  (1869)  3  Pittsb.  143; 
He  lliggins  (1886)  27  Fed.  443;  Contra:  Walter  A.  Wood  Mowing 
&  Heaping  Mach.  Co.  v.  Tooltey  (1921)  114  Misc.  185,  186  X.  Y. 
Supp.  9.1 ;  Xalional  Protective  Asso.  v.  Cumming  (1902)  170  X.  Y. 
315,  58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63  N.  E.  369  (obiler) ; 
Pierce  v.  Stablemen's  Union  (1909)  156  Cal.  70.  103  Pac.  324 
(obiter). 
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— the  refusal  of  tlie  employer  to  elimjuate  from  his  agreement 
with  his  employees  the  stipulation  that  during  tlieir  employment  fchey 
will  not  join  any  union,  Floerskeimer  v.  SchlctingeT  {iy21)  115 
Misc.  il,  187  N.  Y.  Supp.  891;  McMirhael  v.  Atlanta  Envelope  Co. 
(1921)  151  Ga.  776,  —  A.L.R.  — ,  108  S.  E.  236; 

— the  refusal  of  the  employer  to  abandon  the  practice  of  making 
individual  contracts  running  for  one  year,  with  each  employee. 
United  Shoe  Machinenj  Corp.  v.  Fitzgerald  (1921)  237  Mass.  537, 
—  A.L.R.  — ,  130  X.  E.  86; 

— tlie  continuance  by  the  employer  of  a  department  of  his  business 
which  he  wished  to  discontinue,  Welitisky  v.  Ilillman  (1920)  185 
X.  Y.  Supp.  257; 

— the  distribution,  in  slack  seasons,  of  all  available  work  among  all 
workers,  Htnito  Sovira  Co.  v.  Tampolsh/  (1921)  187  N.  Y.  Supp. 
8M;Jaecl-el  v.  Kaufman  (1930)  187  N.  Y.  Supp.  889. 

The  negotiation  "of  a  contract  conferring  on  membprs  of  the  union 
the  right  of  preferential  employment  with  a  minimum  wage  scale, 
amf  stipulating  that  permanent  employees  shall  not  be  temporarily 
laid  off,  even  if  there  should  not  be  enough  work  to  keep  them  em- 
ployed, and  that  disputes  not  covered  by  the  agreement  must  be  sub- 
mitted to  arbitration,  is  not  a  legitimate  objec-t  of  industrial  dispute. 
Fohom  Engraving  Co.  v.  McNeil  (1920)  335  Mass.  269,  120  N.  E. 
479. 

A  sympathetic  strike,  in  which  the  striking  employees  have  no  de- 
mands or  grievances  of  their  own,  but  strike  for  the  purpose  of  in- 
directly aiding  others,  having  no  direct  relation  to  the  advancement' 
of  the  interest  of  the  strikers,  is,  according  to  the  great  weight  of 
authority,  an  unjustifiable  invasion  of  the  rights  of  the  employer. 
See  The  Old  Dominion  iiileamship  Co.  v.  McKenna  (1887)  30  Fed. 
48 ;  Iri'ing  v.  Joint  Dist.  Council,  V.  B.  C.  J.  (1910)  180  Fed.  896 ; 
Pickett  V.  Wahh  (1906)  192  Mass.  572,  6  L.R.A.(N.S.)  1067,  116 
Am.  St.  Eep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638;  Lyons  v.  WUkins 
[189C]  1  Ch.  811,  65  L.  J.  Ch.  N.  S.  601,  74  L.  T.  N.  S.  358,  45 
Week.  Ttep.  19,  60  J.  P.  325. 

But  in  Kritg  Furniture  Co.  v.  Berlin  i/nion' (1003)  5  Out.  L. 
lii'p.  46.'(  (a  decision  by  n  court  of  first  instance)  it  was  held  that 
workmen  satisfied  with  their  business  relationship  with  their  em- 
ployer an<i  in  no  way  directly  concerned  in  the  differences  between 
their  employer  and  other  workmen  may  strike  out  of  sympatJiy  so 
loua;  as  they  break  no  contract.  Tlie  defendants  were,  however,  lield 
liable  on  the  ground  that  the  strike  had  been  prosecuted  by  unlawful 
meafs, 

Ard  in  Lehigh  Structural  Steel  Co.  v.  Atlantic  Smelting  £  Ref. 
Worl^^  (1920)  92  N.  J.  Eq.  131,  111  Atl.  376,  it  was  said:  "The 
10  B.  R.  C.  fiS 
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men  were  not  under  contract,  and  individually  had  the  right  to  quit 
work  as  it  pleased  them,  and  as  members  of  the  federation  it  was 
their  privilege  to  use  the  strike  in  sympathy  with  the  endeavors  of 
their  New  York- brethren,  and  to  advance  the  common  cage  of  orgau- 
'ized  labor,  provided  the  motive — ^that  is,  the  object  sought  to  be  at- 
tained— was  not  an  unlawful  one."  The  object  of  the  strike,  how- 
ever, was  held  by  the  court  to  be  unlawful.  E.  H.  0. 
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BRITISH     COLUMBIA    ELECTRIC    RAILWAY    COM- 
PANY, LIMITED,  AppellarUs, 
and 
LOACII,  Respondeni. 

(Ifliej   A.  C.  7X9. 
Alio  BpporU'd  in  85  L.  J.  P.  C.  N.  S.  23,  113  L.  T.  N.  S.  B48. 

ON  APPKAL  FROM  THE  COVRT  OF  APPEAL  OF  BRITISH  COLUMBIA. 

StiVft  miluraya  —  Xeglioence  —  Drfeftice  hraltet  —  Pfoxhiiatc  cau«e  of 
inivry  to  one  guUty  of  contributory  ncflltnenre. 

^  The   principle   thut   contributory   negligence   will   not   prevent   a  tb- 

covery  if  the  defcniiant,  by  the  exercise  of  pare,  could  have  prevented 
the  injury,  ia  applicable  where  a  street  railway,  althougih  it  conimita 
no  negligctit  act  after  one  jj'ii'ty  "f  contributory  nejtligenpe  Rets  on  the 
track,  was  negligent  in  allowing  the  operation  of  a  car  having  defective 
brakea,  because  of  wliich  the  injury  could  not  he  avoided. 

(,Tuly  26,  iai6.) 

Present;       Vi^'oniit    Haldane,    Lord    Parker    of    Waddington,    and    Lord 


Appeal  frtuii  a  jiid^mieut  of  the  Court  of  Appeal  of  Britinh 
Columbia  (January  6,  iyi4)  rcvcraing  the  judgment  of  the  judge 
at  tilt!  trial  with  a  jury. 

The  respondent,  as  admiiiiatrntor  of  the  estate  of  Boujuinin 
Sands,  (leeeiiiieil,  brought  an  action  ajrain^it  the  appellants  under 
the  Families  Compensation  Act  (R.  S.  B.  C.  li>ll,  chap.  82)  to 
recover  damages  in  respect  of  Ibe  death  of  the  tleeeased,  wliich  he 
alleged  to  have  been  eaitse<l  by  the  negligence  of  thenppellantB. 
10  n.  K.  o. 
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The  above-uiontiuned  act  is  in  aiibstantially  the  same  terma  as  tlio 
Fatal  Accidents  Act  1846  (9  &  10  Vict.  chap.  93  [Imp.]).  The 
appellants  denied  the  alleged  negligence,  and  pleaded,  hiier  alia, 
that  the  death  of  Sands  waa  caused  by  his  contributory  negli- 
gence. 

The  accident  which  gave  rise  to  the  action  occurred  while  the 
deceased  was  being  driven  by  another  man  in  a  wagon  called  a 
"rig,"  Tlie  highway  along  which  the  wagon  was  proceeding 
crossed  the  appellants'  track  an  the  level  at  a  point  near  a  station 
[720]  Rnd  an  orchard.  While  the  wagon  was  being  driven  across 
the  track  it  was  run  into  by  an  electric  car  belonging  to  the  appel- 
lants, with  the  result  that  the  deceased  was  killed. 

The  following  were  the  questions  left  to  the  jury  by  Xturpliy, 
J.,  at  the  trial  and  the  answers  thereto : — 

1.  Was  the  defendant  company  guilty  of  negligence  which  was 
the  proximate  cause  of  the  accident  ? — A.  Yes. 

2.  If  so,  in  what  did  soch  negligence  consist? — A.  Excoasivo 
speed  under  the  circumstances;  namely,  a  single  track  was  in  use 
for  both-way  paasengors,  and  it  was  proved  that  passengers  were 
waiting  whose  destination  was  unknown  to  the  motorman  or  con- 
diictor.  Therefore,  the  speed  should  have  been  Blackened  and  the 
car  brought  under  complete  control  approaching  the  station. 
Insufficient  space  between  the  orchard  and  station  for  observing 
approach  of  cars  from  the  north. 

3.  Was  the  deceased,  as  distinguished  from  the  driver  of  the 
rig,  guilty  of  negligence  which  contributed  to  the  accidents — 
A.  Yes. 

4.  If  so,  in  what  did  such  negligence  consist? — A.  By  not 
taking  extraordinary  precautions  to  see  the  road  was  clear. 

5  and  C.  If  both  the  company  and  the  deceased  were  guilty  of 
negligence,  could  the  company  then  have  done  anything  which 
would  have  prevented  the  accident  ?  If  so,  what?  Answer  fully, 
— A,  Yes,  tlie  motorman  could  have  stopped  the  car  if  the  brake 
had  been  in  effective  condition. 

[Questions  7  to  10  were  as  to  whether  the  driver  of  the  rig,  as 
distinguished  from  the  deceased,  had  been  negligent,  and  wheth- 
er the  appclhints  could  have  avoided  the  result  of  that  negligence. 
The  jury  answered  as  in  reply  to  questions  3  to  6,] 
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II.  (a)  Damans  for  widow? — A,  5,000  dolkrs.  (fc)  Dam- 
apt*  for  each  child?— A.  2,500  dollars. 

After  aignmeut  the  learned  judge  gave  judgnieut  for  the  ap- 
])i'liiuit8  on  the  ground  that,  the  jury  having  found  that  both  the 
defiiidants  and  the  deceased  had  been  negligent,  there  was  no  evi- 
denee  of  any  further  negligence  on  the  part  of  the  defendants. 

Upon  appeal  the  Conrt  of  Appeal  by  a  majority  (Irving,  Mar^ 
tin,  and  Galliher,  JJ.A.,  Jlacdouald,  C.J.A.  and  McPhillips, 
J. A.,  dissenting)  reversed  the  abo\e  decision  and  gave  judgment 
for  the  plaintill  for  the  amounts  found  by  tlie  jury. 

[721]  Dickens,  K.C.,  and  T.  T.  paine,  for  the  appellants. 
I'pou  the  facts  proved  at  the  trial  the  appellants  were  entitled  to 
judgment.  There  was  no  evidence  of  any  negligence  or  want  of 
care  upon  the  part  of  the  appellants  8uhse«]uont  to  the  negligence 
"of  the  deceased.  The  jury  found  that  there  was  contributory  neg- 
ligence on  the  part  of  the  deceased ;  that  negligence  was  the  proxi- 
mate cause  of  the  accident.  Even  if  the  appellants'  nogligeuco  is 
to  l>o  regarded  as  continuing,  that  of  the  deceiit>e<l  was  of  the  same 
(iharacter,  and,  having  regard  to  the  third  finding,  he  is  not  enti- 
tled to  recover.  [Canadian  P.  E.  Co.  v.  h'rechefte  [liHb]  A.  0. 
871,  84  L.  J.  P.  C.  N".  S-.  ICl,  31  Times  L.  It  529;  Reynolds  v. 
Thomas  Tilling  (1903)  19  Times  L.  K.  539,  and  Radleif  v.  Lon^ 
don  £  X.  ir.  E.  Co.  (1876)  L.  R.  1  App.  Cas.  754,  46  L.  J. 
Exeh.  N.  S.  573,  85  L.  T.  N.  S.  037,  25  Week.  Rep.  147,  were 
referred  to.] 

D.  G.  Macdonell,  for  the  respondent,  was  not  called  upon. 

The  jiulgment  of  their  Lordships  was  delivered  by 
Lord  Sumner:  This  is  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  of  British  Columbia  in  favor  of  the  adminis- 
trator of  the  estate  of  Eeujnniin  Sands,  who  was  run  down  at  a 
level  crossing  by  a  car  of  the  apjiellant  railway  company  and  was 
killed.  One  Ilall  took  Sands  with  him  in  a  eart,  and  they  drove 
together  on  to  the  level  crossing,  and  noithrr  heard  nor  saw  the 
approaching  car  till  they  were  close  to  the  rails  and  the  car  was 
nearly  ou  them.  There  was  i)lenty  of  1  ight  antl  there  was  no  other 
traffic  alwut.  The  verdict,  though  rather  curiously  expressed, 
clearly  finds  Sands  guilty  of  negligence  in  not  looking  out  to  see 
JO  B.  n.  c. 
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that  the  road  was  clear.  It  was  not  suggested  in  axgament  that 
he  was  DOt  under  a  duty  to  exercise  reasonable  care,  or  that  there 
was  not  evidence  for  the  jury  that  he  had  disregarded  it  Hall, 
who  escaped,  said  that  they  went  "right  on  to  tlie  track,"  when  he 
heard  Sands,  who  was  sitting  on  his  left,  say,  "Oh,"  and  looking 
up  saw  the  car  about  50  yards  off.  He  says  he  could  then  do 
nothing,  and  with  a  loaded  wagon  and  horses  going  2  to  8  miles 
An  hour  he  probahly  could  not.  It  does  not  seem  to  have  been 
suggested  that  Sands  coidd  have  done  any  good  by  trying  to  jump 
off  the  cart  and  clear  the  rails.  The  car  knocked  cart,  horses,  and 
men  over,  and  ran  some  distance  beyond  the  crossing  before  it 
[722]  could  he  stopped.  It  approached  tlie  crossing  at  from  3.'>  . 
to  4.>  miles  an  hour.  The  driver  saw  the  horses  as  they  came  into 
view  from  behind  a  shed  at  the  crossing  of  the  road  and  the  rail- 
way, when  they  would  be  10  or  12  feet  from  the  nearest  rail,  and 
he  at  once  applied  his  brake.  He  was  then  400  feet  from  the 
crossing.  If  the  brake  had  been  in  good  order  it  should  have 
,  stopped  the  car  in  300  feet.  Apart  from  the  fact  that  the  car  did 
not  stop  in  time,  bnt  overran  the  crossing,  there  was  evidence  for 
the  jury  that  the  brake  was  defective  and  inefficient,  and  that  the 
ear  had  come  out  in  the  morning  with  the  brake  in  that  condition. 
The  jury  found  that  the  car  was  approaching  at  an  excessive 
speed  and  should  have  been  bronght  imder  complete  control,  and 
although  they  gave  as  their  reason  for  saying  so  the  presence  of 
possible  passengers  at  the  station  by  the  crossing,  and  not  the  pos- 
sibility of  vehi<'les  being  on  the  road,  tliere  can  be  no  mistake  in 
the  matter,  and  (heir  finding  stands.  It  oannot  bo  restricted,  as  the 
trial  judge  and  the  appellants  sought  to  restrict  it,  to  a  finding 
that  tlio  speed  was  excessive  for  an  ill-braked  car,  bnt  not  for  a 
properly  braked  car,  or  to  a  finding  that  there  was  no  negligence 
except  the  "original"  negligence  of  sending  the  car  out  ill 
equipped  in  the  morning, 

nearly  if  the  deceased  had  not  got  on  to  the  line  be  would  have 
suffered  no  hjii-m,  in  spite  of  the  excessive  speed  and  the  defective 
brake,  and  if  he  had  kept  his  eyes  about  him  he  would  have  per- 
ceived the  approach  of  the  car  and  would  have  kept  out  of  mis- 
chief. If  the  matter  stopped  there,  his  administrator's  action 
must  have  faile*!,  for  he  would  certainly  have  been  guilty  of  con- 
10  B.  n.  c. 
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(ribiitory  llegligelK^e,  IIo  wmild  have  owed  Lis  (Uiilli  tu  liis  own 
fault,  and  whetlier  liia  Diligence  waa  the  sole  cause  nr  the  eaoBe 
jointly  with  the  railway  cODipany'a  negligence  would  not  have 
mattered. 

It  waa  for  the  jiuj  to  decide  which  portions  of  the  eiidencc 
were  true,  and,  under  proper  direction,  to  draw  their  own  infer- 
ences of  fact  from  anch  evidence  as  they  accepted.  Xo  complaint 
waa  made  against  the  summing  up,  and  there  Las  been  no  attempt 
to  argue  l>efore  their  Lordships  that  there  was  not  evidence  for  the 
jury  on  all  points.  If  the  jury  accepted  the  facts  above  stated, 
as  certainly  they  well  might  do,  there  waa  no  further  negligence 
on  the  part  of  Sands  after  be  looked  up  and  saw  the  car,  and  then 
there  [723]  waa  nothing  that  he  co\ild  do.  There  he  was,  in  a 
position  of  exti-cute  peril  and  by  his  own  fanlt,  but  after  that  he 
waa  gutlfy  of  no  fresh  fault.  The  driver  of  the  car,  however,  had 
seen  the  horaea  some  perceptible  time  earlier,  had  duly  applied 
his  brakes,  and  if  they  had  been  effective  he  could,  as  the  jury 
found,  have  pulletl  np  in  time.  Indeed,  he  would  have  had  100^ 
feet  to  upare.  If  the  car  waa  150  feet  off  when  Sands  looked  up 
and  aaid,  "Oh,"  then  each  had  the  other  in  view  for  50  feet  be- 
fore the  car  reached  the  point  at  which  it  should  have  atoppet!.  It 
waa  the  motoitnaii's  duty,  on  seing  the  peril  of  Sands,  to  make  a 
reasonable  use  of  hia  brakes  in  order  to  avoid  injuring  him,  al- 
though it  was  by  his  own  negligence  that  Sands  was  in  danger. 
Apparently  he  did  hia  best  as  thinga  then  were,  but  partly  the 
bad  brake  and  partly  the  excessive  speed,  for  both  of  which  the 
appellants  were  responsible,  prevented  him  from  stopping,  as  he 
could  otherwise  have  done.  On  those  facts,  which  the  jury  were 
entitled  to  accept  and  appear  to  have  accepted,  oidy  one  conclu- 
sion ia  possible.  What  actually  killetl  Rands  was  the  negligence 
of  the  railway  company,  and  not  hia  own,  though  it  w^as  a  close 
thing. 

Some  of  the  judges  in  the  courts  below  a|>pear  to  have  thought 
that  because  the  equipment  of  the  ear  with  a  defective  brake  was 
the  original  cause  of  the  collision,  and  could  not  have  been 
renKilied  after  Sands  got  on  the  line,  no  aecnnnt  tjjiould  he  taken 
cf  it  in  considering  the  motomian's  failure  to  avoid  the  colliaidn 
after  he  knew  that.Sands  waa  in  danger.    "You  cannot  charge  up 
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the  same  Degligonce  under  different  heads,"  said  Miirpliy,  J.,  at 
the  trial;  "you  cannot  charge  it  up  twice."  "On  the  ([nestiou  of 
ultimate  negligence,"  he  observed,  "that  negligence  imi.'it  arise  on 
the  conditions  as  existing  at  the  time  of  the  aci-idciit.  It  would, 
of  eourse,_he  absurd  to  say  the  company  had  iiny  opportunity  be- 
tween the  time  that  this  rig  appeared  upon  the  tnwk  aud  the  col- 
lision to  renieily  any  defect  in  the  brake.  If  fhcre  was  such  a 
defect  I  .think  it  was  original  negligence,  aud  not  what  may  jmjs- 
sibly  l>e  termed  'ultimate  negligence,'  " 

lu  the  Court'of  Appeal,  ilacdonald,  C.J.A,,  delivering  a  dis- 
sentient judgment  jn  favor  of  the  present  appt'llauta,  said: 
'"Where  one  party  negligently  approaches  a  point  of  danger,  and 
iho  other  party,  with  like  obligation  to  take  care,  iK'gligently  ap- 
proaches the  same  [724]  point  of  danger,  if  there  arises  a  situa- 
tion which  could  be  saved  by  one  and  not  by  the  otlier,  and  tlie 
former  then  negligently  fail  to  use  the  means  in  his  power  to  save 
it,  and  injury  is  caused  to  the  latter,  that  failure  is  designated  ul- 
timate negligence,  in  the  sense  of  being  the  proximate  cause  of  the 
injury.  In  this  case  it  is  sought  to  carry  forward,  as  it  were,  an 
anterior  u^Hgent  omission  of  the  defendants,  though  continuing, 
it  is  true,  up  to  the  time  of  the  occurrence,  and  to  assign  to  it  the 
whole  blame  for  the  occurrence,  although  by  no  elFort  of  tlie  de- 
fendants or  their  servants  coidd  the  situation  at  that  stage  have 
been  saved." 

So,  too,  ilcPhillips,  J.A.,  also  dissenting,  said :  "Upon  the 
evidence,  whether  it  was  because  of  defective  brakes  or  any  of  the 
acts  of  negligence  found  against  the  defendants,  none  of  them 
were  abta  of  negligence  arising  after  the  act  of  contributory  neg- 
ligence of  the  deceased,  and  cannot  be  held  to  be  acts  of  negligence 
which,  notwithstanding  the  later  negligence  of  the  deceased,  war- 
rant judgment  going  for  the  plaintiff,  .  .  .  The  motorman 
after  he  saw  the  vehicle  could  not  have  stopped  the  car  .  .  , 
therefore,  as  nothing  could  be  then  done  by  tlie  motorman  to 
remedy  the  ineffective  brake,  the  want  of  care  of  the  deceased  was 
the  direct'and  effective  contributory  cause  of  the  accident  result- 
ing in  his  death." 

These  considerations  were  again  urged  at  their  Lordships'  bar 
under  somewhat  different  forms.     It  was  said  (1)  that  the  n^li- 

10   B.  It.   O. 
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gcueo  relied  on  as  an  answer  to  contributory  neglif^noe  must  be  a 
new  negligence,  the  initial  no^ligeuco  whieli  founded  tlie  cause 
of  action  btting  spent  and  disposed  of  by  the  contributory  negli- 
gence. Further,  it  was  said  (2)  that  if  the  defendants'  negli- 
gence continued  Up  to  the  moment  of  the  eolliaion,  so  did  the  de- 
ceased's contributory  negligence,  and  that  this  series,  so  to  speak, 
of  replications  and  rebuttera  finally  merged  in  tlic  accident  with- 
out the  deceased  ever  having  been  freed  from  tlie  legal  conse- 
<]uenee  of  his  own  negligence  having  contributed  to  it. 

The  last  point  fails  because  it  does  not  correspond  with  the  fact. 
The  consequences  of  the  deceased's  contributory  negligence  con- 
tinued, it  is  true,  but,  after  he  had  lookeil,  there  was  no  more 
negligence,  for  there  was  nothing  to  be  done,  and,  as  it  is  put  in 
the  classic  judgment  in  Tuff  v.  WarDwn  (1858)  5  0.  li.  X.  S. 
573,  68.5,  141  Eng.  Reprint,  231,  27  L.  J.  C.  P.  N.  S..322,  5 
.Tur.  N.  S.  222,  6  Week.  Rep.  6i>3,  IS  Eng.  Rul.  Oas.  194,  his 
contributory  negligence  will  [725]  not  disentitle  him  to  recover 
"if  the  defendant  might  by  the  exercise  of  rare  on  his  pni"t  have 
avoided  the  conMecjiiences  of  the  neglect  or  carelessness  of  tho 
plaintiff." 

As  to  the  former  point,  there  seems  to  be  some  ambiguity  in  the 
statement.  It  may  be  convenient  to  use  a  phraseologv  which  has 
Iieen  current  for  some  time  in  the  Canadian  courts,  especially  in 
Ontario,  though  it  is  not  precise.  The  negligence  which  the 
plaintiff  proves  to  launch  his  case  is  called  "primary"  or  "origi- 
nal" negligence.  The  defendant  may  answer  that  by  proving 
against  tho  plaintiff  "contributory  negligence."  If  the  defend- 
ant fails  to  avoid  the  consequences  of  that  contributory  negU- 
f^nce,  and  so  brings  about  the  injury,  which  he  could  and  ought 
to  have  avoided,  this  is  called  "ultimate"  or  "resultant"  negli- 
gence. The  opinion  has  been  several  times  expressed,  in  various 
forms,  that  "original"  negligence  and  "ultimate"  negligence  are 
mutually  exclusive,  and  that  condilct  which  has  once  been  relied 
on  to  prove  the  first  cannot  in  any  shape  constitute  proof  of  the 
pccond. 

Here  lies  the  ambiguity.  If  the  "primary"  negligent  act  is  done  . 
and  over,  if  it  is  separated  from  the  injury  by  the  intervention 
«f  the  plaintiiTs  own  negligence,  then  no  doubt  it  is  not  the  "nlti- 
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mate"  ucgligciice  in  tlie  sense  of  directly  causing  the  injurv.  If, 
liowe^'er,  the  same  comliiet  which  coiistitntcHl  tLe  primary  iiegli- 
gemK  is  repeated  or  coutinueO,  and  is  the  i-casoa  why  the  (iefeiul- 
ant  does  not  avoid  tho  consequences  of  the  plaiiititF's  negligence 
at  and  after  the  time  when  the  duty  to  do  so  ariscri,  why  shoidd  it 
not  l»c  also  the  "ultimate"  negligence  which  makes  tlie  defendant 
liable? 

This  matter  was  much  discussed  in  Brenner  v.  TorotUo  B.  Co. 
(1907)  13  Ont.  L.  Rep.  423,  when  Anglin,  .T.,  delivered  a  very 
vahiable  judgment  in  the  Divisional  Court.  The  decision  of  the 
Divisional  Court  was  reversed  on  appeal  in  (1907)  15  Ont.  L. 
Rep.  105;  (1908)  40  Can.  S.  C.  540,  but  on  other  grounds,  and  in 
their  comments  on  the  decision  of  the  Divisional  Coni-t,  DntT,  J,, 
in  the  Siipronie  Court,  and  also  ChancffUor  I?oyd  in  Bifie  v, 
Toronto  R.  Co.  (1910)  22  Out.  L.  Rep.  44fi,  450,  and  Hnnter, 
Ch.  -T.,  in  Snmo  v.  Crate's  Nest  Pass  Coal  Co.  (1907)  13  B.  C. 
I4.>,  155,  seera  to  have  missed  the  point  to  which  Anglin,  J.,  had 
specially  addressed  himself. 

[726]  The  facts  of  that  case  were  closely  similar  to  those  in  the 
present  appeal,  and  it  was  much  relied  on  in  argument  in  the 
court  below.  Anglin,  J.,  following  the  decision  in  Scott  v.  Duh- 
Uu  &  \P.  B.  Co.  (1801)  11  Ir.  C.  L.  Rep.  377,  394,  observed  as 
follows  (13  Ont.  L.  Rep.  437,  439,  440)  :  "Again,  the  duty  of  the 
defendants  to  the  plaintiff,  breach  of  wliieh  would  constituto 
'ultimate'  negligence,  only  arose  when  her  danger  was  or  should 
have  been  apparent.  Prior  to  that  moment  there  was  an  abstract 
obligation  incumbent  upon  them  to  have  their  car  equipi)ed  with 
efficient  emergency  appliances  ready  and  in  condition  to  meet  the 
requircmcntfi  of  such  an  occasion,  TTad  an  occa-fion  for  the  use 
of  emergency  applianee-s  not  arisen,  failure  to  fulfil  that  obliga- 
tion would  have  given  rise  to  no  cause  of  action.  I'pon  the  emer- 
gency arising,  that  abstract  obligation  became  a  concrete  duty 
owing  to  the  plaintiff  to  avoid  the  consequences  of  her  .ncjrligence 
by  the  exeivise  of  ordinary  care.  .  .  ,  Up  to  that  moment  there  ' 
was  no  such  breach  of  duty  to  the  plaintiff.  In  tliat  sense  the  fail- 
ure of  the  defendants  to  avoid  the  mischief,  though  the  result  of 
an  antecedent  want  of  care,  was  negligence  which  occurred,  in  the 
sense  of  becoming  operative,  immediately  after  the  duty,  in  the 
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breac^  of  which  it  consisted,  arose.  It  effectively  iDtonoiicd  be- 
tween the  negligence  of  the  plaintiff  and  the  happening  of  tlic 
casualty.  But  there  is  a  class  of  cases  where  a  situation  of  im- 
minent peril  has  been  oroated,  either  hy  the  joint  negligence  of 
both  plaintiff  and  defendant,  or,  it  may  bo,  by  that  of  the  plain- 
tiff alone,  in  which,  after  the  danger  is  or  should  be  apparent, 
there  ia  a  period  of  time,  of  some  perceptible  duration,  during 
which  both  or  either  may  endeavor  to  avert  the  impending  catas- 
trophe. ...  If,  notwithstanding  the  difficulties  of  the  situa- 
tion, efforts  to  avoid  injury  duly  made  would  have  been  siiecess- 
ful,  bat  for  some  self-created  incapacity  which  rendered  such 
efforts  ineflicacioua,  the  negligence  that  produced  such  a  state  of 
disability  is  not  merely  part  of  the  inducing  causes — a  remote 
cause  or  a  cause  merely  dne  qua  non — it  is,  in  very  truth,  the 
efficient,  the  proximate,  the  decisive  cause  of  the  incapacity,  and 
therefore  of  the  mischief.  1  .  .  Xcgligencc  of  a  defendant  in- 
capacitating him  from  taking  due  care  to  avoid  the  consequences 
of  the  plaintiff's  negligence  may,  in  some  eases,  though  anterior  in 
point  of  time  to  the  plaintiff's  negligence,  [727]  constitute  Hdti- 
mate'  negligence,  rendering  the  defendant  liable  notwithstanding 
a  finding  of  contributory  negligence  of  the  plaintiff.     ,     ,    ." 

Their  Lordships  are  of  opinion  that,  on  the  facta  of  the  pres- 
ent ease,  the  above  olwervations  apply  and  are  correct.  Were  if 
otherwise  the  defendant  company  would  be  in  a  better  position, 
when  they  had  supplied  a  bad  brake  but  a  good  motomian,  than 
when  the  motorman  was  careles.s  but  the  brake  efficient.  If  the 
superintendent  engineer  sent  out  the  ear  in  the  morning  with  a  de- 
fective brake,  which,  on  seeing  Sands,  the  motorman  strove  to  ajv 
ply,  they  would  not  I>e  liable,  but  if  the  motorman  failed  to  apply 
the  brake,  which,  if  applied,  wnnid  have  averted  the  accident,  they 
would  be  liable. 

The  whole  law  of  negligence  in  accident  cases  is  now  very  well 
settled,  and,  lieyond  the  difficulty  of  explaining  it  to  a  jury  i-i 
terms  of  the  decided  eases,  its  application  is  plain  enough,  ^[any 
persons  arc  apt  to  think  that,  in  a  case  of  contrihiitory  negligence 
like  the  present,  tho  injured  man  deserved  to  be  hurt;  but  the 
qnestion  is  not  one  of  desert  or  the  lack  of  it.  but  of  the  cause  le- 
gally responsible  for  the  injury.     However,  when  once  the  steps 
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are  followed  tlie  jiirj'  can  see  what  they  have  to  do,  for  tlie  good 
Bense  of  the  rules  is  ap]>arent.  The  inquiry  is  a  judicial  inquiry. 
It  does  not  always  follow  the  historical  method  and  begin  at  the 
beginning.  Very  often  it  is  more  convenient  to  begin  at  the  end, 
that  19,  at  the  accident,  find  work  back  along  the  line  of  events 
which  led  up  to  it.  The  object  of  the  inquiry  is  to  fix  upon  some 
wrongdoer  the  responsibility  for  the  wrongful  act  .yhich  has 
caused  the  damage.  It  is  in  search,  not  merely  of  a  causal  agency, 
but  of  the  responsible  agent.  When  that  has  been  done,  it  is  not 
necessary  to  pursue  the  matter  into  its  origins ;  for  judicial  pur- 
poses they  are  remote.  Till  that  has  been  done  there  may  be  a 
considerable  sequence  of  physical  events,  and  even  of  acts  of  re- 
sponsible human  beings,  between  the  damage  done  and  the  con- 
duct which  is  tortious  and  is  its  cause.  It  is  surprising  how  many 
epithets  eminent  judges  have  applied  to  the  cause,  which  has  to 
be  ascertained  for  this  judicial  purpose  of  determining  liability, 
and  bow  many  more  to  other  acts  and  incidents  which  for  this 
purpose  are  not  the  cause.at  all.  "Efficient  or  effective  cause," 
**rea]  cause,"  "proximate  cause,"  "direct  [728]  cause,"  "decisive 
cause,"  "immediate  cause,"  "cau^a  caitsans,"'oa  the  one  hand,  as 
against,  on  the  other,  "causa  sine  (jtia  non,"  "oecnsional  cause," 
"remote  cause,"  "contributory  cause,"  "inducing  cause,"  "condi- 
tion," and  BO  on.  No  doubt  in  the  particular  cases  in  which  they 
occur  they  were  tbongbt  to  be  useful  or  they  would  not  have  been 
used,  but  the  repetition  of  terms  without  examination  in  other 
cases  has  often  led  to  confusion,  and  it  might  bt;  l>ctter,  after 
pointing  out  that  the  inquiry  is  an  investigation  into  responsi- 
bility, to  be  content  with  speaking  of  the  cau-se  of  the  injury 
simply  and  without  qualitication. 

In  the  present  case  their  Lordnhips  are  clearly  of  opinion  that, 
under  proper  direction,  it  was  for  the  jury  to  find  the  facts  and  to 
determine  the  responsibility,  and  that  upon  the  answers  which 
they  returned,  reasonably  construed,  the  responsibility  for  the  ac- 
cident WHS  u|>on  the  appellants  solely,  because,  whether  Samis  got 
in  the  way  of  the  car  with  or  without  negligence  on  his  part,  the 
uppellants  could  and  ought  to  have  avoided  the  consequences  of 
that  negligence,  and  failed  to  do  so,  not  by  any  combination  of 
Degligeuce  on  the  part  of  Sands  with  their  own,  but  solely  by  the 
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nfgl^euce  o£  tlieir  servants  in  seniliiig  out  the  car  with  a  brake 
whose  inefficiency  operated  to  cause  the  collision  at  the  last  mo- 
-uieut,  and  in  mnuing  the  car  at  au  excessive  speed,  which  re- 
quired a  perfectly  efficient  brake  to  arrest  it.  Their  Lordships 
will  accordingly  humbly  advise  his  Majesty  that  the  appeal 
should  be  dismissed,  with  coats. 

S(ilicit<5rs  for  appellants;    TAnMater,  Addison,  &  Brown. 
Solicitors  for  respondent:    Blake  &  Redden.. 

Note. — Defective  appliance  on  tiain  or  car  as  proximate  cause 
of  accident  to  one  whose  negligence  brought  him  on  track. 

On  the  question  of  duty  as  to  equipping  car  or  train  so  as  to  avoid 
or  minimize  injury  to  persons  or  animals  on  or  near  track,  see  anno- 
tation to  Gross  v.'Omaha  £  C.  B.  Street  R.  Co.  L.B.A.1915A,  742. 

The  reported  case  (British  Colombia  Electric  R.  Co.  v. 
LiOACii.  ante,  8fi2)  involves  an  interesting  and  somewhat  unusual 
point,  that  is,  whether,  notwithstanding  the  plaintifPi;  negligence  in 
going  upon  the  railway  track,  a  recovery  could  be  had  where  it 
appeared  that  the  brakes  on  the  car  were  duly  applied  and  that  the 
ear  which*  struck  him  would  have  stopped  in  time  to  have  avoided 
the  injury  if  the  brakes  had  boon  in  good  order,  and  not  defective. 
It  will  be  observed  that  the  question  involved  was  as  to  whether  the 
defendant's  negligence  in  sending  out  and  using  a  car  equipped  with 
imjiroper  and  defective  brakes,  although  anterior  to  the  contributory 
negligence  of  the  plaintiff,  could  be  considered  as  the  proximate 
i-ause  or  the  "ultimate"  negligence  which  brouglit  about  the  injury. 
The  court  here  declared  that  it  could,  stating  that  if  it  was  not  so 
held  the  company  would  l>e  in  a  better  position  when  it  supplied  a 
bad  brake  but  a  good  motorman,  thau  when  the  latter  was  careless 
but  the  brake  furnished  was  efficient.  This  in  reality  constitutes  the 
lecognition  of  an  exception  to  the  last  clear  chance  rule,  which 
regards  negligence  by  the  defendant  after  that  of  the  plaintiff  as 
rendering  the  defendant  liable,  whereas  in  the  reported  case  the  neg- 
hgence  of  the  defendant  precluding  the  defense  ot  contributory  negli- 
gence oci'urred  before  that  of  the  plaiutifT. 

The  court  in  the  reported  case  (British  Coi-uudia  Electric  R. 
Co.  V.  J/Oach),  relied  upon  Brenner  v.  Toronto  R.  Co.  (li)07)  13 
Ont.  L.  Kep.  +23,  reversed  on  other  grounds  in  (1908)  40  Can.  S. 
C.  540,  where  it  was  held  that  the  omission  of  the  motorman  of  a 
car  which  struck  the  plaintiff,  to  turn  off  the  power  in  approaching 
a  crossing  at  a  certain  distance  therefrom,  prior  to  the  time  the 
plaintiff's  danger  was  manifested,  was  negligence  continuing  up  to 
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the  time  of  the  acci{1eiit,  notwithstanding  the  pkintiiFfl  contributory 
negligence. 

The  direct  authority  on  the  point  under  coneideration  is  scant, 
and  is  not  in  entire  harmony  with  the  conclusion  reached  in  Bbit- 
19H  Columbia  Electkic  B.  Co.  t.  Loach. 

Thne  in  Smith  v.  Norfolk  &  S.  R.  Co.  (1894)  114  N.  C.  728,  25 
L.E.A.  287,  19  S.  E.  863,  923,  it  was  held  that  the  failure  of  an 
engineer  to  stop  a  train,  not  due  to  any  negligence  after  discovering 
the  deceased  on  tlie  track,  hut  due  rather  to  the  lack  of  proper  brakes, 
did  not  preclude  the  defense  of  contributory  negligence  on  the  part 
of  one  stnick  by  the  train.  The  tliird  isRue  in  this  ca.se  was  whether 
the  defendant  could  have  avoided  the  injury  by  the  use  of  reason- 
able care,  and  the  court  here  said:  "We  are  of  the  opinion  that 
there  should  be  a  new  trial  upon  the  charge  of  his  Honor  on  the 
third  i.ssue.  This  issue  was  intended  to  present  to  the  jnry  the  prin- 
ciple of  Dariex  v.  Mann  (1842)  10  Mees.  &  W.  54«,  152  Eng.  Re- 
print, 588,  12  L.  J.  Excb.  K.  S.  10,  6  Jnr.  954,  19  Eng.  Rul.  Cas. 
190,  and  the  jury  were  instructed  that  the  same  law  and  facts  which 
would  constitute  negligence  under  the  first  issue  would  be  applicable 
to  the  third  issue.  The  evidence  upon  the  first  issue  tended  to  prove 
negligence  ou  the  part  of  the  defendant  by  reason  of  its  failure  to 
keep  a  proper  lookout  in  order  to  discover  the  decpasetl  in  time  to 
avoid  the  accident,  and  also  liecause  of  its  faihire  properly  to  equip 
the  train  by  providing  stifficient  brakes  and  brakemen.  Now,  as  the 
doctrine  of  Davies  v.  Mann  is  based  upon  some  omission  of  duty 
occurring  after  tlie  negligence  of  the  deceased,  Gunfer  v.  Wicker 
(1881)  85  N.  C.  310  (which  negligence  was  found  by  the  court  on 
the  second  issue),  it  is  plain  that  there  was  error  in  blending  these 
two  essentially  different  elements  of  negligence, — the  one  existing 
prior,  and  the  other  occurring  subsequently,  to  the  negligence  of  the 
deceased, — and  applying  them  indiscriminately  to  the  third  issue. 
We  cannot  know  upon  what  phase  of  the  testimony  the  jury  acted 
in  determining  the  question  of  negligence  upon  the  first  issue,  and 
we  have  just  as  much  right  to  assume  that,  under  the  charge  of  the 
court,  they  found  that  the  negligence  consisted  simply  in  the  fail- 
ure to  properly  equip  the  train,  as  that  they  predicated  it  upon  the 
alleged  failure  to  observe  ordinary  care  in  keeping  a  reasonable  look- 
out, etc.  Under  the  first  view,  there  can  be  no  doubt  that  the  find- 
ing upon  the  second  issue  would  have  barred  a  recovery;  for  if  the 
engineer  discovered  the  deceased  as  soon  as  he  could  have  done  so 
by  keeping  a  proper  lookout,  and  immediately  applied  all  the  means 
within  his  control  to  avoid  the  collision,  and  his  failure  to  do  so  was 
by  reason  of  the  improper  equipment  of  the  train  (an  omission  of 
duty  which  might  have  existed  for  weeks  or  months),  then  the  neg- 
ligence of  the  defendant  wotdd  be  no  more  proximate  than  that  of 
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tlio  ileocased,  and  there  would  be  no  ground  whatever  for  the  opei»- 
ti«!i  of  tile  principle  of  Davies  v.  Mann.  If  this  be  not  60,  and  th« 
])i'iii(;iple  o£  that  case  is  to  be  extended  to  negligence  occurring  both 
prior,  H6  well  as  timt  which  ia  eubseqiient,  to  the  neglijrcnce  of  th« 
ileccasied,  it  is  perfectly  useless  to  pretend  that  the  doctrine  of  con- 
tributory negligence  as  to  cases  of  this  character  lias  any  place  in 
the  jnrispnidenee  of  this  state." 

And  in  Grear  v.  Harvey  (1916)  195  Mo.  App.  S.  Itt  S.  W.  780, 
where  the  plaintiff  w-aa  guilty  of  contributory  negligence  in  driving 
Qu  a  car  track,  it  was  held  that  Ite  could  not  recover  under  the  last 
iiicar  chance  rule  because  of  the  defendant's  negligence  in  operating 
the  car  which  struck  liim  with  a  defective  brake,  by  rcaaon  of  which 
the  accident  occurred.  The  court  said :  "I'laiii tiff's  own  negligeuce, 
which  obviounly  contributed  to  place  him  in  peril,  prevents  hia  re- 
(^overy  upon  negligence  of  defen<lant  in  running  the  car  with  a  de- 
fective brake.  Such  negligence  cannot  be  treated  as  an  element  of  a 
cauae  of  action  under  the  last  chance  rule,  wbii^li  merely  takes  into 
account- conditions  as  they  were  at  the  time  the  peril  of  the  plaintiff 
whi<'h  ended  in  his  injury  became  or  should  have  become  apparent 
to  the  operator  of  tlie  dangerous  Instrumentality,  and  ignores  the 
cause  or  causes  of  such  peril." 

In  Alahama  &  V.  R.  Co.  v.  McGee  (1918)  117  Miss.  371,  78  So. 
296,  where  the  plaintiff,  who  was  injured  by  a  train  at  a  crossing, 
f-aw  the  train  approachinjc,  but  because  of  the  defective  headlight  on 
the  engine  supposed  it  to. be  a'mile  away,  it  was  held  that  the  engi- 
neer's failure  to  give  warnings  by  whistle  or  bell,  in  connection  with 
his  failure  to  use  a  good  headlight  as  required  by  statute,  was  the 
jiroxiraate  cause  of  the  plaintiff's  inj'nry,  and  that  the  latter  at  most 
was  only  guilty  of  contributory  negligence. 

It  has  been  held  that  the  failure  of  a  railway  company  to  comply 
with  a  statute  requiring  cars  to  be  provided  with  fenders  will  not 
render  a  street  railway  liable  for  the  death  of  a  child  who  ran  in 
front  of  a  car,  where  the  niotorinan  would  have -had  no  time  to  have 
dropped  the  fender  and  have  rendered  it  effective;  since,  although 
negligence  was  imjiiitable  in  not  complying  with  the  statute,  there 
niHst  be  a  causal  connection  between  the  negligence  and  injur)'  to 
warrant  a  recovery.  Cannon  v.  Ale-randria  (1919)  144  La.  288,  80 
So.  340.  J.  T.  W. 
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[ENGLISH  COURT  OF  APPEAL.] 

PENNSYLVANIA  COMPAXY  FOR  INSURANCES  .ON 
LIVES  AND  GRANTING  ANNUITIES  r.  MUMFORD. 

[laSOJ  2  K.  B.  fi87. 
Aleo  Reported  iu  123  L.  T.  N.  S.  248,  [1020]  W.  N.  130,  36  TimcB  L.  R.  423. 

Inauranee  —  FUleHty  bond  inaurino  fle^«((  company  againnt  lo«n  l(|r 
theft  of  aecitrtUea  "auppoHed  or  beUet-ed  to  be"  upon  tnaured'n 
premiaea — Effect  of  prior  abstraction  unfciiOK'n  to  ittMomer^. 

The  words  "by  them"  as  used  in  k  policy  issued  to  e.  safe  deposit  com. 
pany  inHuring  against  losses  by  reason  of  abstraction  or  theft  of  any 
bonds  "wliich  now  are  or  are  by  them  supposed  or  believed  to  be  .  .  . 
in  or  upon  their  premises''  govern  "believed"  as  well  as  "suppoBed,"* 
and  it  is  not  euflicient  to  brinj^  a  loea  within  aiich  elause  that  necurilies 
whieh  had  been  stolen  by  an  employee  before  the  iaaue  of  the  policy  were 
believed  by  cusloniers  to  be  on  the  pretniaes  at  the  date  of  tbc  policy; 
and  such  elaiise  does  not  apply  where  it  appears  that  the  deposit  com- 
pany kne^^  before  the  date  of  issue  that  the  sceuritiea  had  been  with- 

^Fidelity  pollen  to  itafe  depoMt  company  —  ClatiHC  ittaurina  asinlnM 
loaa  "ivhilnl  in  trantilt  bclu'een  houneii  or  placiM"  —  £,osh  fit  transit 
bettceen  vault  and  reception  room. 

A  "transit"  between  tjie  vault  and  the  cuntomera'  rei-eption  room  is 
not  a  "transit  between  any  houses  or  places"  within  the  meanini:  of  a 
clause  in  a  policy  insuring  a  safe  deposit  company  against  lot's  by  rea- 
son of  securilipH  btulen  ur  misappropriated  liy  fraud  of  its  olTlcers 
"whilst  in  transit  .  .  .  between  any  lioutea  or  plarcs  within  100 
miles"  from  the  plaee  where  their  business  was  situated,  an  intramural 
transit  not  bcinj;  contemplated. 
—  ZAmitation  of  llahUiti/  —  Discovery  at  mme  liaic  of  louses  occ\trrinff 
on  different  dates. 

fieiuble,  that  under  a  policy  of  insurance  against  theft  issued  to  a 
safe  deposit  company,  providinR  that  while  the  total  liability  in  respect 
to  "any  single  lots"  Is  limited  to  the  amount  underwritten,  any  numlier 
of  wparate  claims  to  that  amount  may,  either  on  the  Siime  or,  on  differ- 
ent davH,  arise  against  the  insurer  thereunder,  subject  only  to  his  rljjht 
on  the  hapi>ening  of  any  loss  to  payment  of  the  further  premiums  there- 
inbefore provideti  for,  the  insurer'^  liability  for  loss  arising  from  a 
number  of  dilTerent  thefts  at  dilTereiit  limes  is  not  discharged  pro  lanto 
by  payment  for  one,  although  all  the  thefts  may  have  been  discovered 
at»the  same  time, 

(March  18.  1320.) 

ArPKAi.  from  the  decision  of  Roclie,  J.  [1920]  1  K.  E.  314,  In 
an  action  brought  by  the  piaiutiff  company  upon  a  Lloyda'  policy 
of  in.snraiice,  dated  September  30,  1916,  and  underwritten  by 
10  B.  n.  <^ 
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the  defendant,  whereby  the  several  underwriters  agreed,  in  the 
proportion  which  the  sums  underwritten  by  them  bore  to  20,000?., 
to  make  good  to  the  plaintiffs  "all  such  direct  losaea.aa  they  .  .  . 
may  during  the  space  of  twelve  calendar  months  from  noon  of  the 
30tli  day  of  September,  1016,  to  noon  of  the  30th  day  of  Septem- 
ber, 1917,  discover  that  they  have  sustained"  in  manner  therein- 
after mentioned. 

The  terms  of  the  policy  and  the  facts  of  the  ca^  are  fully 
btated  in  the  report  in  the  court  below.     [1920]  1  K.  B.  314. 

Roche,  J.,  held  that  the  defendant  was  not  liable  on  the  policy, 
and  the  plaintiffs  appealed. 

There  was  no  appeal  from  the  decision  upon  the  cotinterclaim. 

R.  A.  Wright,  K.C.,  and  Stuart  Bevan,  K.O.,  for  the  appel- 
lants. 

MacKinnon,  E.C.,  and  J.  G.  Archibald,  for  the  respondent 
[539]  The  arguments  addressed  to  Roche,  J.,  were  repeated, 
and  sufficiently  appear  from  the  following  judgments  of  the  Court 
of  Appeal. 

Cur.  adv.  vvli. 

Lord  Stemdale,  IM.R. :  This  appeal  arises  out  of  a  claim  by 
t-he  plaintiffs  upon  a  policy  of  insurance  underwritten  by  the  de- 
fendant as  one  of  a  niimlwr  of  Lloyda'  underwriters. 

It  formed  one  of  a  series  of  annual  policies  beginning  in  1909, 
and  was  against  all  direct  losses  of  the  kind  included  in  the  policy 
which  the  plaiiitiifs  might  discover  during  the  twelve  months 
covered  by  the  policy,  provided  such  losses  had  occurred  during 
the  currency  of  tlic  previous  policies  of  the  series. 

The  facts  arc  most  carefully  and  aecunitely  stated  in  the  judg- 
ment of  liochc,  .J.,  and  I  do  not  pr()poae  to  repeat  tliein  except  so 
far  as  may  be  necessary  to  make  the  judgment  intelligible. 

Tile  circumstances  in  which  the  claim  nrosc  are  as  follows. 
The  plaintifTs  had  in  their  onijiloyinent  n  trnslcd  official  called 
Willinmsiin,  who  in  the  latter  part  of  his  service  was  secretary  of 
the  company.  He  took  advantage  of  his  position  to  misappro- 
priate a  nuinlwr  of  securities  belonging  to  fonr  ladies,  who  were 
customers    of   the   plaintiffs,    to   the    ajj^rcgate   value   of   over 
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140,0002,  These  misapproprifttioDS  took  place  on  fortf-one  dif- 
ferent occasicAU,  extending  over  a  series  of  years  during  the  cur- 
rency of  the  series  of  policies  concerned  in  this  case.  In  order 
to  conceal  his  ihefto  Williamson  was  obliged  to  pay  the  interest  to 
the  customers,  and  for  that  purpose  he  kept  a  list  of  the  securities. 
He  was  dismissed  for  some  reason  unconnected  with  these  matters 
in  October,  1916,  and  in  May,  1917,  it  was  discovered  that  a  cus- 
tomcE's  securities  were  missing.  Williamson  was  sent  for,  and 
asked  about  the  matter,  and  he  admitted  that  he  had  stolen  the 
missing  securities  and  others,  and  produced  a  list  showing  in  all 
f<n:ty-«ne  thefts,  beginning  in  March,  1914,  and  ending  in  Sep- 
tember, 1916.  The  mfethod  of  the  thefts  is  set  out  [640]  in  the 
report.  [1920]  1  K.  B.  314.  Shortly,  it  was  that  Williamson  ob- 
tained an  order  on  the  vault  derk  to  give  him  the  securities,  called 
a  withdrawal  card,  signed  by  the  official  authorized  to  give  such 
orders.  There  was  no  evidence  as  to  the  statements  made  by  him 
on  which  he  obtained  the  cards.  Probably  he  told  the  official  that 
the  customer  required  the  return  of  the  securities,  or  it  is  possible 
that,  by  reason  of  his  trusted  position,  it  was  not  necessary  for 
him  to  do  more  than  ask  for  the  card,  on  which  the  official  would 
presume  that  the  securities  were  required  for  a  customer.  Hav- 
ing obtained  the  card,  Williamson  presented  it  to  the  vault  clerk, 
who  delivered  the  securities  to  him,  and  Williamson  at  once  ap- 
propriated them  to  his  own  nse.  He  then  produced  documents, 
which  he  forged  when  necessary,  to  e^ow  that  the  securities  had 
been  delivered  to  the  customer,  and  entries  were  made  in  the 
books  showing  that  they  had  left  the  company's  custody.  None 
erf  the  securities,  therefore,  were  believed  or  supposed  by  the  com- 
pany to  be  upon  their  premises  or  that  of  any  of  their  agencies 
when  this  policy  began.  The  plaintiffs'  claim  was  founded  on 
two  clauses  in  the  policy, — i,  e.,  those  numbered  1  and  2.  Very 
little  stress  was  laid  on  clause  1,  which  is  in  these  terms.  [The 
Master  of  the  Bolls  read  the  clause,  and  continued :]  It  is  not,  I 
think,  arguable  that  the  loss  falls  within  this  clause.  In  order  to 
do  so  the  securities  stolen  must  have  been  believed  or  supposed  to 
have  been  on  the  plaintiffs'  premises  between  September  30, 1916, 
and  September  SO,  1917,  and  as  I  have  shown  they  were  not,  and 
were  not  supposed  or  believed  to  have  been  there,  but  were  sup- 
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posed  01'  belie\'ed  to  liave  been  returned  to  their  owners  before 
September  30,  1916.  The  appellanta  insisted  much  mote  ptrong- 
Ij  on  their  claim  under  clause  2.  [His  Lordship  read  it,  apd 
eoutinued:]  They  contended  that  the  securities  were  in  iransit 
as  soon  as  they  left  the  vault,  and  were  delivered  to  WilHamaqn, 
and  that  they  were  in  transit  from  that  time,  although  they  might 
not  be  intended  to  leave  tlie  premises,  but  to  be  delivered^  aa  they 
commonly  were,  to  the  customer  in  a  room  n'ithin  the  building. 
In  [541]  other  words,  it  was  contended  that  to  take  the  securities 
from  one  room  to  another  within  the  building  was  to  put  them  in 
transit  within  the  meaning  of  clause  2.  The  nature  of  the  prem- 
ises is  thus  described  in  the  report.  [1920]  1  K.  B.  317.  [His 
Lordship  read  the  passage,  and  continued :]  I  think  this  conten- 
tion of  the  plaintiffs  is  wrong.  The  governing  words  as  to  transit 
are  that  it  must  be  between  houses  or  places,  and  I  think  places 
must  be  read  to  mean  some  distinct  premises  in  the  sense  that 
houses  are  distinct  from  one  another,  and  that  the  word  was  prob- 
ably put  in  to  cover  such  places  as  the  recognized  places  of  safe 
deposit  mentioned  in  clause  1.  To  move  securities  from  one 
rourn  to  another  in  the  same  building  seems  to  me  to  put  them  in 
ira;iis!t,  if  at  all,  from  one  part  to  another  part  of  the  same  place, 
and  not  from  one  place  to  another.  This  is  strengthened,  I  think, 
by  a  comparison  of  clauses  1  and  2,  of  which  the  former  appears 
to  deal  with  the  securities  on  the  plaintiffs'  premises  and  the  lat- 
ter with  them  m  transit  to  or  from  such  premises,  though  the 
transit  from  them  is  made  by  the  last  words  of  the  clause  to  begin 
before  the  securities  have  actually  left  the  premises. 

If  this  be  right,  then  in  order  to  come  within  the  clause  the  se- 
curities must  have  been  ire  transit  to  some  place  outside  tbe  plain- 
tiffs' premises.  1  see  no  evidence  at  all  that  they  were.  In  fact 
they  never  were  in  transit  at  all  except  from  the  vault  clerk's 
hand  to  tliat  of  the  thief,  who  immediately  appr<^riated  them; 
but  I  will  assume  that  if  the  otficial,  when  he  signed  the  with- 
drawal card,  nifaut  to  start  them  on  a  transit  outside  the  premises 
ihc  clause  would  be  satisfied.  I  do  not,  however,  decide  that  it 
would.  Hut  on  this  assumption  there  is  no  e\Tidence  that  these 
securities  were  not  to  be  delivered  within  the  premises.  It  was 
sliowu  that  the  customers  to  whom  they  belonged  comm<«ily  called 
JO  n.  R.  <■. 
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or  Bent  for  securities  wliieli  they  wanted,  and  there  is  nothing 
whatever  to  show  that  the  official  when  he  signed  the  card  had  any 
infonnation  that  led  him  to  suppose  that  these  particular  secu- 
rities were  to  be  aent  outside  the  premises  rather  than  handed  over 
in  the  waiting  room  to  which  [642]  customers  went.  I  think 
these  securities  were  not  in  transit  between  any  bouses  or  places 
when  they  were  stolen. 

It  was  also  contended  by  the  defendant  that  the  plaintiffs  faUed 
to  bring  the  ease  within  the  clause  on  another  ground — i.  e.,  that 
the  definition  "securities  of  this  description"  in  clause  2  intro- 
duced into  the  clause  all  the  words  in  clause  1  down  to  the  word 
"being,"  and  that  therefore  securities  in  transU  were  only  within 
the  policy  if  they  had  been,  or  were  supposed  or  believed  to  have 
been,  on  the  premises  during  the  twelve  months  mentioned  in  the 
policy. 

In  the  view  I  have  taken  of  the  clause  it  is  not  necessary  to  de- 
cide this  point,  and  X  express  no  opinion  on  it. 

A  further  and  important  question  arises  as  to  the  amount  of 
liability  in  case  the  plaintiffs  had  established  their  claim.  This 
is  not  material  if  the  defendants  are,  as  I  think,  not  liable  at  all, 
but  as  it  was  strenuously  argued  before  us,  I  think  I  should  ex- 
press my  opinion  on  it. 

It  arises  upon  the  following  proviso:  "Provided  that  the  total 
liability  of  each  of  the  uudersigued  in  respect  of  any  one  loss  un- 
der this  guaranty  is  limited  to  the  amount  underwritten  by  him 
irrespective  of  the  total  value  of  the  securities  comprised  iu  such 
loss,  and  that  in  estimating  the  amount  of  such  securities  so  lost 
as  aforesaid  the  value  of  the  same  shall  be  taken  at  the  average 
market  price  or  value  in  Philadelphia  or  New  York  on  the  day 
of  the  discovery  of  sncli  loss  or  losses  respectively,  ,  ,  .  and  if 
there  be  no  market  price  or  value  of  the  same  or  any  of  them  on 
such  day  then  the  value  thereof  shall  be  the  value  as  agreed  be- 
tween the  respective  parties  or  in  the  event  of  difference  as  ascer- 
tained by  arbitration.  And  further  that  »ipoti  any  loss  liapponing 
under  this  insurance  (and  subject  to  the  due  payment  thereof)  a 
further  premium  calculated  at  pro  rata  of  the  annual  premium 
for  the  unexpired  time  on  the  amount  of  such  loss  shall  be  pay- 
able by  the  assured  to  the  undersigned,  and  that  as  from  the  time 
10  B.  R.  C. 
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of  the  happffliing  or  discovery  of  such  Iosb,  and  even  altLoogh  the 
farther  premium  may  not  meanwhile  have  been  actually  paid, 
this  insurance  shall  be  treated  aa  renewed  so  as  at  all  times  during 
the  said  period  [543]  of  twelve  calendar  months  to  continue  as  an 
insurance  to  the  full  extent  of  20,000L  notwithstanding  any  pre- 
vious loss  which  the  undersigned  may  have  paid  or  be  liable  to,pay 
hereunder,  the  true  intent  and  meaning  of  these  presents  being 
that  while  the  total  liability  of  each  of  the  undersigned  in  respect 
of  any  single  loss  is  to  be  limited  to  the  amount  underwritten  by 
him,  any  number  of  separate  claims  to  that  amount  may  either 
on  the  same  or  on  different  days  arise  against  him  hereunder  sub- 
ject only  to  his  right  on  the  happening  of  any  Iobh  to  payment  of 
the  further  premiums  hereinbefore  mentioned  and  provided  for." 
The  contention  of  the  defendant  is  that  "any  one  loss"  in  the  be- 
ginning of  this  proviso  means  any  one  discovery  of  losses  which 
gives  rise  to  a  claim.  I  do  not  agreee  with  this.  I  think  the  words 
I  have  quoted  from  the  beginning  of  the  policy,  "All  such  direct 
losses  as  the  company  may  discover,"  point  to  a  distinction  be- 
tween toss  and  discovery,  and  in  the  proviso  itself  I  find  the  ex- 
pression "discovery  of  such  loss  or  losses,"  which  points  in  the 
same  way.  I  think  the  limitation  is  to  an  amount  for  each  loss, 
and  that  it  is  immaterial  whether  the  losses  are  discovered  at 
one  or  at  different  times  during  the  currency  of  the  same  policy. 
There  were  several  items  of  the  claim  arising  from  the  theft 
of  certain  securities  which  Williamson  had  been  instructed  to  buy 
for  customers,  and  which  he  had  stolen  before  they  reached  the 
plaintiffs'  premises.  These  were  said  to  stand  on  a  different  foot- 
ing from  the  other  items,  but  I  do  not  think  it  necessary  to  con- 
sider them  for  this  reason.  The  defendants  before  this  action,  not 
appreciating  that  they  had  a  defense — except  as  to  amount — paid 
to  the  plaintiffs  20,000Z.,  and  Roche,  J.,  has  decided  that  they 
cannot  recover  it  back.  Against  this  part  of  his  judgment  there  is 
no  appeal,  and  therefore  the  plaintiffs  retain  a  sum  of  money  far 
more  than  suflScient  to  satisfy  their  claim  as  to  these  items.  I 
think  the  appeal  should  be  dismissed,  with  costa. 

Warrington,  L.  J". :    This  is  an  appeal  by  the  plaintiffs  frOTO 
a  judgment  of  Koche,  J.,  dismissing  their  action.    The  [644]  ao- 
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tion  waa  on  a  policy  of  inBuraiice  against  loss  by  theft  The  de- 
feDse  was  twofold :  (1)  That  the  loss  in  question  was  not  covered 
by  the  policy.  (2)  That  if  it  was,  the  liability  of  the  underwrit- 
ers was  limited  to  20,0001.,  and  this  sum  they  had  paid.  The  de- 
cision on  both  heads  turns  on  the  true  construction  of  the  policy. 
Koebe,  J.,  has  decided  in  the  defendant's  favor  on  the  first  head. 
On  the  second  he  has  expressed  an  opinion  in  favor  of  the  plain- 
tiffs. 

.The  plaintiffs  are  an  American  oompany  carrying  on  business 
in  Philadelphia  amongst  other  places.  At  theii  office  in  Philadel- 
phia part  of  their  business  is  to  receive  securities  ticm.  their  cuB' 
tomers  for  safe  deposit,  and  to  oc^ect  dividends  and  interest 
thereon. 

Between  September,  1909,  and  October,  1916,  one  Williamson 
was  a  trusted  servant  of  the  plaintiffs  at  their  office  in  Philadel- 
phia, and  from  1913  he  was  their  secretary.  In  accordance  with 
the  practice  of  the  ctnnpany  certain  customerB  were  specially  al- 
located to  Williamaon,  and  amongst  them  four  ladies. 

Between  September,  1909,  and  September  23,  1916,  William- 
son fraadulently  obtained  possession  of  and  disposed  for  his  own 
purposes  of  aecuritiea  of  these  ladies  of  the  value  of  upwards  of 
140,0001. 

In  accordance  with  the  ordinary  routine  of  the  company  he 
obtained  from  the  proper  officer  his  signature  to  withdrawal  cards 
on  a  false  statement  that  the  oustomers  desired  to  withdraw  their 
securities.  Armed  with  these  cards  he  obtained  the  securities 
from  the  clerk  in  cha^  oi  the  vault  where  they  were  deposited. 
){e  subsequently  produced  receipts  forged  by  him  but  purporting 
to  acknowledge  the  receipt  of  the  securities  by  the  customers,  and 
regular  entries  of  the  withdrawal  were  made  in  the  ctmipany's 
books.  The  c^cials  of  the  ccnnpany,  therefor*^  were  led  to  believe 
that  the  securities  were  no  longer  deposited  with  them.  These 
transactions  all  took  place  before  Sept«nber  80,  1916. 

As  to  seven  items  the  procedure  was  different  These  were  se- 
curities purchased  for  tke  custcnner  with  moneys  standing  to  her 
credit  with  the  company  in  respect  of  [MS]  dividends  and  in- 
terest collected  for  her.  They  were  obtained  by  Williamson  from 
the  brokers,  were  made  away  with  by  him,  and  never  came  into 
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the  cuatodj  of  the.  compaiiy  at  all,  though  ihey  were  delivered  by 
the  brokers  to  Wiliiamson  or  his  mcBscugei  for  the  purpose  of  be- 
ing deposited  with  them.  These  fraudulent  transactioos  of  >Vil- 
liaui£Oii  all  took  place  befo^  September  30,  1916,  but  the  loss  was 
not  discovered  tUl  May,  1917,  when,  on. being  asked  for  an  ex- 
planation aa  to  the  securities  of  doe  costomei,  he  made  a  clean 
breast  of  it,  and  confessed  to  the  whole  series  of  thefts  and  forger- 
ies. There  were  in  all  forty-one  separate  caBes.  The  plaintiff 
company,  having  made  good  the  losses  to  their  eusbuners,  claimed 
against  the  underwriters  under  the  policy.  They,  apparently  not 
appreciating  that  th^y  might  successfully  contend  that  the  loesee 
were  not  coveted  by  the  policy^  paid  20,0001.,  being,  as  they  con- 
sidered, the  limit  of  their  liability.  The  company  then  claimed 
the  balanoe  of  the  140,0002.  This  the  underwriters  refused  to 
pay;  this  action  was  tJiea  brought^  and-tbe  defenses  above  men- 
tioned were  raided. 

.  The  policy  is  a. Lloyd's  policy,  and  ia  dated  September  30, 
1916.  The  11  nder Writers  th^eby  agreed  in  th^  proportions  which 
the  sum  underwritten  by  them  bore  to  20,000i.,  to  make  good  to 
the  plaintiffs  "allsiiuh  direct  losses  as  they  may  during  the  space 
of  twelve  calendar  months  from  nocnof  the  30th  day  of  Septem- 
ber, 1916,  to  noon  of  the  30th  day  of  September,  1917,  discowr 
that  th^y  have  sustained  in  manner  hereinafter  mentioned,  that  is 
to  say."  [His  Lordahip.read  claueee  1  and  2  of  the  policy  and  tho' 
proviso  thereto,  and  continued :]  ;  It  whs  not  seirioualy  contended 
before  us  that  the  looses  in  question  camewithin  tha  first  clause ; 
the  SQCurities  could  not.  be  supposed  or  believed  by  the  company  to 
be  ia  their  custody  at  the  date  of  the  policy,  their  books  showing 
that  they  had  been  witlvdrawn  before  timt  date.  Tho  fight  has 
ranged  round  the  second  clause. 

The  defendant  contended:  First,  lliat  the  whole  of  clause  1 
down  to  and  including  the  words  Immodiately  preceding  "being 
.  .  .  lost''  form  part  of  the  description  of  the  securities  covered 
[546J  bv  clause  2,  and  that  the  securities  in  question  not  being 
within  claimc  1  were  not  witliin  clause  2  either. 

I  agree  with  Eoch^fJ.,  that  this  contention  fails.  I  think  the 
word  "desftripticmi"  is  appropriately  used  to  connote  the  qu^ity 
of  the  thing  referred  to,  and  not  appropriate  to  indicate  external 
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conditious  applicable  to  it.  Moreover,  to  give  effect  to  tlie  defend- 
ant's ooDtiCntion  iu  tliia  respect  would  be  to  exclude  fiom  clause  2 
flecHriticB  intTust«d  to  a  servant  of  the  company  for  conveyance  to 
thtini  for  the  purpose  of  deposit,  a  result  which  I  hardly  think 
can  have  been  intended. 

JSut  the  defendant  raises  what  to  my  mind  is  a  much  more  seri- 
ous contention.  lie  says  the  underwriters  are  responsible  for  se- 
curities only  whilst  in  transit  between  houses  or  places,  and,  as 
regards  all  the  eases  except  the  seven  special  cases  above  referred 
to,  there  was  no  evidence  of  tiie  securities  ever  having  been  tii 
transit  except  within  the  compaity's  premises  theimelveB, .  ipid 
snch  a  transit  is  not,  within  the  meaning  of  the  clause,  "transit 
between  houses  or  pieces."  I  think  this  otmtention  is  well 
founded.  It  seems  tome  that  loea  while  on  the  company's,  prem- 
ises, whether  the  securities  are  in. the  accustomed  place  of  deposit 
or  are  being  carried  frtan  one  part  of  the  premises  to  another,  is 
contemplated  by  clause  1,  and  that  the  transit  in  clause  3  is  in- 
tended to  cover  a  loss  not  covered  by  clause  1. 

There  was  in  fact  no  evidence  of  any  transit  excerpt  from  tiue 
actual  place  of  deposit  lo  Williamson's  possession,  nor  was  there 
any  evidence  that  any  part  of  such  transit  waS:  outside  ihe  plain- 
tiffs' premises.  There  was  not  any  evidence  that  even  if  the  with- 
dra^vat  had  been  a  genuine  withdrawal  there  would  have  been  any 
transit  except  from  the  vault  to  tho  customer  in  the  waiting  room. 
I  agree  with  the  learned  judge  that  there  was  no  evidence  o|  the 
Eeeutities  being  at  the  time  »f  loss  in  iraii^t  within  the  meaning 
of  clatlse  2,  and  therefore  the  appeal  on  this  point  fails.  As  to 
the  special  items,  I  think  there  was  evidence  that  they  were  in 
transit  froin  tiie  piirehasing  brokers'  office  to  th$  cc^opany'^  safe 
deposit,  bnt  this  makes  in  this  case  no  difference  [,647]  to  tbs  re- 
sult, inasniueh  as  the  loss  in  this  respect  ia  more, than  covered  hy 
the  20,000i.  already  paid.  The  learned  judge  has  said,  on  the 
construction  of  the  proviso,  that  if  it  were  necessary  so  to  decide 
he  would  be  prepared  to  hold  that  the  liability  is  not  limited  to 
the  2O,(K)0i.  I  agree  with  him  on  this  point.  I  think  there  ^vere 
IE  fact  forty-one  different  losses,  though  they  were  discovered  on 
the  same  day.  The  proviso  seems  to  me  to  work  this  out  by  pro- 
viding that  a  paymwit  for  one  loss  shall  not  .even  pro  tanfo  es- 
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tinguish  the  liabiUtj  <^  the  uoderwriter,  provided  a  praminm  is 
paid  calculated  as  to  amount  b;  the  proportioii  tbe  amount  of  the 
lose  bears  to  20,0001.,  and  as  to  period  by  the  proportion  the  un- 
expired period  bears  to  twelve  months,  and  that,  subject  to  such 
premium  being  paid,  the  amount  of  any  nnmber  of  losses  may  be 
diacovered  on  the  same  day.  This  last  point  makes  no  difference 
to  the  result,  which  is  that,  the  losses  in  qnestion  not  being  cov- 
ered by  tbe  policy,  the  learlied  judge  was  right  in  dismissing  the 
action,  and  this  appeal  must  also  be  dismissed. 

Scrutton,  L.  J. :  I  do  not  repeat  the  facts  of  this  case  as  stated 
by  Boche,  J.  It  is  enough  to  say  that  the  claim  is  by  a  trust  com- 
pany against  underwriters  on  a  common  form  of  Lloyds'  policy 
for  loss,  by  fraud  of  the  company's  servants,  of  securities  in- 
trusted to  them  by  customers,  and  that  the  nature  of  the  fraud  is 
not  that  the  securities  were  fraudulently  abstracted  by  the  servant, 
while  the  company  thought  the  goods  remained  on  their  pr^nises, 
but  that  the  servant  by  fraud  and  forgery  induced  the  company  to 
think  that  the  goods  were  asked  for  by  and  delivered  to  the  cus- 
tomer, and  so  left  their  possession,  when  in  fact  the  servant  never 
had  a  request  from  the  customer  for  tbe  securities,  nor  delivered 
them  to  the  customer.  The  scheme  of  the  policy  is  ibat  it  is  one 
of  a  series  of  consecutive  policies,  liability  on  which  is  fixed  pri- 
marily by  the  year  in  which  the  loss  is  discovered,  not  by  the  year 
in  which  it  happened. 

There  are  two  heads  of  toss  insured,  the  first  (clause  1)  relat- 
ing to  loss  while  the  securities  are  stationary,  or  in  [548]  cus- 
tody; the  second  (clause  2)  relating  to  loss  while  the  securities 
are  in  tnmatt.  It  was  hardly  argued  that  there  was  a  valid  claim 
under  clause  1,  for  that  clause  was  confined  to  tbe  loss  of  secu- 
rities which  either  were  or  were  believed  by  the  company  to  be  in 
their  cnstodj  at  the  date  of  the  policy,  or  were  in  such  custody 
during  the  twelve  months  of  the  policy.  These  words  are  applica- 
ble to  the  case  of  surreptitious  abstraction  before  tbe  date  of  the 
policy  from  the  company  of  securities  which  they  still  believe 
to  remain  in  thear  possession,  but  are  not  applicable  to  cases  where 
the  company,  before  the  date  of  the  policy,  are  induced  to  part 
with  the  securities  in  the  belief  induced  by  the  fraud  of  their 
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aervant  that  they  are  delivering  them  to  the  customer.  Such' se- 
curities are  at  the  date  of  the  policj  neither  iu  the  euBtody  of  the 
company,  nor  supposed  or  believed  by  the  company  to  be  in  their 
custody.  I  pass  therefore  from  clause  1,  which  is  only  of  this  fur- 
ther importance,  that  its  inadequacy  for  the  facte  of  this  case 
makes  it  clear  that  the  policy  had  not  been  carefully  framed  to 
cover  all  probable  cases  of  loss  of  securities.  The  meaning  of 
clause  2,  the  clause  covering  loss  whilst  in  tramit  is  more  doubt- 
ful. It  b^ins:  "By  reason  of  any  securitiea  of  the  description 
above  ^>ecified."  It  is  argued  for  the  underwriters  that  these 
words  incorporate  in  clause  2  all  the  limitations  of  '^nds  and,  or 
similar  securities,"  contained  in  clause  1  before  the  next  material 
phrase  "being  lost,"  so  aa  to  include  the  limitation  to  securities 
which  now  are,  or  are  supposed  or  believed  to  be,  on  their  prem- 
ises. It  is  argned  for  the  company  that  "description"  did  not  in- 
clude these  words,  although  they  did  define  or  determine  the  se- 
curities which  were  included  in  the  protectitm  of  the  first  clause. 
Asked  where,  iu  clause  1,  the  "description"  ended,  counsel  for  the 
company  were  in  a  diflSculty.  They  were  at  first  inclined  to  say 
at  the  word  "undertaken,"  for  it  was  obvious  that  some  such  limi- 
tation as  to  interest  or  custody  was  necessary  in  claase  2.  Finally, 
to  say  this,  however,  rendered  it  difficult  for  them  to  cut  out  of 
the  "description"  the  words  which  followed  beginning  "and 
which,"  BO  they  elected  to  say  that  the  description  [549]  stopped 
at  "landed  property,"  and  that  the  limitation  of  interest  or  cus- 
tody was  implied  in  clause  2,  not  incorporated  expressly  by  the 
word  "description."  I  have  c<Hue  to  the  conclusion  that  the  words 
"description  above  specified"  incorporate  all  the  words  which  de- 
termine or  define  the  subject-matter  exposed  to  loss,  and  therefore 
incorporate  the  limitation  to  securities  on  the  premise,  or  be- 
lieved or  supposed  to  be  there.  To  illustrate,  if  clause  1  were  on 
"cattle,  sheep,  or  other  animals  on  my  Sussex  farm  for  at  least 
twelve  months  before  the  date  of  the  p-'Ucy,"  the  "description 
above  specified"  would,  in  my  opinion,  include  the  time  and  place 
definition  as  well  as  the  enumeration  of  the  animals.  The  point 
does  not  admit  of  prolonged  reasoning;  to  the  beet  of  my  judg- 
mmt  that  ie  the  meaning.  It  is  true  this  reading  excludes  some 
.  matters  from  clause  2  which  one  might  expect  to  have  been  cov- 
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cred,  though  not  such  important  matters  aa  those  which  it  is  clear 
are  excluded  from  the  first  clause.  It  is  true  that  if  the  securities 
first  came  from  the  customer  in  transU  by  lie  bKuds  of  offieerB  of 
the  company  (an  unusual  course  I  should  think)  they  tvill  not  be 
covered  till  they  reach  the  company's  premises,  or  are  believed  by 
fho  company  to  have  reached  them.  So  alao  loss  tn  transit  before 
the  commencement  of  the  policy  will  not  be  covered,  though  dis- 
covered during  the  currency  of  the  policy,  unless  the  securities  in 
fact  lost  wore  bcliei'cd  by  "the  company  to  be  on  their  premises  at 
the  date  of  the  policy.  But  a  policy  which  allowed  the  larger  gap 
in  the  first  clause  may  easily,  by  defeclive  expression,  leare  those 
smaller  gaps  in  the  second  clause.  Mr.  Justice  Boehe  thought 
that  "description"  did  not  cover  local  position.  I  eannot  agree ; 
it  seems  to  me  it  can  easily  cover  both  enumeratioD  of  securitiM 
and  definition  or  limitation  of  tliem  to  those  possessing  t^ertaill 
attributes  relating  to  time  or  space.  This  point  is  enough  to  sup- 
port the  judgmeht  below,  and  dispose  of  all  claims  by  the  com- 
pany. But  the  judge  below  decided  in  the  underwriters'  faror  on 
another  ground,  to  which  I  now  turn. 

Did  the  loss  occur  on  a  transit!  Of  the  actual  facts'  we 
[550]  know  very  little.  To  got  the  securities  from  the  vault  in 
which  they  were  deposited  the  thief  must  have  obtained  a  with- 
drawal card  from  a  high  officer  of  the  compauy.  If  be  was  asked 
at  all  why  he  wanted  a  withdrawal  card  ho  probably  said  that  the 
customer  wanted  to  withdraw  the  securities ;  but  there  is  no  actual 
evidence  as  to  whether  he  was  asked  anything,  or  what  be  said  if 
he  was  asked,  '  All  the  customers  whose  'securities  were  stolen 
were  ladies,  Tliere  is  evidence  that  two  of  them  as  a  rule  called 
at  the  company's'  office  when  they  had  business.  Of  the  other 
two,  one  "does  not  come  much,  if  at  all.  We  generally  send  to  her 
or  she  sent  a  maid  snmetimes."  The  other  "much  the  same,  or  a 
son  would  come."  It  la  quite  consistent  with  the  facts  that  the 
thief  represented  that  the  customer  had  called  or  was  going  to  call 
for  her  Rocuritios,  and  that  ho  would  take  the  seciiritioa  from  the 
safe  and  deliver  them  to  the  customer  on  the  company's  premises. 
But  there  is  no  evidence  as  to  what  actually  happened,  or  even 
was  supposed  by  the  company  to  be  happening.  All  that  is  known 
is  tliat  the  thief  got  the  securities  out  of  the  safe  by  a  withdrawal  • 
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card,  as  to  which  it  is  not  known  hy  what  representations,  if  any, 
he  got  it,  and  misappropriated  them  in  some  way  and  place  un- 
known, bnt  probably  as  soon  aa  he  got  them  out  of  the  safe.  The 
material  words  defining  the  transit  insured  are  "whilst  in  transit 
.  ."  .  in  the  hands  of  their  officers,  clerks,  or  servants  or  any 
messengers  between  any  houses  or  places  situate  within  100  miles 
from  P.  .  .  .  such  risk  or  transit  to  commence  on  every  secu- 
rity or  parcel  of  securities  from,  the  moment  of  the  person  into 
whose  hands  the  same  may  be  delivered  on  behalf  of  the  assured 
receiving  thfe  same  and  to  continue- until  the  delivery  thereof  at 
destination."  • 

But  for  the  latter  words  Of  this  clause  I  should  ihink  that 
operations  within  the  company's  offices  were  not  a  transit;  in  my 
opinion,  however,  the  latter  words  show  that  if  there  is  a  transit) 
"between  houses  or  places"  it  may  begin  in  the  first  house  and  end 
in  the  second.  It  is,  however,  a  considerable  step  further  to"  Sity 
that  an  operation  both  beginning  and  ending  in  the  first  "house" 
is  a  transit  between  houses  [S51]  or  places.  Examples  of  this 
would  be  taking  the  securities  from  the  safe  to  another  room  in 
the  office  for  the  auditors  to  examine  them  and  returning  them  to 
the  safe,  or  taking  them  from  the  safe  t^t  give  to  a  customer  in  the 
waiting  room  in  the  company's  office.  Neither  of  these,  in  my 
view,  would  be  a  transit  between  "houeea  or  places."  I  can  un- 
derstand that  where  an  official  takes  securities  from  the  safe  in 
Philadelphia  ostensibly  to  deliver  them  to  a  customer  iq^  Boston, 
there  is  a  "transit"  from  Philadelphia  to  Boston,  and  it  begins 
when  the  official  takes  them  from  the  safe — but  there  is  in  that 
case  a  transit  between  "houses  or  places."  In  the  cases  above  put 
there  is  no  "transit  between  houses  or  places,"  and  the  plaintiff 
company  is,  in  my  opinion,  in  this  further  difficulty — that  they 
must  give  evidence  of  a  transit  in  which  the  goods  were  lost,  and 
they  prove  nothing  as  to  the  actual  or  intended  transit.  It  is 
quite  ponsiiitcnt  with  the  evidence  that  the  thief  said  he  wanted  the 
securities  to  deliver  to  a  customer  in  the  waiting  room ;  it  is  quite 
possible  he  said  nothing  except  to  ask  for  a  signature,  but  was 
tnifltod.  Of  what  tranait  was  intended  there  appears  to  me  to  he 
no  evidence;  no  evidence  also  of  what  transit,  if  any,  commenced. 
The  thief  walked  away  with  the  securities  in  his  hand  or  hia 
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pocket.  Tbese  reasoDB,  which  I  have  stated  in  1117  own  •worde, 
lead  me  to  concur  in  the  reauU  of  Mr.  Justice  Boche's  judgment 
on  this  point. 

A  third  point  arises  in  a  carious  way.  Mj  previoua  views  ren- 
der it  unnecesaarj  to  decide  it,  hut  as  the  underwriten  argued  it 
strenuously,  and  ohviously  attached  great  importance  to  it,  I  ex- 
press my  opinion  on  it.  For  with  great  respect  to  the  eminent 
authorities  at  Lloyds'  who  are  responsible  for  this  common  form 
policy,  if  it  means  what  their  counsel  ctmtend  it  means,  the  sooner 
it  is  put  into  language  int^ligible  to  ordinary  assured  the  better, 
and  the  occasion  of  this  revision  mi^it  be  made  the  opp<wtunity 
for  recasting  it  so  as  to  cover  the  losses  which  occurred  in  this  case, 
which  clearly  should  he  wit&in  the  scope  of  such  a  common  form 
policy.  The  policy  is  on  all  such  direct  losses  as  the  assured  may 
discover  during  the  curreucy  of  the  policy,  and  which  have 
[S52]  happened  since  the  first  policy  was  taken  out  seven  years 
before.  It  is  for  20,0001. ;  and  there  is  a  provision  that  on  the 
occurrence  of  a 'loss  and  payment,  the  amoiiut  insured  may  be 
again  raised  to  the  original  figure  by  payment  of  a  fresh  premi- 
um ;  "the  true  intent  and  meaning  of  these  presents  being  that 
while  the  total  liability  of  each  of  the  undersigned  in  respect  of 
any  sin^e  loss  is  to  be  limited  to  the  amount  underwritten  by  him, 
any  number  of  separate  claims  to  that  amount  may  either  on  the 
same  or  tm  different  days  arise  against  him  hereunder  snbject 
only  to  his  right  on  the  happening  of  any  loss  to  payment  of  the 
further  premiums  hereinbefore  mentioned  and  provided  for." 
That  is  to  say,  supposing  &  theft  of  20,000/.  has  taken  place  on 
January  1  ip  each  of  the  seven  years  commencing  January  1, 
1910,  and  these  seven  thefts  are  discovered  on  seven  consecutive 
days  in  October,  1916,  there  will  be  a  claim  for  seven  times 
20,000{,,  on  the  appropriate  premiums  being  paid.  I  understand 
the  counsel  for  the  underwriters  to  admit  this,  but  to  contend  that 
if  the  seven  thefts  were  all  discovered  at  the  same  time,  there 
would  only  be  a  claim  for  one  loss  of  20,000/.  Their  reason  for 
this  was  that  it  was  the  discovery,  not  the  theft,  &at  made  the 
loss,  and  there  was  only  one  discovery.  This,  in  my  view,  is  quite 
erroneous.  The  policy  is  against  direct  losses,  discovered  during 
the  year;  "any  one  loss"  refers  to  the  loss,  not  to  the  discovery. 
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"Separate  claims  for  an;  siogle  loes"  may  arise  on  the  same  day, 
and  by  the  same  discovery  of  the  various  sin^e  losses.  I  was 
quite  unable  to  understand,  or  see  any  ground  for  the  argument 
of  the  underwriters  to. the  contrary,  or  any  difficulty  in  calcala- 
tiMi  of  the  premiums  to  be  paid  for  several  loases  above  the 
20,0001.  limit  all  discovered  at  the  aanie  time.  •  Originally  this 
was  the  only  point  fou^t  by  the  underwriters,  who  paid  one  loss 
of  20,0002.  When  this  was  not  accepted  in  settlement  they  raised 
the  other  points  which  I  have  held  good  in  answer  to  the  claim, 
but  th^  have  paid  20,0001.  This  fact  renders  it  unnecessary  to 
consider  simie  special  cases  amounting  in  all  to  $14,000  only, 
,  which  were  said  not  to  come  within  Uie  general  points  already  de- 
cided; for  [553]  if  the  underwriters  are  liable  for  them  they 
have  paid  a  much  larger  sum. 

For  these  reasims  I  think  the  result  of  the  judgment  of  Rochey 
J.,  should  be  affirmed,  and  the  appeal  dismissed,  with  costs. 
Appeal  dismissed. 
Solicitors  for  appellants:    Painegj  Blyth,  £  Huxtahle.        ' 
Solicitors  for  respondent:    Parker,  Garrett,  &  Company. 

Note. — Losses  covered  by  fidelity  bond  or  policy  issued  to  bank 
or  safe  depout  company. 

As  to  discharge  of  surety  on  fidelity  obligation  by  failure  of  em- 
ployer to  discover  delinquency  or  to  notify  surety  thereof  within 
time  specified  in  the  obligation.  Bee  annotation  to  Larrabee  v.  Titlt 
Quarantj/  &  8.  Co.  L.R.A,1916F,  715. 

This  note  is  confined  to  a  consideration  of  the  character  or  man- 
ner of  loss  contemplated,  and  it  does  not  deal  with  the  time  covered 
by  fidelity  policies,  or  the  question  whether  a  loss  sustained  while 
ao  employee  was  acting  in  a  capacity  other  than  that  stated  in  the 
policy  was  within  its  contemplation. 

Introduction. 
In  construing  policies  of  fidelity  insurance  and  bonds  given  to  in- 
demnify banks  or  trust  companies  where  two  constructions  of  the 
instrument  of  indeiimity  are  possible  the  one  most  favorable  to  the 
insurer  will  be  adopted.  Dominion  Trust  Co.  v.  National  Surety 
Co.  (1915)  137  C.  C.  A.  342.  221  Fed.  618,  Ann.  Cas.  1917C,  447; 
Title  Guaranty  i£  8.  Co.  v.  Banic  of  Fulton  (1909)  89  Ark  471  33 
L.R.A.(N.S.)  676,  X17  S.  W.  537;  Farmerg"  d  M.  State  Bank  v 
10  B.  B.  O.         . 
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JJiiited  States- FidelUy  &  Q.  Co.  (1911)  28  S.  D.  316,  36  L.E-A- 
(N.S.)  1152,  133  1^,  \V.  247. 

This  rule,  however,  cannot  lie  availed  of  fo  refine  away  the  temis 
of  a  contract  expres,sied  wHh  sufficient  cleamcss  to  convey  the  plaiu 
meaning  of  the  parties.  Guarantee  Co.  of  N.  A.  T.  Mpchtttiics'  Sav. 
Bank  &  T.  Co.  (190^)183  U.  S.  402,  46  L.  ed.  253,  22  Sup.  Ct.  R^). 
124. 

The  reported  case  (Pe.vssylvania  Co.  v.  Mcjifoiid,  anlp,  895) 
involves  points  which  are  at  the  feame  time  interesting  and  distinc- 
tive. It  will  be  observed  that  in  that  case,  where  an  employee  of  a 
deposit  company  who  appropriated  securities  on  deposit  with  the 
company  to  his  own  use  obtained  poBsesaion  of  them  from  the  vault 
clerk  by  fraudulently  pretending  that  he  was  authorized  to  receive 
them  to  take  to  the  owner  in  a  room  in  the  company's  building,  it 
was  held  that  conveying  the  securities  from  one  room  to  another 
within  the  building  did  not  put  thorn  in  transit  within  the  meaning 
of  a  policy  insuring  against  loss  by  reason  of  securities  being  stolen, 
misappropriated,  or  made  away  with  "whilst  in  transit  ...  be- 
tween any  houses  or  places." 

In  Vn'iled  Stales  Fiddity  &  G.  Co.  v.  Union  Bank  (1917)  39 
Ont.  L.  Rep.  3.18,  where  an  employee  took  money  from  a  package  be- 
longing to  a  bank,  which  was  being  transferred  from  a  branch  office, 
and  need  the  money  to  make  np  a  shortage  in  the  bank  caused  by  .a 
prior  abstraction,  it  was  held  that  an  insurer,  issuing  a  bond  after 
ti)Q  first  abstraction,  was  not-liabls  op  tlic  bond  wh.ich  guaranteed  to 
pay  the  employer  suth  pecuniary  loss, as  the  employer  should  sus- 
tain by  theft.  The  court  said:  "The  facts  iu  the  case  are  not  in 
dispute,  but  the  defendant  and  the  third  party  contend  that  imme- 
diately Desjardins  appropriated  the  $2,010  the  theft  was  complete, 
and  the  plaintiff  became  liable  upon  its  bond.  Desjardins,  who  was 
a  witness,  statetl  that  when  he  took  from  the  bag  which  contained 
the  $6,570  the  amount  to  cover  his  shortage,  he  intended  to  steal  the 
same,  and  iu  this  manner  to  appropriate  it  to  his  own  use,  which  he 
did  by  depositing  it  with  the  funds  of  the  bank  and  so  wiping  out.his 
shortage.  I  think  it  clear  beyond  question  that  the  theft  of  the 
$8,010  so  applied  was  complete,  and  if  that  fact  constitutes  a  de- 
fense the  plaintiff  must  fail.  But  the  (|uestion  turns  upon  the  form 
of  the  boud.  The  plaintiff  by  its  bond  'guaranteed  to  pay  to  the 
Union  Bimk  of  Canada,  the  emjiloyer,'  such  pecuniary  loss  as  the 
em]iloyer  shall  sustain  .  .  .  I>y  theft,'  etc.  In  t!iis  case,  although 
the  theft  was  complete,  there  was  no  pecuniary  loss  by  reason  of  the 
theft.  It  was  immediately  paid  in  to  the  bank,  but  all  the  time  it 
was  the  bank's  money,  even  while  in  the  hands  of  Desjardins.  Sup- 
pose the  bag  containing  the  money  had  been  carried  to  the  private 
house  of  Desjardins  aud  there  recovered  by  an  officer  of  the  bank. 
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In  each  case  it  is  de&r  bejond  argument  that  tlie  bank  could  not  re- 
cover upon"  the  bond,  because  it  had  suffered  no  pecuniary  loss ;  and 
what  was  done  here  is  in  effect  the  same,  indeed  rather  stronger  in 
favor  of  the  plaintiff,  for  the  money  never  in  fact  left  the  custody  of 
ihe  bank,  although  the  theft  was  complete.  It  makes  no  difference, 
as  between  the  plaintiff  and  the  bank,  tliat  Desjardins  applied  it  to 
cover  a  shortage.  The  plaintiff  was  not  in  fact  liable  for  the  short- 
age of  Desjardins,  which  took  place  before  the  plaintiff's  bond  to  the 
defendant  was  given."  An  ioteresting  case,  and  apparently  the  only 
one  which  has  passed  on  the  point  involved,  is  found  in  AmerUan 
tSdi).  Bank  £  T.  Co.  v.  Nationai  Surety  Co.  (1916)  91  Wash.  307, 
Ii.R.A.1916F,  435,  167  Pac.  8J7,  in  which  it  was  held  that  the  em- 
ployee causing  the  loss  must  be  identified  in  order  to  warrant  a  re- 
covery under  a  policy  undertaking  to  make  good  any  loss  which  an 
employer  may  sustain  by  reason  of  the  act  of  any  employee  named  in 
a  certain  schedule  attached,  specifying  different  amounts  of  indemni- 
ty as  to  each,  and  providing  for  determination  of  liability  with  re- 
spect to  each  employee  discovered  in  default,  and  consequently  no 
recovery  can  be  had  for  loss  of  which  the  only  knowledge  is  that  it 
must  have  been  caused  by  one  oi  mote  of  three  employees  named  in 
tiie  schedule. 

Provisions  for  faithful  performance  of  duties,  etc. 

Provisions  for  the  faithful  performance  of  duties  by  employees  of 
banks  or  trust  companies  are  common  in  fidelity  policies  or  bonds. 

In  Minor  V.  Mechanics'  Bank  (1828)  1  Pet.  46,  7  L.  ed.  47,  the 
court,  in  upholding  a  right  to  recover  for  breach  of  a  cashier's  bond 
conditioned  to  well  and  truly  execute  his  duties,  where  on  leaving 
the  bank  he  failed  to  pay  over  or  account  for  a  portion  of  the  bank's 
money  received  by  liim,  and  holding  that  it  might  be  inferred  that 
such  money  was  wilfully  wasted  by  the  cashier  or  applied  to  his  own 
use,  said :  "It  lins  been  argued  that  this  instruction  is  the  more-ma- 
terial and  injurious  to  the  defendants  because  it  proceeds,  in  the  latter 
part,  upon  a  misconstruction  of  the  true  import  of  the  condition  of 
the  bond.  The  condition,  that  Minor  shall  'well  and  truly  execute 
the  duties  of  cashier'  of  the  bank,  is  said  to  be  merely  a  stipulation 
for  honesty  in  the  difchargo  of  the  duties,  and  not  for  skill,  capacity, 
or  diligence.  We  are  of  a  different  opinion.  'Well  and  truly  to 
execute  the  duties  of  the  office'  includes  not  only  honesty,  but  rea- 
sonable skill  and  diligence.  If  the  duties  are  performed  negligently 
and  unskilfully — if  they  are  violated,  from  want  of  capacity  or  want 
of  care — they  can  never  be  said  to  be  'well  and  truly  executed.'  The 
operations  of  a  bank  require  diligence,  with  fitness  and  capacity,  as 
well  as  honesty,  in  its  cashier;  and  the  security  for  the  faithful  dJa- 
10  B.  R.  O. 
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charge  of  his  duties  would  be  utterly  illusory  if  we  were  to  narrow 
down  its  import  to  a  guaranty  against  personal  fraud  only." 

And  it  has  be^n  held  that  there  is  a  breach  of  s  bond  conditioned 
that  a  cashier  shall  well  and  faithfully  discharge  the  duties  imposed 
upon  him  as  cashier  by  the  character  and  by  laws,  and  all  other  duties 
which  may  be  imposed  upon  him,  where  he  misappropriated  funds 
of  the  bank  pretending  that  he  had  borrowed  them,  although  there 
were  no  by-laws,  and  the  charter  merely  required  him  to  make  oati 
that  he  would  discharge  his  duties  diligently,  honestly,  and  impar- 
tially, and  prohibited  him  from  borrowing  from  the  buik.  MeShane 
V.  Hoivard  Bank  (1890)  73  Md.  135, 10  L.B.A.  552,  20  Atl.  776. 

And  under  a  bond  of  a  cashier  that  he  shall  "well  and  truly"  per- 
form the  duties  of  cashier  "to  the  best  of  hie  abilities"  the  liability 
is  not  restricted  to  acta  of  infidelity  and  dishonesty,  and  a  liability 
attaches  where  the  cashier  transcends  bis  powers  and  changes  eecnri- 
ties  of  the  bank  in  abuse  of  his  trust.  Barrington  Y.  Bank  of  Wash- 
ington (1826)  14  Serg.  &  K.  405. 

And  there  is  a  breach  of  a  bond  given  on  behalf  of  a  cashier  condi- 
tioned that  he  will  "honestly  and  in  good  faith  perform  all  the  duties 
of  cashier,"  where  he  misappropriates  stock  of  the  bank  which  he 
had  taken  in  his  own  name  as  security  for  a  note  to  the  bank,  which 
he  indorsed  in  order  to  evade  the  prohibition  against  loans  by  the 
bank  on  the  security  of  its  own  stock,  Walden  Nai.  Bank  v.  Birch 
(1891)  130  N.  Y.  22J,  14  L.R.A.  211,  29  N.  E.  127. 

And  in  Wallace  v.  Exchange  Bank  (1890)  126  Ind.  265,  26  N.  E. 
176,  where  a  bond  undertook  that  the  cashier  of  a  bank  should  faith- 
fully and  honestly  do  and  perform  all  the  duties  of  his  oflBce,  it  was 
held  that  the  obligors  were  liable  for  large  auma  of  money  belong- 
ing to  the  bank  which  were  invested  in  illegal  transactions  by  the 
cashier. 

And  where  it  is  proven  that  a  cashier  of  an  insured  bank  had* 
loaned  himself,  without  authority,  exce^ive  amounts  of  the  bank's 
funds  without  taking  security,  and  that  his  bills  receivable  were  con- 
siderably less  in  their  aggregate  than  his  bills  receivable  account  car- 
ried on  the  books  of  the  bank,  it  cannot  be  said  that  it  has  not  been 
proved  that  he  has  misappropriated  the  funds  of  the  bank ;  and  the 
fact  that  he  has  placed  his  worthless  notes  in  the  bank  for  the  amount 
of  the  funds  used  or  taken  by  him  does  not  affect  the  substance  of 
the  transaction  or  change  its  real  character.  National  Surety  Co.  v. 
WiUiams  (1917)  74  Fta.  446,  77  So.  212. 

And  it  has  been  held  that  embezzlement  of  the  bank's  funds  by  an 
assistant  bookkeeper  under  cover  of  false  entries  in  the  books  of  the 
bank  is  covered  by  a  bond  conditioned  for  the  faithful  discharge  of 
the  trust  reposed  in  him  as  such  assistant  cashier,  the  court  bold- 
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ing  that  the  abBtractioD  was  included  although  it  conetitated  8  felony. 
Rochester  City  Bank  v.  Elwood  (1860)  21  N.  T.  88. 

Bnt  in  Allison  v.  Farmers'  Bank  (1828)  6  Rand.  (Va.)  204,  a 
bond  conditioned  that  a  bank  employee  should  faithfolly  perform 
the  dntiee  assigned  to,  or  trust  reposed  in,  him  as  accountant,  and 
should  be  of  good  behavior  in  office,  vaa  held  not  breached  where  the 
employee  stole  money,  the  court  holding  that  the  bond  was  not  in- 
tended to  insure  against  losses  by  the  eomfiission  of  felonies. 

In  Bank  of  Toronto  v.  European  Assur,  Soc.  (1870)  14  Lower 
Can,  Jur.  186,  where  a  bond  undertook  to  indemnify  a  bank  against 
loss  or  damage  by  reason  of  the  want  of  integrity,  honesty,  or  fidelity, 
or  by  the  negligence  or  default,  of  the  bank's  manager,-  it  was  held 
that  there  was  a  breach  of  the  bond  by  reason  of  the  manager's  allow- 
ing overdrafts  by  a  depositor,  and  in  concealing  and  acting  in  con- 
cert with  the  depositor. 

Conditions  against  loss  by  larceny  or  embezzlement,  etc. 

In  ctKistruing  policies  providing  for  indemnity  against  loss  by  acts 
amounting  to  embezzlement  or  larceny,  there  is  a  difference  of  opinion 
among  the  courts  as  to  whether  the  facte  must  be  such  as  would 
justify  a  criminal  conviction  in  order  to  recover  on  the  obligations. 

It  has  been  held  unnecessary  to  show  circumstances  sufficient  to 
c<Hi8tttute  the  crime  of  embezzlement  or  larceny  in  order  to  recover 
under  a  bond  undert^ing  to  reimburse  a  bank  for  all  pecuniary  loss 
sustained  by  reason  of  the  fraud  or  dishonesty  of  a  named  person  in 
connection  with  the  duties  of  his  office  "amounting  to  embezzlement 
or  larceny."  Delaware  State  Bank  t.  CoUon  (1918)  102  Ean.  365, 
170  Pac.  993.  The  court  said:  "It  was  not  necessary  that  the  peti- 
tion should  allege,  or  that  the  proof  should  establish,  facts  sufficient 
to  constitute  the  crime  of  embezzlement  or  larceny.  The  purpose  of 
tlie  bond  was  to  indemnify  the  bank  against  pecuniary  loss  occasioned 
through  the  fraud  or  dishonesty  of  Colton  in  connection  with  his 
duties  as  cashier,  and  the  words  'amounting  to  embezzlement  or  lar- 
ceny' cannot  be  given  the  effect  contended  for.  They  do  not  so  far 
cjualify  the  words  'fraud  and  dishonesty'  as  to  relieve  the  surety  com- 
pany from  liability  until  the  bank  produced  testimony  which  would 
have  been  sufficient  in  a  criminal  case  to  convict  Colton  of  one  of  these 
crimes.  Bonds  of  this  character  are  to  be  construed  most  strongly 
against  the  surety  company.  It  is  not  in  the  position  of  a  private 
surety,  who  is  favored  by  the  law  and  permitted  to  rely  upon  teclmi- 
cal  defenses.  .  .  .  The  surety  company  prepares  the  bonds  on  its 
own  forms,  and  the  courts  as  a  general  rule  construe  them  as  in- 
tended to  protect  the  obligee  from  loss  occasioned  by  the  dishonest 
and  fraudulent  acts  of  the  principal,  wholly  regardless  of  whether  or 
10  B.  n.  C.  68 
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not  the  principal  might  upon  the  facts  established  have  been  convicted 
of  embezzlement  or  larceny," 

And  the  evidence  in  Delaware  State  Bank  V.  Golton,  supra,  was 
held  to  justify  the  conclusion  that  a  cashier's  conduct  amounted  to 
embezzlement  within  the  policy  involved,,  there  being  testimony  that 
the  employee  had  misappropriated  property  belonging  to  the  bank. 

And  in  Naiional  Surety  Co.  \.  Williams  (\9\Q)  74  Fla.  446,  77 
So.  212,  it  waa  held  that  in  order  that  liability  might  attach  on  a 
bond"  insuring  a  bank  ag&inst  "fraud  and  dishonesty,  including  lar- 
ceny or  embezzlement,  forgery,  and  misappropriation  of  funds"  by 
an  employee,  it  was  not  necessary  for  the  employer  to  introduce  such 
evidence  as  would  be  necessary  to  convict  the  employee  of  the  crime 
of  larceny  or  embezzlement  before  liability  upon  the  bond  attaches. 
And  the  insurer  waa  held  liable  for  a  loss  resulting  where  the  bank 
employee  put  his  note,  whicli  was  of  no  value,  in  the  bank  and  issued 
a  certificate  of  deposit  of  the  bank  for  a  like  amount,  which  he  used 
to  purchase  stock  in  another  company.  The  court  stated  that  the 
transaction  was  in  legal  effect  the  same  as  if  he  had  taken  the  cash 
out  of  the  bank  and  used  it  to  purchase  the  property,  and  that  there 
waa  a  misappropriation  which  was  fraudulent  and  dishonest.  But 
it  was  further  held  that  the  insurer  was  not  liable  for  the  amount  of 
notes  given  by  the  employee  for  shares  of  stock  in  the  bank,  it. appear- 
ing that  other  shareholders  did  the  same,  and  that  when  the  employee 
left  the  bank's  employ  he  left  the  shares  of  stock  and  made  no  claim 
to  them. 

And  in  London  Guarantee  &  Accx.  Go.  y.  Hochelago-  Banh  (1893) 
Eap.  Jud.  Quebec  3  B.  R.  25,  althouph  there  waa  no  technical  embez- 
zlement, it  was  held  that  there  was  a  breach  of  a  bond  indemnifying 
against  loss  "by  fraud  and  dishonesty  amounting  to  embezzlement," 
where  the  cashier  caused  his  checks  to  a  large  amount  to  be  certified" 
by  the  ledger  keeper,  although  he  had  not  funds  on  deposit  to  cover 
the  checks. 

But  in  Dominion  Trust  Co.  v.  Naiional  Surety  Co.  (1915J  137  C. 
C.  A.  342,  821  Fed.  618,  Ann.  Cas.  1917C,  447,  where  a  president  of 
a  trust  company,  who  was  also  a  siiareholder,  from  time  to  time  sur- 
rendered his  certificates  to  himself  as  president,  canceled  them,  and 
as  president  reissued  new  shares  to  himself  for  greatly  increased 
numbers,  and  subsequently  sold  the  certificates,  it  was  held  that  no 
liability  attached  on  a  bond  conditioned  to  make  good  pecuniary  losses 
sustained  by  the  trust  company  throngh  the  personal  dishonesty  of  its 
employee  "amounting  to  larceny  or  embezzlement,"  since  the  acts 
done  did  not  amount  to  larceny  or  embezzlement. 

And  in  Guarantee  Co.  of  N.  A.  v.  Mechanics'  Sav.  Bank  4k  T.  Co. 
(1902)  183  U.  S.  402.  46  L.  ed.  253,  22  Sup.  Ct.  Rep.  1S4,  tev'g  on 
ttther  grounds  (1900)  40  C.  C.  A.  643, 100  Fed.  569,  it  was-held  that 
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there  could  be  ao  recovery  imder  a  boud  indemnifying  against  loss  by 
the  fraudulent  actions  of  a  bank  casbiet  which  were  equivalent  to 
embezzlement  or  larceny,  where,  a  loss  resulted  on  "account  of  over- 
<lrafta  paid  by  him  without  authority,  it  not  appearing  that  he  re- 
ceivefl  any  benefit  from  the  transaction,  since  tlie  acta  were  not  equiv- 
alent to  embezzlement  or  larceny. 

And  in  Fanners'  State  Bank  v.  Title  Qmranty  £  T.  Co.  (1908) 
133  Mo.  App.  705, 113  S.  W.  1147,  where  a  bond  undertook-  to  "make 
good  and  reimburse  to  the  said  employer  such  pecuniary  loss  as  may 
be  sustained  by  the  employer  by  reason  of  tlie  fraud  or  dishonesty  of 
the- said  employee  in  connection  with  tiie  duties  of  his  office  or  poai- 
tioa  amounting  to  embezzlement  or  larcuuy,"  it  was  held  that  the 
fraud  or  dishonesty  shown  must  he  such  as  to  amount  to  embezzle- 
ment or  larceny  to  warrant  a  recovery,  and  that  no  recovery  could 
be  had  for  a  loss  sustained  merely  by  his  fraud,  not  amounting  to  a 
crime;  and  where  there  was  evidence  that  flie  employee  intended  to 
convert  the  funds  of  the  hank  to  hia  own  uses  the  proof  was  held  in- 
sufQcient  to  warrant  a  recovery.    . 

And  in  United  States  Fidelity  &  G.  Co.  v.  Bank  of  Batesvtile 
(1908)  87  Ark.  348, 112  S.  W.  957,  wlicre  the  fidelity  bond  provided 
that  the  company  should  "make  good  and  reimburse  to  the  employer 
all  and  any  pecuniary  loss  sustained  by  the  employer  of  money, 
securities,  or  other  personal  property  in  the  possession  of  the  em- 
>  ployer,  or  for  the  .possession  of  whith  he  is  responsible  by  any  act  of 
fraud  or  dishonesty  on  the  part  of  said  employee  in  the  discharge  of 
the  duties  of  his  oifice  or  position  .  .  .  amounting  to  larceny  or 
embezzlement,"  it  was  held  that  the  obligation  did  not  cover  every 
liability  or  claim  which  might  accrue  in  favor  of  the  employer  and 
against  the  employee,  but  that  loss  by  larceny  or  embezzlement  by 
the  employee  mu&t  be  proved ;  and  the  evidence  in  this  case,  showing 
a  shortage  by  an  employee  of  a  bank,  who  vioa  furnished  vith  money 
to  buy  time  cliecks,  and  which  indicated  that  some  of  the  money  Imd 
been  used  for  his  personal  expenses,  was  held  insufficient  to  show  dis- 
honesty amounting  to  larceny  or  embezzlement. 

In  Livingston  v.  Fidelity  &  D.  Co.  (1905)  27  Ohio  C.  C.  662, 
it  was  lield  that  the  secretary  of  a  building  and  loan  company  was 
guilty  o£  embuz?lcnient  within  the  meaning  of  the  Ohio  statute  and 
also  within  the  meaning  of  a  bond  undertaking  to  indemnify  if  liis 
ac'ts  amounted  to  embezzlement  or  larceny,  where  the  secretary 
bought  cheap  vacant  lots  in  a  certain  city  under  fictitious  names 
and  applied  to  the  company  in  these  names  for  loans,  which  were 
granted  by  the  directors  on  hie  recommendations,  and  checks  issued 
to  the  fictitious  persons  were  turned  over  to  the  secretary,  who  in- 
dorsed them  in  the  name»of  l^e  fictitious  persons  and  appropriated 
the  proceeds. 
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And  under  a  bond  given  on  behalf  of  a  cashier,  cocdiiioDed  to 
make  good  "snch  pecuniary  loss  as  ma;  be  sustained  by  the  employee 
by  reason  of  the  fraud  or  dishonesty  of  said  employee  .  .  . 
amounting  to  embezzlement  or  larceny,"  there  ie  a  breach  of  the 
condition  where  the  cashier  issued  the  bank's  drafts  payable  to  a 
third  party,  knowing  that  the  party  had  no  funds  in  the  bank,  and 
.  under  a  promise  of  personal  gain,  by  reason  of  vbich  the  bank  sus- 
tained a  loss.  Rankin  t.  United  States  Fidelity  &  O.  Co.  (1912) 
86  Ohio  St.  267,  99  N.  E.  314. 

It  has  been  held  that  there  was  a  "wilful  misapplication  of  funds" 
within  the  meaning  of  the  bond  of  a  bank  teller,  where  he  drew  a 
check  on  the  bank,  with  knowledge  that  he  had  not  a  balance  to  his 
account  sufficient  to  pay  it,  and  when  the  check  was  received  from 
the  exchange  messenger  the  teller  got  possession  of  it  and  contrived 
that  it  should  not  be  charged  to  his  account,  and  falsified  the  books 
to  conceal  his  act.  Roseville  Trust  Co.  v.  American  Surety  Co. 
(1918)  91  N.  J.  L.  588, 103  Atl.  182.  The  court  said :  "The  ques- 
tion whether  or  not  these  acts  constituted  embezzlement  (an  off^se 
differing  from  wilful  misapplication — United  States  v.  Northway 
(1887)  120  U.  S.  32?,  30  L.  ed.  664,  7  Sup.  Ct.  Rep.  580)  is  one 
that  we  are  not  now  called  upon  to  consider.  They  undoubtedly  con- 
stituted a  wilful  misapplication  of  funds,  and  that  is  snSicient  for 
recovery  in  the  present  case.  The  funds  of  a  trust  company  are 
'wilfully  misapplied'  by  its  teller  when  he  converts  them  to  his 
own  use  or  benefit,  or  to  the  use  and  benefit  of  someone  other  than 
the  trust  company,  with  intent  to  injure  and  defraud  the  trust 
company.  .  .  .  By  the  term  'wilfnUy*  is  meant  purposely  or 
designedly.  The  intent  to  injure  and  defraud,  which  is  necessary 
to  constitute  a  wilful  mi eappli cation,  does  not  necessarily  involve 
any  malice  or  ill  will,  but  merely  that  general  intent  to  injure  and 
defraud  which  always  arises,  in  contemplation  of  law,  when  one  wil- 
fully or  intentionally  does  that  which  is  illegal  and  fraudulent,  and 
which,  in  its  necessary  and  natural  consequences,  must  injure  an- 
other. ...  In  the  case  at  bar  the  evidence  shows,  and  indeed 
the  defendant  Jennings  (the  teller)  in  effect  admits,  that  he  design- 
edly and  intentionally  did  the  following  fraudulent  and  illegal 
things:  (1)  He  drew  and  gave  his  $3,000  check  on  the  plaintiff  thist 
company,  knowing  that  his  balance  was  insufficient  to  meet  it  (a 
misdemeanor,  when  done,  as  here,  by  an  officer  or  employee — Comp. 
Stat.  p.  5661,  §  15) ;  (2)  he  caused  the  check  to  be  paid  by  the 
trust  company  to  its  loss;  (3)  he  abstracted  the  check  itself;  (4) 
he  contrived  that  the  check  should  not  be  charged  to  his  account; 
(5)  he  falsified  the  aceounls  and  books  for  the  purpose  of  conceal- 
ing the  abstraction  (a  high  misdemcanot — Comp.  Stat.  p.  5661,  g 
17).  The  necessary  effect  of  these  acts  was  the  conversion  of  funds 
10  B.  R.  C. 
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of  the  trust  company  to  hie  nse  and  benefit,  to  the  pectmiary  loaa 
of  the  company,  and  conBtituted  a  wilful  misapplication  of  its 
funda." 

In  Century  Bimk  t.  Young  (1914)  84  L.  J.  K.  B.  Tlf.  S.  385, 
where  a  policy  insured  &  bank  against  loaa  occaaioned  "by  reason  of 
any  .  .  .  currency,  coin,  or  other  similar  securities  .  .  . 
which  during  the  said  period  of  twelve  months  may  be  in  or  upon 
their  own  premises  .  .  .  being  .  .  .  lost,  destroyed,  or  other' 
wise  made  away  with  b;  robbery,  theft,  fire,  embezzlement,  bur- 
glary or  abstraction,  or  tt^en  out  of  their  possession  or  control  by  any 
fraudulent  means,"  it  has  been  decided  that  no  recovery  can  be  had 
on  losses  sustained  by  discounting  bills  deposited  by  a  customer, 
which  were  forgeries  and  worthless,  the  court  holding  that  the  policy 
contemplated  certain  securities  being  taken  away  from  the  b«uik  by 
fraud,  and  that  it  did  not  cover  all  banking  losses^ 

Provisions  against  loss  by  negligence,  omission,  or  commission. 

In  Crown  Bank  r.  London  Ovarantee  &  Acci.  Co.  (1908)  17  Ont. 
L.  Bep.  95,  where  a  policy  undertook  to  reimburse  a  bank  employ- 
ing a  cashier  and  accountant  for  "all  and  any  pecuniary  loss  sus- 
tained by  the  plaintiffs  directly  occasioned  by  dishonesty  or  negli* 
gence  ...  in  connection  with  their  duties  in  the  plaintifEs'  serv- 
ice,"  the  insurer  was  held  liable  for  the  loss  sustained  through  the 
accountant  as  well  as  the  cashier,  where  the  latter  at  the  close  of  a 
business  day  abstracted  a  large  sum  from  the  money  in  his  posses- 
-  sion,  and  through  the  negligence  of  the  accountant,  whose  duty  it 
was  to  check  up  the  cashier's  accoimt,  the  abstraction  was  not  dis- 
covered until  the  cashier  had  taken  the  money  from  the  bank  and 
left  the  country. 

And  in  Ftrtt  Nat.  Bank  v.  United  States  Fidelity  £  G.  Co. 
(1912)  150  Wis.  601,  137  N.  W.  748,  where  the  bond  insured  a 
bank  against  loss  happening  through  the  dishonesty  or  through  any 
act  of  omission  or  commission  done  or  omitted  in  bad  faith,  a  recov- 
ery wag  allowed  for  loss  sustained  by  reason  of  an  employee's  cash- 
ing checks  of  a  person,  which  had  been  drawn  on  other  banks  in 
which  such  person  had  no  funds,  the  employee's  act  being  after  he 
had  been  instructed  not  to  cash  any  checks  of  such  person  on  out- 
side banks  nnless  he  had  the  assurance  of  the  bankb  on  which  they 
were  drawn  that  they  would  honor  them. 

In  United  States  Fidelity  £  0.  Co.  t.  Des  Moines  Nat.  Bank 
(1906)  74  C.  G.  A.  563,  145  Fed.  273,  in  an  action  on  the  bond  of 
a  cashier  vrhich  provided  that  the  company  should  not  be  liable  for 
any  lose  occasioned  by  mistake,  accident,  error  of  judgment,  or  any 
robbery  unless  by  or  with  the  Connivance  or  culpable  negligence  of 
the  employee,  and  stated  that  culpable  negligence  should  be  taken 
to  mean  failure  to  exercise  that  degree  of  care  and  caution  which 
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men  of  ordinary  prudence  and  intelligence  usually  exercise  in  re- 
gard to  their  own  affairs,  it  was  held  error  to  instruct  the  jury  that 
the  degree  of  care,  failure  to  exercise  which  would .  warrant  a  recov- 
ery, was  the  "very  lilghest,  you  might  also  say  the  Jiighest  possible," 
"the  very  highrst,"  and  -an  extraordinary  and  a  very  higli  degree ;" 
the  court  holding  that  the  terms  of  the  contract  were  perfectly 
plaih,  and  did  not  call  for  sucli  an  exercise  of  care  as  was  specified 
in  the  instruction,  hut  only  ordinary  prudence.  The  evidence  in  this 
case  wns  held  insufficient  to  show  that  a  certain  loss  was  sustained 
through  the  personal  dishonesty  or  culpable  negligence,  of  a  teller, 
where  the  testimony  left  it  wholly  a  matter  of  conjecture  as  to  which 
of  several  persons  was  responsible  for  the  loss.  j.  T.  W. 
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Adiaitiing  oumerH  —  Zatcral  Hupport  —  LlahllHy  of  oumw  acqwMng 
land  after  e-xravatian  —  Suinttdpnee  due  to  lack  of  repair  of.  re- 
'  talnittg  wall. 

An  owner  of  luid  is  liable  for  dRmage  occasioned  ty  the  subsidence 
of  land  of  an  adjainiDg:  owner  vhieh  resiiiti  because  a  retaining  vaU, 
built  liy  deEendant'a  predecessor  in  title  after  making  an  exeavation 
extending  to  the  houndary  line,  has  been  permitted  to  get  out  of  repair. 

(June  11.  1!)30.)- 

An  appeal  bv  the  plaintilT  from  the  judgment  of  his  Honor 
Judge  Widdififild,  one  of  the  Junior  Judges  of  the  County  Court 
of  the  C<iunty  of  York,  dismissing  the  action  aa  against  tiie  de- 
fendant Albert  E.  Brown. 

The  action  was  brought  in  the  county  court  against  Walter  T, 
Brown  and  'Albert  E.  Brown  for  damngi-s ,  for  injuries  to  the 
plaintiff's  land  by  excavatiug  done  by  the  defendants,,  or  one  of 
them,  on  land  adjoining  the  plaintiff's,  whereby  the  plaintiff's 
soil  was  deprived  of  lateral  support  and  fell-  into  the  excavation. 

The  excavation  was  made  by  the  defendant  Walter  J.  Brown 
when  owner  of  the  land.  The  subsidence  of  the  plaintiff's  land 
occurred  after  Walter  J.  Brown  had  conveyed,  his  land  to  the  de- 
fendant Albert  E.  Brown.  '  ■<  '■  •-' 
-10  B.  R    C. 
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[2]  Tfieleflrned  junior  judge  gave  judgmcBt  for  the  plaintiff 
against  the  defendant  Walter  J.  Erown  for  $200  and  costs,  and 
dismissed  the  action  as  agaiifat  the  defendant  Albert  E.  Brown. 

■  Theappeal  waa  heard  by  Meredith,  CJ.O.,  Maclaren,  Magee, 
and  !P«gu8on,  J  J.  A.  ' 

W.  A.  McMaster,  for  the  appellant,  submitted  that  judg- 
ment ahonid  go  against  the  defendant  Albert  E.  Urown.  Tho  lat- 
ter was  liable  on  the  same  ptinciple  as  one  who  lemes  ft  nnisanrio 
on  bis  land  19  liable  for  consequential  damage.  Broder  v.  5oi/- 
iafd(18T6)  L.  It  2'(?h.  Dir.  693,  45  L.  J.  Ch.  K.  S.  414,  24 
Week;  Eep.  -1011.  Cases  like  Greenwell  v.  Low  Bcechhurli  C'oil 
Co.  [1887]  3  Q.  B.  165,  66  L.  J.  Q.  B.  N.  S.  643,  76  L.  T.  K.  S. 
739,  awd  Hall  t.  Ihlke  of  Norfolk  [1906]  2  Ch.  493,  69  L.  J. 
Ok  N.  8.  S71,  64  J.  P.  710,  48  Week.  E^.  565,  82  1.  T.  N.  S. 
636,  16  Times  L.  R.  443,  20  Mor.  Min.  Rep.  636,  were  against 
him, 'bat  h6 'contended  that  fhere  was  a  difference  between  sub- 
jacent and'lateral  support.  He  alsO  a^ed  that  the  ainount  of 
the  damages  should  be  indremed,  ' 

J.  M.  Ferguson,  for  the  defendant  Albert  E.  Brown,  re- 
spondent, denied  that  the  nuisance  principle  could  be  appealed 
to,  and  asked,  if  that  were  So,  on  what  principle  could  the  re- 
spondent be  held  liable?  The  action"  was  one  in  tort,  and  only 
the  OTie  who  did  the  tortious  act  could  be  liable.  The  cases 
shoflfld  that  the  only  duty  cast  upon  the  respondent  was  to  keep 
the  land  as  he  found  it.  He  relied  upon  the  Greenwell  and  Hall 
cases,  afld  also  Teferred  to  Halsbury'sLaws  of  England,  vol.  11, 
p.  325,  para.  63S,  and  Am.  &  Eflg.  Enoyc.  of  Law,  2d  ed.  vol. 
18,  p.  552. 

Grayson  Smith,  for  the  defendant' Walter  J.  Brown,  re- 
spondent, said  that  he  did  hot  cross  appeal,  but  appeared  aa  a 
respondent  to  oppose  any  ificreaa^  in  the  damages. 

McMastfti',  in  reply. 

The:.jiidgment  of  ;the  court  was  read  by  Meredith,  O.J.O.-: 
This  ia  an  Biq)eiil  by  the  plaintifl  from  the  judgment  of  the 
County.  Court  of  the  County  of  York,  dated  the  9th  February, 
1920,  wjjich  was  diieoted  to  he-entered  by  a  junior  judge  of 
10  B.  K.  C.  ■    ;i      I      r 
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that  court  (Widdifield),  after  the  trial  before  him  without  a 
jury  on  that  day. 

The  respondent  Albert  £.  Brown  and  die  ^ipellant  are  the 
owners  of  adjoining  lots,  and  the  adHon  is  bron^t  to  recover 
damages  caused  b;  the  appellant's  land  having  subsided  and 
[3]  fallen  into  an  excavation  dug  by  the  defoLdant  Walter  J. 
Brown,  the  predecessor  in  title  of  the  reapondent  Albert  £. 
Brown,  in  his  land,  and  extending  to  the  boundary  line  between 
hiB  laud  and  the  land  of  the  appellant. 

It  was  established  by  the  evidebce  that,  after  the  making  of 
the  excavation,  a  kind  of  retaining  wall  was  built  by  the  defend* 
ant  Walter  J.  Brown  for  the  purpose  of  providing  support  to 
the  land  of  the  appellant ;  it  ocmsisted  of  l-ineh  planks  supported 
by  struts  or  braces.  This  retaining  wall  got  out  of  r^Mir  and 
failed  to  answer  the  purpose  for  which  it  was  built,  and  from 
time  to  time,  as  a  result  of  this,  a  subsidence  of  the  appellant's 
land  occurred  and  the  soil  fell  into  the  excavation.  Owing  to  the 
condition  of  the  wall,  this  occurred  after  the  re^K>ndent  became 
the  owner  of  the  land  of  Walter  J.  Brown. 

On  this  state  of  facts,  it  is  clear  that  someone  is  liable  to  the 
appellant  for  the  damages  he  baa  sustained,  and  the  queetiou  for 
decision  is  whether  or  not  the  respondent  is  liaUe. 

The  contention  of  the  respondent,  which  was  given  efifect  to  in 
the  court  below,  is  that  a  subsequent  owner  of  land  is  not  answer- 
able for  the  consequences  of  an  excavation,  made  in  it  by  a  pre- 
vious owner,  which  has  the  effect  of  withdrawing  from  his  neif^- 
bor's  land  the  lateral  support  to  which  it  is  entitied,  with  die 
result  that  his  land  subsides  and  the  soil  falls  away  into  the  excor 
vation. 

In  support  of  this  contention  two  English  cases  were  cited, 
Greenwell  v.  Low  Beechbum  Goal  Co.  [1897]  2  Q.  B.  165,  66 
L.  J.  Q.  E.  N.  S.  643,  76  L.  T.  K.  S.  759,  decided  by  Mr.  Jus- 
tice Bruce,  and  Hall  v.  Duke  of  Norfolk  [1900]  3  Oh.  403,  69 
L.  J.  Ch.  K  S.  571,  64  J.  P.  710,  48  Week.  Rep.  665,  82  L.  T. 
N.  S.  836,  16  Times  L.  R.  443,  20  Mor.  Min.  Rep.  636,  decided 
by  Mr.  Justice  Kekewich.  These  were  cases  in  which  the  ques- 
tion arose  between  owners  of  the  surface  and  persons  engaged  in 
mining  operations,  the  surface  and  mineral  rights  being  s^a- 

10  B.  B.  O. 


,dbyCoogIe 


FOSTER  V.  BROWN.  921 

rately  owned.  Subaidence  had  been  occasioned  by  the  working 
of  the  minerals  by  the  predecessor  in  title  of  the  defendants,  but 
the  injnry  for  which , damages  were  claimed  had  occurred  while 
the  defendants  were  in  possessifHi  of  the  minea,  they  being  in 
both  cases  tenants  of  the  owners. 

In  the  first  case  it  was  held  th'at  "a  lessee  of  underground, 
strata  is  not  liable  in  damages  to  the  owner  of  buildings  on  the 
surface,  who  has  acquired  a  right  to  have  the  buildings  uninjured 
by  underground  workings,  for  injury  occasioned  to  the  [4]  build- 
ings by  reason  of  subsideoce  happening  during  the  currency  of 
the  lease,  caused,  not  by  any  act  of  commission  on  the  part  of 
the  lessee,  hut  resulting  from  an  excavation  made  in  the  under- 
ground strata  by  the  lessee's  predecessor  in  title  prior  to  the  date 
of  the  lease."  The  view  of  Bruce,  J.,  was  that  no  duty  rested  on' 
the  defendant  to  prevent  the  subsidence,  and  that  the  maxim  aic 
utere  did  not  apply,  because  the  defendanta  had  done  nothing  to 
cause  injury  to  their  neighbors. 

Kekewich,  J.,  in  the  other  case,  followed  this  decision,  and 
upon  an  independent  considerati<m  of  the  question  came  to  the 
same  conclusion  as  that  reached  by  Eruce,  J. 

The  only  subsequent  case  in  which  either  of  these  cases  has 
been  considered,  that  I  have  been  able  to  find,  is  Atiomey-Oenerai 
v.  Boe  [1915]  1  Ch,  235 — a  decision  of  Mr.  Justice  Sargant. 
He  was  there  dealing  with  the  case  of  an  exeavation  immediately 
adjoining  a  highway,  which  was  a  source  of  danger  and  obstruc- 
tion to  persons  using  the  road,  and  at  p.  240  he  distinguished 
between  such  cases  as  that  and  cases  such  as  the  Qreenwell  Case, 
saying: — 

"Cases  such  as  OreenweU  v.  Low  BeeeJibum  Coal  Co.,  which 
deal  with  the  obligations  between  private  owners  when  support 
has  been  removed  by  a  predecessor  in  title,  appear  to  stand  on  a 
somewhat  difiFer^it  footing,  and  even  there  the  question  of  liabil- 
ity was  left  open  in  cases  where  there  might  be  a  structure  to  be 
maintained." 

I  understand  that  what  is  referred  to  is  tiie  passage  in  the 
judgment  of  Bruce,  J.,  at  p.  179,  where,  referring  to  the  duty 
which  it  was  argued  rested  on  the  defendants,  he  said : — 

"But  I  may  observe  that  if  in  any  case  any  such  obligation 
10  b:  r.  c. 
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were  imposed  upon  them,  such  obligation  oould  pnly  arise  la 
cases  where  it  is  proved  to  be  practioabLe  for  the  defeadante  b; 
artificial  support  to  have  prev«uted  the  subBidenoa  In  the  pres- 
ent case  there  is  nothing  to  show  that  tiiat  woujd  have  been  pos- 
sible." 

Dealing  with  the  same  question,  in  Qale  on  Eas^nents,  9th 
ed.  p.  382,  it  is  said: — 

"On  the  other  hand,  questions  of  great  difficultly  will  arise  in 
the  present  state  of  the  law  in  actions  for  subsideqco  caused  b; 
the  acta  of  persons  who  have  long  ceased  to  be  connected,  with  the 
land." 

[5]  In  Halebury's  Laws  of  England,  vol.  H,  par{u  636,  p, 
325,  it  is  said  :— 

•  "A  lessee,  and  probably  an  owner  in  fee,  of  nlinerala  pr  audftr- 
ground  strata,  is  not  liable  to  the  .owner  of  the  surface  who  enjoys 
an  easement  of  support  in  respect  of.. his  .building  for  damage 
caused  to  such  building  during  his  pQ$dession,  where  such  damage 
is  the  result  of  the  removal  of  support  by  his  predeceeaor."    ■ 

It  will  be  observed  that  this  passage  refers, to  wi.easementof 
support,  and  not  to  the  right  of  support  which  is  in  question  here, 
which  is  not  an  easement  but  a  right  incident. to  owiiea-sbip,  ex 
jure  natwoe. 

In  a-worfc  on  the  law  of  support  (Banksl,  which  Mir.  Justice 
Bruce  speaks  of  as  a  valuable  textbook  qn  thatjaw  by  :a  learned 
writer,  the  view  is  expressed  that  the  persou  who  U  liable  for  the 
damages  caused  by  subsidence  js  not  the  person  ''who  originally 
created  the  state  of  things  which  caused  the  subsidence,"  but 
"who  was  in  possession  of  the  property  in  which  that  state 'of 
things  esisted  at  the  time' when  the  subsidence  took  plaee">  (p. 
5) ;  and,  contrary  to  the  views  of  Bruce,  J.,  he  ti^eats  DaHet/ 
^faill  ColUerij-  Co.  v.  Miichell  (1886)  L.,E.  11  App.  Caa.  137, 
S5  I.  J.  Q.  B.  X.  S.  520,  54  L.  T.  N.  S.  882,  51  3.  P.  148,  as  a 
case  in  which  that  was  decided  to  be  the  law. 

If  the  rule  laid  down  in  the  two  cases  to  which  I  have  referred 
is  one  of  general  application,  and  not  subject  lio  the  qualifioaljon 
suggested  by  ilr.  Justice  Sargant,  .^nd,  they  were  ifell  decided, 
the  appeal, must  fail.  '..-..■ 

I  ^riuk  from  holding  that  the  law  .is  as  laid  dowq  in  the.  two 
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oaeea  to  which  I  have  referred,  aji<I  I  eee  no  reason  why,  if  a  pet- 
son  who  is  in  poasession  of  land  in  which  there  is  an  excavation 
which  is  a  source  of  dan^r  to  the  public,  although  the  excava- 
tion WAS  not  made  by  him  but  b;  a  predeeessor  in  title,  is  liable 
for  the  consequences  of  his  permitting  the  dangerous  condition  to 
continue,  the  same  rule  should  not  be  applied  where  a  lateral 
support  has  been  withdrawn  by  a  predecessor  in  title,  and  the 
condition  so  caused  has  been  permitted  to  remain  and  to  cause 
injury  to  his  neighbor,  the  owner  of  the  land  at  the  time  the  in- 
jury occurs  should  not  be  answerable  for  it.  The  consequences 
of  holding  otherwise  would  be  that  where  a  landowner  had  made 
an  excavation  in  his  lend,  and  thereby  removed  the  lateral  sup- 
port to  which  his  neighbor  [6]  is  entitled,  but  had  built  a  .solid 
retaining  wall  to  prevent  subsidence,  which,  during  his  owner- 
ship, prevented  it,  and  had  then  sold  his  land  to  another.'  and 
that  other  to  others,  and,  owing  to  a  subsequent  owner — it  might 
well  be  fifty  years  after — ^permitting  the  retaining  wall  to  decay 
«nd  no  longer  to  answer  the  purpose  for  which  it  was  constructed, 
with  the  result  thitt  his  nei^bor's  land  has  subsided,  he  would  be 
liable  to  answer  in  damages  for  the  injury,  and  the  man  whose 
failure  to  keep  up  the  retaining  wall  was  the  effective  cause  of 
the  injury  would  go  scot-free,  and  that  too  where  the  subsidence 
would  not  have  o^urred  if  the  retaining  wall  had  be^i  kept  in 
repair. 

Such  a  result  may  well  lead  one  to  doubt  the  eorrectuess  of  the 
decisions  in  the  two  cases  to  which  I  have  referred. 

Jn  Mitchell  v.  Darhy  Main  Colliery  Co.  (1884)  L.  E.  14 
Q.  B.  l)iv.  125,  the  language  of  all  ihe  judges  and  their  reasoning 
are,  iu  my  opinion,  opposed  to  the  view  tak«n  by  Bruce,  J.,  and 
Kekewich,  J.  I  refer  particularly  to  the  following  passage  from 
the  opinion  of  Bowen,  L.J,,  at  p.  138 : — 

"It  seems  to  me  that  there  has  really  been,  not  merely  an 
original  excavation  or.  act  done,  but  a  ooutinual  withdrawal  of 
support ;  tliat  is  to  say,  not  merely  an  original  act  the  results  of 
which  remain,  but  a  state  of  things  contiinued,  and  a  state  of 
things  continued  ivhich  has  led  to  and_  catised  the  subsequent 
damage." 
,    And  in  that  view  Fry,  L, J.,  .expressed  his  coacuri'enc& 

It  is  true  that  in  the  case  under  consideration  mf  qixealidii 
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aroee  as  to  tbe  liability  of  a  eubaequent  owner;  bat,  if  the  failure 
of  the  person  who  made  the  excavation  to  provide  support  in  sub- 
Btitntion  for  the  coal  which  he  had  taken  away  was  a  continual 
withdrawal  of  support  while  that  state  of  things  existed,  I  am 
unable  to  understand  why  tbe  failure  of  a  subsequent  owner  to 
provide  tbe  necessary  support,  and  a  fortiori  where  he  suffers  a 
retaining  Trail  to  decay,  is  not  equally  a  continual  or  coDtiuued 
withdrawal  of  support  within  tbe  meaning  of  tbe  expressions 
need  by  Lord  Justice  Bowen. 

I  am  not  impressed  with  the  views  expressed  by  Smce^  J., 
and  Kekewlch,  J.,  as  to  Darley  Main  CoUtery  Go.  v.  Mitchell, 
wbicb  are  directed  mainly  to  show  that  Lord  Blackburn  in  tbe 
Lords  did  not  agree  with  the  views  expressed  by  Lord  Justice 
Bowen,  and  not  to  a  criticism  of  those  views. 

[7]  Upon  tbe  whole,  I  have  come  to  the  conclusion  that,  in  the 
circumstances  of  the  case  at  bar,  the  respondent  Albert  E.  Brown 
is  liable  for  the  damages  which  the  appellant  has  sustained;  and, 
if  that  conclusion  is  inconsistent  with  the  deciaitms  of  Bruce,  J., 
and  Kekewich,  J.,  I  decline  to  follow  them.  In  doing  this  I  am 
fortified  by  the  opinion  of  tbe  judges  of  the  Court  of  Appeal  in 
Mitchell  V.  Darley  Main  Colliery  Co.,  to  some  extent  at  least  by 
the  opinion  of  Sargant,  J.,  to  which  I  have  referred,  and  by  tbe 
opinion  of  the  text-writ«r  whom  I  have  quoted. 

In  addition  to  this,  I  find  some  support  in  what  is  said  in  Qale 
on  Easements,  to  which  reference  has  also  been  made. 

It  is  to  be  regretted  that  tbe  very  important  question  which  it 
has  fallen  to  us  to  decide  has  arisen  in  an  appeal  from  a  county 
court,  our  deciaion  of  which  is  final. 

I  would  allow  the  appeal  with  costs,  and  substitute  for  the 
judgment  of  tbe  court  below  judgment  for  tbe  appellant  against 
the  respondent  for  the  damages  assessed,  with  costs. 

Since  the  forgoing  was  written,  my  brother  Ferguson  has 
called  my  attention  to  tbe  statement  of  the  case  in  Corpus  Juris, 
vol.  1,  p.  1221,  which  accords  with  my  view  and  is  as  follows: — 

"A  subsequent  purchaser  of  land  is  not  liable  for  an  injury  to 
adjoining  land  resulting  from  tbe  removal  of  the  soil  from  his 
own  land  prtOT  to  the  time  at  which  he  became  the  owner,  and 
which  be  did  not  anticipate,  except  to  tbe  extent  of  the  damagM 


,dbyCoogle 


FOSTER  T.  BBOWN.  KB 

eaased  by  his  failure  to  take  steps  to  prevent  further  injury  after 
he  became  the  owner." 

The  authority  cited  for  this  proposition  ia  Cavatuuigh  v. 
Thornton,  11  Ky.  L.  Bep.  858. 

Appeal  allowed. 

[The  effect  of  the  decision  of  the  court  is  to  set  aside  the  judg- 
ment for  the  plaintiff  against  the  defendant  Walter  J.  Brown.] 

Note. — Liability  of  subaequeiit  owner  of  real  pro[»erty  for 
injuries  to  adjoining  proper^  in  consequence  of  excava- 
tion made  by  predecessor  in  title. 

The  question  here  under  consideration  cannot  be  said  ae  yet  to  be 
definitely  settled. 

It  will  be  obBerved  that  the  court  in  the  reported  case  (Foster  v. 
Bbown,  ante,  918)  decided  that  one  who  became  the  owner  of  land 
before  the  subsidence  of  the  land  of  an  adjoining  owner  because  a  re- 
taining wall,  built  by  the  defendants*  predecessor  in  title  to  protect 
the  adjoining  land  from  an  excavation  extending  to  the  boundary 
line,  was  permitted  to  get  out  of  repair,  was  liable  for  .the  damage 
resulting  from  the  subsidence.  The  reasoning  of  the  court  in  the 
case  is  at  least  somewhat  persuasive  so  far  ae  it  is  applicable  to  a 
Eimilar  situation;  that  is,  where  the  one  who  acquires  the  land  allows 
a  retaining  wall  erected  by  his  predecessor  to  become  out  of  repair, 
in  consequence  of  which  a  subsidence  follows  on  the  adjoining  prop- 
erty. 

This  decision  finds  some  support  is  an  abstract  of  the  decision  in 
Cavanaugk  v.  Weber  (1890)  11  Ky.  L.  Hep.  868,  where  it  is  stated 
that  one  is  not  liable  for  an  injury  to  his  neighbor's  lot,  resulting 
from  the  removal  of  the  soil  from  his  own  lot  prior  to  the  time  when 
he  became  the  owner,  in  which  he  did  not  participate,  but  that  he 
may  be  responsible  to  the  extent  of  the  damages  inflicted  by  his  fail- 
ure to  take  steps  to  prevent  further  injury  after  he  purchased  the  lot. 

The  question  of  the  liability  of  one  operating  mines  for  subsi- 
dences of  the  surface  due  to  excavatioos  made  by  his  predecessor  in 
title  has  been  considered  in  several  cases  with  the  result  that  the 
courts  have  refused  to  hold  the  operator  liable. 

Thus  in  Oreenmll  v.  Low  Beechbum  Coal  Co.  [1897]  2  Q.  B.  165, 
it  was  held  that  a  lessee  of  miuiog  rights  was  not  liable  for  subsi- 
dences happening  while  he  was  in  possession,  which  were  due  solely 
to  the  excavations  made  by  his  predecessor  in  title  before  the  date  of 
the  lease.  The  court  said :  "What  act  has  been  done  which  it  was 
10  B.  B.  O, 


,dbyCoogle 


920  ANNOTATION. 

the  duty  of  the  defendants  to  take  due  care  to  prevrait?  The  a 
must  be  that  they  have  not  taken  due  care  to  prevent  the  subsidence. 
But  what  duty  was  there  on  their  part  to  prevent  the  subsidence? 
They  had  taken  no  part  in  tlie  excavation.  The  excavatioo  was  hot 
wrongful.  Until  the  damage  ensued  there  was  no  cause  of  action, — 
no  cause  of  complaint  against  anyone.  How,  then,  did  the  duty  arise 
by  which  it  became  incumbent  on  the  defendants  before  the  sub- 
sidence took  place,  to  anticipate  or  prevent  the  siib^itlence?  It^is 
said  that  the  defendants  were  hound  so  to  use  their  land  as  not  to 
injure  their  neighbors.  So  they  were.  But  they  have  done  nothing 
to  cause  injury  to  their  neighbors;  and,  unless  they  are  under  an 
obligation  to  present  the  consequences  of  an  act  done  by  their  pred- 
ecessor in  title,  tlTey  have  not  been  guilty  of  any  omission  of  duty 
for  which  they  can  be  rendered  liable.  It  is  suggested' that  the  ex- 
cavated strata  left  without  any  artificial  support  amounted  to  a 
nuisance;  but  I  do  not  think  they  did.  Until  the  actual  subsidence 
hapjiened  there  was  nothing  unlawful  in  the  state  in  which  the  land 
was  left.  At  no  moment  prior  to  the  subsidence  can  it  be  said  that 
there  was  any  duty  upon  anyone  to  provide  artificial  support;  and^ 
therefore,  it  seems  to  me  that  it  cannot  be  said  that  the  defendants 
are  guilty  of  a  default  of  duty  in  allowing  a  state  of  things  to  con- 
tinue which  was  a  perfectly  lawful  state  of  things." 

The  decision  in  Oreenwelt  y.  Low  Beechbum  Coal  Co,  supra,  was 
followed  in  Hall  v.  Norfolk  [1900]  2  Ch.  493,  69  L.  J.  Ch.  N.  S. 
571,  64  J.  P.  710,  48  Week.  Bep.  565,  82  L.  T.  N.  S.  836,  16  Times 
L.  E.  443,  20  Mor.  Min.  Rep.  636,  where  it  was  held  that  a  devisee  of 
the  owner  of  mineral  lands  was  not  liable  for  a  subsidence  of  neigh- 
boring land  which  was  due  to  excavations  by  tlie  devisor. 

And  following  the  decision  in  Oreenwell  v.  Low  Beechbum  Coal 
Co.  supra,  in  Slelladon  v.  Acadia  Coal  Co.  (1898)  31  N.  S.  261,  it 
was  held  that  a  coal  mining  company  waa  not  liable  for  damages 
cau.sed  by  a  subsidence  of  the  surface  occurring  during  its  occupa- 
tion which  resulted  from  an  excavation  made  by  a  previous  occupier. 

In  Dtirley  Main  Colliery  Co.  v.  Mitchell  (1886)  L.  R.  11  App. 
Cas.  187,  55  L.  J.  Q.  B.  N.  S.  529,  54  L.  T.  N.  S.  883,  51  J.  P.  148, 
the  question  was  as  to  the  liability  of  lessees  of  coal  mining  rights, 
who  had  paid  for  damage  due  to  subsidence  caused  by  a  remo\'al  of 
coal,  for  damage  resulting  subsequently  from  a  further  subsidence, 
which  would  not  have  occurred  if  an  adjoining  owner  had  not 
worked  his  coal  land,  and  the  question  of  liability  of  a  subsequent 
owner  or  lessee  was  not  involved.  The  right  to  recover  was  sustained 
by  a  majority  of  the  court.  Blackburn,  J.,  however,  dissented,  and, 
in  refusing  to  take  the  view  that  there  was  a  continual  withdrawing 
of  support,  said  that  one  consequence  of  doing  so  would  be  that 
where  the  owner  in  fee  of  a  seam  of  coal  worked  it  out,  and  died  leav- 
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ing  it  in  this  state,  the  heir  of  the  land  in  which  the  worked-out 
sPam  lay  would  be  liable  to  an  action  for  continuing  a  niiieance,  and 
he  stated  tliat  surely  the  facts  could  not  be  such  aa  would  produce 
that  elTect. 

And  in  Secongost  v.  Missouri  P.  B.  Co.  (1893)  53  Mo.  App.  369, 
it  waa  held  that  a  complaint  which  did  not  show  that  the  defendant 
had  done  the  digging  away,  although  it  was  in  posseesion  of  the 
excavated  property  "during  the  time  when  the  plaintiffs  adjoining 
land  fell  in,  ^  reason  of  the  excavating,  did  not  set  out  a  cause  of 
action;  the  court  stating  that  it  was  thedlgging  away  of  the  soil  so 
near  to  the  plaintifFs  property  as  to  catiHC  it  to  fall  in  that  made  up  , 
the  wrong  committed,  and  for  which  damages  in  such  cases  were  al- 
lowed. 

In  Lyons  X.  Walsh  (1917)  92  Conn.  18,  L.1J.A.191YF,  680,  101 
Atl.  488,  where  a  former  owner  of  land  when  excavating  r«noved  n 
part  of  adjoining  land  and  erected  a  solid  stone  wall  entirely  on 
such  adjoining  land  to  support  it,  it  waa  held  that  the  wall  became  ■ 
a  part  of  the  land  on  which  it  was  erected,  and  that  no  bunlen  at- 
tached to  the  other  parcel' with  respect  thereto,  and  that  as  between 
subsequent  purchasers  of  the  liifferent  parcels  the  duty  to  maintain 
the  wall  i-ested  on  the  one  owning  the  land  on  which  it  waa  sibiated, 
and  not  upoli  the  one  who  had  acquired  the  land  formerly  belonging 
to  the  one  who  built  the  wall.  The  court  said:  "When  a  former 
owner  of  the  Lyons'a  laud  first  disturbed  its  surface,  he  did  so  at  the 
peril  of  answering  in  damages  if  his  act  should  destroy  the  lateral 
support  which  was  his  neighbor's  by  natural  right.  The  law  as  to 
tliat  situation  is  universally  settled :  'The  right  of  an  owner  of  land 
to  the  support  of  the  land  adjoining  is  jure  nattirce,  like  the  right  in 
a  flowing  sti^m.  Every  owner  of  land  is  entitled,  as  against  his 
neighbor,  to  have  the  earth  stand  and  the  water  flow  in  its  natural 
condition.'  Oilmore  v.  DriscoU  (1877)  122  Mass.  201,  23  Am. "Rep. 
-.iVi,  14  Mor.-Min.  Rep.  37;  Trowbndge.v.  True  (1884)  58  Conn. 
190,  52  Am.  Rep.  579;  OeffarFlli  v.  Landino  (1909)  82  Conn.  126, 
72  Atl.  564,  Re  apparently  recognized  this,  and  sought  to  forestall 
the  probable  result  to  the  higher  ground  of  the  upper  lot  by  substi- 
tuting an  artificial  fiu[iport  to  safeguard  it.  In  every  effective  sense 
he  accomplished  this  purpose,  but  wliat  he  actually  did  was  to  take 
away  a  portion  of  his  neighbor's  land  and  replace  it  with  a  solid 
stone  wall.  Whether  he  invaded  the  adjoining  lot  by  mistake  or  with 
its  owner's  consent  is  of  no  consoqnonce,  so  far  as  his  successors  in 
title  are  concerned.  It  was  in  any  event  so  done  as  to  leave  no  charge 
upon  his  own  land.  The  wall  became  as  much  a  part  of  the  realty 
upon  which  it  was  built  as  the  earth  had  been  which  it  replaced,  and 
with  the  same  incidents  and  burdens  of  ownership  as  attach  to  every 
pari  of  the  land  on  which  it  stands,    .    ,    .    The  accepted  law  with 
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relatioti  to  lateral  support  ie  therefore  without  direct  gignificanm' 
here,  and  of  only  ao  incidental  interest  in  its  possible  bearing  upon 
the  equities  which  the  case  diacloees.  Such  right  arising  from  it  as 
the  defendant's  predecessors  in  title  had  in  relation  to  the  adjoining 
land  was  by  way  of  relief  in  damages,  once  a  wrongful  invasion  had 
been  followed  by  au  actual  injury  to  the  land.  There  is,  of  course,  no 
natural  ri^t  to  equitable  interference  for  the  prevention  of  such  an 
anticipated  wrong, — though  it  may  very  well  be  that  in  caaea  pre- 
senting situatione  peculiar  to  themaelvea  and  disclosing  the  essential 
elements  of  irreparable  injury  a  court  of  equity  will  interpose  its  aid. 
But  the  redress  contemplated  by  the  law  is  that  which  comes  from 
an  infringement  of  the  right  that  works  actual  damage.  The  vio- 
lator is  then  answerable  for  his  tort,  whether  he  be  the  owner  of  the 
premises  on  which  the  initial  mischief  is  committed,  or  the  merest 
atranger-to  the  title.  .  .  .  The  action  is  a  purely  personal  one. 
The  wrong  which  gives  rise  to  it  binds  the  land  to  nothing,  charges 
.  the  title  with  nothing.  But  if  the  owner,  in  anticipation  of  such  an 
injury  arising  out  of  his  acts,  sets  an  artificial  structure  on  his  own 
land  to  prevent  it,  and  to  replace  what  he  has  removed,  he  assomes 
an  obligation  which  equity  will  recc^ize,  and  charges  the  land  with 
its  maintenance — so  far,  at  least,  as  that  maintenance  is  necessary 
to  preserve  his  neighbor's  rights.  The  defendant  seems  to  assume 
that  iu  some  way  the  situation  presented'  here  is  controlled  by  this 
principle,  and  relies  chiefly  upon  the  earnestly  urged  unfairness  of 
saddling  the  maintenance  of  the  wall  upon  her,  when  it  was,  con- 
fessedly erected  by  a  former  owner  of  the  adjoining  land  to  protect 
what  later  became  hers  from  the  consequences  of  hie  invasion. 
However  persuasive  her  statement  of  the  equities  may  appear  in  this 
limited  view  of  the  situation,  the  claim  is  not  tenable.  It  ignores  the 
entire  absence  of  the  link  vitally  necessary  here  to  fasten  any  liahil- 
ity  u^Q  the  plaintiff, — a  burden  upon  the  land  itself  which  attaches 
to  her  as  its  owner.  She  is  obviously  only  reachable -through  this, 
and  it  is  not  even  seriously  suggested  that  under  the  positive  and 
well-understood  law  of  real  property  the  land  came  to  her  charged- 
wlth  any  duty  to  this  wall.  As  to  any  supposable  personal  agree- 
ment by  the  builders  of  the  wall  to  maintain  it — if  we  were  at  lib- 
erty on  the  record  before  us  to  assume  that  such  an  agreement 
ever  existed — ^there  is  no  conceivable  theory  of  law  or  equity  which 
could  transfer  the  obligations  of  such  a  personal  undertaking-to  the 
plaintiff  upon  her  mere  acquirement  of  a  title  in  no  way  affected  by 
it.  But,  while  these  considerations  are  decisive  of  the  case,  it  is  ap- 
parent that  something  might  be  said  for  the  plaintiff's  equitable 
position  here, — if  there  were  occasion  to  treat  the  matter  in  tiiat  aa- 
pect.  She  succeeded  to  her  present  ownership  as  recently  as  1913, 
and  took  the  land  as  she  found  it.  The  wall  was  no  |»rt  of  her 
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purchase,  but  waa  an  open  and  visible  part  of  the  adjoining  prop- 
erty. We  may  properly  assume  from  the  facts  found  that  it  was  then 
in  an  advancing  condition  of  decay.  Whatever  the  original  purpose 
of  its  erection  had  been,  it  became,  after  her  ownership  began,  a 
source  of  annoyance,  if  not  a  menace,  to  her  occupation.  Even  had 
she  taken  title  with  knowledge  that  the  structure  had  been  volun- 
,  tarily  put  there  by  some  former  owner  of  the  land  she  was  buying,  to 
avoid  a  personal  liability  for  a  tort  of  his  own,  this  could  not  weaken 
her  position  from  the  standpoint  of  equity.  She  was  in  no  sense 
equitably,  any  more  than  legally,  answerable  for  any  act  of  her  pred- 
ecessor in  title,  to  which  she  was  not  a  party,  and  which  did  not  re- 
sult in  a  charge  upon  the  land.  We  are  unable  to  sustain  the  judg- 
ment of  the  trial  court,  charging  the  plaintiff,  as  it  does,  with  the 
duty  of  maintaining  the  wall,  but  the  finding  is  comprehensive 
enough  to  warrant  a  final  disposition  of  the  case  without  a  retrial." 

J.  T.  W. 


[ENOUSH  COURT  OF  APPBAIj.] 

DAVIES  V.  THOMAS. 

[1020]  2  Ch.  189. 

A1k>  reported  In  [1S20]  W.  N.  181,  36  Times  L.  R.  571,  64  Sol.  Jo.  52S. 

Mawter  and  servant  •— Interference  xelth  etnployment  —  I/labtUtt/. 

MemberB  of  An  BiBSOciatioii  of  traders  In  a  particular  district,  having 
B  rule  which  provided  that  "on  an  employee  leaving  an  employer  who  is 
a  member  of  the  association,  the  employer  shall  (if  so  desirous)  report 
the  same  to  the  secretary,  who  shall  advise  sll  the  members,  and  no 
other  member  of  the  association  ehall  employ  or  supply  hjm  for  twelve 
months,"  are  not  liable  for  persuading  a  member  of  the  association,  no 
coercion,  threats,  or  improper-  pressure  being  employed,  lawfully  to 
terminate  his  employment  of  the  plaintiff,  who  had  previously  been  em- 
ployed by  another  member  of  the  asBociation,  and  who,  as  he  had  a  right 
to  do,  was  soliciting  business  from  his  former  employer'a  customers. 

—  IFTien  persuaalrin  mag  be  an  unlawful  tneane. 

From  the  fact  that  persuasion  is  employed  by  more  persons  than  one 
acting  in  concert,  pressure  may  be  Inferred  which  it  wonld  be  impoBsihle 
to  infer  from  the  act  of  one  person  by  himself.  Per  Warrington,  hj.,  at 
page  201. 

Beatratttt  of  trade  — Rule  of  trade  aaaoctatlon  reatricting  emptoji' 
tnent  of  former  employees  of  memlterM. 

A  rule  of  a  trade  associatioD  providing  that  on  an  empli^ee  leaving 
the  employment  o(  a  member  the. employer  may,  it  he  so  desires,  report 
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the  Bsme  to  the  secretary,  who  shall  advise  all  the  members,  and  that  no 
member  of  tbe  associatioD  shall  employ  or  supply  such  former  employee 
for  twelve  months,  although  void  as  in  unreasonable  restraint  of  tr«de, 
does  not  amount  to  an  actionable  conspiracy  where  it  has  no  coenjivs 
effect. 

Decision  of  P.  O.  Lawrence,  J.  [19M]  1  Ch.  217,  affirmed. 

(April  30,  192(J.) 

Appeal  from  a  decision  of  P.  O.  Lawrence,  J.  [1920]  1  Oh. 
217,  diemissiDg  an  action  in  which  the  plaintiff  daimed  an  in- 
junction to  restrain  the  defendant  from  interfering  with  him  in 
the  exercise  of  his  calling  of  a  traveler  in  the  jeast  trade.  , 

The  facts  are  fully  stated  in  the  report  in  the  court  bdow. 

Schwabe,  K.C.,  and  Roope  Reeve,  for  the  appellant.  Where 
a  body  of  employers  combine  with  the  object  of  inducing  by  pres- 
sure one  of  their  number  to  discharge  an  employee,  and  so  to  m- 
'  terfere  with  his  carrying  on  his  occupation  as  he  will,  that  is  an 
actionable  wrong.  Rule  20  of  this  association  is  admittedly  void, 
as  being  in.  restraint  of  trade.  Mineral  Waier  Bottle,  ate, 
Society  V.  Booth  (1887)  L.  R.  36  Cb.  Div.  465,  57  L.  T.  N".  S. 
573,  36  Week.  Rep.  274.  The  inference  from  [190]  the  facts 
in  this  case  is  that  tbe  members  of  the  association  agreed  together 
to  prevent  any  ex-cmployee  of  a  member  from  earning  his  living 
in  this  trade  if  his  former  employer  requested  that  it  should  be 
done.  If  an  employee  left  his  employer  and  set  up  in  business  for 
liimself,  under  rule  20  no  member  was  to  supply  him  with  goods, 
or  if  he  entered  the  employment  of  another  he  was  to  be  dis- 
charged. Such  an  arrangement  as  that  is  clearly  ill^al  and  ac- 
tionable if  damage  ensues.  It  is  true  there  was  no  threat  to  Hop- 
bins.  There  is  no  express  power  to  expel  from  the  association, 
but  tbe  members  could  make  themselves  exceedingly  disagreeable 
to  anyone  refusing  to  adhere  to  tbe  rules. 

[Lord  Stemdale,  M.R, :  Has  the  loamed  judge  found  that 
there  was  any  intention  on  the  part  of  the  members  to  injure  Hop- 
kins in  Ms  business  if  he  did  not  obey  the  rule?] 

Xo ;  but  the  meeting  was  called  to  enforce  rule  20,  and  pressure 
was  brought  to  bear  on  Hopkins. 

[Warrington,  L.J.:     Tho  learned  judge  has  found  that  no 
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illegal  means  were  used  and  that  the  act  induced  was  not  illegal.] 
It  is  BTibmitted  that  a  combination  of  persona  to  interfere  with 

the  plaintiff's  liberty  to  earn  his  living  in  his  own  way  is  prima 

facie  unlawful, 

[Younger,  L. J. :    If  three  persons  mntaatly  agree  that  each 

of  them  will,  if  so  required  by  the  other  two,  give  notice  to  his 

employee  to  terminate  his  engagement,  and  that  neither  of  the 

other  two  will  employ  him,  would  that  give  the  employee  any 

right  of  action?] 

It  is  submitted  that  it  would.    There  is  a  recognized  right  for  a 

man  to  dispose  of  his  labor  as  he  pleases  without  obstruction  or 

interference  by  others.     The  question  is,  what  interference  with 

thflt  right  is  actionable. 

(1)  An  inducement  not  to  employ  brought  about  by  violence  or 
threats  is  clearly  actionable. 

(2)  An  inducemrait,  without  threats,  to  break  a  contract,  is 
also  actionable  if  there  be  no  just  cause  for  the  inducing. 

(3)  Where  there  is  no  threat  or  violence  and  no  contract 
broken,  there  may  be  a  question  whether  there  is  any  right 
[191]  of  action  in  such  a  case.  See  per  Lord  Lorebum,  L.C.,  in 
Conway  v.  Wade  [1909]  A.  C.  506,  510,  78  L.  J.  K.  B.  N.  S. 
1025,  101  L.  T.  N.  S.  248,  25  Times  L.  R.  779,  53  Rol.  Jo.  754. 

If  there  is  an  oppressive  combination  necessarily  resulting  in 
injury  (excluding  intention  or  motive)  by  inducing  persons  not 
to  deal  with  another,  without  the  excuse  that  the  inducers  are 
merely  exercising  their  own  correlative  rights,  that  is  actionable. 
Valentine  v.  Hyde  [1919]  2  Ch.  129,  138,  88  L.  J.  Ch.  N.  S. 
326,  120  L.  T.  N.  S.  653,  35  Times  L.  R.  301,  63  Sol.  Jo.  390. 

[Younger,  L,J. :  You  aay  that  there  is  a  conspiracy  to  make 
effective  a  restrictive  covenant  which  conld  not  be  enforced  by  any 
of  the  parties  to  it.] 

Yes,  that  is  the  submission.  A  combination  of  two  or  more, 
without  jiisti6cation  or  excuse,  to  injure  a  man  in  his  calling,  is 
actionable  if  damage  results.  Quinn  v.  Leaihem  [1901]  A.  C. 
495,  1  B.  R.  C.  197,  70  L.  J.  P.  C.  :N".  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17  Times  L.  R.  749,  27 
Eng,  Rul.  Cas.  66.  That  was  the  converse  case  of  a  combination 
of  workmen  to  injure  an  employer. 
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In  Mogul  Steamship  Co.  v.  McGregor,  Qow  &  Co.  [1892]  A. 
C.  25,  61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week.  Eep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101,  it  was  held  that  the 
plaintiffs  liad  no  cause  of  action  because  the  acts  of  the  defend- 
ants were  done  with  the  lawful  object  of  protecting  and  extending 
their  trade.  Hut  see  Larkin  v.  Long  [1915]  A.  0.  S14,  843, 
[1915]  W.  X.  191,  84  L.  J.  P.  C.  N.  S.  201,  113  L.  T.  N.  S. 
337,  31  Times  L.  R.  405,  59  Sol.  Jo.  455,  49  Ir.  L.  T.  121,  Ann. 
Cas.  1915D,  509;  Giblan  v.  NatioTud  Amalgamated  Labourers' 
Union  [1903]  2  K.  B.  600,  1  B.  R  0.  528,  72  L.  J.  K.  B.  N.  S. 
907,  89  L.  T.  N.  S.  386,  19  Times  L.  K.  708. 

What  is  justification  in  a  case  like  this  ?  The  learned  judge  re- 
lied upon  the  fact  that  rule  20  was  inserted  in  the  rulos  with  the 
sole  object  of  benefiting  the  members  of  the  association  in  their 
respective  businesses.  But  that  has  been  held  not  to  be  the  law. 
South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.  [1905] 

A.  C.  239,  244,  246,  1  B.  R.  0.  1,  74  L.  J.  K.  B.  N.  S.  525,  53 
Week.  Rep.  593,  92  L.  T.  N.  S.  710,  21  Times  L.  R.  441,'  2 
Ann.  Cas.  436.  The  supposed  interest  of  the  inducers  is  not  suf- 
ficient justification,     larkin  v.  Long,  supra. 

An  accurate  summary  of  the  law  is  given  by  McCardie,  J.,  in 
Pratt  V.  British  Medical  Association,  [1919]  1  K.  B.  244,  265,  9 

B.  R.  C.  982,  88  L.  J.  K.  B.  N.  S.  628,  120  L.  T.  N.  S.  41,  35 
Times  L.  R.  14,  63  Sol.  Jo.  84. 

There  is  no  distinction  between  claims  for  inducing  persons 
to  break  contracts  already  entered  into  with  the  plaintiff,  and  for 
inducing  persons  not  to  enter  into  contracts  with  the  plaintiff. 
Both  are  maintainable  in  law.  Temperton  v.  liusseU  [1893]  1 
Q.  B.  715,  728,  62  L.  J.  Q.  B.  X.  S.  412,  4  Reports,  376,  69  L. 
T.  N.  S.  78,  41  Week.  Rep.  5G5,  57  J.  P.  676.  The  principle 
running  through  the  boycotting  [192]  cases  is  the  same  as  that 
which  governs  the  eases  on  enforcing  covenants  in  restraint  of 
trade.  Morris  v.  Saxelby  [1916]  1  A.  C.  688,  85  L.  J.  Ch.  N.  S. 
210,  114  L.  T.  N.  S.  618,  32  Times  L.  R.  297,  60  Sol.  Jo.  305, 
Ann.  Cas.  1916D,  537. 

Rule  20  in  this  ease  resembles  the  rule  in  Mineral  Water 
-Sotile,  etc.,  Society  v.  Booth  (1887)  L.  R.  36  Ch.  Div.  465,  57 
L.  T.  N.  S.  573,  36  Week.  Rep.  274.  The  reason  why  the  agree- 
ment was  held  to  be  void  in  that  case  was  that  it  was  contrary  to 
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publio  policy,  which  does  not  allow  a  man  to  be  prevented  from 
carrying  on  his  lawful  avocation.  The  gist  of  this  case  is  that 
there  was  an  unlawful  conspiracy  in  pursnaace  of  a  void  rule  to 
prevent  the  plaintiff  from  carrying  on  his  calling.  See  per  Lord 
Branipton  in  Quinn  v.  Leathern  [1901]  A.  C.  495,  525,  526,  1 
B.  R.  C.  197,  70  L.  J.  P.  0.  N.  S.  76,  65  J.  P.  708,  50  Week. 
Rep.  139,  85  L.  T.  N.  S.  289,  17  Times  L.  B.  749,  27  Eng.  Rul. 
Cas.  66. 

To  procure  from  others  an  agreement  not  to  employ  a  particu- 
lar man  or  to  discharge  him  is  equivalent  to  indnstrial  murder  of 
the  man,  and  is  void  as  against  publio  policy.  If  two  or  more 
agree  to  do  it  there  is  a  conspiracy  to  destroy  the  man's  l^al  ri^t 
to  employ  his  labor  as  he  likes.  Read  v.  Friendly  Society  of 
Operative  StoTiemasovs  [1902]  2  K.  B.  732,  1  B.  R.  0.  503,  71 
L.  J.  K.  B.  N.  S.  994,  51  Week.  Rep.  116,  87  L.  T.  N.  S.  493,  19 
Times  L.  R.  20,  66  J.  P.  822;  Conway  v.  Wade  [1909]  A.  C. 
506,  78  L.  J.  K.  B.  N.  S.  1025, 101  L.  T.  N.  S.  248,  25  Times  L. 
R.  779,  53  Sol.  Jo.  754. 

[Lord  Stemdale,  M.R.,  referred  to  Scottish  Co-operative 
Society  v.  Glasgow  Fleshers'  Association  (1898)  35  Scot.  L.  R. 
645,  5  Scot.  L.  T.  263.] 

McCardie,  J.,  said  in  Pratt's  Case  [1919]  1  K.  B.  244,  264,  9 
B.  R.  C.  982,  88  L.  J.  K.  B.  N.  S.  628,  120  L.  T.  N.  S.  41,  35 
Times  L.  R  14,  63  Sol.  Jo.  84,  that  that  rested  on  the  same  foot- 
ing as  the  Mogvl  Case. 

The  judgment  of  the  learned  judge  in:  ihis  case  is  misconceived, 
(1)  because  he  omits  altogether  to  deal  with  the  propoeition  that 
it  is  an  actionable  wrong  to  interfere  with  the  right  of  another 
person  to  carry  on  his  calling  as  he  will ;  and  (2)  because  he  holds 
that  the  supposed  interest  of  the  inducers  is  sufficient  justiBca- 
tion  for  the  acts  complained  of. 

Jenkins,  K.C,  and  C.  Lyttelton  Chubb,  for  the  respondents, 
were  not  called  upon, 

J^rd  Stemdale,  JI.R. :  This  is  an  appeal  from  P.  O. 
J^awrence,  J.,  in  an  action  brought  by  the  plaintiff  Mr,  Davies, 
against  four  defcndant9,^WiIliam  Thomas,  Jonah  Reynolds, 
William  Rice,  and  Thnmas  David  Williams.  The  facts  are  stated 
■ately  in  the  report  in  the  court  below  ( [1920]  1  Ch, 
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217,)  [193]  and  I  do  not  propose  to  repeat  them  at  any  great 
length.  It  is  an  action  to  restrain  the  defendants  "from  interfer- 
ing  in  any  manner  howBoever  with  any  person  or  persons,  com- 
pany, or  corporation,  with  a  view  to  causing  such  person  or  per- 
sons, company,  or  corporation  to  break  his  or  their  contract  or 
contracts  with  the  plaintiff,  or  to  cease  to  employ  or  supply  him, 
or  to  abstain  from  entering  into  contracts  with  him."  The  facts, 
80  far  as  I  think  it  necessary  to  state  them,  are  these : 
The  plaintiff  entered  into  the  employment  of  tlie  last-named 
defendant,  Mr.  Williams,  as  a  traveler  or  agent  in  Mr. 
Williams's  business,  which  was  that  of  a  yeast  dealer.  There 
was  some  discussion  about  a  restrictive  covenant  being  in- 
serted in  his  agreement,  binding  him  not  to  compete  in  various 
ways  mentioned  in  the  clause,  but  although  the  plaintiff  signed 
it  he  never  sent  the  signed  agreement  to  the  defendant,  and 
it  is  admitted  that  the  employment  continued  upon  the  foot- 
ing of  there  being  no  restrictive  agreement  at  all.  The  plaintiff 
and  all  the  defendants  were  also  yeast  dealers,  and  they 
were  members  of  a  certain  association  called  the  West  &  Mid- 
Wales  Yeast  Dealers'  Association,  which  had  primarily  for  its 
object  the  protection  of  the  members  of  the  association.  The 
rules  of  the  association  contained  a  mle  to  which  I  shall  have  to 
refer  later.  Mr.  Hopkins,  who  is  not  a  party  to  the  action,  was 
also  a  member  of  the  aseociaticm.  Before  the  plaintiff  left  the 
defendant's  employment,  there  had  been  communications  between 
the  plaintiff  and  Mr.  Hopkins  with  the  view  of  effecting  an  agree- 
ment between  them  by  which  the  plaintiff  would  enter  into  Hop- 
kins's employment,  and  he  eventually  did  so.  He  had  not, 
think,  been  in  the  yeast  biisineaa  before  he  entered  the  service  o: 
the  defendant,  but  during  his  service  he  established  a  consider- 
able connection,  and  the  object  of  the  plaintiff  in  going  to  Mr, 
Hopkins  was  that  he  should  take  with  him  a  considerable  part  o] 
that  connection.  In  fact,  to  do  him  justice,  the  plaintiff  does  nol 
in  the  least  deny  that.  He  says  that  while  discussing  this  ar- 
rangement with  Mr.  Hopkins  he  mentioned  the  business  he  bad 
been  doing  for  the  defendant,  and  ho  said  he  thought  that  Mr. 
Hopkins  regarded  [194]  that  connection  as  being  a  matter  which 
might  be  valuable  to  him,  Mr.  Hopkins.     He  was  asked  this: 
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"At  any  rate,  you  had  the  intention,  you  yourself,  of  canvassing 
the  customers  whom  I  may  call  the  cuBtomers  you  got  for  Mr. 
Williams?  (A)  I  intended  to  canvass  anybody  and  everybody,- 
and  that  is  what  I  actually  did.  (Q.)  And  you  used  your  own 
connection  for  all  it  was  worth,  did  you  not?  (A.)  I  used  it  for 
the  first  fortnight  for  all  that  I  was  worth,  end  then  when  this 
friction  started  .  .  ." — that  was  the  friction  with  Mr.  Hop- 
kins, because  he  had  engaged  the  plaintiff — "wh^i  the  friction 
started  .  .  ."  then  the  answer  stops.  But  there  is  no  doubt  he 
meant  to  go  on  and  say,  "when  the  friction  started,  I  ceased  doing 
so."  Then  ho  is  asked  whether  there  were  certain  customers  at 
Briton  Ferry,  whom,  he  said,  he  did  not  obtain  for  Mr.  Williams 
and  a  share  of  whose  business  he  admitted  he  took  over  to  Mr. 
Hopkins.  I  do  not  think  it  is  necessary  to  state  any  more  than 
that.  The  plaintiff  was  doing  what  it  was  his  legal  right  to  do. 
There  was  no  restrictive  covenant  in  hia  agreement  with  Mr. 
Williams,  and  therefore  he  was  justified  in  taking  his  connection 
over  to  Mr.  Hopkins  if  he  wished.  Whether  it  was  a  fair  thing 
to  do,  I  express  no  opinion  upon  at  all ;  but  it  is  obviously  a  thing 
which  Mr.  Williams  might  object  to.  When  I  say  "object  to,"  I 
do  not  mean  legally,  but  he  might  resent.  It  is  equally  clear  that. 
if  it  became  a  practice  amongat  the  employees  in  the  trade,  it 
would  be  a  thing  to  which  all  the  people  in  the  trade  and  all  the 
members  of  the  association  might  take  exception,  and  they  did 
take  exceptifm,  Mr.  Williams,  seeing  the  plaintiff  canvassing  for 
Mr.  Hopkins,  wrote  him  a  letter  in  which  he  called  what  he  was 
doing  "a  dirty  action,"  "anything  but  straightforward  and  honor- 
able ;"  and  he  wrote  two  or  three  days  afterwards  to  Mr.  Hopkins, 
asking  him  to  give  immediate  notice  to  terminate  the  plaintiff's 
engaf^ement,  and  saying  that  if  he  did  not  do  so  he,  Williams, 
would  bring  the  matter  before  the  association.  Mr,  Hopkins  re- 
fused to  give  that  notice,  and  thereupon  the  defendant  Williams 
issued  a  notice  convening  an  emergency  meeting  of  the  associa- 
tion, and  put  upon  the  notice  this  agenda :  "To  [195]  consider  a 
reduction  in  the  price  of  yeast  and  the  necessity  of  members  com- 
plying with  rules  18  to  20."  Rules  18  and  19  had  nothing  to  do 
with  this  case,  but  20  is  the  rule  to  which  I  have  already  referred 
and  which  I  have  now  to  read ;  it  is  this :  "On  an  employee  leav- 
10  B.  R.  O. 


,dbyCoogle 


938  ENGLISH  COURT  OF  APPEiL. 

ing  an  employer  who  iB  a  member  of  the  association,  the  employer 
shall,  if  so  desirous,  report  the  same  to  the  secretary,  who  shall 
advise  all  the  members,  and  no  other  member  of  the  association 
shall  employ  or  supply  him  for  twelve  months,"  That  is  a  rule 
which,  according  to  the  Mineral  Water  Bottle,  etc..  Society  v. 
Booth  (1887)  L.  R.  36  Ch.  Div.  465,  57  L.  T.  N.  S.  573,  36 
Week.  Kep.  274,  would  be  void,  as  being  contrary  to  public  policy. 
The  meeting  took  place,  and  there  was  an  animated  discussion  be- 
tween Mr.  Hopkins  on  the  one  side  and  the  defendant  Williams, 
and  pther  members  o£  the  association  on  the  other,  and  many 
members  expressed  their  opinion  that  Mr.  Hopkins  had  done  a 
dirty  action  in  engaging  the  plaintiff,  and  pi^essed  him  to  put  an 
end  to  the  engagement,  and  to  give  notice,  as  he  was  entitled  to 
do,  to  the  plaintiff.  When  I  say  "pressed  him,"  I  mean,  pressed 
him  without  any  coercion  or  threat,  but  urged  him  to  do  so.  He 
refused.  The  consequence  was  that  they  carried  a  resolution  that 
ft  small  committee  should  be  formed  to  get  the  question  in  dispute 
between  Mr,  Hopkins  and  Mr.  Williams  settled,  and  three  mem- 
bers who  were  present  were  chosen  to  act  as  the  committee,  the  de- 
fendant Thomas,  who  was,  I  think,  the  chairman,  or,  at  any  rate, 
an  official  of  the  association,  being  one,  but  none  of  the  other  de- 
fendants being  npon  the  committee.  That  committee  never  met 
and  never  acted,  for  this  reason,  that  after  the  committee  had 
been  appointed,  the  mwnbers  all  went  to  tea  and  the  matter  was 
again  discussed,  but  no  conclusion  was  arrived  at.  After  tea 
most  of  the  members,  including  all  the  defendants  except  Mr. 
Williams,  that  is,  the  defendants,  Thomas,  Reynolds,  and  Rice, 
left,  but  the  discussion  was  continued  by  the  remaining  members, 
and  ultimately  Mr.  Hopkins  promised  to  give  the  plaintiff  a 
month's  notice  to  terminate  his  engagement.  The  notice  was 
given,  and,  according  to  the  learned  judge,  caused  the  [196]  plain- 
tiff damage  to  the  extent  of  25(.  The  learned  judge  accepted  the 
evidence  of  ilr.  Williams  "as  to  what  toot  place  at  the  meeting, 
imd  after  the  meeting,  and  what  took  place  up  to  the  time  when 
irr.  Hopkins  consented  to  give  notice  to  the  plaintiff,  and  as  he 
accepted  that  evidence,  I  think  I  am  justified  in  treating  it  as  a 
true  account  of  what  took  place.  [The  Master  of  the  Rolls  then 
rcfprrcd  to  the  evidence  and  continued:]  On  that,  the  learned 
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judge  finds  this ;  That  there  waa  no  threat  and  no  coercion  em- 
ployed at  all.  Of  course,  at  the  time  when  Hopkins  cousented  to 
give  the  notice,  the  three  defendants,  other  than  Williams,  were 
not  present  at  all,  but  the  plaintiffs  case  is  that  the  pressure  had 
been  exercised  at  the  meeting, -and  that  the  prrasure  which  was 
oxereispd  lasted  until  the  agreement  to  give  the  notice  was  arrived 
at.  He  doubts  very  much,  upon  the  evidence,  whether  there  was 
any  evidence  at  all  against  the  defendants,  other  than  Williams. 
I  rather  share  that  doubt.  But  he  has  found,  as  I  Bay,  that  there 
was  no  pressure,  no  threat,  and  no  attempt  at  coercion.  I  have 
not  the  slightest  doubt  that  it  was  present  to  the  learned  judge's 
mind,  just  as  much  as  it  must  be  to  everybody's,  that  you  may 
have  threats  and  coercion  and  pressure  without  any  actual 
threats  or  intention  to  exercise  coercion  being  put  into  words,  and 
I  have  no  doubt  be  considered  that  and  /considered  all  the  cir- 
cumstances before  be  arrived  at  his  conchision  of  fact.  Mr.  Hop- 
kins was  not  called.  Therefore,  the  only  evidence  of  what  took 
place  at  the  meeting  was  (he  evidence  of  Mr.  Williams,  accepted' 
by  the  learned  judge,  and  I  do  not  see  my  way  to  differ  from  his 
finding  on  the  evidence  that  there  was  no  coercion  and  no  attempt 
at  coercion  or  pressure  on  the  part  of  any  of  these  defendants. 
There  may  be  said  to  have  been  evidence  both  ways  in  this  sense, 
that  it  waa  contended  that  the  position  which  the  defendants  oc- 
cupy, some  of  them  as  officials,  and  all  of  them  as  members  of  the 
association,  was  such  as  of  itself  would  constitute  their  acts  coer- 
cion. The  learned  judge  has  considered  that,  and  has  come  to  the 
conclusion  that  in  the  circumstances  it  did  not,  and  I  must  ac- 
cept that  finding  also. 

Now  the  question  we  have  to  decide  is  whether,  upon  those 
[197]  facts,  the  plaintiff  has  established  a  cause  of  action.  That 
being  the  nature  of  the  action,  we  have  been  taken  through  all 
the  cafies  and  all  the  discussions  on  Allen  v.  Flood  [1898]  A.  C, 
1,  !)G,  C2  J.  P.  cor.,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N".  S.  717, 
14  Times  L.  R.  125,  46  Weok.  Bep.  258,  17  Eng.  Eul.  Cas.  28.'i; 
Qulnny.  J^ail>nn  [1901]  A.  C.  4ft5,  1  B.  R.  C.  lf)7,  70  L.  ,T.  P. 
C.  N.  S.  76,  65  J.  P.  708,  50  Week.  Rep.  139,  8.>  L.  T.  N.  S. 
289.  1 7  Times  L.  R.  749,  27  Eng.  Rul.  Cas.  66 ;  Conway  y.  Wade 
[1909]  A.  C.  506,  78  L.  J.  K.  B.  N.  S.  1025,  101  L.  T.  N".  S. 

10  B.  R.  C. 


D,gt,ZBdbyC'00<^le 


I 


fl38  ENGLISH  COURT  OF  APPEAL. 

248,  25  Times  L.  B.  779,  63  Sol.  Jo.  754,"  and  all  the  otheni 
that  have  any  bearing  npon  this  matter.  If  I  do  not  discius 
those  authorities  at  length  it  is  not  from  any  disrespect  to  the 
argument  that  has  been  addressed  to  us,  but  because  I  think  that 
this  case  depends  upon  its  own  facts,  and  it  does  not  require  any 
statement  of  all  the  principles  that  may  govern  a  variety  of  ac- 
tions of  this  kind.  With  regard  to  an  individual,  in  cases  of  this 
kind,  they  are  stated  by  Lord  Watson  in  Allen  v.  Flood,  mipra, 
in  a  passage  which  has  been  several  times  referred  to,  in  these 
words :  "There  are,  in  my  opinion,  two  grounds  only  upon  which 
a  person  who  procures  the  act  of  another  can  be  made  legally 
responsible  for  its  consequences.  In  the  first  place  he  will  incur 
liability  if  he  knowingly  and  for  his  own  ends  induces  that  other 
person  to  commit  an  actionable  wrong.  In  the  second  place, 
when  the  act  induced  is  within  the  right  of  the  immediate  actor," 
— that  is  the  instance  which  applies  to  this  case.  Hopkins  was 
entirely  within  his  l^al  rights  in  giving  notice  to  the  plaintiff, — 
"and  is  therefore  not  wrongful  in  so  far  as  he  is  concerned,  it  may 
yet  be  to  the  detriment  of  a  third  party ;  and  in  that  case,  accord- 
ing to  the  law  laid  down  by  the  majority  in  Lumley  v.  Oye 
(1853)  2  El.  &  Bl.  216,  232, 118  Eng.  Reprint,  749,  22  L.  J.  Q. 
B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  1  Eng.  Rul.  Cas. 
706,  the  inducer  may  be  held  liable  if  he  can  be  shown  to  have 
procured  his  object  by  the  use  of  illegal  means  directed  'against 
that  third  party."  That  states  that  the  mere  inducement  to 
break  a  contract  is  in  itself  actionable.  The  inducement  not  to 
employ  is  actionable  only  if  it  proceeds  by  ill^al  means,  and  the 
illegal  means  generally  used  in  these  cases  is  pressure,  cocercion 
for  the  purpose  of  injuring  the  third  person  referred  to  in  that 
statement.  I  do  not  think  that  the  principle  differs  in  the  case  of 
the  inducement  being  effected  or  procured  by  a  number  of  persons 
except  to  this  extent,  that  it  is  much  easier  to  infer  pressure  or 
coercion  in  the  ease  of  a  number  of  persons,  especially  if  they  are 
in  [198]  a  position  to  make  themselves  objectionable  if  their  re- 
quest is  not  complied  with,  than  it  is  in  the  case  of  a  single  per- 
son. I  think  this  is  shown  in  the  first  place  by  Mogul  Steamship 
Co.  V.  McGregor,  Gow  t&  Co.  [1892]  A.  C.  25,  61  L.  J.  Q.  B. 
X.  S.  295,  66  1.  T.  N.  S.  1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L. 
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Cas.  120,  66  J.  p.  101,  and  alao  by  Scottish  Co-operaiive  Society 
V.  Glasgow  Fleahers'  Association  (1898)  36  Scot.  L.  K.  645,  5 
Scot.  L.  T.  263,  referred  to  by  Lord  Lindley  in  Quinn  v.  Lealhem 
[1801]  A.  C.  495,  1  B.  K.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65  J. 
P.  708,  50  Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17  Times  L.  E. 
749,  27  Eng.  BuL  Cas.  66.  Those  were  casee.of  competiticm,  and 
competition  was  held  to  be  a  perfectly  legal  means  of  interfering 
with  another  person's  business.  This,  of  course,  is  not  a  case  of 
competition,  but  I  think  those  cases  show  that  the  principle  that 
in  a  case  of  this  kind  the  means  used  must  be  illegal  applies  as 
mnch  to  an  inducement  by  a  number  of  persons  as  to  an  induce- 
ment by  ona 

A  very  wide  proposition  indeed  was  contended  for  by  the  ap- 
pellant in  this  case,  a  proposition  which,  I  think,  may  he  put  in 
these  words,  that  where  you- have  a  number  of  persona  combined, 
any  act  done  by  them  in  combination  to  induce  one  person  not  to 
deal  with  another,  or  not  to  employ  another,  is  actionable.  I  do 
not  assent  to  that  proposition,  and  I  think  it  is  contrary  to  the 
principles  that  are  laid  down  in  all  the  cases  to  which  we  have 
been  referred.  Therefore,  I  think  we  have  really  to  examine  here 
whether  any  illegal  means  were  in  fact  used  by  these  persons. 

It  was  argued  that  we  must  say  so  for  this  reason,  that,  this 
rule  being  contrary  to  public  policy  and  therefore  bad,  these  per- 
sons who  purported  to  act  upon  it  were  entering  into  an  illegal 
and  wrongful  conspiracy,  because  they  were  combining  to  carry 
out  something  which  was  contrary  to  pnblic  policy,  to  the  injury 
of  another.  I  do  not  think  mysdf  that  upon  the  facts  as  found 
by  the  learned  judge  such  a  case  arises.  It  is  for  that  reason  thflt 
I  do  not  go  into  the  authorities  at  any  length.  There  was  no  evi- 
dence, BO  far  as  I  can  see,  whai  Mr,  Hopkins  was  asked  and  per- 
suaded to  give  notice  to  the  plaintiff,  that  all  the  members  would 
abide  by  the  nils  and  nobody  would  employ  him.  There  was  not 
even  an  attempt  to  induce  llr,  Hopkins  to  give  him  notice  in  any 
event.  What  he  was  asked  to  do  was  to  give  him  notice  unless 
[198]  he  was  prepared  to  give  up  employing  the  plaintiff  for  the 
purpose  of  canvassing  the  defendant's  customers.  If  he  did  that, 
there  was  no  objection  to  his  rontinuing  to  employ  the  plaintiff. 
Therefore,  I  do  not  think  that  that  general  question  arises ;  and  as 
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the  leajmed  judge  has  found  that  there  was  no  coercion,  no  threat, 
either  express  or  implied,  no  improper  pressure,  and  nothing 
really  but  a  request  and  persuasioc,  end  no  illegal  means  were 
employed,  the  plaintiff  has  not  established  his  cause  of  action. 
My  judgment  proceeds  entirely  upon  the  facts  of  this  particular 
case^  as  found  by  the  learned  judge  and  as  disclosed  in  the  evi- 
dence. 

I  think,  therefor^  this  appeal  fails  and  must  be  diamiased,  with 


Warrington,  L.J.:  I  am  of  the  same  opinion.  The  facts 
found  by  the  learned  judge,  and  it  is  on  those  facts  that  I  think 
this  ease  must  be  decided,  resolve  themselves  into  this:  The 
plaintifF,  Davies,  was,  on  March  6,  1919,  in  tb^  employ  of  a  man 
named  Hopkins,  subject  to  a  month's  notice  to  determine  his  em- 
ployment. Davies  had  until  a  week  or  two  before  Hopkins  en- 
gaged him  been  in  the  employment  of  (be  defendant  Williams. 
He  occupied  with  Hopkins  the  same  capacity  as  that  which  he 
occupied  with  Williams ;  namely,  that  of  canvasser  for  orders  for 
goods  sold  by  them  respectively,  which  were  the  same  class  of 
goods.  He  bad  quite  lawfully  taken  to  Hopkins  and  away  from 
'  Williams  a  certain  amount  of  the  business  which  he  had  previous- 
ly procured  for  Williams,  so  that  Williams's  business  had  been 
hampered  and  injured  by  the  fact  that  bis  servant,  Davies,  bad 
gone  over  to  Hopkins,  as  his  rival  in  trade.  Under  these  circum- 
stances on  March  6,  1919,  Williams  and  certain  other  persons 
who  are  not  parties  to  the  action  succeeded  in  persuading  Hop- 
kins to  yield,  to  their  representations  and  to  give  a  month's  notice 
to  Davies  terminating  his  employment.  Davies  then  brought  this 
action  against  the  defendant  Williams  and  three  other  pei-sons, 
not  tboso  whose  representations  had  the  success  to  which  I  have 
referred,  but  certain  other  persona,  alleging  that  Williams  and 
those  [200]  persons,  who  are  made  defendants,  had,  by  means  of 
improper  pressure,  interfered  with  Davios's  means  of  obtaining 
a  livelihood,  Iiy  obtaining  his  dismissal  from  Hopkins's  employ- 
ment. Williams,  and  the  three  persons  who  succeeded  with  him 
in  persuading  Hopkins  to  take  tlie  course  he  did,  so  aucceeded,  as 
the  learned  judge  has  found,  uding  no  threats,  no  coercion,  no  im- 

10  B.  R.   C. 


,dbyCoogle 


DAVIIS  V.  THOMAS.  Ml 

proper  pressure  or  otlier  illegal  meana,  and  the  learoed  judge  has 
tberefore  found  that  that  being  ao,  Williams,  who  is  the  only  one 
of  those  persons  sued  by  the  plaintiff,  is  not  liable  to  the  plaintiff 
for  any  damage  which  has  been  oocasioned  to  bim  by  what  was 
done.    Now  is  that  right  or  not  ? 

Before  I  come  to  examine  the  law  which,  for  this  purpose,  I 
think,  is  quite  settled,  I  would  just  point  out  this:  These  other 
defendants  were  sued  by  the  plaintiff  and  are  still  defendants  in 
the  action  and  respondents  to  the  present  appeal ;  a  man  named 
Thomas,  another  named  Reynolds,  and  a  third  named  Rice.  They 
held  respectively  the  positions  of  chairman,  vice  chairman,  and 
treasurer  oE  a  certain  association  of  traders  to  which  I  shall  have 
to  refer  presently, 'and  it  is  alleged  against  them  also  that  they,  by 
the  use  of  improper  means,  induced  Hopkins  to  dismiss  Davies. 
The  fact  with  regard  to  them  is  that  they  did  no  such  thing. 
They  attempted  also  by  representations  without  threats,  witliout 
coercion,  without  using  any  illegal  means,  to  induce  Hopkins  to 
dismiss  Davies,  but  they  did  not  succeed.  To  their  representa- 
tions. Hopkins  returned  a  positive  refusal,  and  therefore,  in  any 
case,  there  could  be  no  possible  cause  of  action  against  these  per- 
sons, because  all  that  they  did  was  devoid  of  success,  and  they 
never  in  fact  injured  the  plaintiff. 

The  law  applicable  to  this  case  is  laid  down  in  plain  terms  and 
with  extreme  simplicity  in  the  speech  of  Lord  Watson  in  the  fa- 
mous case  of  Allen  v.  Flood  [1898]  A.  C.  96,  62  J.  P.  595,  67  L. 
J.  Q.  B.  N".  S.  119,  77  L.  T.  N.  B:  717,  14  Times  L.  R.  125,  46 
Week.  Rep.  258,  17  Eng.  Rul.  Caa.  285.  [The  Lord  Justice, 
read  the  passage  cited  above  by  Lord  Stemdale,  II.R.,  and  con- 
tinued:] Applying  that  to  the  present  case,  the  act  which  Wil- 
liams and  the  other  persons  procured  to  be  done  was  not  an  ille- 
gal act;  it  was  an  act  within  the  contractual  rights  [201]  of 
Hopkins,  because  Davies  was  in  his  emplojTuent,  subject  to  a 
month's  notice,  and  he  gave  him  a  month's  notice.  Then  it  can- 
not come  within  the  first  branch,  as  stated  by  Lord  Watson.  If  it 
is  to  he  brought  within  the  second  branch  then  it  is  incumbent 
upon  the  plaintiff  to  show  that  the  act  in  question,  not  being  it- 
self illegal,  has  been  brought  about  by  the  us©  of  illegal  means. 
The  learned  judge  has  found  in  terms  that  no  illegal  means  were 
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used.  Therefore  it  does  not  come  within  the  second  branch  of 
the  rule,  as  stated  by  lord  Watson.  But  I  have  so  far  omitted 
from  consideration  one  fact;  napiely,  that  the  persuasion  and  the 
representations  were  employed  and  made  jiot  by  one  person  only, 
bnt  by  two  or  more  acting  in  concert,  rioes  that  make  any  dif- 
ference? Irumy  opinion  it  does  not.  If  I  see  that  a  man  is  cm-  - 
ploying  a  jwrgon  under  circumstances  which  make  it,  in  my  opin- 
ion not  quite  fair  or  right  that  he  should  be  employing  him,  am  I 
committing  an  illegal  act  because  I  get  a  man  who  also  holds  the 
same  opinions  to  go  with  me  and  we  together  represent  to  the  em- 
ployer that  he  is  not  doing  what  he  ought  to  do  ?  I  think  that  can 
only  be  answered  iu  one  way.  It  seems  to  me,  therefore,  on  the 
facts,  as  I  have  stated  them,  which  I  think  are  in  substance  as 
found  by  the  learned  judge,  that  the  plaintiff  could  have  no  right 
of  action  against  these  defendants.  But  I  must  not  dismiss  it 
quite  so  shortly  as  that.  It  may  be  that,  if  a  great  number  of  per- 
sons are  engaged  in  tho  transaction,  from  that  fact  you  may.  be 
able  to  infer  pressure,  and  conscious  pressure  or  unconscious  in- 
fluence, which  it  would  be  impossible  to  infer  from  the  act  of  one 
person  by  himself.  I  do  not  deny  that  that  may  be  so,  and,  in 
that  sense,  the  fact  that  the  inducements  aroused  by  more  persons 
than  one  may  become  a  material  element,  hut  it  is  excluded  in 
the  present  case,  because  the  learned  judge  has  found  on  the  facta 
that  there  was  no  undue  pressure  or  undue  influence  of  any  sort. 
Therefore,  in  this  case  at  any  rate,  the  fact  that  the  persuasion 
was  used  by  several  people  acting  together  is  immaterial.  But 
then  it  is  suggested  that  what  was  done  was  in  pursuance  of  an 
unlawful  conspiracy  because  the  [202]  parties  in  question  were 
all  members  of  the  association,  the  rules  of  which  include  a  rule 
to  this  effect:  "On  an  employee  leaving  an  employer  who  is  a 
member  of  the  association,  the  employer  shall,  if  desirous,  report 
the  same  to  the  secretary,  who  shall  advise  all  the  members,  and 
no  other  member  of  the  association  shall  employ  or  supply  him 
for  twelve  months." 

I  do  not  comment  on  the  English  of  that  rule,  though  a  good 
deal  might  be  said  about  it,  but  I  think  the  fair  result  of  it  is 
that  the  members  agree  that  an  employee  who  leaves  a  member  of 
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the  association  is  not  to  be  employed  by  another  member  for  a 
period  of  twelve  months.  Now  wbat  is  said  is  tbat  that  is  an 
agreement  nhicb  could  not  be  enforced,  because  it  is  contrary  to 
public  policy,  and  that  because  it  is  contrary  to  public  policy,  it  Is 
in  itself  evidence  of  an  unlawful  conspiracy.  I  confess  I  can- 
not follow  that.  "Unlawful  conspiracy"  was  defined  by  Willes, 
J.,  in  MulcaAy  v.  The  Queen  (1868)  L.  R.  3  H.  L.  306,  317,  in 
this  way :  "Conspiracy  consists  not  merely  in  the  intention  of 
two  or  more  but  in  the  agreement  of  two  or  more  to  do  an  unlaw- 
ful act,  or  to  do  a  lawful  act  by  unlawful  means."  That  is  to  say, 
to  be  a  conspiracy, — that  is,  an  unlawful  conspiracy,  one  which 
givea  rise  to  either  an  indictment  or  a  right  of  action, — it  must 
have  an  unlawful  object,  that  is,  the  act  which  it  is  intended  to 
bring  about  must  be  in  itself  unlawful,  or,  if  not  in  itself  unlaw- 
ful, then  it  must  be  brought  about  by  unlawful  means.  Neither 
of  those  two  essentials  is  to  be  found  in  the  agreement  contained 
in  this  rule.  The  object  which  was  to  be  brought  about  was  that 
which  it  was  lawful  for  any  member  of  it  to  do,  that  is  to  say,  to 
employ  or  not  to  employ  a  particular  person.  There  were  no 
means  of  enforcing  it  provided  by  the  rule ;  there  was  no  sanc- 
tion ;  and  the  mere  fact  that  if  an  action  had  been  brought  on  this 
nile  it  could  be  held  void  as  being  in  restraint  of  trade  does  not  in 
itself,  in  my  opinion,  make  it  an  unlawful  rule  in  the  sense  of 
malting  those  who  are  parties  to  it  parties  to  an  unlawful  con- 
spiracy. It  has  been  decided  over  and  over  again  that  if  I  enter 
into  a  contract  which  is  not  enforceable,  which  is  void  as  being  in 
[203]  restraint  of  trade,  I  am  committing  no  offense,  I  am  mere- 
ly promising  to  do  that  which  I  cannot  be  compelled  to  do,  be- 
cause it  is,  from  the  point  of  view  of  public  interests,  an  undue 
restraint  on  my  freedom  of  action.  It  is  nothing  more  than  that. 
The  fact  is  that  in  the  present  case  the  rule  is  material  only  as 
"  affording  a  possible  source  from  which  undue  pressure  or  undue 
influence  might  flow,  but  then  the  learned  judge  again,  as  I  have 
pointed  out,  has  found  there  was  no  undue  pressure  and  no  un- 
due influence.  That  being  so,  I  can  only  come  to  this  conclusion, 
that  the  facts  of  the  present  case  do  not  bring  it  within  any  of  the 
principles  which  are  stated  in  a  large  variety  of  forms  in  the  very 
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iiumevciis  eases  which  have  been  cited  to  ua,  and  that  the  judg- 
ment of  the  learned  judge  in  the  defendant's  favor  is,  therefore, 
correct,  and  the  appeal  must  be  dismissed. 

Younger,  L.J. :  I  am  of  the  same  opinion,  1  arrive  at  that 
conclusion  solely  upon  a  consideration  of  the  actual  facts  of  this 
case.  I  can  state  my  reasons,  I  think,  very  shortly.  Hopkins's 
business  at  Xeath  was  carried  on  in  direct  competition  with  that 
of  Williams  in  that  town  where  the  plaintiff  had  been  employed. 
There  can,  I  think,  be  no  question  that  if  the  plaintiff  in  his 
agreement  with  Williams  had  submitted  to  a  restriction  which 
would  have  precluded  him  from  entering  into  or  remaining  in  the 
service  of  Hopkins,  that  restriction  would  have  been  perfectly 
good.  Xo  principle  of  public  policy  would  have  been  infringed- 
by  its  having  been  entered  into.  It  would  have  been  a  restriction 
which  was  not  more  than  reasonably  necessary  for  the  protection 
of  Williams's  connection,  and  if  it  had  been  contained  in  an 
agreement  which  had  been  broken  by  Davies,  an  injunction  at  the 
instance  of  AVilliams  would  have  been  a  matter  of  course. 

A  restrictive  covenant  in  terms  wider  than  those  which  I  have 
suggested  was  originally  contemplated  as  a  covenant  to  be  in- 
serted in  the  agreement  between  the  plaintiff  and  Williams,  and 
that  it  did  not  find  a  place  in  that  agreement  was  not  due  to  any 
reluctance  on  the  part  of  the  plaintiff  to  have  it  inserted.  It  is 
noticeable,  also  that  in  the  agreement  [S04]  into  which  the  plain- 
tiff did  enter  with  Hopkins,  a  restrictive  covenant,  not  bo  far  as 
I  can  see  in  any  sense  too  wide,  hut  wider  than  that  Vbieh  I  have 
indicated,  does  in  fact  find  a  place.  It  is  true,  as  I  have  said, 
that  there  is  no  such  restrictive  covenant  in  fact  in  the  agreement 
that  was  concluded  between  the  plaintiff  and  Williams,  but  I  can- 
not, on  any  principle,  see  what  objection  can  at  the  instance  of 
the  plaintiff  be  suggested  to  any  aiTangement  that  might  be  en- 
tered into  between  Hopkins  and  Williams  that  Hopkins  should 
give  effect  to  that  perfectly  fair  provision.  Again,  if  Hopkins 
were  so  to  agree,  there  would  be  no  principle, of  public  policy  in- 
volved, nor,  so  far  as  I  can  see,  would  any  right  of  the  plaintiff 
properly  so  called  be  infringed.  There  was  something  in  the 
nature  of  an  arrangement  come  to  between  Williams  and  certain 
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other  people,  and  Hopkins,  the  effect  of  which  was  that  Hopkins 
did  give  notice  to  the  plaintiff,  determining  in  due  course  the 
agreement  which  he,  the  plaintiff,  had  entered  into  with  Hopkins, 
and  it  is  of  that  notice  that  the  plaintiff  complains  in  this  action. 

I  have  said  that  I  myself  can  see  no  ohjeetion  on  principle  to 
such  an  arrangement  being  entered  into  between  Williams  and 
Hopkins.  Equally  I  can  sec  no  objection  to  other  persons  asso- 
ciating themselves  in  bringing  about  that  arrangement,  if  those 
persons  were,  as  they  were,  persons  connected  with  the  industry 
in  which  both  Williams  and  Hopkins  were  engaged,  and  in  that 
character  bringing  before  ITopkins  such  arguments  as  occurred 
to  them  to  prompt  him  to  take  the  course  of  giving  notice 
to  the  plaintiff.  It  is,  as  I  have  said,  of- that  notice  the  plain- 
tiff complains,  and  it  is  in  respect  of  the  action  of  Mr. 
Williams  and  those  other  persons  in  relalion  to  it  that  he  seeks 
to  recover  damages.  It  is  not  a  case  in  which  these  defend- 
ants by  any  unlawful  means  have  induced  Hopkins  to  give 
that  notice,  nor  ia  it,  on  the  finding  of  the  learned  judge, 
even  a  case  where  the  defendants,  by  improper  considerations, 
bribery  or  otherwise,  have  induced  Hopkins  to  fake  that  course. 
It  is  merely  a  case  where  the  defendants,  acting  as  they  conceived 
in  their  joint  interests,  placed,  as  the  learned  judge  has  found, 
[205]  before  Hopkins  arguments  and  considerations  which  led 
him  to  give  to  the  plaintiff  a  notice  which  so  far  as  any  contract 
with  the  plaintiff  was  concerned  he  had  a  perfect  right  to  give. 

In  my  judgment  no  illegal  means  were  adopted  to  induce  Hop- 
kins to  give  that  notice,  nor  was  any  illegal  result  achieved.  Ac- 
cordingly, on  flip  facta  of  this  case,  I  am  of  opinion  that  the 
plaintiff  has  shown  no  cause  of  action  against  the  defendants,  and 
I  think  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  f»r  appollant:     Corhin,  Oreenfr,  tC  Cook. 
Solicitors  for  respondents :    Indrrmaur  &  Brown. 

Note. — Lia"bility  of  former  employer,  or  of  association  to  which 
former  employer  belongs,  for  preventing  one's  employment 
or  procuring  his  discharge. 

As  to  the  liability  of  a  labor  union  or  its  members  to  persons  with 
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whose  employment  it  has  interfered,  see  Read~f.  Friendly  Soe.  1' 

B.  K.  C.  .503,  and  accompanying  annotation. 

As  to  the  liability  of  members  of  a  medical  asaocistion  for  inter- 
ference with  the  practice  of  a  physician  by  refusing  to  maintain 
prof essionaL  relations  with  him,  gee  Fratt  v.  British  Medical  Asso. 

9  B.  B.  C.  982. 

The  courts  agree  in  holding  that  the  right  to  be  employed  is  a 
property  right  (see  Frank  v.  Eerold  (1902)  63  N.  J.  Eq.  443,  52 
Atl.  152;  Erdman  V.  Mitchell  (1905)  207  Pa.  7d,  63  L.B.A.  534, 
99  Am.  St.  Rep.  783,  56  Atl.  327 ;  Jones  y.. Leslie  (1910)  61  Wash. 
107,  48  L.E.A.(N.S.)  893,  112  Pac.  81,  Ana.  Cas.  1912B,  1158), 
for  a  wrongful  interference  with  which  there  is  a  right  of  action  (see 
Tennessee  Coal.  Iron  &  R.  Co.  v.  Kelly  (1909)  63  Ala.  348,  50  So. 
1008;  Chambers  7.  Probst  (1911)  145  Ky.  381,  36  L.R.A.(X.S.) 
1207,  140  S.  W.  572;  Carter  v.  Oxter  (1908)  134  Mo.  App.  146,  112 
S.  W.  995;  Brennan  v.  United  Hatters  (1906)  73  N.  J.  L.  745,  9 
L.E.A.(N.S.)  254,  118  Am.  St.  Eep.  727,  65  Atl.  165,  9  Ann.  Cas. 
698;  Oonnell  v.  Stalker  (1897)  20  Misc.  423,  45  N.  T.  Supp.'1048; 
Davis  V.  United  Portable' Hoisting  Engineers  (1898)  28  App.  Div. 
396,  51  N.  Y.  Supp.  180;  Holder  t.  Cannon  Mfg.  Co.  (1904)  125 
N.  C.  392,  47  S.  E.  481,  reversed  on  rehearing  on  another  ground 
in  (1905)  138  N.  C.  308,  50  S.  E.  681 ;  Raycroft  v.  Tayntor  (1896) 
68  Vt.  219,  33  L.B.A.  23.5,  ^4  Am.  St.  Eep.  882,  35  Atl.  53;  Badger 
Brass  Mfg.  Co.  v.  Daly  (1909)  137  Wis.  601,  119  N.  W.  328) ;  and 
that  the  fact  that  the  plaintiff's  employment  is  terminable  at  the 
will  of  the  employer  does  not  affect  hia  right  of  action  (see  Ten- 
nessee Coal,  Iron  &  R.  Co.  V.  Kelly  (1909)  63  Ala.  348,  50  So. 
1008;  Chipley  v.  Atkinson  (1887)  23  Fla.  206,  11  Am.  St.  Kep. 
367,  1  So.  934;  London  Guarantee  &  Acd.  Co.  v.  Horn  (1904)  206 
111.  493,  99  Am.  St.  Eep.  18.5.  69  N.  E.  526;  Gibson  v.  Fidelity  & 

C.  Co.  (1908)  232  111.  49,  83  N.  E.  539;  Chambers  v.  Probst  (1911) 
145  Ky.  381,  36  L.E.A.(N.S.)  1207,  140  S.  W.  572;  Perkins  v. 
Pendleton  (1897)  90  Me.  166,  60  Am.  St.  Eep.  252,  38  Att.  96; 
Lvcke  V.  Clothing  Cutlers'  £  T.  Assembly  (1893)  77  Md.  396,  19 
L.E.A.  408,  39  Am.  St.  Eep.  421,  26  Atl.  505;  Moran  v.  Dunphy 
(1901)  177  Mass.  485,  52  L.E.A.  115,  83  Am.  St.  Hep.  289,  59  N. 
E.  125;  Berry  v.  Donovan  (1905)  188  Mass.  353,  5  L.R.A.(N^.S.) 
899,  108  Am.  St.  Eep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738;  Lopes 
V.  Connolly  (1912)  210  Mass.  487,  38  L.E.A.(N.S.)-  986,  97  N.  E. 
80;  Carter  v.  Oster  (1908)  134  Mo.  App.  146,  112  S.  W.  995; 
Brennan  v.  United  Hatters  (1906)  73  N.  J.  L.  729,  9  L.R.A.(N.9.) 
254,  118  Am.  St.  Eep.  727,  65  Atl.  165,  9  Ann.  Cas.  698 ;  Blanchard 
V.  Newark  Joint  Disi.  Council  (1909)  77  K  J.  L.  389,  71  Atl.  1131, 
affirmed  withioiat  opinion  in  (1910)  78  N.  J.  L.  737,  76  Atl.  1087 ; 
Warsckauser  v.  Brooklyn  Furniture  Co.  (1913)  169  App.  Div.  81, 
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144  N.  T.  Supp.  357;  Dannerberg  t.  Ashley  (1894)  10  Ohio  C.  C. 
558,  5  Ohio  C.  D.  40;  Raycroft  v.  Tayntor  (1896)  68  Vt.  219,  33 
L.E.A.  Zih,  64  Am.  St.  Hep.  883,  35  Atl.  53 ;  Flood  v.  Jackson 
[1895]  2  Q.  B.  21,  64  L.  J.  Q.  B.  N.  S.  665^  14  Keports,  397,  43 
Week.  Rep.  453,  59  J.  P.  388,  reversed  on  another  ground  in  [1898] 
A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  Ti  L.  T.  N.  S.  717,  46  Week.  Rep. 
258,  17  Eng.  Rul.  Gas.  285,  in  which  the  right  of  action  is  recog- 
nized), even  though,  from  inability  to  ascertain  the  amount  of  dam- 
ages, a  verdict  for  nominal  damages  only  may  result  (see  Chipley  7. 
Atkinson  (1887)  33  Fla.  206, 11  Am.  St.  Rep.  367,  1  So.  934;  Berry 
7.  Donm-an  (1905)  188  Mass.  353,  S  L.R.A.(N.S.)  899, 108  Am.  St. 
Hep.  499,  74  N.  E.  603,  3  Ann.  Gas.  738). 

Their  decisions,  however,  disclose  a  wide  range  of  opinions  as  to 
what  is  to  be  considered  an  unlawful  interference,  the  chief  difler- 
,ence  of  opinion  being  as  to  whether  the  procuring  of  one's  dis- 
charge or  the  prevention  of  one's  employment  by  the  exercise  of  mere 
persuasion  constitutes  an  invasion  of  the  right  to  be  employed. 

In  discussing  the  elements  of  the  tort  involved  in  unlawful  inter- 
ference with  another's  employment,  it  is  said  in  Labatt,  blaster  and 
Servant,  §  2666;  "In  order  to  render  an  act  which  has  the  effect 
to  interfere  with  another's  employment  a  violation  of  hia  rights, 
there  must  be  a  concurrence  of  several  elements,  the  absence  of  any 
one  of  which  is  sufficient  to  defeat  liability,  but  the  presence  of  any 
one  of  which  is  not  conclusive  of  the  existence  of  liability.  There 
must  be  then:  (a)  an  intention  to  bring  about  the  "particular  re- 
sult, (b)  th&.use  of  unlawful  means,  and  (c)  absence  of  justifica- 
tion. 

"Of  these  it  is  necessary  to  speak  more  particularly. 

"(a)  Intention  to  bring  about  the  particular  reault.  Intention 
must  here  be  distinguished  from  motive.  Intention  has  reference  to 
the  external  end  aimed  at;  motive  ia  the  state  of  mind  which  induces 
action. 

"Intention  connotes  knowledge  of  the^relation,  either  as  actually 
esisting  or  in  contemplation.  Possibly  a  constructive  knowledge 
would  be  sufficient.  It  does  not  coimote  a  contemplation  of  the  dis- 
charge as  a  result  of  the  act  of  interference,  but,  in  accordance  with 
a  well-established  principle  of  the  law  of  torts,  it  will  suffice  that  the 
result  was  such  as  might  reasonably  have  been  expected  to  follow 
from  the  doing  of  the  act.    .    .    , 

"(b)  The  use  of  -unlawftU  means.  This  does  not  have  reference 
to  means  in  themselves  unlawful,  but  to  those  which  are  unlawful 
as  being  prima  facie  (that  is,  assuming  the  presence  of  intention 
and  the  absence  of  justification)  an  invasion  of  the  complainant's 
right.  At  this  point  we  come  upon  the  fona  et  origo  malorum, — the 
difference  in  judicial  opinion  as  to  what  constitutes  such  an  inva- 
sion; and  it  becomes  necessary  to  discuss  separately — 
10  B.  R.  C. 
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"(1)   Cases  where  the  right  invaded  reals  in  contract,  and 

"(2)  Cases  where  tlie  right  infringed  upon  is  the  right  to  he  em- 
ployed,— in  other  words,  the  right  freely  to  contract  for  the  disposi- 
tion of  one's  services^ 

"(1)  Where  the  right  invaded  rests  in  contract,  unlawful  means, 
according  to  the  preponderance  of  opinion,  arc  such  as  are  likely  to 
induce  the  employer  to  violate  the  contract  (including  persuasion), 
or,  acc-ording  to  the  view  held  in  a  few  Jurisdictions,  wrongful  means 
other  than  mere  persuasion. 

"(2)  Where  the  right  infringed  is  the  right  to  he  employed  (no 
contract  rights  being  in  question),  the  courts  disagree  as  to  whether 
mere  persuasion  may  constitute  an  imlawful  means,    .    .    . 

"Where  the  view  is  taken  that  persuasion,  even  though  exercised 
in  bad  faith,  is  not  actionable,  the  unlawfulness  of  the  means  is  de- 
termined by  their  effect  upon  the  will  of  the  employer.  It  is  not  ' 
enough,  under  .this  view,  to  impose  liability  (assuming  the  other* 
elements  of  liability  to  exist),  that  tlie  employer  would,  had  not  the 
act  been  done,  have  hired  the  complainant  or  retained  him  in  his 
employment.  There  must  be  something  more  than  a  mere  influence 
acting  upon  his  will.  For  instance,  where  the  view  under  discussion 
prevails,  A  may  lawfully  offer  to  work  for  less  than  B,  though  he 
knows  that  it  will  result  in  B's  discharge,  and  does  so  for  the  pur- 
pose of  annoying  B  rather  than  for  the  purpose  of  procuring  work 
for  himself;  or  he  may  request  the  employer  to  discharge  or  not  to 
hire  B,  which  the  employer  does  out  of  complaisance  towards  A. 
The  means  used  must  be  such  as  to  preclude  the  empl^'er's  exercise 
of  his  free  volition.  It  is  not  sufficient  to  offer  him  a  choice;  he 
must  be  so  constrainedthat  he  does  not  feel  free  to  exercise  an  in- 
dependent judgment.  It  is  perhaps  a  sufficiently  comprehensive 
description  of  such  means  to  say  that  they  are  such  as  to  put  him  in 
fear  of  loss  or  bodily  harm  to  himself  or  to  someone  for  whom  he 
has  affection  or  regard. 

"The  lawfulness  of  the  means  in  this  regard  must  be  tested  by 
their  effect  upon  a  reasonably  prudent,  reasonably  courageous,  and 
not  unreasonably  sensitive,  man. 

"It  may  further  be  remarked  under  this  head  that  the  intrinsic 
\m1awfulness  of  the  means  used  is.  in  theory  at  least,  irrelevant  to 
the  question  of  tlieir  coercive  effect  upon  the  will  of  another; 
although  instances  within  the  range  of  probability,  where  means  in- 
trinsically unlawful  would  not  have  a  coercive  tendency,  must  be 
extremely  rare. 

"(c)  Absence  of  justification.  This  may  connote  either  (1)  the 
nonexistence  in  the  actor  of  any  right  of  which  his  act  may  be 
deemed  an  exercise,  or  (3)  the  nonexercise  of  an  existing  right,  or, 
as  it  is  somewhat  more  conveniently  put,  the  exercise  of  a  right  in 
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bad  faith,  t.  e.,  for  the  purpose  of  inflicting  injury  on  another  rather 
than  for  the  purpose  of  beneiiting  the  actor. 

"The  nonexistence  of  a  right  in  "the  actor  appears  to  be  regarded 
as  establishing  beyond  doubt  that  his  purpose  was  to  inflict  an  in- 
jury ;  and  in  speaking  of  snch  a  situation  the  courts  sometimes  char- 
acterize the  act  of  interference  as  'wanton.'  Here  is  an  opportunity 
for  diycrgence  of  concluaiona  in  respect  to  an  identical  state  of  fact, 
depending  upon  whether  or  not  the  existence  of  a  right  in  the  author 
of.  the  interference  is  recognized, 

"The  existence  of  a  right,  on  the  other  hand,  does  not  necessarily 
establish  that  the  purpose  of  the  actor  was  to  exercise  it,  although 
it  creates  a  presumption  to  that  effect.  Whether  the  act  of  inter- 
ference in  any  particular  case  was  done  in  the  exercise  of  a  right  or 
the  performance  of  a  duty  is  not  properly  a  question  of  law,  but  one 
of  fact;  although  the  evidence  adduced  in  rebuttal  of  the  presump- 
tion that  the  purpose  of  the  actor  was  to  benefit  himself,  i.  e.,  to 
exercise  his  right,  may  not  in  some  cases  be  sufficient  to  carry  the 
question  to  the  jury.  There  are  certain  classes  of  rights,  sometimes 
termed  'absolute  rights,'  which  when  shown  to  exist  in  the  actor 
appear  to  raise  a-  presumption  that  the  act  was  done  in  the  course 
of  their  exercise,  so  strong  as  to  overcome  any  inference  of  an  intent 
to  injure,  thereby  keeping  the  question  from  entering  the  sphere  of 
the  jury.  Hence  it  is  sometimes  said  that  the  existence  of  such  a 
right  constitutes  an  absolute  justification,  or  that  the  act  is  justified 
as  a  matter  of  law. 

"It  will  be  apparent,  in  view  of  these  considerations,  that  to  the 
question,  When  may  an  act  which  interferes  with  another's  employ- 
ment be  deemed  justifiable  ?  no  categorical  answer  can  be  returned. 

"It  may  be  stated  generally,  however,  that  the  act,  to  be  justifi- 
able, must  be  done  in  the  performance  of  a  duty,  or  in  the  exercise 
of  an  equal  or  superior  right." 

The  act  of  one  interfering  with  the  employment  of  another  may, 
therefore,  be  lawful  or  unlawful  according  as  it  is  or  is  not  the 
legitimate  exercise  of  a  lawful  right  on  the  part  of  the  author  of 
such  interference. 

Xeceswity  of  causal  connection  between  act  complained  of  and  loss 
of  employment. 

It  is  essential  to  a  right  of  action  for  interference  with  another's 
omploymeut  that  the  interference  alleged  shall  be  shown  to  have 
been  caused  by  the  defendant's  conduct. 

Accordingly,  a  cause  of  action  for  an  unlawful  interference  with 
plaintifPs  occupation  is  not  shown  by  an  allegation  that  defendant 
communicated  to  intending  employers  the  fact  that  plaintifit  be- 
longed to  a  labor  organization,  and  was  a  labor  agitator,  in  the  ab- 
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sence  of  anything  to  show  that  there  was  any  connection  between 

the  statement  and  the  failing  to  secure  employment.  Wabash  R.  Co. 
V.  Young  (1904)  162  Ind.  102,  4  L.R.A.(N.S.).  1091,  69  N.  E. 
1003. 

In  Dick  V.  Noriliern  P.  R.  Co.  (1915)  86  Wash.  211,  150  Pac. 
8,  Ann.  .Caa.  1917A,  638,  a  complaint  alleging  that  plaintiff  had 
been  a  locomotive  engineer  in  the  employ  of  the  defendant  until  a 
certain  day,  when  the  defendant,  with  intent  to  injure  the  plaintiff, 
destroy  hia  reputation  and  good  name,  and  deprive  him  of  the  con- 
fidence of  his  fellow  men,  and  for  the  purpose  of  preventing  him 
from  securing  other  employment  and  to  ruin  him  in  hia  profeaaion 
as  locomotive  engineer,  had  caused  to  be  published  a  false,  fraud- 
ulent, and  defamatory  instrument  in  writing  purporting  to  advise 
plaintiff  that  he  was  discharged  from  defendant's  service  for  intim- 
idating other  employees  while  in  the  performance  of  their  duty;  that 
it  is  the  custom  of  the  defendant  and  other  railroads  to  refuse  to 
take  into  their  employ  any  person  who  has  previously  been  in  their 
employ  or  in  the  employ  of  another  railroad  unless  the  applicant  can 
sign  a  written  reference  to  and  an  authorization  of  former  employers 
to  answer  inquiries  concerning  the  applicant,  and  that  by  reason  of 
this  custom  a  person  once  in  the  employ  of  a  railroad  company  who 
"has  been  discharged,  -w'hether  for  an  honest  or  dishonest  reason  or 
purpose,  can  never  again  secure  empioj-ment  with  the  same  or  any 
other  company  except  under  an  assumed  name  or  by  false  "statement 
in  his  application;  that  tlie  plaintiff  had  continuously  ever  since 
his  discharge  been  making  diligent  efforts  to  secure  employment  in 
his  chosen  profession,  and,  notwithstantiing  there  has  been  and  still 
is  a  demand  with  other  railway  companies,  had  been  unable  to  se- 
cure such  employment,  by  reason  whereof  he  was  compelled  to  aban- 
don his  chosen  profession  and  seek  other  employment  for  which  he 
is  not  specially  adapted,  to  bis  damage  in  a  stated  amount, — was 
held  to  be  demurrable  as  failing  to  sliow  that  the  alleged  damage 
resulted  from  any  of  tlie  acta  of  the  defendant  charged,  the  court 
saying:  "There  is  no  allegation  that  the  defendant  and  other  com- 
panies had  conspired  or  agreed  to  furnish  information  to  each  other, 
or  that  the  defendant  ever  did  in  fact  furnish  any  information  to 
any  other  company  concerning  the  plaintiff,  or  that  the  defendant 
and  other  railroad  companies  had  ever  agreed  that  the  consent  of 
eifher  should  be  a  prerequsite  to  the  employment  of  its  discharged 
employees  by  any  other.  It  is  not  even  alleged  that  there  is  any 
custom  of  railroads  not  to  employ  discharged  employees  of  other 
roads.  Wanting  some  such  allegations  as  these  and  a  claim  of  le- 
Kulting  damages,  the  things  contained'in  this  fourth  paragraph  are 
wholly  impertinent  to  the  issue  of  interfereuce  with  plaintiff's  voca- 
tion." 
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See  also,  to  the  same  effect,  Eundley  t.  LouisvUle  &  N.  R.  Co. 
(1897)  105  Ky.  ItiS,  63  L.3.A.  289,  88  Am.  St.  Hep.  298,  48  S.  W. 
439. 

It  has  heea  held  that  the  jury  may  infer  that  the  failure  of  an 
employee  to  secure  employment  by  members  of  an  employers'  asso- 
ciation was  because  one  of  their  number  who  had  discharged  hiin 
circulated  ^mong  the  members  of  the  association  a  letter  requesting 
them  not  to  employ  him  in  accordance  with  a  rule  of  the  association. 
WUlner  v.  Silverman  (1909)  109  Md.  342,  24  L.R.A.{X.S.)  895, 

71  Atl.  963. 

Liability  as  affected  by  esistence  of  combination. 

The  fact  that  one's  discharge  is  the  result  of  the  act  of  several 
acting  in  combination  will  not,  of  itself,  give  liini  a  right  of  action. 
See  Davies  v.  Thomas  (reported  herewith)  ante,  929;  Huttley  v. 
Simmons  [1898]  1  Q.  B.  181,  67  L.  J.  Q.  B.  N.  S.  213,  14  Times  L. 
H.  150;  waits  V.  Muscogee  Mfg.  Co.  (1904)  ISO  Ga.  597,  48  S.  E. 
177,  1  Ann.  Cas.  472;  Clemmitt  v.  Watson  (1895)  14  Ind.  App.  38, 
42  N.  E.  367;  Baker  v.  Sun  L.  Ins.  Co.  (1901)  23  Ky.  L.  Hep.  1178, 
64  S.  W.  967;  Baiter  v.  MetropoUian  L.  Jns.  Co.  (1901)  33  Ky.  L. 
Eep.  1174,  55  L.R.A.  271,  54  S.  W.  913;  May  v.  Wood  (1898)  172 
Mass.  11,  51  N.  B.  191;  New  York,  C.  &  St.  L.  S.  Go.  v.  Schaffer 

(1901)  65  Ohio  St.  414,  62  L.R.A.  931,  87  Am.  St.  Hep.  628,  63  N. 
E.  1036;  Rhodes  v.  Onmby  Cotton  MUls  (1910)  87  S.  C.  18,  68 
S.  E.  824. 

It  is,  however,  an  act  requiring  justification  to  combine  to  procure 
another's  discharge  from  employment.  See  Giblan  v.  National 
Amalgamated  Labourers'  Union  [1903]  2  K.  B.  GOO,  1  B.  H.  C.  538, 

72  L.  J.  K.  B.  N.  S.  907,  89  L.  T.  X.  S.  386,  19  Times  L.  E.  708; 
Gregory  v.  Brunswick  (1843)  6  Mann.  &  0.  305,  134  Eng.  Reprint, 
866,  6  Scott,  N.  R.  809,  1  Dowl.  &  L.  518,  1  Oar.  &  K.  24,  13  L.  J. 
C.  P.  N.  S.  34,  8  Jur.  448;  Jersey  City  Printing  Co.  V.  Cassidy 

(1902)  63  N.  J.  Eq.  759,  53  Atl.  330;  J/t7/s  v.  United  States  Print- 
ing Co.  (1904)  99  App.  Div.  605,  91  S.  Y.  Supp.  185. 

Justification  for  employer's  conduct. 

The  right  to  dispose  of  one's  labor  as  he  will,  and  to  have  the  ben- 
efit of  one's  lawful  contract,  is  incident  to  the  freedom  of  the  indi- 
vidual, and  siicli  rights  can  lawfully  be  interfered  with  only  by  one 
who  is  acting  in  the  exercise  of  an  equal  or  superior  right  which 
comes  in  conflict  with  the  other.  Berry  v.  Donovan  (1905)  188 
Mass.  353,  6  L.E.A.(N.S.)  899, 108  Am.  St.  Hep.  499,  74  N.  E.  603, 
3  Ann.  Cas.  738. 

The  fact  that  an  employee  voluntarily  abandons  his  employment 
docs  not  give  the  employer  a  right  to  prejudice  his  employment  elee- 
JO  B.  R.  C. 


i 


oogle 


062  ANNOTATION. 

where.  State  ex  rel.  Scheffer  v.  Justus  (1903)  85  Minn.  279,  56 
L.R.A.  757,  89  Am.  St.  Rep.  550,  88  H.  W.  759. 

A  desire  to  promote  his  own  welfare  will  not  justify  an  employor'a 
interference  with  his  employee's  obtaining  employment  eleewhere, 
if  hie  act  constitutes  an  unreasonable  interference  with  the  employee's 
right  to  an  open  market.  Huskie  v.  QHffin  (1909)  75  N.  H.  345,  27 
L.E.A.(N.S.)  966,  139  Am.  St.  Rep.  718,  74  Atl.  595.  . 

And  the  interest  which  one  may  have  in  retaining  his  own  em- 
ployee will  not  justify  him  in  interfering  wit.h  another's  prospective 
employment  for  the  sake  of  doing  such  other  an  injury.  Thus,  in 
Jones  V.  Leslie  (1910)  61  Wash.  107,  48  L.R.A.(N.S.)  893,  112 
Pac.  81,  Ann.  Caa.  1913B,  1158,  in  which  it  appeared  that  the 
plaintiff  had  been  defendant's  servant,  but,  securing  a  better  job, 
prepared  to  leave  defendant,  whereupon  defendant,  to  get  even  with 
the  plaintiff  for  'leaving  him  in  the  lurch,"  notified  his  prospective 
employers  that  if  they  engaged  plaintiff,  he  would  deprive  them  of 
his  custom  and  trade,  it  was  held  that  the  court  erred  in  withdraw- 
ing the  case  from  the  consideration  of  the  jury,  the  court  taking  the 
view  that  perBuasion  without  justification  may  be  actionable. 

The  existence  of  a  voidable  or  invalid  contract  of  employment  will 
'not  justify  interference  with  a  former  servant's  employment  by 
another. 

Thus,  in  Clark  v.  Goddard  (18G3)  39  Ala.  164,  84  Am.  Dec.  777, 
it  was  held  to  be  no  justification  for  procuring  plaintiff's  discharge 
by  representing  that  he  was  defendant's  indentured  apprentice,  that 
an  indenture  of  apprenticeship  existed,  whereby  reason  of  the  plain- 
tiff's infancy,  it  was  voidable  by  him. 

So,  also,  in  Carmen  v.  Fox  Film  Corp.  (1919)  258  Fed.  703'  (re- 
versed in  (1920)  15  A.L.R.  1209,  —  C.  C.  A.  — ,  269  Fed.  928,  on 
the  ground  that  plaintiff's  conduct  had  been  inequitable),  it  was  held 
that  a  motion  picture  actress  who  had  elected  to  disiifRrm  a  contract 
made  by  her  when  under  age  was  entitled  to  damages  and  an  injunc- 
tion against  her  former  employer,  who,  claiming  that  the  contract  was 
binding,  had  dissuaded  another  with  whom  she  had  entered  into  a 
contract  for  her  services  from  proceeding  with  its  performance, 
undertaking  to  indemnify  him  against  liability  thereunder.  The 
court  said :  "If  one  maliciously  interferes  with  a  contract  between 
two  persons  and  induces  one  of  them  to  break  the  contract  to  the  in- 
jury of  the  other,  the  injured  party  can  maintain  an  action  against 
the' wrongdoer.  Angle  v.  Chicago,  St.  P.  M.  £  0.  R.  Co.  (1894) 
151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240.  That  the  defend- 
ants acted  intentionally  is  proven  beyond  dispute.  The  mere  fact 
that  they  may  have  thought  they  had  an  equitable  or  legal  right  so 
to  do  is  not  an  answer  to  an  equitable  action  if  they  were  wrong  in 
this  judgment.  To  do  intentionally  that  which  is  calculated  in  the 
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ordinar;  coarse  of  events  to  damage,  and  which  in  fact  does  damage, 
another  person,  in  his  property  or  trade,  is  malicious  in  the  law, 
and  is  actionable  if  it  ia  done  without  just  cause  or  excuse." 

In  Lolly  V.  Cantwell  (1890)  40  Mo.  App.  44,  it  was  held  that  the 
existence  of  an  invalid  contract  of  apprenticeship  did  not  justify  the 
defendant  in  circulating  among  employers  in  his  line  of  business,  a 
notice  to  the  effect  that  plaintif!  was  an  apprentice  in  his  shop,  not 
out  of  hia  time,  and  that  he  had  quit  work  without  cause,  and  refer- 
ring them  to  a  provision  in  the  by-laws  of  their  association  that  no 
member  shall  employ  s  helper  or  apprentice  who  had  previously 
worked  for  another,  without  the  written  recommendation  of  the  lat- 
ter. 

In  BJumenthal  T.  Shan;  (1897)  23  C.  C.  A.  590,  39  U.  S.  App. 
490,  77  Fed.  954,  it  was  held  that  one  who  was  in  service  under  an 
indenture  of  apprenticeship  supposed  to  be  valid,  but  not  so  in  fact, 
and  who  had,  in  consequence  of  some  dissatisfaction,  been  discharged, 
had  a  cause  of  action  against  his  former  employer  for  the  act  of  his 
superintendent  in  notifying  other  manufacturers  in  that  line  in  the 
city,  that  plaintiff,  an  apprentice,  had  left  without  cause,  and  request- 
ing other  manufacturers  not  to  employ  him,  and  in  requesting  some 
who  had  employed  him  in  ignorance  of  his  identity  to  discharge  him, 
in  consequence  of  which  plaintiff  was  obliged  to  go  elsewhere  to  ob- 
tain employment. 

An  illegal  contract  cannot  be  invoked  as  justification  for  inter- 
ference  with  another's  employment. 

Thus,  in  Illinois  Steel  Co.  v.  Brenshall  (1908)  141  III.  App.  36, 
where  the  plaintiff  had  been  discharged  in  pursuance  of  an  agree- 
ment between  the  two  employers  to  force  a  settlement  and  the  execu- 
tion of  a  release  by  anyone  injured  in  the  employ  of  the  other  by 
presenting  liim  the  alternative  of  discharge  by  the  company  in  whose 
employ  he  was  injured  and  the  refusal  of  t!ie  other  to  employ  him, 
or  to  retain  him  in  his  employment,  it  was  held  that  he  might  have 
his  action  for  damages  against  his  former  employer. 

Preventing   employment   or   causing   discharge   by   persuasion   or 

remonstrance. 

It  is  to  he  notedthat  the  acope  of  the  decision  in  the  reported 
case  (DxviEs  v.  Thomas,  ante,  !>29)  is  carefully  limited  by  the 
learned  judges  participating  therein  to  the  state  of  facts  before 
them  as  foimd  by  the  court  below.  Lord  Stemdale,  M.H.,  and 
Warrington,  L.J.,  lay  stress  on  the  fact  that,  notwithstanding  the 
persuasion  was  brought  to  bear  on  plaintiff's  employer  hy  members 
of  his  association  at  an  association  meeting,  there  was  expressly 
found  to  have  been  no  coercion,  stress,  or  improper  pressure  of  any 
kind.  Lord  Stemdale  further  limits  the  effect  of  his  decision  bj 
10  B.  B.  O. 
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remarking;  'There  was  not  eTen  an  attempt  to  induce  Mr.  Hop- 
kioB  [plaintiff's  employer]  to  give  him  [pl&intifl]  notice  in  any 
event.  What  he  was  asked  to  do  was  to  give  him  notice  unless  he 
was  prepared  to  give  up  employing  the  plaintiff  for  the  purpose  of 
canvassing  the  defendant's  customers.  If  he  did  that,  there  was 
no  objection  to  bis  continuing  to  employ  the  plaintiff." 

In  McCarter  v.  Baltimore  Chamber  of  Commerce  (1915)  las 
Md.  131,  94  Atl.  541,  it  was  held  that  no  cause  of  action  against 
an  incorporated  produce  exchange  was  stated  by  a  complaint  alleg- 
ing, in  effect,  that  while  plaintiff  was  employed  by  several  individ- 
ual members  of  the  corporation  and  indebted  to  another  of  such 
members,  the  corporation  compelled  his  employers  to  discharge  him, 
and  to  refrain  from  further  dealings  with  him,  under  threat,  by 
virtue  of  a  by-law,  of  themselves  being  denied  the  privileges  of  mem- 
bership in  the  corporation.  This  conclusion  is  put  upon  the  ground 
that  the  by-law  in  question  simply  gave  the  members  the  choice  of 
complying  therewith  or  ceasing  to  be  members  of  the  corporation, 
and  therefore  was  not,  in  law,  coercive  in  effect. 

Where  the  view  is  entertained  that  persuasion  may,  under  the 
circumstances  of  the  case,  constitute  an  unlawful  means  of  inter- 
ference with  another's  employment,  it  is  a  question  for  the  jury 
whether  the  rights  of  the  employee  have  been  unjustifiably  invaded 
by  the  act  of  the  former  employer  in  complaining  to  one  who  had 
offered  him  employment  about  the  hiring  of  men  from  his  factory 
in  the  middle  of  the  day,  in  consequence  of  which  such  other  person 
disclaimed  any  intention  to  deal  unfairly  and  directed  his  foreman 
not  to  let  plaintiff  come  to  work.  Uus'kle.  v.  Qriffin  (1909)  75  N. 
H.  345,  27  L.R.A.(N.S.)  966,  139  Am.  St.  Hep.  718,  74  Atl.  595. 

In  Iron  Holders'  Union  v.  AllU-Chalmers  Co.  (1908)  30  L.E.A. 
(X.S.)  315,  91  C.  C.  A.  631,  166  Fed.  45.  it  is  said,  obiter,  that  an 
employer,  having  locked  out  his  men  in  order  to  effectuate  the  pur- 
pose of  his  lockout,  may  persuade  otlier  employers  not  to  employ 
roon  for  higher  wages  or  on. better  terms  than  those  on  which  he 
made  his  stand,  and  not  to  take  in  his  late  employees  at  all,  so-that 
they  may  be  forced  to  come  back  to  him  at  his  own  terms. 

It  seems  one  may  lawfully  object  to  the  employment  by  another 
of  his  former  employees,  where  it  has  been  agreed  between  them  that 
neither  will  employ  a  former  employee  of  the  other  for  a  certain 
period  after  the  termination  of  the  relation,  and  the  second  employ- 
er, who  discharges  an  employee  in  pursuance  with  such  an  arrange- 
ment, cannot  be  held  liable  on  the  ground  of  conspiracy. 

Thus,  in-  Baker  v.  Sun  L.  Ins.  Co.  (1901)  23  Ky.  L.  Rep.  1178, 
64  S.  W.  967,  it  was  held  that  plaintiff's  former  employer,  an  in- 
surance com])any,  was  not  liable  for  plaintiff's  discharge  by  another 
company  caused  by  the  operation  of  an  agreement  between  the  two 
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companies  that  neither  would  employ  a  solicitor  vho  had  been  in 
the-service  of  the  other  until  two  years  after  he  had  ceased  work, 
no  coercion  or  deception  being  employed.  It  should  be  noted  in  con- 
nection with  this  decision,  however,  that  the  Kentucky  courts  do 
not  regard  malicious  persuasion  as  actionable,  even  where  employed 
to  induce  the  violation  of  a  contract. 

And  in  Baker  v.  Metropolitan  L.  Ins.  Co.  (1901)  23  Ky.  L.  Hep. 
1174,  55  L.R.A.  271,  64  S.  W.  913,  it  was  held  that  an  insurance 
company  couid  not  be  held  liable  on  the  ground  of  conspiracy  for 
dismissing  a  solicitor  not  employed  for  any  definite  time,  although 
it  did  so  in  pursuance  of  an  agreement  with  another  insurance  com- 
pany, by  which  the  plaintiff  had  formerly  been  employed,  that 
neitiier  would  employ  a  solicitor  who  had  ceased  to  work  for  the 
other  nntil  two  years  after  he  had  ceased  to  work;  the  act  done  by 
the  employer  being  in  pursuance  of  an  absolute  right. 

Circulation  of  false  statements. 

Where  interference  with  another's  employment  takes  the  form  of 
false  and  defamatory  statements,  an  action  will  lie  therefor; 
although  the  defendant  may  escape  liability  by  showing  the  state- 
ments to  have  been  privileged,  imless  his  plea  of  privilege  is  avoided 
by.  proof  of  express  malice. 

An  employer  who  fraudulently  represents  that  an'  employee  dis- 
honorably left  his  employment,  for  the  purpose  of  preventing  his 
securing  work  with  a  new  employer,  may  be  held  liable  for  the  dam- 
ages caused  by  his  failure  to  obtain  the  new  situation  because  of 
such  representation.  Buckie  V.  Gnffin  (1909)  75  N.  H.  345,  27 
L.E.A.(N.S.)  966, 139  Am.  St.  Hep.  718,  74  Atl.  595. 

Where  several  railway  companies  had  made  an  agreement  that  no 
person  discharged  for  a  good  cause  by  any  of  tlie  parties  to  the 
agreement  shall  be  employed  by  any  of  the  others,  it  is  an  actionable 
wrong  on  the  part 'of  one  of  those  companies  to  enter  upon  its  record 
a  false  statement  as  to  its  reason  for  discharging  an  employee. 
Humlh!/  V.  Louisville  £  N.  B.  Co.  (1897)  105  Ky.  162,  6U  L.B.A. 
289,  88  Am.  St.  Eep.  298,  48  S.  W.  429.  It  was  held,  however,  that 
tlie  dwlaration  in  this  ca«e  was  defective  as  not  containing  any  aver- 
ment that  the  servants  had. sought  employment,  and  been  refused  in 
consequence  of  the  wrongful  acts,  the  reason  assigned  being  that  an 
agreement  of  this  character  is  not  legally  injurious  to  the  servant 
unless  it  has  actually  been  carried  out  to  his  damage. 

In  Freit  v.  Belmont  (1909)  132  App.  Div.  723,  117  X.  Y.Supp. 
656,  in  which  it  appeared  that  defendant  had  published  in  a  racing 
paper  the  statement  that  the  plaintiff,  who  had  been  indentured  to 
serve  in  defendant's  racing  stable,  had  left  his  employ  without  his' 
consent  or  a  written  discharge,  and  that  owners  and  trainers  were  . 
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warned  against  harboring  or  employing  him,  when  as  a  matter  of  fact 

the  dyfendant  had  discharged  him  in  accordance  with  the  contract, 
it  was  held  that  a  judgment  for  the  defendant  should  be  reversed. 
The  court  said :  "He  liad  already  discharged  the  boy,  and  the  latter 
was  freed  from  tlie  obligations  of  the  indenture  agreement,  and 
entitled  to  any  cm|>li'yment  he  could  obtain.  The  defendant,  there- 
.fore,  was  not  justified  in  depriving  the  plaintifE  of  employment, 
by  publishing  to  those  who  were  hound  tinder  the  racing  rules  to 
refuse  employment  in  such  circumstances  that  the  plaintifE  left  his 
employ  without  his  consent,  and  without  being  discharged." 

A  member  of  an  association  of  owners  of  steam  fishing  vessels, 
which  had  resolved  that  a  "register  of  defaulting  crews"  should  be 
kept  and  that  if  one  of  the  crew  of  the  vessel  belonging  to  a  member 
should,  when  engaged  to  go  to  sea,  refuse  to  do  so,  or  should  come 
on  board  drunk,  the  member  should  report  his  name  to  the  secretary 
for  insertion  in  tlie  register,  is  not  liable  for  reporting  an  engineer 
to  the  secretary  as  having  been  drunk,  and  having  refused  to  pro- 
ceed to  sea,  since  in  making  the  report  the  defendant  was  privileged, 
and  therefore  not  liable  in  damages  for  slander  in  the  absence  of 
proof  that  he  had  exceeded  his  privilege.  Keith  v.  Lauder  (1906) 
8,Sc.  Sess.  Cas.  oth  series,  356,  i-i  Scot.  L.  R.  330,  13  Scot.  L.  T. 
650. 

See  also  in  i^iis  connection  Rhodes  v.  Granby  Cotton  Mills  (1910) 
87  S.  C,  18,  68  S.  E.  824,  and  Willis  v.  Muscogee  Mfg.  Co.  (1904) 
120  Ga.  597,  48  S.  E.  177,  1  Ann.  Cas.  473,  under  "Blacklisting," 
infra. 

Blacklisting. 

There  is  a  right  of  persons  having  a  common  interest  in  informa- 
tion, to  communicate  it  to  one  another.  It  has  accordingly  been 
held  that,  in  the  absence  of  evidence  of  an  improper  purpose,  and 
where  no  element  of  misrepresentation  is  involved,  it  is  not  action- 
able for  au  employer  to  circulate  among  other  employers  having  a 
common  interest  a  black  list  containing  the  plaintiff's  name ;  but  that 
where  the  principal  purpose  is  retaliation,  such  blacklisting  gives 
a  right  of  action. 

A  number  of  employers  may  lawfully  agree  among  themselves  not 
to  employ  any  person  who,  while  in  the  service  of  any  of  them,  has 
participated  in  a  strike  or  who  has  shown  himself  to  be  negligent, 
incompetent,  inefficient,  or  dishonest.  New  Yorl-,  C.  &  St.  L.  R. 
Co.  V.  f^chaffer  (1901)  65  Ohio  St.  414,  6S  L.R.A.  931,  87  Am. 
St.  Itep.  688,  63  N.  E.  1036. 

In  Rhodes  v.  Granby  Cotton  MUls  (1910)  87  S.  C.  18,  68  S.  E. 
824,  it  is  held  that  employers  may  combine  to  circulate  among  them- 
selves lists  of  names  of  strikers  and  other  persons  whose  employment 
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woiiH  for  any  cause  be  undesirable,  bo  long  as  such  combinationa 
are  entered  into  and  used  for  promoting  the  legitimate  businesB  of 
those  concerned ;  but  that  where  an  employer,  after  knowledge  that 
the  plaintilf  is  not  a  striker,  wilfully  persists  in  representing  him  to 
be  one  by  means  of  a  black  list  circulated  among  employers,  as  a  re- 
sult of  which  he  is  unable  to  obtain  employment,  he  becomes  liable 
therefor. 

In  Jenkinson  v.  Nield  (1892)  8  Times  L.  B.  540,  it  was  held  not 
'  actionable,  in  the  absence  of  evidence  that  defendants  were  actuated 
by  any  motive  other  than  self-interest,  to  interfere  with  the  plaia- 
tifl's  employment  by  circulating  a  black  list  containing  his  name 
among  the  members  of  an  association  of  employers  who  had  pledged 
themselves  not  to  employ  members  of  a  certain  labor  union  until 
they  should  accede  to  the  terms  desired  by  the  masters. 

In  Bulcock  V.  St.  Anne's  Master  Builders'  Federation  (1903)  19. 
Times  L.  K.  37,  it  appeared  that  plaintiff,  who  had  been  locked  out 
by  a  former  employer  in  consequence  of  a  wage  reduction,  and  who 
had  subsequently  found  employment  elsewhere,  was  paid  off  and 
discharged  without  any  breach  of  contract  on  the  part  of  his  em- 
ployers, as  a  consequence  of  the  action  of  the  defendants,  a  federa- 
tion of  master  builders  who  had  participated  in  the  lockout,  in  ask- 
ing a  society,  with  which  both  the  defendant  society  and  the  local 
aseociation  to  which  plaintiff's  employers  belonged  were  affiliated, 
to  intervene  for  the  purpose  of  inducing  them  to  discharge  hira. 
One  of  the  rules  of  the  federation  was  that,  in  every  case  of  dis- 
pute, no  member  should  employ  any  workman  who  was  on  strike  or 
locked  out  from  the  workshop  of  another  member.  Another  rule 
was,  that  members  should  not  supply  material  or  labor  to  any  per- 
son who  by  his  action  was  rendering  himself  obnoxious  to  the  federa- 
tion. Upon  this  state  of  facts,  it  was  held,  that  as  it  had  been  found 
by  the  trial  judge  that  there  was  no  evidence  of  any  act  done  with 
an  intention  to  injure  the  plaintiff,  and  that  there  was  no  evidence 
of  anything  except  acts  by  the  defendants  to  further  their  own  pur- 
poses, and  as  the  plaintiff's  employers  had  not  been  induced  to  do 
any  illegal  act,  the  trial  judge  correctly  held  that  there  was  no 
evidence  of  any  actionable  wrong. 

.  In  Wmis  v' Muscogee  Mfg.  Co.  (1904)  120  Ga.  59?,  48  S.  B. 
ITY,  1  Ann,  Cas.  478,  it  was  held  that  where  several  employers  in  a 
city  make  a  rule  that  employees  who  leave  without  cause  must  give 
notice  and  continue  working  during  the  period  covered  by  the  notice, 
and  agree  to  report  to  each  other  all  employees  who  leave  witJiout 
compliance  therewith,  and,  except  in  special  cases,  not  to  employ 
men  so  reported,  such  agreement,  although  voluntary  and  not  en- 
forceable, is  not,  in  the  absence  of  malice,  an  unlawful  combination 
or  conspiracy  which  will  make  such  company  liable  to  men  properly 
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reported  for  a  violation  of  the  rule,  but  that  au  employer  who  wrong- 
.  fully  reports  an  employee  and  thuB  damages  him  by  preventiug  his 
getting  work  would  be  liable.  The  court  took  the  position  that  "an 
employer  has  a  right  to  select  hia  employees  according  to  what 
standard  be  may  cliooBe,  though  auch  etandard  be  arbitrary  or  ua- 
leasonable.  An  employer  certainly  has  a  right  to  refuae  to  employ 
anyone  whom  he  knows  to  have  left  another  employer  in  violation 
of  a  reasonable'  rule  which  both  employers  are  seeking  to  enforce." 
Accordingly  "an  agreeihent  among  a  number  of  employers  to  report 
such  violations  and  thus  assist  each  other  in  the  selection  of  their 
employees  is  not  unlawful  though  coupled  with  an  agreement  to 
employ  no  one  so  reported."  In  the  course  of  ita  opinion,  the  court 
saya:  "While  the  corporations  which  entered  into  the  agreement 
above  described  had  a  right  to  do  so,  they  owed  a  duty  to  their 
employees  not  to  abuse  that  right.  If  one  of  them  falsely  reported 
an  employee  to  his  injury,  such  employee  may  recover  for  the  tort. 
The  combination  of  the  employers  was  a  powerful  machine  for  the 
accomplishment  of  lawful  results,  but  it  was  capable  of  misuse  to 
the  injury  of  innocent  employees.  When  a  company  so  misuses  it, 
Buch  company  must  take  the  consequences.  ...  If  the  employer 
who  promulgated  the  regulation  made  a  mistake  in  its  construction 
and  applied  it  to  a  state  of  facts  wfilch  did  not  come  within  it,  the 
employee  injured  by  such  mistake  has  a  right  to  recover.  The 
.  employer  cannot  arbitrarily  place  an  employee  upon  the  black  list 
as  having  violated  the  regulation,  when,  in  point  of  fact,  the  em- 
ployee's conduct  did  not  come  within  the  terms  of  such  regulation, 
and  he  therefore  had  not  violated  it." 

In  ComeUier  v.  Haverhill  Shoe  Mfrs.  Aaso.  (1915)  321  Mass. 
554,  L.E.A.1916C,  218,  109  N.  E.  643,  it  was  held  that  the  conduct 
of  members  of  an  association  of  manufacturers  in  blacklisting  the 
striking  employees  of  one  of  their  number  was  not  justifiable,  the 
court  saying:  "A  combination  to  blacklist  is  the  counter  weapon 
to  a  combination  to  boycott,  and  is  open  to  similar  legal  objections 
when  directed  against  persons  with  whom  those  combining  have  no 
trade  dispute,  or  when  the  concerted  action  coerces  the  individual 
members,  by  implied  threats  or  otherwise,  to  withhold  employment 
from  those  whom  ordinarily  tliev  would  employ." 

In  Winner  v.  Silverman  (1909)  109  Md.  342,  24  L.R.A.(N.S.) 
895,  71  Atl.  962,  it  is  held  that  the  circulation  of  a  letter  from  as 
employer  who  had  discharged  an  employee,  through  the  instru- 
mentality of  an  organization  of  employers  of  which  the  employer 
iB  a  member,  which  does  not  state  the  cause  of  the  discharge  with 
strict  accuracy,  but  which  requests  the  association  to  refuae  emplt^- 
ment  to  the  discharged  employee,  "aa  we  wonld  like  to*  make  an 
esample  of  him,"  is  actionable  if  damage  results  therefrom. 
10  B.  R.  C. 
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Statutory  liability. 


If  one  employer  by  conference  with  another  employer  prevents, 

without  excuBe  or  justification,  and  with  a  malicioos  motive  or 
purpose,  a  third  person  from  procuring  employment  with  such  other  ~ 
employer,  he  is  liable  for  damagea  under  Minnesota  Revised  Lawa 
1905,  §  5097,  providing  that  it  shall  be  unlawful  for  any  two  or 
more  employers  to  combine  or  confer  together  for  the  purpose  of 
preventing  any  person  from  obtaining  employment.  Joyce  v.  Oreat 
Northern  R.  Co.  (1907)  100  Minn.  235,  8  L.R.A.{N.S.)  75G,  110 
N".  W.  975.  ' 

The  acts  of  a  railroad  company  whereby  another  company  is  in- 
duced to  refuse  employment  to  a  track  repairer,  except  upon  con- 
dition that  he  release  the  former  company  from  all  claim  for  damages 
on  account  of  an  injury  sustained,  are  in  violation  of  Minnesota 
Revised  Ijawa  1905,  §  5097,  forbidding  employers  of  labor  from 
combining  or  conferring  together  for  the  purpose  of  preventing  any 
person  from  procuring  employment,  and,  unexplained  by  matters  of 
justification,  constitute  an  actionable  tort.    Ibtd.  E.  S.  0. 
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DAFEN  TINPLATE  COMPANY,  LIMITED,  v.  LLANEI^ 
•       LT  STEEL  COMPANY  (1907)  LLMITED. 

[1&20]  2  Ch.  124. 

Also  Reported  in  123  L.  T.  N.  8.  225,  [1920]  W.  N.  131,  38  Hmee  L.  B.  428, 

64  Sol.  Jo.  446. 

OorparaUon—AltemUon  of  artletea  of  assoclalioit  — Extent  of  power. 
Under  a  statute  providing  that,  subject  to  the  provisions  of  the  act 
and  to  the  conditions  contained  in  the  memorandum  of  association,  a 
company  may,  by  special  resolution,  alter  or  add  to  it«  articles,  and 
that  any  alteration  or  addition  »o  made  shall  be  as  valid  as  it  original- 
ly contained  in  the  article,  an  alteration  to  be  valid  must  be  effected  in 
the  manner  prescribed  by  the  statute,  mnst  not  exceed  the  limits  of  the 
power  conferred  by  the  statute,  and  must  be  bona  fide  for  the  benefit  of 
the  company  as  a  whole. 

—  Validttg  of  praviaion  enabling  tnajority  of  mtockholden  to  ootnpel 
any  shareholder  to  digpaae  of  his  shares. 

A  resolution  adopted  by  a  company  having  no  power  under  its  original 
articles  of  SEisociation  to  acquire  compulaorily  shares  of  members,  altef' 
ing  its  articles  of  association  1^  providing  that  a  majority  of  the  stock- 
holders may  determine  that  the  ebarea  of  any  member  shall  be  offered  for 
sale  by  the  directors  to  such  person  or  persons  (whether  a  member  or 
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memberg  or  not)  em  they  should  think  fit,  at  a  fkir  taIiu  to  be  Bxed 
from  time  to  time  at  Btated  intervals  by  the  directoTs, — is  invHlid  as 
putting  it  withiD  the  power  of  the  majority  to  eomp«]  any  member,  al- 
though there  may  be  no  complaint  of  any  ktnd  against  his  conduct,  to 
transfer  hie  shares,  thereby  going  further  than  is  neceBsary  for  the  pro- 
tection of  the  company  from  the  conduct  of  ehareholdera  detrimental  to 
the  company's  interests. 
—  Validity  of  exempllon  of  particular  atockholilerB. 

An  amendment  to  the  articles  of  association  of  a  company  providing 
for  the  compulsory  transfer  of  the  shares  of  its  members  is,  even  though 
otherwise  unobjectionable,  invalid  where  it  excepts  one  particular  mem- 
ber from  tfie  operation  of  the  power,  thereby  conferring  upon  him  a 
.privilege  in  which  other  stockholders  of  the  same  class  do  not  partici- 

■— Provto(on  for  ascertainment  for  value  by  directors. 

It  seems  that  an  amendment  of  a  company's  articles  of  association 
providing  for  the  compulsory  transfer  of  the  shares  of  any  member  at 
the  fair  value  to  be  fixed  from  time  to  time  at  stated  intervals  by  the 
directors  is  not  open  to  objection  because  the  asoertainment  of  the  fair 
value  is  left  to  the  directors,  where  it  appears  that  the  directors  and 
shaiebolders  have  acted  without  any  vindictive  motive. 

(March  2,  1920.) 

[125]  Witness  Action. 

The  plaintiff  company,  wliich  was  a  company  limited  ty  stares 
and  incorporated  under  tlie  Companies  Acts  1862  to  1893,  jvas 
the  holder  of  fully  paid  shares  to  the  nominal  value  of  5,000i.  in 
the  capital  of  the  defendants,  the  Llanelly  Steel  Company  (1907) 
Limited  (hereinafter  called  "the  Llanelly  Company"),  a  private 
company  incorporated  in  1907  under  the  Companies  Acts  1862  to 
1900,  with  a  share  capital  of  250,000i.  divided  into  6,000  shares 
of  501.  each.  Each  50/.  share  was  subsequently  converted  into  50 
shares  of  12.  each.  This  company  was  the  successor  of  the 
Llanelly  Steel  Company,  Limited,  which  was  formed  in  1896. 

The  following  statement  of  the  facts  is  taken  from  his  Lord- 
ship's judgment:  "The  original  company  waa-a  very  successful 
undertaking,  and  in  1907  it  was  determined  to  reconstruct  the 
company  and  raise  fresh  capital  for  the  purpose  of  enabling  its 
operations  to  be  extended.  The  company's  business  consisted  of 
the  manufacture  of  steel  bars  which  were  purchased  by  tin  plate 
companies  and  firms,  which  then  rolled  the  bars  into  plates  and 
covered  the  plates  with  tin,  thus  converting  them  into  tin  plates. 
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It  was  thought  desirable  to  offer  the  neiw  capital  to  tin  plate  com- 
panies and  persons  having  influential  positions  in  the  tin  plate 
business  in  the  Llanellj  district,  with  the  object  of  securing  a 
market  for  the  increased  output.  At  that  time,  as  now,  the  prin- 
cipal shareholders  were  the  Briton  Ferry  Steel  Company, 
Limited,  the  Old  Caetle  Iron  &  Tiuplate  Company,  Limited,  and 
the  Western  Tinplate  Company,  Limited.  The  Briton  Ferry 
Steel  Company  did  not  and  does  not  make  tin  plates.  It  was  and 
is  a  manufacturer  of  steel  bars  outside  the  Llanelly  district,  and 
neith^  was  nor  is  a  competitor  of  the  Llanelly  Company.  Its 
managing  director  has  throughout  been  the  managing  director  of 
the  Llanelly  Company,  and  it  has  in  Uiis  way  very  largely  con- 
tributed to  the  sQccesB  of  the  Llanelly  Company.  Various  tin 
plate  companies  in  the  Llanelly  district,  including  the  plaintiff 
[126]  company  and  the  defendants,  the  Old  Lodge  Tinplate 
Company,  Limited,  and  at  least  one  managing  director  or  man- 
ager of  a  tin  plate  company  in  the  district,  were  approached  before 
the  formation  of  the  present  Llanelly  Company  and  agreed  to 
take  shares  in  the  new  company,  which  on  its  incorporation  pro- 
ceeded to  allot  shares  to  these  companies  and  persons.  There  was 
not  any  agreement  by  any  of  the  ahareholflers  to  take  a  supply 
of  steel  bars  from  the  new  company ;  it  was  thought  that  the  inter- 
est of  the  shareholders  in  increasing  the  profits  of  the  company 
would  be  sufficient  to  insure  that  they  would  take  what  steel  bars 
they  required  from  the  company.  This  anticipation  has  in  the 
main  proved  correct,  as  shareholders  engaged  in  the  tin  plate  in- 
dustry have  taken  tiie  greater  part  of  their  supplies  of  steel  bars 
from  the  company.  But  in  the  year  1912  the  plaintiff  company 
and  its  managing  director,  Mr.  John,  formed  another  steel  com- 
pany called  the  Bynea  Steel  Works,  Ld.  This  company  has 
works  within  a  few  miles  of  the  Llanelly  Company.  One  of  its 
principal  shareholders  is  the  plaintiff  company,  and  Mr.  John 
became  chairman  of  the  directors  of  the  Bynea  Company.  The 
result  has  been  that  since  1913  the  plaintiff  company  has  taken 
the  steel  bars  which  it  nee<Iod  from  the  Bj^ea  Company  and  has 
ceased  to  give  any  of  its  custom  to  the  Llanelly  Company.  In 
these  circumetances  the  directors  of  the  Llanelly  Company 
thought  that  it  was  not  desirable  that  the  plaintiff  company  should 
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continue  to  be  a  member  of  the  Llanelly  Company.  In  1918  Mr. 
Jolin  had  a  conversation  with  Mr.  Williams,  the  chairman  of  the 
directors  of  the  LlancUy  Company,  in  the  course  of  which  Mr. 
Williama  expressed  the  opinion  that  the  plaintiff  company  ought 
not  to  continue  to  be  a  shareholder  in  the  Llanelly  Company,  and 
this  view  appeared  to  Mr,  John  to  be  sensible.  As  a  consequence 
of  this  conversation  there  were  some  spasmodic  negotiations  for 
the  transfer  of  the  plaintiff  company's  shares,  but  they  proved  un- 
successful. 

"The  articles  of  association  of  the  Llanelly  Company,  which  is 
a  private  company,  contained  restrictions  on  the  transfer  of  shares 
under  which,  if  the  price  was  not  agreed,  it  was  to  be  determined 
by  the  auditors  of  the  company.  The  plaintiff  [127]  company 
objected  to  having  the  value  of  its  shares  ascertained  in  this  way, 
nnd  no  agreement  as  to  price  was  reached.  The  plaintiff  com- 
pany was  at  first  prepared  to  sell  its  shares  for  10,000^,  but  the 
price  asked  by  tile  year  1919  had  risen  to  25,000/.  In  these  cir- 
cumstances in  the  year  1918  the  directors  of  the  Llanelly  Com- 
pany, who  were  honestly  convinced  that  it  was  not  to  t^e  interest 
of  the  company  that  the  plaintiff  company  should  remain  a  share- 
holder of  the  company  and  had  realized  that  some  of  the  other 
members  of  the  company  were  taking  some  of  their  supplies  fruu 
the  Eynea  Company,  considered  the  question  whether  the  articles 
of  association  of  the  Llanelly  Company  should  be  altered  so  as  to 
render  it  possible  for  the  shareholders  to  expropriate  a  sharehold- 
er who  acted  in  a  way  similar  to  that  which  had  commended  itself 
to  the  plaintiff  company.  The  directors'  action  was  not,  in  my 
opinion,  directed  against  the  plaintiff  company  alone.  They  had, 
or  thought  they  had,  ground  for  apprehending  that  another  steel 
company  might  gain  control  of  the  Old  Castle  Tinplate  Company 
or  the  Western  Tinplate  Company,  and  divert  its  custom  from  the 
Llanelly  Company.  If  this  control  were  secured  there  would  also 
be  this  additional  peril.  Under  the  articles  of  association  of  the 
Llanelly  Company,  the  Old  Castle  Company,  the  Western  Com- 
pany, and  the  Briton  Ferry  Company  nwninated  two  directors  of 
the  Llanelly  Company  each ;  and  if  a  steel  company  obtained  con- 
trol of  one  of  them  it  would  in  fact  nominate  two  »f  the  directors 
of  the  Llanelly  Company,  and  thus  have  an  opportunity  of  acquir- 
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ing  useful  information  respecting  the  business  of  the  Llanelly 
Company,  and  thus  obviously  might  cause  very  serious  detriment 
to  the  Llanelly  Company.  In  these  cireumatances  the  resolutions 
to  which  exception  is  taken  in  this  action  were  submitted  to  the 
shareholders  of  the  Llanelly  Company. 

"Before  I  deal  with  the  resolutions  in  question  I  propose  to  re- 
fer to  the  articles  of  the  Llanelly  Company  as  they  existed  before 
these  resolutions  were  passed.  The  company  is  a  private  com- 
pany. Under  the  articles  a  shar^older  who  desires  to  sell  his 
shares  must  give  notice  to  the  directors,  who  [128]  thereupon  be- 
come his  agents  for  the  sale  of  the  shares  at  a  price  to  be  agreed 
upon  between  him  and  the  board,  or,  in  case  of  difference,  to  be 
determined  by  the  auditor.  The  shares  then  have  to  be  offered  to 
the  members  of  the  company,  and  any  which  are  not  taken  by 
members  may  then  be  sold  by  the  shareholder  to  any  person  at  a 
price  not  less  than  the  price  which  has  been  fixed  in  the  manner 
described.  There  are  very  special  provisions  in  respect  of  the 
appointment  of  directors.  The  Old  Castle  Company,  the  Western 
Company  and  the  Briton  Ferry  Company  have  the  right  to  n<Hn- 
inate  two  directors  each.  The  six  directors  so  appointed  can 
appoint  three  more  additional  directors  who  are  to  be  'deemed'  to 
represent  all  the  shareholders  other  than  the  three  companies 
which  I  have  mentioned,  and  are  called  the  sliareholders'  direc- 
tors. The  six  directors  and  the  shareholders'  directors  have  power 
to  appoint  three  more  directors  called  supplemental  directors. 
The  three  companies  must  always  have  six  nominees  on  the  board, 
whose* qualification  in  fact  is  the  holding  of  the  office  of  director  of 
the  nominating  company;  and  as  the  appointment  of  the  remain- 
ing directors  is  substantially  in  the  hands  of  the  six  nominated 
directors,  the  three  companies  have  in  fact  the  control  of  the 
board  of  directors.  In  1919  a  number  of  proposed  alterations  of 
the  articles  were  submitted  to  the  shareholders.  The  material  al- 
terations relate  to  voluntary  and  compulsory  transfers,  fllis 
Lordship  read  the  proposed  new  articles,  wliich,  so  far  as  ma- 
terial, are  set  out  below,  and  continued :]  Those  resolutions  were 
passed  as  special  resolutions.  At  the  first  general  meeting  which 
considered  them  it  was  explained  that  the  provisions  for  compul- 
sory transfer  were  intended  to  meet  such  cases  as  that  of  the 
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plaintiff  company's  conduct  in  connection  with  tJie  Bynea  Com- 
pany, and  a  possibility  of  a  steel  company  obtaining  control  of  the 
Old  Castle  Company  or  the  Western  Company,  Two  of  the  per- 
sons at  the  meeting  at  first  doubted  tiie  propriety  of  the  proposal 
but  were  converte<l.  The  representative  of  the  Old  Ixiilgc  Tin- 
plate  Company,  which  has  been  added  as  a  defendant  in  this  ac- 
tion, disapproved  and  voted  against  the  proposal." 

[129]  The  proposed  new  articles  were  numbered  42a  and  42b, 
42a  dealt  with  the. ease  of  members  who  were  desirous  of  sell- 
ing or  transferring  their  shares,  and  required  them  to  offer  such 
shares  to  the  other  members  at  a  "fair  value,"  which  waa  defined 
as  follows: — 

"(c)  The  fair  value  aforesaid  shall  be  ascertained  as  follows : — 
"(1)  The  board  shall  from  time  to  time  by  resolution  passed 
at  a  board  meeting  declare  the  fair  value  of  the  preferesnce  shares 
and  the  fair  value  of  the  ordinary  shares  comprised  in  any  trans- 
fer notice.  The  notice  convening  any  such  board  meeting  shall 
state  the  intention  to  fix  such  fair  value,  but  it  shall  not  be  neces- 
sary to  state  in  such  notice  the  amount  of  such  fair  value." 

42b  dealt  with  compulsory  transfer  of  shares,  and  was  as  fol- 
lows : — 

"Compulsory  Transfer.'^ 

42b.  The  company  in  general  meeting  may  determine  that  the 
shares  of  any  member  (other  than  the  Briton  Ferry  Steel  Co., 
Ld.)  hereinafter  called  the  outgoing  member  shall  within  fifty 
days  after  the  passing  of  such  resolution  be  offered  for  sale  by  the 
board  to  such  person  or  persona  (whether  a  member  or  members 
or  not)  as  the  board  shall  think  fit  at  the  fair  value  to  be  ascer- 
tained under  subclause  (a)  hereof.  On  the  passing  of  any  such 
resolution   the   following  provisions   shall   apply   videlicet:" — 

"(a)  The  fair  value  aforesaid  shall  be  ascertained  as  follows : — 
"(1)  The  board  shall  from  time  to  time  by  resolution  passed  at 
a  board  meeting  declare  the  fair  value  of  the  preference  shares 
and  the  fair  value  of  the  ordinary  sales  comprised  in  any  resolu- 
tion as  aforesaid  passed  at  a  general  meeting  of  the  company. 
Such  respective  fair  values  shall  be  the  same  as  those  to  be  fixed 
in  accordance  with  subclause  (c)  of  article  42a." 
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[130]  "(2)  Such  Tesolution  of  the  board  shall  remain  in  force 
until  the  aspiration  of  one  year  from  the  paasing  thereof  or  for 
snch  lesa  period  as  shall  be  specified  therein." 

"(3)  If  at  any  time  when  a  resolatlon  as  aforesaid  is  passed  at 
a  general  meeting  of  the  company  any  such  resolution  of  the  board 
fixing  the  fair  value  is  in  force  the  fair  value  fixed  by  any  such 
resolution  of  the  board  for  the  preference  eharee  shall  be  deemed 
to  be  the  fair  value  of  the  preference  aharee  comprised  in  the  reso- 
lution ae  aforesaid  passed  at  a  general  meeting  of  the  company, 
and  the  fair  value  fixed  by  any  such  resolution  of  the  board  for 
the  ordinary  shares  shall  be  deemed  to  be  the  fair  value  of  the 
ordinary  shares  comprised  in  the  resolution  as  aforesaid  passed  at 
a  general  meeting-of  the  company." 

"(4)  Forthwith  upon  payment  to  the  company  of  the  said 
fair  value  the  board  shall  send  to  each  member  a  copy  thereof  and 
the  date  thereof." 

"(b)  In  case  the  board  shall  effect  any  sale  of  any  of  the  said 
shares  comprised  in  any  resolution  as  aforesaid  passed  at  a  gen- 
eral meeting  of  the  ctHnpany,  the  fair  value  of  any  share  so  sold 
shall  be  paid  to  the  company,  and  the  company  shall  pay  such 
fair  value  to  the  outgoing  member  upon  his  handing  to  the  com- 
pany the  share  certificates  in  respect  of  the  shares  sold  and  proper 
transfers  of  such  shares.  If  the  outgoing  member  neglects  or 
refuses  to  receive  such  price  or  hand  to  the  company  such  share 
certificate  and  transfers  for  the  period  of  twenty-one  days  from 
the  time  he  receives  a  notice  in  writing  irom  tbb  ccsnpany  that  the 
company  is  prepared  to  pay  such  fair  valne  in  exchange  for  such 
certificates  and  transfers,  such  fair  value  shall  be  retained  by  the 
company  until  such  certificates  and  transfers  shall  be  delivered 
to  it,  and  upon  such  delivery  such  fair  value  shall  be  paid  to  the 
outgoing  member,  but  the  cwnpany  [131]  may  waive  the  delivery 
to  it  of  such  certificates  and  transfers,  but  any  such  waiver  shall 
be  in  writing." 

"(c)  Forthwith  upon  payment  to  the  company  of  the  said 
fair  valno  the  names  of  the  persons  who  shall  purchase  shares  un- 
der this  article  shall  be  entered  in  the  register  of  members  as  the 
respective  holders  of  the  shares  purchased  by  them  as  aforesaid  in 
the  place  of  the  name  of  the  outgoing  members.  The  receipt  of 
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the  company  for  the  said  fair  value  shall  he  a  good  diachai^e  to 
the  persons  who  shall  purchase  shares  under  this  article,  and  after 
the  names  of  such  persona  shall  have  been  so  entered  in  the 
register  the  validity  of  the  proceedings  shall  not  be  questioned  by 
any  person." 

"(d)  No  sale  under  this  article  shall  be  made  of  any  shares 
to  any  member  unless  the  board  shall  first  offer  the  sharee  at  the 
fair  value  to  the  manbers  (other  than  the  outgoing  m«nber)  as 
nearly  as  may  be  in  proportion  to  the  shares  then  held  by  thon 
respectively,  and  the  offer  shall  in  each  case  limit  the  time  within 
which  the  same,  if  not  accepted,  will  he  deemed  to  be  declared, 
and  may  notify  to  the  members  (other  than  the  oul^ii^  mem- 
ber) that  any  member  who  desires  any  shares  in  excess  of  his  pro- 
portion should  in  his  reply  state  how  many  excess  sharee  he  de- 
sires to  have,  and  if  any  of  the  members  (other  than  the  outgoing 
member)  do  not  claim  their  proportion  the  unclaimed  shares  shall 
so  far  as  required  be  used  for  satisfying  the  claims  in  excess.  In 
case  the  board  shall  offer  under  this  article  any  shares  to  the  mem' 
hers  (other  than  the  outgoing  member),  and  in  case  any  of  such 
shares  shall  not  be  capable  without  fractions  of  being  offered  to  all 
the  members  (other  than  the  outgoing  member)  in  pro|M>rtion  to 
the  shares  then  held  by  them  respectively,  the  same  shall  be 
offered  to  such  of  the  members  (other  than  the  outgoing  member) 
and  in  such  proportions  or  in  such  manner  as  may  be  determined 
by  the  board." 

[132]  "(e)  In  case  any  shares  offered  for  sale  under  this  article 
shall  not  be  purchased  within  the  said  period  of  fifty  days,  such 
circumstance  shall  not  entitle  the  holder  to  transfer  the  same,  and 
such  shares  may  at  any  subsequent  time  or  times  be  again  offered 
for  sale  under  this  article  in  case  a  reaolufion  as  mentioned  in 
this  article  shall  be  passed  at  a  subsequent  general  meeting  of  the 
company." 

The  original  articles  of  association  of  the  Llanelly  Company 
containod  no  provisions  whereby  the  shares  of  any  member  of  the 
company  could  be  compulsorily  acquired. 

On  April  1,  1019,  the  plaintiff  company  (suing  on  behalf  of  it- 
self and  all  other  members  of  the  Llanelly  Company  except  those 
who  were  defendants)  commenced  this  action  against  the  Uanelly 
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Company  and  its  directors  for  a  declaration  tliat  the  resolutions 
were  invalid  and  not  binding  on  the  plaintiff  company  bo  far  as 
the  same  purported  to  alter  the  articles  of  association  by  the 
Article  numbered  42b,  and  for  an  injunction  restraining  the 
Llanelly  Company,  its  servants  and  agente,  from  acting  on  such 
article. 

The  Old  Lodge  Tinplate  Company,  Limited,  which  was  the 
holder  of  20,000  ordinary  shares  of  ll.  each  and  thirty-four 
preference  shares  of  501.  each  in  the  Llanelly  Company,  desiring 
to  intervene  in  the  action  on  the  ground  that  it  was  not  properly 
represented  by  the  plaintiff  company,  and  that  its  interests  were 
not  identical  with  those  of  the  plaintiff  company,  was  by  order 
added  as  a  deefendaut  in  the  action.  ^     . 

Cunliffe,  K.O.,  Maugham,  K.O.,  and  Dighton  PoUock,  for 
the  plaintiff  company. 

The  plaintiffs'  case  is  a  strong  one;  this  alteration  is  admitted- 
ly being  made  to  expropriate  the  company  and  acquire  its  shares. 
The  doctrine  that  purchases  by  persons  having  a  confidential  char- 
acter cannot  stand  rests  upon  general  principle,  per  Lord  Eldon, 
L.O.  Ex  parte  James  (1803)  8  Ves.  Jr.  337,  345,  32  Eng.  Re- 
print, 385. 

In  Allen  v.  OoU  Reefs  of  West  Africa  [1900]  1  Ch.  656, 
671,  69  L.  J.  Ch.  N.  S.  266,  48  Week.  Rep.  452,  83  L.  T.  N.  S. 
210,  16  Times  L.  E.  213,  Lindley,  M.R,,  said  that  the  power  con- 
ferred by  §  50  of  the  Companies  Act  [133]  1862,  to  alter  the 
articles,  must  be  exercised  bona  fide  for  the  benefit  of  the  com- 
pany as  a  whole.  The  purchase  proposed  by  the  resolution  is  for 
the  personal  benefit  of  the  directors,  and  is  not  for  the  interests  of 
the  company  as  a  whole.  An  alteration  for  the  benefit  of  the  ma- 
jority, and  not  for  the  benefit  of  the  company  as  a  whole,  is  not 
good.  Brovmv.  British  Abrasive  Wheel  Co.  [1919]  1  Ch.  290,  88 
L.  J.  Ch.  N.  S.  143, 120  L.  T.  N.  S.  529,  35  Times  L.  R.  268,  63 
Sol.  Jo.  373.  The  question  has  been  dealt  with  recently  in  Side- 
bottom  V.  Kershaw,  Leese  &  Co.  [1920]  1  Ch.  154,  89  L.  J.  Ch. 
X.  S.  113,  122  L.  T.  N.  S.  325,  [1919]  W.  N.  299,  3G  Times  L. 
R.  45,  64  Sol.  Jo.  114,  and  although,  on  the  evidence,  it  was  held 
that  ihe  resolution  was  passed  bona  fide  for  the  benefit  of  the 
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company  aa  a  whole,  and  that  a  resolution  to  expel  a  competing 
shareholder  by  buying  him  out  'waa  valid,  yet  the  judgments  in 
that  case  are  very  much  in  point.  "The  alteration  must  not  be 
such  as  to  sacrifice  the  mterests  of  the  minority  to  those  of  a  ma- 
jority without  any  reasonable  prospect  of  advantage  to  the  com- 
pany as  a  whole."  Buckley  on  the  Companies  Act,  9th  ed.  p.  25, 
Atwool  V.  Merryweather  (1867)  X.  R.  5  Eq.  464,  note,  and 
Menier  v.  Hooper's  Telegraph  Worhs  (1874)  L.  R.  9  Ch.  350,  43 
L.  J.  Ch.  N.  S.  330,  30  L.  T.  N.  S.  209,  23  Week.  Rep.  396,  are 
both  applicable  and  support  the  plaintiffs'  case.  "Directors 
holding  a  majority  of  votes  would  nOt  be  permitted  to  make  a 
present  to  themselves.  This  would  be  to  allow  a  majority  to 
oppress  the  minority.  To  such  circumstances  the  cases  of  North- 
west Transportation  Co.  v.  Beaily  (1887)  L.  R.  12  App.  Cas, 
.589,  50  L.  J.  P.  C.  N.  S.  103,  57  L.  T.  K  S.  436,  36  Week.  Rep. 
647,  and  Bwland  v.  Earle  [1902]  A.  C.  83,  71  L.  J.  P.  O.  N. 
S.  1,  50  Week.  Rep.  241,  85  I.  T.  N.  S.  553, 18  Times  L.  R.  41, 
9  Manson,  17,  have  no  application."  Per  Lord  Buckmaster,  L.C., 
in  Cook  V.  Decks  [1916]  1  A.  C.  554,  564. 

In  the  present  case  the  defendants  are  seeking  to  buy  out  the 
plaintiff  company  at  a  price  not  settled  bona  fide  by  an  independ- 
ent board,  and  to  put  the  plaintiffs'  money  into  their  own  pockets 
for  their  own  personal  benefit,  and  not  in  the  interests  of  the 
company.  The  alterations  are  inherently  objectionable  because 
they  are  not  in  the  interests  of  the  company  and  involve  a  method 
of  fixing  an  unfair  price,  and  also  because  they  are  an  oppressive 
attempt  on  the  part  of  the  defendants  to  get  the  shares  at  their 
own  price. 

[134]  Romer.  K.C.,  P.  F.  Wheeler,  and  G.  CUrk  WiUiams, 
for  the  added  defendant,  the  Old  Lodge  Tinplate  Company.  The 
wide  form  of  this  resolution  places  this  defendant  company  in  a 
difficulty;  for  if  it  is  valid,  although  not  primarily  aimed  at  this 
company,  there  would  be  no  redress  if  hereafter  it  was  decided  to 
expropriate  this  company.  The  Old  Lodge  Tinplate  Company 
will  be  bound  band  and  foot  if  this  resolution  is  passed,  and  there 
will  bo  no  corresponding  obligation  on  the  part  of  the  Llanelly 
Cnnipanv  to  supply  this  company  with  steel  bars.    It  will  not  be 
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able  to  bargain  but  will  have  to  take  the  bars  at  the  Llanellj  Com- 
pany's price,  which  is  a  position  iato  which  no  shareh(dder  should 
be  put,  and  w(ruld  be  quite  contrary  to  the  terms  upon  which  the 
Old  Lodge  Company  entered  the  Llanelly  Company,  for  it  was 
then  understood  that  the  Old  Lodge  Company  should  be  free  to 
buy  steel  bars  elsewhere. 

These  are  not  original  articles,  but  new  articles  introduced  by 
special  resolution,  and  if  their  introduction  involves  any  oppres- 
sion of  the  minority  by  the  majority  they  cannpt  stand.  In 
Allen  V.  Gold  Reefs  of  West  Africa  [1900]  1  Ch.  656,  671,  69 
L.  J.  Ch.  N.  S.  266,  48  Week.  Rep.  452,  82  L.  T.  N.  S.  210,  16 
Times  L.  E.  213,  Lindley,  M.R.,  said  that  the  power  must  be  ex- 
ercised "bona  fide  for  the  benefit  of  the  company  as  a  whole;"  that 
means  that  the  exercise  must  not  only  be  for  the  benefit  of  the 
company  in  fact,  but  also  that  the  shareholders  bona  fide  think 
that  it  is.  What  is  not  for  the  benefit  of  the  company  in  fact  does 
not  become  so  because  the  shareholders  may  think  that  It  is.  It 
cannot  be  for  the  benefit  of  the  company  that  a  njajority  should 
be  able  to  expropriate  any  shai'eholder  without  any  reason.  If 
these  alterations  are  allowed  to  stand  not  a  single  shareholder  will 
dare  to  raise  a  finger  against  the  majority,  and  even  an  original 
article  framed  to  foi-feit  the  shares  of  any  member  conmiencing  or 
threatening  legal  proceedings  against  the  company  or  the  direc- 
tors on  payment  of  the  full  value  of  the  shares  was  held  invalid. 
Hope  V.  Inteiiutliotuil  Financial  Society  (1876)  L.  K.  4  Ch.  Div. 
327,  46  L.  J.  Ch.  N.  S.  200,  35  L.  T.  N.  S.  024,  25  Week.  Rep. 
203.  Mere  benefit  of  the  company  is  not  everything,  the  motive 
must  be  hona  fide,  and  any  element  of  nnfaimesa  in  ascertaining 
the  price  is  sufficient  to  vitiate  the  [135]  resolution.  Sidebotiom 
V.  Kershaw.  Leese  &  Oo.  [1920]  1  Ch.  154,  89  L.  J.  Ch.  N.  S. 
113, 122  L.  T.  N.  S.  325,  [1919]  W.  N.  299,  36  Times  L.  R.  45, 
64  Sol.  Jo.  114;  Allen  v.  Gold  Reefs  of  West  Africa  [i900]  1 
Cb.  656,  671,  69  L.  J.  Ch.  ST.  S.  266,  48  Week.  Rep.  452,  82  L. 
T.  N.  S.  210,  16  Times  L.  R.  213;  Browm.  v.  British  Abrasive 
Wheel  Co.  [1919]  1  Ch.  290,  88  L.  J.  Ch.  N.  S.  143,  120  L. 
T.  "N".  S.  529,  35  Times  L.  K.  268,  63  Sol.  Jo.  373;  Buckley  on 
the  Companies  Acts,  9th  ed.,  p.  25.  No  witness  has  said  that  this 
alteration  was  for  the  benefit  of  the  company  as  a  whole;  it  is  for 
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the  benefit  of  the  majoritj,  but  that  confuses  the  majoritj  with 
the  company. 

Moreover,  the  resolution  ia  further  objectionable  by  reason  of 
excluding  the  Briton  Ferry  Company  from  its  operation.  All 
shareholders  of  the  same  clasa  stand  on  the  same  footing,  ftnd  any 
resolution  altering  their  rights,  unless  binding  on  all  thamembers 
of  the  class  alike,  is  impeachable.  Per  BcHner,  L.J.,  in  Allen  v. 
Gold  Reefs  of  yfest  Africa  [1900]  1  Ch.  656,  682. 

The  method  of  ascertaining  the  price  is  also  objectionable;  it 
is  an  unfair  method  because  the  possible  purchasers  themselves  fix 
the  price.  Any  element  of  unfairness  in  fixing  the  price  is  suf- 
ficient to  vitiate  the  resolution;  that  appears  from  the  judgment 
of  Lord  Stemdale,  M.R.,  in  SideboHwnfs  Case  [1920]  1  Ch.  154, 
159. 

Hughes,  K.C.,  Tomlin,  K.O.,  A.  Sims,  and  Trubshaw,  for 
the  defendant  company.  Articles  providing  for  the  getting  rid  of 
competing  shareholders  and  even  for  forfeiting  their  shares  are 
quite  usual  (Palmers'  Company  Precedents,  lltb  ed.,  Part  I.,  p. 
970)  ;  and  if  inserted  in  the  original  articles  are  perfectly  valid. 
Borland's  Trustee  v.  Steel  Bros.  &  Co.  [1901]  1  Ch.  279,  70  L.  J. 
Ch.  N.  S.  51,  49  Week.  Eep.  120,  17  Times  L.  K.  45,  the  case  of 
a  compulsory  transfer  on  bankruptcy;  Phillips  v.  Mamtfachtrers' 
Securities  (1917)  116  L.  T.  N.  S.  290,  86  L.  J.  Ob.  K.  S.  305, 
approved  in  Sidehottom's  Case  [1920]  1  Oh.  154,  89  L.  J.  Oh. 
^\  S.  113, 122  L.  T.  N.  S.  325,  [1919]  W.  N.  299,  36  Times  L. 
R  45,  64  Sol.  Jo.  114. 

If  not  in  the  original  articles  they  can  be  altered  by  inserting 
provisions  to  that  effect  under  §  13  of  the  Companies  (Consolida- 
tion) Act  1908 ;  an  alteration  of  the  articles  under  that  section  is 
one  of  the  incidents  of  the  shares,  and  no  complaint  is  open  to  a 
shareholder  unless  he  can  show  that  the  alteration  was  not  made 
bona  fide  in  the  interests  of  the  company  {Allen  v.  Gold  Beefs  of 
West  Africa  [1900]  1  Cli.  656,  671,  69  L.  J.  Oh.  N.  S.  266, 
48  Week.  Rep.  452,  82  L.  T.  N".  S.  210,  16  Times  L.  R.  213)  j 
that  [136]  reservation  in  favor  of  the  shareholder  being  the 
exception  to  the  rule  that  the  court  will  not  interfere  in  the 
internal  management  of  a  company.  BvHand  v,  Earle  [1902J 
A.  r.  83,  71  L.  J.  P.  C.  N.  S.  1,  50  Week.  Eep.  241,  85  L.  T. 
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N.  S.  553,  18  Timea  L.  E.  41,  9  Hanson,  17 ;  Dominion  Cotton 
MilU  Co.  V.  AnM/ot  [1912]  A.  O.  546,  81  L.  J.  P.  C.  K  S. 
233,  106  L.  T.  N.  S.  934,  28  Times  L.  R.  467,  49  Scot.  L.  E. 
1044;  Foster  v.  Foster  [1916]  1  Ch.  532,  85  1.  J.  Ch.  N.  S. 
305,  114  L.  T.  N.  S.  405.  .    . 

Allen  V.  Gold  Beefs  of  West  Africa  [1900]  1  Ch.  656,  69  1.  J. 
Ch.  N.  S.  266,  48  Week.  Kep.  462,  82  L.  T.  N.  S.  210,  16  Timea 
L.  R.  213,  shows  that  the  alteration  can  be  made  to  affect  the 
rights  of  a  shareholder  even  it  made  to  effect  a  particular  object. 
In  Brown  v.  British  Abrasive  Wheel  Go.  [1919]  1  Ch.  290,  88  L. 
J.  Oh.  N.  S.  143,  120  L.  T.  N.  S.  529,  35  Times  L.  E.  268,  63 
Sol.  Jo.  373,  the  interests  of  the  majority  of  98  per  cent  of  the 
shareholders  mig^t  well  have  been  said  to  have  represented  the 
interests  of  the  company,  but  the  article  in  question  was  held  to  be 
invalid.  That  was  a  very  special  case,  and  its  authority  is,  we 
submit,  questionable,  having  regard  to  the  subsequent  case  of 
Sidebottom's  Case  [1920]  1  Ch.  154,  89  L.  J.  Ch.  N.  S.  113, 122 
1.  T.  N.  S.  325,  [1919]  W.  N.  299,  36  Times  L.  E  45,  64  Sol. 
Jo.  114,  on  which  we  rely. 

The  plaintiffs  must  establish  mala  fides.  We  do  not  all^;e  that 
there  was  any  legal  obligation  upon  the  tin  plate  manufacturers  to 
take  steel  bars  of  the  defendant  company,  but  they  were  asked  to 
become  shareholders  on  the  foundation  of  the  defendant  company, 
and  there  was  an  honorable  understanding  to  t^at  effect  which  was 
carried  out  up  to  1912,  when  the  plaintiff  company  or  it«  directors 
were  instrumental  in  forming  the  Bynea  Steel  Works  as  a  rival 
company  to  compete  with  and  undersell  the  defendant  company 
and  supply  the  plaintiff  and  other  companies.  That  was  disloy- 
alty and  intolerable  in  a  partnership,  from  which  a  private  com- 
pany differs  little,  and  has  led  to  the  desire  to  terminate  the  plain- 
tiffs' membership  of  the  defendant  company. 

The  plaintiffs  to  succeed  must  establish  want  of  bona  fides  on 
the  part  of  the  defendant  company.  Sidehottom's  Case,  supra. 
The  defendant  directors  bona  fide  believed  that  the  alterations 
were  for  the  benefit  of  the  company,  which  is  enough  for  §  13. 
Tliere  i.s  no  proof  of  malice  of  any  kind  against  them.  In  all  the 
circumstances  the  resolutions  adopt  the  most  desirable  method  of 
fixing  the  price  for  the  [137]  shares,  and  are  no  more  open  to 
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objection  than  the  method  in  Borland's  Trustee  v.  Steel  Bros.  & 
Co.  [1901]  1  Ch.  279,  70  L.  J.  Ch.  N.  S.  51,  48  Week.  Rep.  120, 
17  Times  L.  R.  45. 
Maugham,  E.C.,  in  reply. 

Cw.  adv.  vult. 

Peterson,  J.,  stated  the  facts  as  above  set  out  and  continued : 
The  question  to  be  determined  in  this  action  is  whether  the  reso- 
lutions which  purport  to  confer  the  power  of  ccanpulsory  transfer 
are  valid.  The  statement  of  claim  alleged  that  the  object  of  the 
resolution  "was  to  enable  the  members  of  the  Llanelly  Company, 
who  have  a  controlling  interest  in  the  company,  to  compel  the 
plaintiff  company  to  sell  its  shares  to  the  other  members  of  the 
company,  including  the  directors,  against  the  wish  of  the  plaintiff 
company,  and  at  a  price  to  be  fixed  by  themselvea,  and  thus  to  de- 
prive the  plaintiff  company  unfairly  and  oppressively  of  its  prop- 
erty ;  and  that  it  waa  the  intention  of  the  defendant  company,  as 
soon  as  the  plaintiff  company's  shares  had  been  purchased,  oom- 
pulsorily  to  declare  a  bonus  on  the  shares  in  the  Llanelly  Com- 
pany. The  allegation  as  to  the  bonus  which  amounted  to  a  chai^ 
of  dishonesty  was  not  opened  by  the  plaintiff's  counsel,  nor  did 
thfl^y  in  any  way  rely  upon  it.  It  was,  I  think,  baseless.  As  to  the 
allegations  of  the  object  of  the  resolution,  no  doubt  it  was  contem- 
plated that  the  plaintiff  company's  shares  should  be  compukorily 
acquired.  But  on  the  evidence  that  was  not  the  sole  object  of  the 
proposal.  The  real  object  was  to  protect  the  Llanelly  Company 
against  what  was  considered  to  be  conduct  on  the  part  of  any 
shareholder  which  was  detrimental  to  the  interests  of  the  com- 
pany. Having  regard  to  the  decision  in  Sidchottom's  Case  [1920] 
1  Ch.  154,  89  L.  J.  Ch.  N.  S.  113,  122  L.  T.  K.  S.  325,  [1919] 
W.  N.  299,  36  Times  L.  R  45,  64  Sol.  Jo.  114,  it  appears  that  a 
resolution  altering  the  articles  in  such  a  way  as  to  enable  the 
shareholders  to  compel  a  shareholder  who  is  actively  interested  in 
a  competing  firm  to  transfer  his  shares  would  be  valid  on  the 
ground  that  it  was  an  alteration  which  was  bona  fide  for  the 
benefit  of  the  company.  But  in  this  case  the  resolution  which  was 
passed  went  much  further  than  the  protection  of  the  company 
from  [138]  action  by  shareholders  which  could  be  properly  con- 
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sidered  to  be  detrimental  to  its  interests.  The  resolution  as  passed 
enables  the  majority  of  the  shareholders  to  compel  any  member 
(other  than  the  Briton  Ferry  Company)  to  transfer  his  shares, 
altbougb  tbere  may  be  no  complaint  of  any  kind  against  bis  con- 
duct and  it  cannot  be  suggested  that  he  has  done,  or  contemplates 
doing,  anything  to  the  detriment  of  the  company.  It  is  an  un- 
restricted power  which  authorizes  the  majority,  if  they  think 
proper,  or  if  they  consider  it  in  their  own  interests,  to  require  the 
transfer  of  his  shares  by  any  ahareholder  other  than  the  Briton 
Ferry  Company.  It  is.  true  that  the  direclers  may  offer  the  shares 
to  any  person,  whether  a  member  of  the  company  or  not ;  but  hav- 
ing regard  to  the  way  in  which  the  board  is  constituted,  no  one 
can  doubt  that  if  the  majority  desired  to  acquire  the  shares,  the 
directors  would  offer  the  shares  to  the  remaining  shareholders  un- 
der subclause  {d).  As  drawn,  the  resolution  authorizes  the  ma- 
jority at  their  will  and  without  any  reason,  ol^er  than  the  desire 
to  get  into  their  hands  the  whole  of  the  shares  in  the  company,  to 
expropriate  the  shares  of  the  minority.  I  do  not  think  that  there 
is  any  intention  at  present  of  exercising  the  power  in  this  way,  or 
to  this  extent,  but  circumstances  may  arise  in  which  the  majority 
may  think  it  to  their  interest  to  do  so.  The  question  Is  not 
whether  it  has  been  proved  that  it  is  intended  to  exercise  the  pow- 
er to  its  full  extent,  but  whether  the  articles  as  altered,  which  pur- 
port to  confer  this  power  mi  the  majority,  are  valid.  It  is  not,  in 
my  opinion,  any  answer  to  say  that  the  question  whether  the 
power  which  has  been  taken  is  too  extensive  should  be  raised  if 
and  when  it  is  exercised.  If  the  majority  has  no  right  to.  alter  the 
articles  in  this  manner,  the  minority  is  entitled  to  challenge  the 
alterations  at  once  and  to  object  to  their  incorporation  in  the  arti- 
cles, 

I  must  therefore  consider  whether  in  this  case  it  was  within  the 
power  of  the  majority  to  alter  the  articles  by  a  special  resolution 
in  such  a  way  as  to  confer  upon  the  majority  authority  to  exprb- 
priate  any  shareholder  or  shareholders  as  they  thought  fit  at  their 
will  and  pleasure.  For  this  purpose  [139]  I  assume  that  any 
shareholder  who  was  required  to  transfer  his  shares  would  receive 
in  exchange  the  proper  value  of  them.  By  §  13  of  the  Companies 
(Consolidation)  Act  1908,  which  reproduces  §  50  of  the  Act  of 
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18S2,  it  is  provided  that  subject  to  the  provisions  of  the  act  and. 
to  the  conditions  contained  in  the  memorandum  of  association,  a 
company  may,  by  special  resolution,  alter  or  add  to  its  articlea, 
and  any  alteration  or  addition  so  made  shall  be  as  valid  as  if 
originally  miitaincd  in  the  articles.  The  effect  of  this  section  was 
considered  in  Allen  v.  Gold  Reefs  of  West  Africa  [1900]  1  Ch. 
656,  671,  69  L.  J.  Ch.  N.  S.  266,  48  Week.  Kep.  452,  82  L.  T.  K 
S.  210,  16  Times  I,.  K.  2-13.  In  that  case  a  special  resolution  had 
been  passed  altering  the  articles  of  association  so  as  to  confer 
upon  the  company,  which  previously  had  a  lien  upon  the  partly 
paid  shares  of  any  shareholder  who  was  indebted  to  the  company, 
a  similar  lien  on  any  shares  whether  partly  paid  or  fully  paid. 
This  alteration  was  challenged  by  the  lef^al  personal  representa- 
tive of  one  Zuccani,  who  was  the  only  registered  holder  of  fully 
paid  shares  and  whose  estate  was  indebted  to  the  company.  Lind- 
ley,  M.E.,  after  observing  that  the  language  of  §  50  was  very 
wide,  stated  that  the  power  conferred  by  it  "most  like  all  other 
powers  be  exercised  subject  to  those  general  principles  of  law  and 
equity  which  are  applicable  to  all  powers  conferred  on  majorities 
and  enabling  them  to  bind  minorities ;"  and  that  "it  must  be  exer- 
cised not  on]y  in  the  manner  re<piired  by  law,  but  also  bona  fide 
for  the  benefit  of  the  company  as  a  whole,  and  it  mnst  not  be  ex- 
ceeded." In  other  words,  the  alteration  of  the  articles  mnst  be 
effected  in  the  manner  prescribed  by  the  statute ;  it  must  not  ex- 
ceed the  limits  of  the  power  conferred  by  the  statute  and  it  must 
be  bona  fide  for  the  benefit  of  the  company  as  a  whole.  In  that 
case  the  Court  of  Appeal  held  that  it  ivas  for  the  benefit  of  the 
company  as  a  whole  to  alter  its  articles  so  aa  to  obtain  payment 
of  debts  due  from  shareholders  to  the  company. 

In  Brown  v.  Srittsh  Abrasive  Wieel  Co.  [1919]  1  Ch.  290, 
88  L.  J.  Ch.  N.  S.  143,  120  L.  T.  N.  S.  529,  35  Times  L.  R.,268, 
63  Sol,  Jo.  373,  shareholders  holding  98  per  cent  of  the  capital  of 
a  company  which  was  in  need  of  further  capital  were  prepared  to 
find  the  requisite  capital  if  they  acquired  the  remaining  fthares  of 
the  company,  [140]  and,  after  vainly  endeavoring  to  purchase 
those  shares  by  agreement,  proposed  to  alter  the  articles  so  ae  to 
enable  them  to  acquire  the  shares  eompulsorily.  The  learned 
judge,  after  stating  that  the  question  was  whether  this  altera- 
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tion  was  within  die  ordinary  principles  of  justice,  and  whether  it 
was  for  the  benefit  of  the  company  as  a  whole,  came  to  the  con- 
clusion that  it  was  not  in  fact  for  the  benefit  of  the  CMupany  as  a 
whole.  This  case  was  considered  by  the  Court  of  Appeal  in  Side-  - 
hoiiom's  Case  [1920]  1  Ch.  154,  162,  173,  89  L.  J.  K.  B.  N.  S. 
113,  122  L.  T.  N.  S.  325,  [1919]  W.  N.  299,  36  Times  L.  R. 
45,  64  Sol.  Jo.  114,  when  the  court  reaffirmed  the  test  applied 
by  Lindley,  if.R,  in  Allen  v.  Gold  Reefs  of  West  Africa  [1900] 
1  Ch.  656,  69  L.  J.  Ch.  N.  S.  266,  48  Week.  Hep.  452,  82  L.  T. 
N.  S.  210,  16  Times  L.  R.  213. 

In  SideboUom'a  Case  [1920]  1  Ch.  154,  162,  173,  89  L.  S.  K. 
B.  N.  S.  113, 122  L.  T,  N.  S.  325,  [1919]  W.  N.  299,  36  Tinjes 
L.  K.  45,  64  Sol.  Jo.  114,  the  Court  of  Appeal  sanctioned  an 
alteration  of  the  articles  of  association  which  enabled  the  directors 
to  require  a  shareholder  who  carried  on  a  competing  business,  or 
was  a  director  of  a  company  carrying  on  a  competing  business,  to 
transfer  his  shares,  and  it  did  so  on  the  ground  that  the  alteration 
was  for  the  benefit  of  the  company  as  a  whole  It  has  been  sug- 
gested that  the  only  question  in  such  a  case  as  this  is  whether  the 
shareholders  bona  fide  or  honestly  believed  that  the  alteration  was 
for  the  benefit  of  the  company.  But  this  is  not,  in  my  view,  the 
true  meaning  of  the  words  of  Lindley,  M.B.,  or  of  the  judgment 
in  Sidehotiom's  Case,  supra.  The  question  is  whether  in  fact  the 
alteration  is  genuinely  for  the  benefit  of  the  cranpany.  Thus  Lord 
Stemdale  accepted  and  approved  of  the  view  expressed  by  Lord 
Wrenbury  in  hia  book  on  the  Companies  Act,  9th  ed,,  p.  26,  that 
"possibly  the  limitation  on  the  power  of  altering  the  articles  may 
turn  out  to  be  that  the  alteration  must  not  be  such  as  to  sacrifice 
the  interests  of  the  minority  to  those  of  a  majority  without  any 
reasonable  prospect  of  advantage  to  the  company  as  a  whole,"  and 
stated  that  it  agreed  with  the  principle  enunciated  by  Lindley, 
M.R.  Warrington,  L,J.,  protested  against  the  idea  that  "bona 
fide"  and  "for  the  benefit  of  the  company"  were  two  separate 
things  in  Lindley  M.R.'s  exposition  of  the  law;  and  Eve,  J.,  in 
stating  the  principle  to  be  applied,  said :  "Was  the  resolution 
adopted,  or  was  the  alteration  made  for  the  benefit  [141]  of  the 
company  or  for  the  benefit  of  some  section  of  the  company,  with- 
out reference  to  the  benefit  of  the  company  as  a  whole  ?" 
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The  question  o£  fact  then  which  I  have  to  consider  is  whether 
the  alteration  o£  the  articles  which  enables  the  majority  of  the 
sliareholdera  to  compel  any  shareholder  to  transfer  his  shares  can 
properly  be  said  to  be  for  the  benefit  of  the  company.  It  may  be 
for  the  benefit  of  the  majority  of  the  ahareholders  to  acquire  the 
shares  of  the  minority,  but  how  can  it  be  said  to  be  for  the  benefit 
of  the  company  that  any  shareholder,  against  whom  no  charge  of 
acting  to  the  detriment  of  the  company  can  be  urged,  and  who  is 
in  every  respect  a  desirable  member  of  the  company,  and  for 
whose  expropriation  there  is  no  reason  except  tiie  will  of  the  ma- 
jority, should  be  forced  to  transfer  his  shares  to  the  majority  or  to 
anyone  else?  Such  a  provision  might  in  some  circumstances  be 
very  prejudicial  to  the  company's  interest.  For  instance,  on  an 
issue  of  new  capital,  the  knowledge  that  he  might'  be  expropriated 
as  soon  as  his  capital  was  on  the  point  of  producing  profitable  re- 
sults might  well  exercise  a  deterrent  influence  on  a  roan  who  was 
invited  to  take  shares  in  the  company.  Mr.  Eeea,  one  of  the 
directors  of  the  Llanelly  Company,  was  asked  by  coiuisel  for  the 
Old  Lodge  Tinplate  Company  whether  it  would  be  in  the  interest 
of  the  company  as  a  whole  that  the  Western  Tinplate  Company 
and  the  Old  Lodge  Tinplate  Company  should  be  expropriated  at 
the  will  of  the  majority,  assuming  they  continued  to  take  bars 
from  the  Llanelly  Company,  and  did  not  set  up  steel  works  in 
competition  with  the  Llanelly  Company;  and  he  assented  em- 
phatically to  the  suggestion  that  it  would  not  be  for  the  benefit  of 
the  Llanelly  Company  as  a  whole.  In  my  view  it  cannot  be  said 
that  a  power  on  the  part  of  the  majority  to  expropriate  any  share- 
holder they  may  think  proper  at  their  will  and  pleasure  ie  for  the 
benefit  of  the  company  as  a  whole.  To  say  that  such  an  unre- 
stricted and  unlimited  power  of  expropriation  is  for  the  benefit 
of  the  company  appears  to  me  to  be  confusing  the  interests  of  the 
majority  with  the  benefit  of  the  company  as  a  whole.  In  my  opin- 
■  ion  the  power  [142]  which,  in  this  case,  has  been  conferred  upon 
the  majority  of  the  shareholders  by  the  alteration  of  the  articles 
of  association  in  this  case  is  too  wide,  and  is  not  such  a  power  as 
can  bo  assumed  by  the  majority.  The  power  of  compulsory  ac- 
unisition  by  the  majority  of  shares  which  the  owner  does  not 
desire  to  sell  is  not  lightly  to  be  assumed  whenever  it  pleases  the 
10  B.  R.  C. 
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majority  to  do  so.  The  shareholder  ia  entitled  to  say  non  kcBC  in 
fcedera  veni;  and  while  on  the  authorities  as  they  stand  at  pres- 
ent it  is  possible  to  alter  the  articles  in  such  a  way  as  to  confer  this 
power,  if  it  can  be  shown  that  the  power  is  for  the  benefit  of  the 
company  as  a  whole,  I  am  of  opinion  that  such  power  cannot  be 
supported  if  it  is  not  established  that  the  power  is  bona  fide  or. 
genuinely  for  the  company's  b«iefit. 

*  Objection  was  also  taken  to  the  provision  for  compulsory  trans- 
fer on  the  ground  that  the  Briton  Ferry  Steel  Company  was  spe- 
cifically excluded  from  the  operation  of  the  new  article.  Why 
this  company  should  be  excluded  in  this  way  is  not  very  apparent. 
Mr.  Rees's  view  was  that  it  was  because  this  company  was  not  a 
customer  of  the  Llanelly  Company,  or  a  consumer  of  bars,  and 
was  not  a  competitor  of  the  Llanelly  Company ;  while  Mr.  Daniel 
Williams,  the  chairman  of  the  directors  of  the  Llanelly-Company, 
thought  that  the  Briton  Ferry  Company  was  exempt  because  it 
was  not  a  consumer  of  bars  and  because  it  was  desired  to  pay  that 
company  a  compliment,  as  it  had  been  largely  concerned  in  the 
promotion  of  the  Llanelly  Company.  But  the  Briton  Ferry  Com- 
pany may  be  bought  up  by  a  atecl  company  which  competes  with 
the  Llanelly  Company ;  it  may  start  steel  works  within  the  Llan- 
elly district  and  compete  with  the  Llanelly  Company,  and  it  may 
gain  control  of  the  tin  plate  companies,  members  of  the  Llanelly 
Company,  in  which  it  is  now  a  shareholder,  and  remove  the  custom 
of  those  companies  from  the  Llanelly  Company.  In  such  circum- 
stances Mr.  Rees  was  of  opinion  that  the  Briton  Ferry  Company 
should  be  subject  to  the  same  provisions  as  any  other  shareholders 
who  behave  in  this  way.  If  one  of  the  shareholders  ean 
be  excluded  from  the  operation  of  the  altered  article  in  this 
way  it  is  not  apparent  [143]  why  the  Western  Company  and  the 
Old  Castle  Company  should  not  also  be  excluded.  These  two 
companies  also  took  an  active  part  in  the  formation  of  the  Llanelly 
Company,  and  if  they  may  possibly  in  the  future  act  to  the  detri- 
ment of  the  Llanelly  Company,  so  too  may  the  Briton  Ferry  Com- 
pany. The  power  which  has  been  taken,  however,  is  not  restricted 
to  cases  in  which  a  shareholder's  conduct  is  prejudicial  to  the 
Llanelly  Company,  It  is  a  power  which  enables  the  majority  to 
expropriate  any  shareholders,  other  than  the  Briton  Ferry  Com- 
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pan;,  at  tlieir  will  and  pleasure.  The  exclusion  of  a  slmrebolder 
from  the  operation  of  such  a  clause  places  him  in  a  position  of 
privilege.  If  the  articles  are  to  be  altered  so  as  to  confer  a  power 
of  expropriation,  the  power  ought,  in  my  view,  to  apply  to  all  tiie 
shares,  unless  perhaps  it  could  be  established  that  it  is  for  the 
benefit  of  the  company  that  certain  shares  should  be  exempt. 
Prima  facie  all  the  shares  of  the  classes  affected  ^oold  be  on  the 
same  footing;  some  should  not  be  placed  in  a  position  of  inferior- 
ity or  superiority.  The  majority  cannot  alter  the  articles  in  such 
a  way  as  to  place  one  or  more  of  the  minority  in  a  position  of  in- 
feriority, as,  for  instance,  by  attributing  to  his  or  their  shares  a 
smaller  proportional  share  of  the  available  profits  than  that  which 
the  others  receive,  nor  can  it  in  my  view  confer  on  one  or  more  of 
its  own  number  benefits  or  privil^es  in  which  other  shareiholders 
of  the  same  class  do  not  participate.  It  may  be  that  the  exclusion 
of  some  particular  shareholder  from  the  operation  of  an  expro- 
priation clause  can  in  some  cases  be  justified  by  showing  that  the 
exclusion  is  for  the  benefit  of  the  company  as  a  whole.  On  that 
point  I  do  not  express  any  opinion,  but  assuming  this  to  be  so,  I 
am  not  able  to  find  any  adequate  reason  in  this  case  for  saying 
that  the  exemption  of  the  Briton  Ferry  Company  from  the  opera- 
tion of  the  new  article  is  or  was  for  the  benefit  of  the  Llanelly 
Company. 

Objection  was  also  taken  to  the  ascertainment  of  the  fair  value 
of  the  shares  by  the  directors  under  the  new  article  42b.  In  the 
view  which  I  have  taken  of  this  case  it  is  unnecessary  for  me  to 
deal  with  this  contention ;  but,  as  at  present  advised,  I  should  not 
be  prepared  to  hold  that  in  this  case,  in  which  [144]  the  directors 
and  shareholders  of  the  Llanelly  Company  acted  without  any  vin- 
dictive motive,  the  alteration  of  the  article  is  open  to  objection  on 
the  ground  that  the  ascertainment  of  the  fair  value  is  left  to  the 
directors. 

In  my  opinion,  for  the  reasons  which  I  have  given,  the  new 
article  42b  is  invalid. 

Solicitors:  /.  B.  Somerville,  for  Brodie  d  Walton/ LlaneUy ; 
Speechly,  Mumford,  &  Craig,  for  Roderick  &  Richards,  LlaneUy j 
Smkh,  Rmdell.  &  Dods,  for  F.  N.  Powell,  lAaneUy. 
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Note. — Power  of  corporation  to  force  a  member  to  sell  bis 
stock. 

In  Sidehoiiom  v.  Kershaw  Leese  &  Go  [1920]  1  Ch.  154,  89  L. 
J.  Ch.  N.  S.  113,  122  L.  T.  N.  S.  325,  [1919]  W.  N.  299,  36  Times 
L.  E.  45,  64  Sol.  Jo,  114,  where  a  business  corporation  in  which  the 
majority  of  the  shjires  were  held  by  the  directors  passed  a  special 
reeolution  to  alter  its  articles  by  introducing  a  power  for  the  directors 
to  require  any  shareholder  who  should  compete  with  the  company's 
business  to  transfer  his  shares,  at  their  full  value,  to  nominees  of  the 
directors,  it  was  held  that  as  a  power  to  expel  a  shareholder  by  buy- 
ing him  out  would  have  been  valid  had  it  been  inserted  in  the 
original  articles,  it  might  be  introduced  by  amendment,  provided 
that  the  alteration  was  made  bona  fide  for  the  benefit  of  the  company 
as  a  whole. 

The  question  of  the  validity  of  a  provision  in  the  articles  of  in- 
corporation or  by-laws  of  a  business  corporation  empowering  it  to 
compel  a  stockholder  to  sell  his  stock  seems  never  to  have  been  con- 
sidered in  America,  although  some  courts  have  found  occasion  to 
declare  that  corporations  organized  for  gain  have  no  power  of  ex- 
pulsion or  forfeiture  unless  granted  by  their  charters  or  by  general 
municipal  law  {Purdy  v.  Bankers'  Life  Asito.  (1903)  101  Mo.  App. 
91,  74  S.  W.  486;  Evans  t.  Philadelphia  Club  (1865)  50  Pa.  107; 
Com.  ex  rel  Burt  v.  Union  League  (1890)  135  Pa.  301,  8  L.R.A'. 
196,  20  Am.  St.  Hep.  870,  19  Atl.  1030 ;  Bdgerton  Tobacco  Mfg.  Co. 
T.  Croft  (1887)  69  Wis.  256,  34  K.  W.  143) ;  and  that  an  incor- 
porated company  has  not  the  power  to  adopt  a  by-law  subjecting  to 
forfeiture  shares  owned  by  individuals  in  the  stock  of  the  company 
for  the  nonpayment  of  as-iessmeftts  thereon,  imless  the  power  to 
pass  such  by-law  is  expressly  granted  by  the  charter  (Be  Long  Island 
R.  Co.  (1837)  19  Wend.  37, 32  Am.  Dec.  429 ;  Westcott  v.  Minnesota 
Min.  Co.  (1871)  23  Mich.  145,  6  Mor.  Min.  Rep.  336;  Budd  v. 
Multnomah  Street  R.  Co.  (1887)  15  Or.  413,  3  Am.  St.  Rep.  169, 
15  Pac.  659;  Oreskam  v.  Island  City  Sav.  Bank  (1893)  2  Tex.  Civ. 
App." 52,  SI  S.  W.  556). 

In  Boggs  v.  Boggs  (1907)  217  Pa.  10,  66  Atl.  105,  the  court  com- 
pelled specific  performance  of  a  contract  whereby  the  owners  of  the 
common  stock  of  a  corporation  agreed  that  "if  in  the  opinion  of  the 
holders  of  the  majority  of  the  common  stock  of  said  corporation,  a 
bolder  of  any  common  stock  of  said  corporation  should  cease  to  be  a 
desirable  associate,  either  on  acconnt  of  incompetency  or  personal 
conduct,  or  if  a  holder  of  any  common  stock  of  said  corporation 
shall  voluntarily  resign  from  his  or  her  position,  the  holders  of  the 
majority  of  eaid  common  stock  shall  be  at  liberty,  and  they  are 
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hereby  empowered,  to  appraise  the  cash  Talue  of  said  stock  and  re- 
deem or  purchase  the  same  from  said  party,  and  said  stock  so  pur- 
chased shall  be  divided  or  distributed  among  the  holders  of  said 
common  stoc'k  in  proportion  to  the  amounts  of  stock  held  by  each;  ** 
the  court  saying  that  as  th'e  parties  to  the  contract  had  a  right  to 
make  it,  it  was  a  binding  obligation  upon  them,  and  the  sole  ques- 
tion for  determination  was  whether  the  majoritv  stockholders  had 
acted  in  good  faith  in  determining  that  the  defendant  had  ceased  to 
be  a  desirable  associate. 

In  Strong  v.  Minneapolis  Auto.  Trade  A^sp.  (1932)  —  Minn. ' — , 
— ,  186  N".  W.  800,  it  was  held  that  a  by-law  of  an  incorporated  trade 
association  having  a  membership  fee,  but  no  capita)  stock,  that  when- 
ever any  member  of  the  association  should  cease  to  be  actively  en- 
gaged in  business  the  association  might,  "by  a  vote  of  three  fourths 
of  the  membership  issued  and  outstanding,  cancel  such  membership 
and  retire  the  same  by  paying  to  the  holder  thereof  the  par  value  of 
said  membership,  together  with  earned  dividends,"  was  not  unreason- 
able, and  was  binding  upon  a  member  who  had  surrendered  his  orig- 
inal certificate  of  membership  and  accepted  one  making  his  member- 
ship subject  to  the  limitation  contained  in  the  by-laws. 

And  in  Borland  v.  Steel  Bros.  &  Co.  [1901]  1  Ch.  279,  70  L.  J. 
Ch.  N.  S.  51,  49  Week.  Eep.  120,  17  Times  L.  R.  45,  it  was  held 
that  provisions  in  a  company's  articles  of  association  providing  that 
on  any  manager  or  assistant  ceasing  to  be  such,  or  on  his  death  or 
bankruptcy,  he  must,  on  receiving  certain  notice,  transfer  his 
shareB,  and  that  in  every  case  where  ordinary  "shares  were  held  by  a 
person  not  being  a  manager  or  assistant,  the  directors  might  at  any 
time  give  to  such  person  notice,  requiring  him  forthwith  to  transfer 
all  or  any  of  such  shares, — were  not  void  as  being  repugnant  to 
absolute  ownership,  or  as  tendingi-to  perpetuity.  The  reasons  given 
for  this  conclusion  are,  that  a  share  is  not  to  be  considered  as  a  sum 
of  money  which  is  dealt  with  in  a  particular  manner,  but  that  it  is 
the  interest  of  a  shareholder  in  the  company,  measured  by  a  sum  of 
monev,  but  also  coneii^ting  of  a  series  of  mutual  covenants  entered 
into  by  all  the  shareholders  inier  se;  that  the  contract  contained  in 
the  articles  of  association  is  one  of  the  original  incidents  of  the 
share;  and  that  the  rule  against  perpetuities  has  no  application  what- 
ever to  personal  contracts. 

It  was  also  held  that  the  provision  requiring  transfer  of  the 
shares  of  a  member  in  event  of  his  bankruptcy  at  a  particular  price 
was  not  a  fraud  upon  tlie  Bankruptcy  Law,  where  such  provision  was 
inserted  bona  fide,  and  constituted  a  fair  agreement  for  the  pur- 
poses of  the  company,  and  was  binding  equally  upon  all  persons 
who  should  come  in,  so  that  there  was  no  suggestion  of  fraudulent 
preference  of  one  over  another,  and  the  shareholders  would  not  be 
10  B.  R.  C. 
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compelled  to  sell  their  shares  in  the  event  of  bankruptcy  at  Bome- 
thing  less  than  the  price  that  they  would  otherwise  obtain. 

E.  S.  0. 
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CEOFT  V.  "WILLIAM  F.  BLAT,  LIMITED. 

[1910]  2  Ch.  343. 

Alio  Beported  in  88  L.  J.  Cb.  N.  8.  645,  121  L.  T.  N.  8.  18,  35  T!me8  L.  R. 

656, 63  Sol.  Jo.  607. 

Landlord  and  tenant— Tenancy  ariMng  from,  holing  over— Dale  of 


i 


The  teDancy  from  year  to  year  arising  from  the  holding  over  aftor  the 
expiration,  bj  enuzion  of  time,  of  tbe  t«rm  of  a,  lease  for  one  year  and 
part  of  fmother,  ia  to  be  deemed  to  hAve  commenced  upon  the  date  of  ex- 
.piration  of  the  original  term,  and  not  upon  the  anniverear;  of  its  com-* 
mencement. 
Courts  —  Bvle  of  decMon  —  Effect  of  general  mfsappreAenston  of 

The  fact  that  by  reason  of  Btatementa  made  l^  text-writers  it  has  been 
V  generally  aupposed  that  a  tenancy  from  year  to  year  arising  from  a  hold- 
ing over  after  the  expiration  of  tlie  original  term  is  to  be  deemed  to  have 
commenced  on  the  anniversary  of  tlie  commencement  of  the  fixed  term 
does  not  preclude  the  court  from  deciding  to  the  contrary,  the  situation 
not  being  one  in  which  numbers  ol  titlea  depend  upon  1,he  law  as  ex- 
preBsed  )n  the  tex-tbooks. 

Decision  of  Aetbury,  J.  [1019]  Ch.  277,  affirmed. 

(May  30,  191B.) 

Appeal  from  a  decision  of  Aatbury,  J. 

By  an  agreement  dated  November  15, 1915,  and  made  between 
the  plaintiff  of  the  one  part  and  the  defendant  of  the  other  part, 
the  plaintiff  agreed  to  let  and  the  defendant  to  take  certain  prem- 
ises "for  the  term  of  one  year  and  one  eighth  of  another  year  from 
November  11,  1915,  at  the  yearly  rent  of  iOl.  payable  quarterly 
on  the  usual  quarter  days,  the  first  payment  to  be  for  the  half 
quarter  ending  December  25,  1915,  and  to  he  the  anm  of  51." 

The  original  term  having  expired  on  December  25,  1916,  the 
defendant  held  over  without  any  further  agreement,   and  the 
plaintiiT  accepted  payment  of  the  quarter's  rent  due  on  Lady  Day, 
1917. 
10  B.  B.  O. 
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On  June  8,  1917,  the  defendant  gave  notice  to  quit  hc 
[344]  Christmas,  1917.  The  plaintiff  took  the  view  that  the  de- 
fendant was  a  yearly  tenant  under  an  implied  tenancy  commenc- 
ing on  2^ovember  11,  1916,  that  being  the  anniversary  of  the 
commencement  of  the  original  term,  and  he  contended  that  the 
notice  to  quit  was  invalid. 

Upon  an  originating  summons  taken  out  for  the  purpose  of  de- 
termining the  question,  Astbury,  J.,  held  that  the  implied  yearly 
tenancy  commenced  at  Christmas,  1916,  and  that  the  notice  to 
quit  was  good. 

The  plaintiff  appealed. 

Lyttelton  Chubb,  for  the  appellant  (landlord).  The  ques- 
tion is  whether,  where  there  is  an  express  tenancy  for  a  year  and 
a  fraction  of  a  year,  and  the  tenancy  has  been  continued  by  hold- 
ing over  from  year  to  year,  the  yearly  tenancy  is  to  be  deemed  to 
have  commenced  on  the  anniversary  of  the  creation  of  the  original 
term  or  on  that  of  its  termination.  It  is  a  fallacy  to  say  that  the 
tenancy  from  year  to  year  is  a  new  tenancy.  It  is  a  continuation 
of  the  old  tenancy.  The  whole  point  in  this  ease  is  whether  it  is 
a  new  tenancy.  If  it  is,  then  the  respondent  is  right.  A  tenancy 
is  not  necessarily  a  new  tenancy  because  it  is  one  implied  by  law. 
The  tenancy  commences  at  the  time  prescribed  by  the  agreement. 
Here  the  tenancy  was  a  continuation  of  the  old  tenancy  which 
commenced  on  November  1.5, 1915,  the  date  specified' in  the  agree- 
ment. The  tenant  gave  notice  to  qiiit  in  June,  and  was  therefore 
too  late.  Astbury,  J,,  has  lield  that  the  tenancy  was  a  new  ten- 
ancy commencing  at  Christmas.  That  may  be  a  rational  view  to 
take,  but  it  is  not  in  accordance  with  the  law.  The  judge 
mented  on  the  fact  that  there  was  no  evidence  when  the  tenant  en- 
tered into  occupation  of  the  premises,  but  that  was  not  material. 
liccnuse  the  agreement  prescribes  the  date  of  the  commencemenl 
of  the  tenancy.  The  rule  is  thus  stated  in  Halsbury's  Laws  oJ 
England,  vol.  xviii,,  p.  448 :  "Where  a  lease  is  for  a  certain  nnm- 
Iier  of  years  and  a  part  of  another  year,  and  the  tenant  holds  over 
;in<t  beooraeg  yearly  tenant  by  payment  of  rent,  the  current 
f345]  year  of  the  yearly  tenancy  is  treated  as  ending  on  the  anni- 
versary of  the  commencement  of  the  term,  and  not  on  that  of  its 
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determination."  Here  the  agreement  contains  no  proviBion  when 
notice  shonld-  be  giv^i  to  determine  the  tenancy.  At  the  end  of 
the  period  fixed  by  the  agreement  either  party  could  have  termi- 
nated the  tenancy  without  notice.  The  qneation  is  what  notice  was 
necessary  to  be  given  if  the  tenancy  was  continued  by  payment  of 
rent.  The  tenancy  must  be  treated  as  commencing  on  lifovember 
15, 1915. 

[Duke,  1.  J. :    Your  proposition  is  a  startling  one.] 

It  is  generally  accepted  by  text-writera  on  the  subject. 

[Warrington,  L,J,,  referred  to  Woodfall  on  Landlord  and 
Tenant,  19th  ed.,  p.  418.] 

That  edition  of  Woodfall  is  dated  in  1868,  shortly  after  the 
decision  in  Doe  v.  DoUll  (1841)  1  Q.  B.  806,  113  Eng.  Reprint, 
1340,  10.  L.  J.  Q.  B.  N.  S.  242 ;  1  Gale  &  D.  218.  All  the  text- 
books on  landlord  and  tenant  from  1863  downwards  have  laid 
down  the  rule  as  I  have  stated  it. 

In  Sidebotkam  v.  Hollarid  [1895]  1  Q.  B.  378,  387,  A.  L.- 
Smith, L.J.,  says:  "It  appears  upon  looking  into  the  old  aathoi^ 
itiee  that  at  one  time  what  was  to  be  considered  a  reasonable  no- 
tice to  quit  was  not  ascertained ;  but,  subsequently,  it  became  setr 
tied  law  that  in  cases  of  yearly  tenancies  half  a  year's  notice,  ex- 
piring at  that  period  of  the  year  at  which  the  tenancy  commenced, 
was  the  reasonable  notice  to  be  given." 

A  yearly  lenancy  created  by  holding  over  must  determine  on 
the  anniversary  of  the  commencement  of  the  original  term.  Doe 
V.  DobeU,  supra.  The  only  distinction  between  that  case  and 
the  present  is  that  there  three  montlis'  notice  instead  of  six 
months'  notice  was  required.  The  decision  was  that  the  notice 
was  rightly  given  for  the  anniversary  of  the  commencement  of  the 
term  of  one  year  and  six  months.  That  is  an  express  decision  on 
the  point  now  before  the  conrt.  I  also  rely  upon  Berrey  v.  Lind- 
ley.(lUl)  3  Maun.  &  G.  498,  1.13  Eng.  Reprint,  1240,  4  Scott, 
K  R.  fil,  11  L.  J.  C.  P.  N.  S.  27,  5  Jur.  1061. 

[Warrington,  L. J. :  You  agree  that  the  judgment  of  Tindal, 
0..T..  lays  down  no  principle  at  all  ?] 

[346]  Yes:  the  textbooks  have  assumed  that  the  law  is  as 
there  laid  down  by  Coltman,  J.,  that  the  notice  to  quit  is  governed 
by  the  date  of  the  original  entry.    See  Woodfall  on  Landlord  and 
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TensDt  (19tli  ed.)  p.  418;  Fawcetton  Landlord  and  Tenant  (M 
ed.)  p.  471;  RedmaD  on  Landlord  and  Tenant  (6tli  ed.)  p.  661 ; 
Fok  on  Landlord  and  Tenant  (5tli  ed.)  p.  593 ;  2  Smith's  Leading 
Oases  (12th  ed.)  p.  123;  and  Cole  on  Ejectment  (1867)  p.  60. 
Mr.  Col©  was  the  editor  of  the  8th  ed.  of  WoodfalL 

[Eve,.J.,  referred  to  Doe  v.  lAnes  (1848)  11  Q.  B.  402,  116 
Eng.  Heprint,  527,  17  L.  J.  Q.  B.  N.  S.  108,  12  Jur.  80.] 

That  was  the  case  of  holding  over  by  an  underlessee  and  is  an 
exception  to  the  rule. 

In  3  Bythewood  and  Jarman'a  ConTeyancing  (4th  ed.)  p.  279, 
it  is  stated  that  "where  the  original  lessee  holds  over  after  the  de- 
termination of  the  lease,  the  implied  t^ancy  created  by  payment 
and  acceptance  of  rent  wilf  be  deemed  to  have  commenced  from 
the  date  which  corresponds  to  his  entry  under  the  lease,  and- not 
from  the  determination  of  the  lease."  Roe  v.  Ward  (1789)  1  H. 
BI.  97,  126  Eng.  Reprint,  58,  2  Revised  Rep.  728,  15  Eng.  Rnl. 
Cas.  590;  Doe  v.  Weller  (1798)  7  T.  R.  478,  101  Eng.  Reprint, 
1086,  4  Revised  Rep.  496;  £»oe  v.  Dobell  (1841)  1  Q.  B.  806, 
113  Eng.  Reprint,  1340, 10  L.  J.  Q.  B.  K.  S.  242 ;  Humphreys  v. 
Franks  (1856)  18  C.  B.  323,  139  Eng.  Reprint,  1394;  Kelly  v. 
Patterrson  (1874)  L.  R.  9  C.  P.  681,  43  L.  J.  C.  P.  K  S.  320, 
30  L.  T.  N.  S.  842 ;  and  Berrey  v.  lAndley  (1841)  3  Mann.  &  G; 
498,  133  Eng.  Reprint,  1240,  4  Scott,  N.  R.  61, 11  L.  J.  C.  P.  N. 
S.  27,  6  Jur.  1061,  are  there  cited. 

[Duke,  L..T.,  referred  to  Doe  v.  Watts  (1797)  7  T.  R.  83,  101 
Eng.  Reprint,  866,  2  Esp.  501,  4  Revised  Rep.  387,  15  Eng.  Rul. 
Oas.  446]. 

In  Kelly  v.  Pafterrson  (1874)  L.  R.  9  C.  P.  681,  43  L.  J.  C.  P. 
N.  S.  320,  30  L.  T.  N.  S.  842,  Brett,  ,T.,  treated  tenancies  com- 
ing to  an  end  by  effluxion  of  time  or  liy  the  death  or  cesser  of  title 
of  the  Irssor  on  the  same  footing.  In  pithor  case,  if  the  owner  ac- 
cepts rent  from  the  tenant  in  possession  he  adopts  him  as  yearly 
tenant  on  the  old  terms  so  far  as  applicable  to  the  continued  ten- 
ancy. The  termination  of  the  original  term  is  gone,  but  the  com- 
mencement remains  and  settles  the  anniversaries  of  the  date  for 
which  notice  to  quit  must  be  given.  In  this  case  the  commence- 
ment of  the  original  terin  was  Jfovember  11,  1915,  and  it  cannot 
be  inferred  tliat  the  yearly  tenancy  began  at  Christmas.  8id«- 
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hotham  V.  Holland  [1895]  1  Q.  B.  378,  64  L.  J.  Q.  B.  N.  S.  200, 

14  Keporta,  135,  72  L.  T.  N.  S.  62,  43  Week.  Rep.  228. 
[Warrington,  L.3.,  referred  to  Doe  v.  Johnson.  (1806)  6  Esp. 

10,  9  Revised  Rep.  800.] 

[347]  But  see  the  judgment  of  Lindley,  L.J.,  in  Sideboiham  t. 
HoUand  [1895]  1  Q.  B.  382,  64  L.  J.  Q.  R.  X  S.  200,  14  Re- 
ports, 135,  72  L.  T.  N.  S.  62,  43  Week.  Rep.  228. 

The  conunent  upon  Doe  v.  Lines  (1848)  11  Q.  B.  402,  116 
Eng.  Reprint,  627, 17  L.  J.  Q.  B.  N.  S.  108,  12  Jiir.  80,  by  Brett, 
J.,  in  Kelly  v.  Patterrson,  sitpra,  is  right. 

Micklem,  K.C.,  and  Fo^  for  the  respondent  The  position  of 
a  tenant  who  holds  over  on  the  expiration  of  his  original  tenancy 
is  well  defined  by  Cozens-Hardy,  M.R.,  in  Morgan-  v.  Ilarrixon 
[1907]  2  Ch.  137,  143 :  "There  is  ample  authority  that  a  tenant 
holding  over  after  the  expiration  of  a  lease  ...  is  deemed  to 
hold  upon  all  the  terms  and  conditionB  of  the  original  tenancy  so 
far  as  they  are  applicable  to  a  yearly  tenancy." 

And  in  DougaX  v.  McCarthy  [1893]  1  Q.  B.  786,  740,  Lord 
Esher  says :  "But,  if  after  the  expiration  of  a  lease  the  jury  find 
that  by  consent  of  both  parties  the  tenant  remained  in  possession 
as  tenant,  and  nothing  was  said  inconsistent  therewith,  the  impli- 
cation of  law  mentioned  by  Lord  Mansfield  arises,  viz.,  that  there 
is  a  tenancy  from  year  to  year  on  the  terms  of  the  old  lease  so  far 
as  they  are  consistent  with  such  a  tenancy."  That  principle  con- 
cludes the  question  of  when  notice  must  be  given,  because  the  date 
of  the  determination  is  one  of  the  terms  of  the  old  lease  and  mnst 
be  imported  into  the  new  tenancy.  If  a  new  relationship  is  cre- 
ated there  is  an  end  of  this  case.  But  it  is  said  that  no  new  rela- 
tionship is  created,  but  that  there  is  a  continuation  of  the  original 
lease. 

[Duke,  L.J. :  It  is  put  against  you  that  the  parties  have 
agreed  to  a  prolongation  of  an  existing  tenancy,  and  that  unless 
there  is  something  to  show  the  contrary,  the  term  must  be  taken 
to  exist  from  the  beginning  of  the  old  tenancy,  and  reliance  may 
be  placed  on  what  was  said  by  Bullcr,  .!.,  in  Right  v.  Darby 
(ITfiC)  1  T.  R.  159,  99  Eng.  Reprint,  1029,  1  Revised  Rep.  169, 

15  Eng.  Rul.  Cas.  616.] 

That  is  turning  the  original  tenancy  into  a  yearly  tenancy  oom- 
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mencing  on  Novemter  11,  which  it  was  not.  The  difficulty  really 
arises  from  the  erroneous  statement  which  has  been  perpetuated  in 
various  textbooks  and  which  originated  in  Cole  on  Ejectments, 
p.  50.  Berrey  v.  Lmdley  (1841)  3  Mann.  &  G.  498,  133  Eng. 
Reprint,  1240,  4  Scott,  N.  R.  61,  11  L.  J.  C.  P.  N.  S.  27,  5  Jur. 
1061,  and  the  [348]  otb»  cases  upon  *hich  it  purports  to  be 
founded  are  no  authority  for  the  statement.  Berrey  v.  Lindley, 
supra,  was  not  a  case  of  holding  over.  It  was  a  yearly  tenancy 
from  the  c(Hnmencement.  There  are  some  textbooks  which  do 
not  contain  the  statement,  e,  g.,  Tudor*8  Leading  Cases  in  Real 
Property,  The  authorities  show  that  when  a  tenant  liters  in  the 
middle  of  a  quarter  and  there  ia  a  provision  in  the  agreement  that 
the  first  payment  of  rent  shall  be  made  on  the  next  quarter  day, 
then  the  year  of  the  tenancy  shall  date  from  that  quarter  day. 
Doe  V.  Johnson  (1806)  6  Esp.  10,  9  Revised  Rep.  800;  Doe  v. 
Stapleion  (1828)  3  Car.  &  P.  275,  is  an  express  authority  in 
favor  of  the  respondent.  In  Doe  v,  Grafton  (1852)  18  Q.  B.  496, 
118  Eng.  Reprint,  188,  21  L.  J.  Q.  B.  N.  S.  276,  16  Jur.  833, 
there  was  a  yearly  tenancy  from  a  particular  date,  and  the  rent 
was  made  payable  quarterly  on  the  usual  quarter  days.  The  ten- 
ancy was  deemed  to  commence  from  the  first  quarter  day.  It  is 
said  that  Sidebotham  v.  Holland  [1895]  1  Q.  B.  378,  64  L.  J.  Q. 
B.  N,  S.  200,  14  Reports,  135,  72  L.  T.  X.  S.  62,  43  Week.  Rep. 
228,  ia  against  our  contention,  but  that  case  turned  on  the  express 
language  of  the  agreement.  The  decision  of  Astbury,  J.,  was 
right  on  principle  and  on  authority. 

[Duke,  L.J. :  It  is  said  t^at  the  law  as  stated  in  the  textbooks 
has  been  generally  accepted.] 

There  must  he  something  in  the  nature  of  universality  in  order 
to  bind  the  court  to  act  upon  it.  There  is  nothing  to  show  that 
file  error  has  been  universally  accepted. 

[Warrington,  I.J.:     It  is  not  an  error  affecting  title.] 

Lyttelton  Chubb,  in  reply. 

Warrington,  L.J.:  The  question  in  this  appeal  is  whether  a 
notice  to  quit  piven  by  the  defendant  and  expiring  at  Christmas, 
1917,  was  a  valid  notice,  or  whether  the  only  valid  notice  would 
have  been  one  which  would  expire  on  ^November  11,  1917.  Aat- 
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1)1177,  J.,  has  held  that  the  notice  given  was  valid,  and  from  his  de- 
cision the  landlord  appeals.  The  facta  are  not  in  dispute  and  are 
very  simple.  [The  Lord  Justice  stated  the  terms  of  the  agree- 
ment of  November  15,  1915,  and  continued:]  As  to  the  con- 
struction of  that  agreement  there  seems  to  be  no  doubt  whatever. 
It  was  an  agreement  by  which  the  premises  [346]  were  to  be  let 
for  a  definite  term  expiring  at  Christmas,  1916.  Whether  the 
tenancy  began  on  November  11,  the  date  from  which  the  period 
fixed  by  the  agreement  was  to  run,  may  be  a  question,  and  there  is 
no  evidence  to  show  when  the  tenant  entered  into  possession,  and 
at  what  date  therefore  the  tenancy  under  this  agreement  began. 
The  term  unquestionably  begins  aa  November  11,  1915,  and  ends 
on  December  25,  1916.  But  I  will  assume  for  the  purposes  of 
this  judgment  that  not  only  did  t^e  term  b^n  on  Kovember  H 
but  the  tenancy  began  on  that  date,  and  expired  at  Christmas, 
1916.  The  tenant  did  not  give  up  and  the  landlord  did  not  re- 
qoire  possession.  On  March  25,  1917,  the  tenant  paid  and  the 
landlord  accepted  a  quarter's  rent,  that  is  to  say,  one  quarter  of 
the  yearly  rent  stipulated  for  by  the  agreement.  The  result  of 
that  was  that  the  tenant  thereupon  became  a  tenant  from  year  to 
year  upon  the  same  terms  as  expressed  in  the  original  agreement 
so  far  as  such  terms  are  applicable  to  a  tenancy  from  year  to  year. 
The  law  on  that  subject  is  expressed  far  better  than  I  can  express 
it  by  Cozens-Hardy,  M.R.,  in  Morgan  v.  Harrison  [1907]  2  Ch. 
137,  143,  where  he  says:  "Now  there  is  ample  autliority  that  a 
tenant  holding  over  after  the  expiration  of  a  lease,  if  he  pays  rent 
or  agrees  to  pay  rent  subsequently,  becomes,  if  no  other  terms  are 
suggested,  a  tenant  from  year  to  year, — a  yearly  tenant ;  and  there 
is  ample  authority  that  under  those  circumstances  the  tenant 
holding  over  is  deemed  to  hold  upon  all  the  terms  and  conditions 
of  the  original  tenancy  so  far  as  they  are  applicable  to  a  yearly 
tenancy."  The  tenant  therefore  became  a  tenant  from  year  to 
year.  What  was  the  year  of  that  tenancy,  dealing  with  the  matter 
for  the  moment  entirely  apart  from  authority  and  on  the  facts  as 
we  know  them  ?  When  did  that  tenancy  from  year  to  year  com- 
mence and  on  what  date  did  it  determine  ?  I  think  it  quite  clear- 
ly commenced  when  the  fixed  term  ended,  that  is  to  say,  at 
Christmas,  1916.  The  first  year  of  it  would  end  at  Christmas, 
10  B.  R.  C. 
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1917,  and  the  subsequent  years,  if  it  were  not  in  the  laeantime  de- 
termined by  a  notice  applicable  to  the  case  of  a  yearly  tenancy, 
would  expire  at  Chriatmas  in  those  subsequent  years.  [350]  Not 
only  does  that  appear  to  be  plainly  the  effect  of  what  took  place, 
but  it  seems  to  me  tp  be  in  accordance  with  obvious  common  sense. 
When  a  man  has  property  which  he  wishes  to  let  and  finds  a  ten- 
ant in  the  middle  of  a  broken  quarter,  but  provides  that  the  rent 
shall  be  paid  quarterly,  what  is  he  thinking  of  ?  He  is  not  think- 
ing of  the  time  when  the  term  shall  commence ;  what  he  is  intend- 
ing to  define,  and  what  the  tenant  is  intending  to  define,  is  tlie 
period  of  the  year  at  which  the  tenant  shall  give  up  and  the  land- 
lord shall  resume  possession;  in  other  words,  they  are  creating 
what  would  be  denomiilated"  a  Michaelmas  tenancy,  a  Christmas 
tenancy,  a  Lady  Day  tenancy,  or  a  Midsummer  tenancy  accord- 
ing to  the  period  at  which  it  comes  to  an  end.  If  I  am  right  so 
far  that  this  was  a  yearly  tenancy  commencing  with  the  expira- 
tion of  a  fixed  period  of  a  year  and  one  eighth,  that  is  to  say,  com- 
mencing as  from  Christmas,  191C,  then  that  incident  of  a  yearly 
tenancy  which  is  undoubtedly  a  legal  incident  of  such  a  tenancy, 
— namely,  that  it  is  determinable  on  the  anniversary  of  its  com- 
njoneement  by  a  six  months'  notice  unless  there  be  any  stipulation 
to  the  contrary,  would  be  applicable  to  it,  and  the  notice  given  in 
May,  1917,  expiring  at  Christmas,  1917,  would  be  not  only  a  valid 
and  sufficient  notice,  but  would  be  the  only  notice  which  could 
effectiially  determine  the  tenancy.  But  it  is  said  that  so  to  de- 
cide is  contrary  to  authority,  and  that  authority  compels  us  to 
c6me  to  the  conclusion  that  there  is  a  rule  of  law  which  prevents 
us  from  giving  that  construction  and  effect  to  the  documents  and 
the  acts  of  the  parties  which  I  think  ought  to  be  given  to  them, 
and  which  compels  ua  to  come  to  the  conclusion  that  the  yearly 
tenancy  which  never  had  any  existence  until  the  determination  of 
the  previous  fixed  term  is  to  be  deemed  to  have  commenced  on  the 
anniversary  of  the  commeneement  of  the  fixed  term,  that  is  to  say, 
in  the  present  case  to  he  deemed  to  have  commenced  not  at  the 
time  the  tenant  began  to  hold  over,  but  on  November  11,  1916, 
while  the  original  term  was  still  subsisting.  Of  course  if  the  au- 
thorities compel  us  to  come  to  that  conclusion  we  must  give  eflfect 
to  them.  Accordingly  it  is  necessary  to  see  what  the  authoritiea 
10  B.  R.  C. 
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are  and  whether  they  do  force  us  to  come  to  a  [361]  eoncIuBion 
which  I  am  bound  to  say  would  be  one  entirely  contrary  to  that 
which  we  ought  to  infer  web  the  real  intention  of  the  parties.  The 
matter  stands  in  rather  a  curious  way.  There  appeared  in  Cole  on 
Ejectment,  p.  30,  which  was  published  in  the  year  1857,  a  state- 
ment which  I  will  read.  I  refer  to  it  because  it  seems  to  me  to  be 
the  fons  et  origo  mali,  if  I  may  so  describe  it,  "Generally  speak- 
ing, an  implied  tenancy  from  year  to  year,  created  by  the  payment 
and  acceptance  of  rent  after  the  end  or  determination  of  a  previ- 
ous term,  will  be  deemed  to  have  commenced  at  the  same  time  of 
the  year  as  the  original  term;  and  notice  to  quit  should  be  given 
accordingly."  Then  the  author  refers  to  a  number  of  cases,  some 
of  which  I  will  refer  to  later,  but  none  of  which,  in  that  part  of 
his  note,  are  oases  of  holding  over  after  the  determination  of  a 
previous  term  by  effiusiou  of  time.  So  far  as  they  are  cases  of 
holding  over  at  all  they  are  cases  of  holding  over  by  the  tenant 
and  adoption  by  the  landlord  where  the  previous  term  has  deter- 
mined by  a  defect  in  the  title  of  the  lessor.  After  that  passage  he 
adds  the  following:  "And  this  rule  prevails  even  where  the 
original  term  did  not  cease  at  the  same  time  of  the  year  as  it  com- 
menced. Thus,  where  premises  were  originally  demised  for  five 
and  a  half  years,  and  an  implied  tenancy  from  year  to  year  was 
afterwards- created."  Tor  that  he  cites  Berrey  v.  Lhidley  (1841) 
3  Mann.  &  G.  498,  133  Eng.  Reprint,  1240,  4  Scott,  N.  R.  61, 11 
L.  J.  C.  P.  N.  S.  27,  5  Jur.  1061 ;  Doe  v.  Dobell  (1841)  1  Q.  B. 
806,  113  Eng.  Reprint,  1340,  10  L.  J.  Q.  B.  K.  S.  242;  and 
Kemp  T.  Derrett  (1814)  3  Campb.  510,  14  Revised  Rep.  820; 
Berrey  v.  Lmdley  and  Doe  v,  Dobell.  have  been  discussed  before 
us,  and  I  propose  to  say  a  word  about  them  presently.  He  goes 
cm:  "There  seems,  however,  to  be  some  difference  in  this  respect 
between  a  holding  over  by  the  original  tenant,  and  by  an  under- 
tenant, after  the  expiration  of  a  term  of  fourteen  and  a  half 
years."  Then  he  refers  to  7)m  v.  iinfi«  (1848)  11  Q.  B.  402.  llfi 
Eng.  Reprint,  527,  17  L.  J.  Q.  B.  N.  S.  108,  12  Jur.  80.  That 
is  the  passage,  and  it  is  the  middle  of  that  passage  beginning  with 
these  words:  "And  this  rule  prevails  even  where  the  original 
term  did  not  cease  at  the  same  time  of  the  year  as  it  commenced," 
on  which  the  present  appellant  relies  as  authority  for  the  propo- 
sition for  which  he  contends. 
10  B.  R.  O. 
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That  statement  in  Cole  appears  verbatim  in  the  later 
[352]  editions  of  Woodfall  on  Landlord  and  Tenant,  the  earlier  of 
which  were  edited  by  Mr,  Cole  himself;  it  i?  simply  repeated  in 
the  words  in  which  the  first  two  passages  of  tjiat  statement  in  Cole 
on  Ejectment  appear  in  that  book.  A  similar  statement,  though 
not  in  the  same  terms  and  not  quite  so  strong  and  definite,  appears 
in  the  later  editions  of  some  other  textbooks.  It  does  not  appear 
in  all  of  them  by  any  means.  I  need  not  meoition  those  in  which 
i^,  does  appear ;  some  of  them  are  textbooks  of  great  importance 
on  this  subject. 

I  now  proceed  to  consider  whether  independently  of  the  state- 
ment in  the  textbooks  there  is  any  authority  for  the  proposition 
that  where  a  tenant  is  holding  over  after  the  expirati<Hi  by 
effluxion  of  time  of  a  previous  lease  for  a  period  of  years  plus  a 
fraction  of  a  year,  the  implied  tenancy  from  year  to  year  must 
be  deemed  to  have  commenced  on  the  anniversary  of  the  com- 
mencement of  the  original  term.  Is  there  any  authority  for  that 
propositiofi  ?  In  my  opinion  there  is  no  such  authority.  The  first 
case  referred  to  by  Mr,  Cole  is  Berrey  v.  Lindley,  supra.  That 
was  a  somewhat  peculiar  case.  An  agreement  was  made  by  which 
a  tenant  entered  into  possession,  and  the  agreement  purported  to 
be  for  five  years  and  a  half  from  Michaelmas,  1823.  Notice  was 
given  to  determine  the  tenancy  at  Michaelmas,  1835,  that  is  to 
say,  more  than  five  years  after  the  commencement  of  the  tenancy, 
and  it  was  held  that  that  notice  was  valid.  Of  course  if  the 
original  term  of  five  and  a  half  years  had  in  law  been  a  term  of 
that  period,  then  this  would  have  been  a  case  of  holding  over 
afler  tho  expiration  by  effluxion  of  time  of  a  previously  existing 
term,  and  it  would  have  been  a  case  in  which  a  notice  to  quit  ex- 
I-iriiig  on  the  anniversary  of  the  commencement  of  the  original 
term,  and  not  on  the  anniversary  of  its  determination,  would 
have  been  held  to  be  a  valid  notice.  But  when  you  look  at  it 
there  is  one  material  fact  which  I  have  not  yet  stated,  and  that 
was  that  the  original  lease  for  a  term  of  five  and  a  half  years  was 
void  by  reason  of  the  Statute  of  FraudSf  consequently  there  was 
no  definite  term  of  five  and  a  half  years,  but  the  tenant  having 
been  in  possession  and  he  having  paid  [363]  rent  and  the  land- 
lord having  accepted  rent,  he  had  been  in  fact  a  tenant  from  year 
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to  year  from  the  beginning,  with  the  possible  stipulation,  I  will 
not  say  at  the  moment  whether  effectual  or  not,  that  that  tenancy 
from  year  to  year  had  the  peculiar  property  that  it  might  have 
been  determined  by  a  notice  at  the  end  of  the  first  five  and  a  half 
years.  ^Vhether  that  was  30  or  not  does  not  matter.  The  point  ia 
that  that  was  a  tenancy  from  year  to  year  from  the  first ;  it  was  a 
Michaelmas  tenancy,  and  it  was  held  to  have  been  rightly  de- 
termined as  a  Michaelmas  tenancy ;  there  was  no  case  of  holding 
over  at  all,  and  for  that  reason  it  plainly  does  not  support  the 
proposition  which  is  stated  as  I  have  said  in  the  textbooks. 

The  other  case  was  Doe  V.  Dobei;  (1841)  1  Q.  B.  806,808,113 
Eng.  Reprint,  1340,  10  L.  J.  Q.  B.  N.  S.  242 ;  1  Gale  &  D.  218. 
Both  the  reports  are  extremely  meager,  and  it  requires  some  care 
and  the  exercise  of  some  ingenuity  to  find  out  exactly  what  was 
the  view  taken  by  the  learned  judges  who  decided  it  and  the 
grounds  on  which  they  proceeded,  particulfirly  the  latter.  There, 
the  facts  "Were  that  the  lessor  of  the  plaintiff,  that  is  Robinson, 
had  demised  the  premises  to  the  defendant  by  an  agreement  dated 
August  13,  1838,  for  one  year  and  six  months  certain  from  the 
date  of  that  agreement  at  the  yearly  rent  of  26/.  to  be  paid  quar- 
terly, the  first  quarterly  payment  to  be  made  on  September  29 
then  next,  but  the  proportion  of  the  rent  to  be  repaid  to  the  ten- 
ant ;  that  is  to  say,  he  was  to  make  a  quartet's  payment  of  rent  on 
September  29  and  was  to  be  allowed  for  the  broken  half  quarter. 
It  was  further  agreed  that  three  calendar  months'  notice  should 
be  given  on  either  side  previous  to  the  determination  of  the  ten- 
ancy. The  defendant  entered  and  held  under  the  agreement  to 
the  end  of  the  year  and  six  months,  and  afterwards  until  the 
bringing  of  the  action,  which  was  on  October  5,  1840.  On  May 
7,  1840,  the  lessor,  that  is,  the  landlord,  gave  the  defendant  notice 
to  quit  on  or  before  Angust  13  next.  That  was  the  anniversary 
of  the  day  on  which  the  tenancy  commenced.  Then  the  notice 
goes  on :  "Or  at  the  expiration  of  the  current  year  of  your  ten- 
ancy which  f  354]  shall  expire  next  after  the  end  of  three  months 
from  and  after  your  being  sPT\-ed  with  this  notice."  The  notice 
was  objected  to  on  the  part  of  the  defendant.  The  judge  held  it 
good  and  the  jury  utfder  his  direction  found  a  verdict  for  the 
plaintiff.  Then  there  was  a  motion  for  a  new  trial  on  the  ground 
10  B.  R.  C. 
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of  misdirection.  The  Court  of  Queen's  Bench  held  that  the  direc- 
tion of  the  learned  judge  was  correct  and  dismissed  the  applica- 
tion for  a  new  trial,  and  refused  the  rule.  If  tJnat  were  a  case  of 
holding  over  from  the  determination  of  a  fixed  term  which  had  ex- 
pired by  effluxion  of  time  it  again  would  be  an  authority  in  sup- 
port of  the  proposition  which  the  appellant  contends  for  here^ 
But  when  the  case  is  looked  at,  and  when  the  judgments  of  the 
judges  who  took  part  in  the  decision,  and  especially  that  of  Pat- 
teson,  J.,  are  considered,  I  think  it  is  quite  plain  that  what  the 
court  held  there  was,  as  in  Berrey  v.  Idndley  (1841)  3  Mann,  & 
G.  498,  133  Eng.  Reprint,  1240,  i  Scott,  N.  B.  61,  11  L.  J.  C. 
P.  N.  S.  27,  5  Jur-  1061,  that  it  was  really  a  tenancy  from  year 
to  year  from  the  first.  Lord  Denman  says  simply  this  without 
any  reasons  whatever:  "I  am  of  opinion  that  the  three  months' 
notice  must  be  calculated  with  reference  to  the  original  commence- 
ment of  the  tenancy."  T  am  reading  from  the  Queen's  Bench 
Report.  Patteson,  J.,  does  say  a  little  more  but  not  much.  He 
says :  "In  all  eases  the  'cnrrent  year'  refers  to  the  time  of  raitry, 
unless  the  parties  stipulate  to  the  contrary.  Here,  therefore,  the 
current  year  would  end  on  August  13th."  I  pause  there  for  one 
moment.  The  expression  "current  year"  which  is  placed  by  the 
reporter  in  inverted  commas  is  found  not  in  the  agreement  for 
tenancy,  but  in  the  notice  to  quit,  and  it  is  a  little  difBcult  to  see 
why  Patteson,  J.,  refers  to  it ;  hut  however  tliere  it  is. 

He  then  goes  on  to  say,  and  this  is  what  seems  to  me  to  he  the 
important  part  of  his  judgment  as.  throwing  Ifght  on  what  it 
really  means:  "It  may  he  that,  on  this  construction,  the  'six 
months  certain'  will  have  no  meaning;  hut  if  parties  will  express 
themaelvps  so  vagnely  we  cannot  help  the  consequences."  Now, 
if  the  judge  had  been  of  opinion  that  this  was  a  Sase  of  holding 
over  after  the  determination  by  effluxion  of  time  of  a  fixed  period 
of  a  year  and  six  months  he  would  [355]  not  have  been  failing  to 
give  effect  to  the  expression  "six  months  certain,"  and  I  think 
what  is  really  meant  is :  "\Ve  arc  of  opinion  that  this  was  not  for 
a  fixed  period  with  a  holding  over,  but  that  it  was  a  tenancy  from 
year  to  year  from  the  beginning  with  possibly  a  minimum  dora- 
tion  of  a  year  and  six  months ;"  and  that  effect  might  have  been 
given  to  the  agreement.    But  the  point  is,  I  think,  the  decision 
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reallj  was  that  on  the  true  conatmctioa  and  effect  of  the  agree- 
muit  in  the  particular  case,  and  having  regard  in  particular  to  the 
provisions  as  to  the  notice  to  determine  contained  in  the  agree- 
ment, this  most  he  regarded  not  as  a  lease  for  a  fixed  term  fol- 
lowed by  a  tenancy  from  year  to  year  implied  by  law,  as  upon  a 
holding  over,  but  as  a  tenancy  from  year  to  year  from  the  first, 
and  that  Patteson,  J.,  did  attach  considerable  importance  to  the 
fact  that  there  was  in  the  agreement  this  provision  requiring  the 
three  months'  notice  appears  from  the  reference  which  he  makes 
to  Doe  V.  Dobett  (1841)  1  Q.  B.  806, 113  Eug.  Eeprint,  1340,  10 
L.  J.  Q.  B.  N.  S.  242,  in  the  course  of  the  argument  in  Doe  v. 
Lines  (1848)  31  Q.  B.  402,  116  Eng.  Reprint,  527,  17  L.  J.  -Q. 
B.  N.  S.  308,  12  Jur.  80. 

So  far  I  have  dealt  with  the  only  two  authtmtiee  whidi  are  re- 
ferred to  by  the  test-writers  as  supporting  the  proposition  that 
where  there  is  an  implied  tenancy  occasi(Xied  by  the  holding  over 
after  the  expiration  of  a  fixed  term,  which  does  not  begin  and  end 
at  the  same  period  of  the  year,  liie  tenancy  from  year  to  year 
dates  from  the  anniversary  of  the  commencement,  and  not  from 
the  end  of  the  fixed  term. 

But  reliance  is  also  placed  on  a  number  of  oases  to  which  I 
have  already  referred  cited  by  Mr.  Cole  as  supporting  the  pas- 
sage: "Generally  speaking,  an  implied  tenancy  from  year  to 
year,  created  by  the  payment  and  acceptance  of  rent  after  the  end 
or  determination  of  a  previous  term,  will  be  deemed  to  have  com- 
menced at  the  same  time  of  the  year  as  the  original  term ;  and  no- 
tice to  quit  should  be  given  accordingly."  When  you  look  at  those 
cases  they  are  of  this  nature ;  a  lease  is  created  we  will  say  by  a 
tenant  for  life  for  a  term  exceeding  that  for  which  he  had  power 
to  create  a  lease ;  it  e:tpires  by  the  death  of  the  tenant  for  life,  and 
at  an  odd  period  of  the  year.  The  reversioner  does  not  desire  to 
disturb  the  tenant,  [356]  and  the  tenant  pays  and  the  landlord 
accepts  a  quarter's  payment  of  the  rent  in  accordance  with  the 
provisions  of  the  lease  nnder  which  the  tenant  holds.  Then  it  has 
been  held  that  acceptance  of  rent  by  the  landlord  under  those  cii> 
cumstances,  unless  there  is  somo  fact  which  qualifies  its  effect, 
justifies  the  court  in  inferring  as  a  matter  of  fact  that  he  adopts 
the  tenant  as  bis  tenant  upon  the  terms  of  bis  original  Tease,  in- 
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eluding  the  period  of  tlie  year  for  which  that  tease  is  granted. 
That  is  to  say,  that  if  the  original  lease  was  a  Michaelmas  leasee 
and  the  tenant  for  life  dies  at  some  period  not  being  Michaelmas 
Day  it  remains  a  Michaelmas  lease.  Of  course  it  ia  a  tenancy 
from  year  to  year  only  and  not  for  a  definite  term,  but  it  remains 
under  those  circumstances  a  Jlichaohnaa  lease,  and  would  be  de- 
terminable by  notice  expiring  at  Michaelmas.  A  striking  ex- 
ample, not  cited  by  Mr.  Cole  because  it  happens  to  have  been  de- 
cided many  years  after  his  book  was  published,  of  that  state  of 
things,  is  found  in  Kelly  v.  Patferrson  (1874)  L.  R.  9  0.  P.  681, 
43  L.  J.  C.  P.  N.  S.  320,  30  L.  T.  N.  S.  842.  The  decision  was 
founded  on  the  same  principle  which  I  have  just  been  mention- 
ing. I  need  not  go  through  it  in  detail,  but  the  facta  as  stated  in 
the  headnote  were  these :  "Premises  were  let  by  the  owner  in  foe 
on  a  lease  expiring  at  Midsummer,  1866.  The  lessee  underlet  to 
the  defendant  on  a  lease  from  year  to  year  commencing  at 
Michaelmas."  The  defendant,  therefore,  the  underlessee,  had  a 
Michaelmas  lease.  "The  defendant  was  in  possession  at  ^[idsum- 
mer,  1866  (when  the  lease  of  his  immediate  lessor  came  to  an 
end)."  That  is  to  say,  his  immediate  lessor  had  granted  him  ft 
Michaelmas  lease,  one  which  would  only  expire  at  Michaelmas, 
1866 ;  he  had  no  power  to  grant  him  more  than  a  tenancy  which 
would  expire  at  Midsummer,  1866, — "and  the  owner  in  foe 
granted  a  new  lease  to  the  plaintiff  as  from  that  time.  The  de- 
fendant, who  continued  to  occupy  the  premises,  paid  the  plaintiff 
a  sum  equal  to  a  quarter's  rent  on  the  terms  on  which  he  had  held 
the  premises,  as  for  rent  from  Midsummer  to  ilicbaelmas,'  1S66."' 
'Then  he  went  on  paying  rent  at  an  increased  rate,  but  that  was 
a  matter  of  agreement,  and  in  December,  1873,  the  [357]  plain- 
tiff gave  the  defendant  six  months'  notice  to  quit  at  Midsummer. ' 
The  decision  of  the  court  there  was  that  the  proper  inferoncp  to 
draw  from  those  facts  was  that  the  new  landlord  had  accepted 
and  adopted  the  sitting  tenant  as  his  tenant  and  upon  the  terms 
under  which  he  was  holding,  which  gave  him  a  ri^t  to  have  his 
lease  determined  at  Michaelmas,  and  not  at  Midsummer.  That 
is  all — the  proper  inference  to  draw  from  the  facts  was  that  the 
tenant  had  been  adopted  on  the  old  terraa. 

T  think  I  have  really  said  all  that  is  necessary  to  say  for  the 
10  B.  R.  r. 
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puipcee  of  showing  that  there  "is  no  rule  of  law  which  prevents 
U8  froui  coming  to  the  conclusion  as  to  the  true  effect  of  what  has 
taken  place  in  the  present  case,  to  which,  as  I  have  already  said,  I 
think  Ihe  eourt  ou^^t  to  have  arrived.  But  there  are  one  or  two 
authorities  which  I  think  support  the  view  which  I  have  been  ex- 
pressing, because  they  show  this,  that  the  courts  try  fo  hold  that 
where  in  the  ease  of  an  ordinary  yearly  tenancy  the  rent  is  pay- 
able quarterly  on  the  ordinary  quarter  days,  that  yearly  tenancy 
,  shall  begin  and  end  on.  one  of  those  regular  quarter  days.  There 
are  many  examples  of  that.  The  best,  I  think,  and  one  of  the 
earliest,  is  Doe  v.  Joimsmt.  (1806)  6  Esp.  10,  9  Revised  Rep.  800, 
which  has  been  discussed  a  good  deal  before  us.  A  ^uan  goes  into 
possession  at  an  odd  time,  he  pays  rent  for  the  odd  time  up  to  the 
next  quarter  day,  and  thereafter  he  pays  and  the  landlord  accepts 
i-ent  at  the  regular  quarter  days.  The  court  under  those  circum- 
stances comes  to  the  conclusion,  as  it  is  bound  to  do,  that  there  is  a 
tenancy  from  year  to  year.  But  it  holds,  and  if  I  may  say  so  with 
all  respect,  quite  in  accordance  with  common  aonae,  that  the  ten- 
ancy from  year  to  year  does  not  begin  at  the  odd  time  but  at  the 
first  regular  quarter  day  succeeding  that  odd  time,  and  then  goes 
cm  regularly  as  a  tenancy  from  year  to  year,  determinable  of 
course  as  such  tenancies  are  at  the  end  of  each  suececding  year, 
being  the  r^ular  quarter  day,  and  not  the  odd  date  as  from  which 
the  tenant  originally  took  possession.  There  arc  a  number  of 
those  cases,  I  need  not  go  through  them,  which  have  been  cited  to 
us.  With  reference  fo  that  part  of  the  case  I  must  [368]  also 
refer  to  Sidehotkam  \.  Holland  [1895]  1  Q.  B.  378,  64  L.  J.  Q. 
B.  N.  S.  200,  14  Reports,  135,  72  L.  T.  N'.  S.  fi2,  43  Week.  Rep. 
228,  because  a  great  deal  has  been  said  about  it  in  the  argument 
for  the  appellant.  That  was  a  case  of  a  tenancy  from  year  to 
year,  and  the  question  arose  whether  it  began  on  May  19  or  on  the 
succeeding  regular  quarter  clay,^namrly,  June  24, — and  it  was 
held  that  it  began  on  May  19.  But  when  one  looks  at  it  the  reason 
why  the  court  came  to  that  conclusion  was  that  the  tenancy  there 
was  created  by  a  written  agreement,  and  that  the  terms  of  the 
written  agreement  prevented  them  from  arriving  at  any  other 
conclusion  than  that  it  began,  as  the  agreement  provided,  on  May 
19.    Bnt  I  think  it  is  clear  if  you  look  at  the  opening  words  of 
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Lindley,  L.  J.'s  judgment  that  if  it  bad  not  been  for  the  terms  of 
the  agreement  the  principle  of  the  oases  such  as  Doe  v.  t^oAiwon, 
supra,  might  have  been  applicable  to  that  case,  but  that  those  cases 
were  excluded  by  the  fact  that  there  wm  an  expresB  stipulation  ex- 
cluding their  application. 

There  is  only  one  other  matter  cm  wbidi  I  must  say  a  word. 
The  statement  in  the  textbooks  to  whidi  I  have  referred  has  ap- 
peared now  in  well-known  books  for  a  good  many  years,  and  it  is 
su^ested  that  we  ought  not  lightly  to  express  an  opinion  contrary 
to  the  view  thereby  expressed.  In  my  jndgment,  in  this  particu- 
lar case,  there  is  no  such  objection  to  the  judgment  we  are  pro- 
notmcing,  It  is  not  a  case  in  which  numbers  of  titles  depend  upon 
the  law  as  e.xpressed  in  the  textbooks.  It  may  be  that  the  result 
is  that  a  few  notices  to  quit  may  have  been  given  and  accepted  as 
valid  which  were  not  valid,  or  that  a  few  notices  to  quit  may  have 
been  treated  as  invalid  by  reason  of  the  statement  in  the  text- 
books. But  that  is  the  utmost  of  what  will  have  happened,  and 
under  these  circumstances  I  think  we  are  perfectly  free  to  expresa 
our  own  view,  and  I  think  for  the  reasons  that  I  have  stated  that 
the  yearly  tenancy  in  this  case  b^an  and  ended  at  Christmas  and 
was  duly  determined  by  a  notice  to  quit  ectpiring  at  Christmas, 
and  that  therefore  this  appeal  fails  and  must  be  dismissed. 

Duke,  L.J.;  I  am  of  the  same  opinion.  I  should  add 
[359]  nothing  to  what  has  been  said  by  Warrington,  L.J.,  if  it 
were  not  that  the  conclusion  at  which  the  court  has  arrived  is  in 
contradiction  to  passages  laid  down  in  textbooks  which  have  been 
regarded  as  works  of  authority,  and,  as  is  said  on  the  part  of  the 
appellant,  niaj'  well  be  deemed  to  have  been  acted  upon  by  largo 
numbers  of  persons.  For  my  part  I  think  the  rule  of  law  appli- 
cable to  bis  case  is  clear  beyond  argument  if  you  consider  the  true 
nature  of  the  case ;  and  it  is,  I  think,  to  be  regretted  that  attempts 
should  be  made  to  complicate  the  simple  relations  of  everyday 
life,  such  as  those  of  landlord  and  tenant  under  a  tenancy  from 
year  to  year,  by  treating  as  arbitrary  general  rules  decisions  made 
in  particular  cases  upon  exceptional  circumstances.  The  law  of 
landlord  and  tenant  happily  is  well  settled  in  this  country;  and  I 
deem  it  to  have  been  settled  upon  the  terms  of  the  agreement  here 
beyond  all  question.  If  the  controversy  in  this  case  had  been  iriiat 
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was  the  effect  of  the  agreement  between  the  parties  here  it  would 
have  be^  sufficient  to  &a.j  that  the  agreement  between  the  parties 
olearly  had  not  the  effect  which  is  all^;ed  on  behalf  of  the  landr 
lord.  The  term  which  waa  created  by  the  agre^nent  was  a  term 
certain,  it  was  not  a  term  from  year  to  year,  and  it  lacked  some  of 
the  necessary  ingredients  in  any  written  agreanent  for  a  term 
from  year  to  year.  In  particular  it  did  not  provide  for  any  term 
of  notice.  The  agreement  was  for  letting  for  a  broken  period  in 
the  Christmas  quarter  of  1915  and  for  the  year  1916  down  to 
Christmas ;  and  it  was  provided  that  the  broken  period  should  be 
paid  for  as  a  half  quarter  and  that  subsequent  to  that  there  should 
be  a  quarterly  rent.  Now  in  my  opinion  the  ccmclusion,  and  I 
think  the  irresistible  conclusion,  from  those  facte,  when  the  au- 
thorities are  taken  into  confliderati<Hi,  is  that  that  was  a  tenancy 
which  so  far  as  it  could  be  regarded  as  the  beginning  of  a  tenant^ 
frtHn  year  to  year  must  be  regarded  as  the  b^inning  of  a  tenancy 
from  year  to  year  as  from  Christmas,  1915. 

That  was  the  obvious  convenience  of  the  case.  The  quarterly 
rent  ran  from  t^t  period  as  a  quarterly  rent,  and  the  tenancy 
was  to  detei*mine  at  a  period  which  coincided  with  that  period ;  so, 
so  far  as  the  elements  oi  a  tenancy  from  year  to  year  were 
[360]  in  question  at  all,  you  had  determination  of  the  year's  ten- 
ancy at  Christmas,  and  you  had  facts  entirely  consistent,  and  in 
my  opinion  <mty  consistent,  with  the  conunenc^nent  of  the  year's 
tenancy  at  Christmas.  Upon  the  construction  of  the  agreement  it 
appears  to  me  the  tenant  would  have  been  clearly  right,  and  the 
attempt  to  treat  him  as  a  tenant  who  had  come  in  upon  a  yearly 
tenancy  in  the  middle  of  a  quarter  would  have  been  a  mere  piece 
of  vexation.  But  the  conduct  of  the  landlord  is  relieved  of  that 
character  in  this  case  because  he  has  the  warrant  of  text-writers 
for  the  view  he  took  of  the  result  of  the  transaction. 

Now  what  is  contended  for  is  that  where  you  have  a  tenancy  for 
a  term  certain,  with  holding  over,  and  the  payment  of  quarterly 
rent,  there  is  an  inflexible  rule  of  law  that  the  tenancy  from  year 
to  year  which  is  inferred  from  the  occupation  and  tiie  payment 
and  receipt  of  the  yearly  rent  shall  be  deemed  to  have  commenced 
at  the  commencement  of  the  term  certain.  If  the  law  of  this  coun- 
try hod  been  decided  in  that  sense  it  certainly  would  have  been 
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contrarj  to  ftU  the  settled  habits  of  the  people,  bat  k  must  have 
been  put  up  with  or  got  over  by  some  means.  To  my  mind  the 
proposition  is  wrong  in  principle.  There  is  a  very  interesting 
statement  in  Preston  on  Conveyancing  in  that  part  of  the  treatise 
which  deals  with  mei^r,  which  explains,  in  what  I  think  is  a  very 
Iiicid  and  scientific  fashion,  the  process  of  reasoning  by  which 
ymi  arrive  at  the  conclusion  that  a  term  which  arose  under  an 
express  agreement,  and  a  subsequent  term  following  it  which 
aroje  by  conduct  of  the  parties,  may  be  deemed  to  be  mergeil  in 
one  term.  I  refer  to  a  passage  in  vol.  in.  of  Preston  on  Convey- 
ancing which  begins  at  p.  76,  and  as  a  matter  of  instmetion  can 
be  pursued  with  intei'est  to  p.  83.  It  begins  so  far  as  appears  to 
be  of  interest  in  this  case  with  some  ol»ervations  on  the  appli- 
cability of  the  doctrine  of  merger  to  legal  entities  which  differ  in 
their  essence,  Preston  says  this  on  the  subject;  "The  law  con- 
siders the  lease,  that  is  a  lease  from  year  to  year,  which  arises  by 
the  continued  conduct  of  the  parties,  with  a  view  to  the  time 
which  has  elapsed  as  arising  from  an  e^^tnte  for  all  that  time,  in- 
cluding the  current  [361]  year,  and  with  a  view  to  the  time  to 
come,  as  a  lease  from  year  to  year."  He  treats  it  as  of  the  essence 
of  the  matter  that  the  whole  occupation  aball  have  been  in  a  ten- 
ancy which  had  the  characteristics  of  a  tenancy  from  year  to  year. 
If  you  apply  to  the  various  cases  in  which  this  matter  has  been 
considered  the  governing  consideration  that  what  was  being  dealt 
with  was  a  tenancy  from  year  to  year,  the  supposed  difficulty  in 
dealing  with  the  authorities  entirely  disappears.  I  think  the 
principle  of  the  decisions  is  that,  in  the  absence  of  express  agree- 
ment to  the  contrary,  a  tenancy  from  year  to  year  is  tx>  be  deter- 
mined at  the  end  of  a  year  of  the  tenancy.  That  seems  to  me  to 
have  been  laid  down  virtually  in  every  rase  in  which  the  matter 
has  been  discussed,  so  far  as  the  cases  have  been  brought  to  the  at- 
tention of  the  court,  and  not  less  in  the  cases  on  which  the  appel- 
lant relies  than  in  the  general  body  of  the  cases  which  are  almost 
innumerable.  That  was  the  principle  laid  down  by  Lord  Mans- 
field and  Buller,  J.,  and  the  othei-  judges  of  the  Court  of  K.  B.  in 
Lord  Mansfield's  time.  It  is  intelligible  and  I  think  everybody 
has  acted  upon  it.  Now  three  eases  were  cited  here  as  cases  to  the 
contrary.  Every  one  of  them  was  a  case  in  which  there  bad  been  a 
tenancy  with  all  the  characteristics  of  tenancy  frop*  7*ar  to  year 
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before  the  period  of  holding  over;  and  when  the  learned  judges 
there  said  the  tonauey  which  was  detennined  must  be  deemed  to 
have  begun  "at  the  commencement  of  tbe  tenancy,"  they  were  re- 
ferrinp,  T  think,  quite  clearly  'to  the  commencement  of  the  tenancy 
from  year  (o  year.  The  cases  which  laid  down  the  general  prin- 
ciple, and  which  I  tliink  were  all  referred  to  here,  following  upon 
R!(/ht  V.  Darhy  (1786)  1  T.  R.  159,  99  Eng.  Reprint,  1029,  1 
Koviscd  Rep.  109,  15  Eng.  Rui.  Cas.  616,  began  with  Dve  v. 
Johitaoii,  supra,  where  Ixird  Elh'nborotigh  made  the  matter  per- 
Uvily  clear,  and  in  language  which  might  have  prevented  the  pos- 
sibility of  misunderstanding  niidcr  such  facts  as  are  found  in  this 
i-asc.  He  said  this,  aa  a  matter  of  common  knowledge — he  cited 
no  authority  for  it,  nobody  thought  of  considering  thfe  matter  aa 
one  which  required  any  authority — "if  the  tenant  comes  in  in  the 
middle  of  a  quarter,  and  he  afterwards  pays  his  rent  for  that  half 
(juartcr,  and  continues  [362]  then  to  pay  from  the  ctMnmence- 
nicnf  of  a  succeeding  quarter,  he  is  not  a  tenant  from  the  time 
of  his  coming  in,  but  from  the  suecee<ling  quarter  day."  Of 
ponrse  be  was  a  tenant  from  the  time  of  his  eoming  in,  in  a  sense, 
hut  Lord  Ellenborongh,  speaking  of  him  as  tenant  from  year  to 
year  at  common  law,  makes  it  clear  that  he  was  not  tenant  from 
year  to  year  from  the  time  of  his  coming  in,  but  from  the  time  of 
the  succeeding  quarter.  That  same  principle  was  illustrated  in 
Doe  V.  Siapleion  (1828)  3  Car.  &  P.  275,  before  Park,  J.,  who 
y  founded  himself  on  the  passage  in  Doe  v.  Johnson  (1806)  6  Esp. 
10,  0  RevisfHl  Rep.  800;  and  observed  in  that  ease  that  the  tenant 
never  supposed  that  the  tenancy  was  to  begin  from  the  half  quar- 
ter. Doe  V.  Graflon  (1852)  18  Q.  B.  496,  118  Eng.  Reprint, 
ISS,  21  L.  J.  Q.  B.  K  S.  276,  16  Jur.  833,  is  a  caae  very  similar 
in  its  material  circnmstances  to  the  present  case.  The  actual  ten- 
ancy had  begim  on  April  19.  A  sum  of  rent  had  been  paid  for  the 
period  from  April  19  to  the  quarter  day.  When  the  question  of 
notice  to  qutt  arose  it  was  held  that  the  tenancy  excluded  the 
broken  period — a  simple  and'  intelligible  decision,  which  it  is 
sought  now  to  disturb  by  leaving  the  parties  to  be  bound  as  a  mat- 
ter of  law  by  a  supposed  principle  which  has  no  foundation  in  rea- 
son. The  textbooks  in  which  error  has  sprung  up  by  the  extrac- 
tion from  exceptional  cases  of  an  arbitrary  general  rule  have  be<  n 
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fully  dealt  with  hj  my  Lord,  and  I  do  not  propose  to  add  anything 
to  what  has  been  said  by  him.  Aa  I  atated  at  the  outset  of  my  re- 
marks, the  case  seems  to  me  in  principle  to  be  one  of  no  difficulty, 
and  only  to  be  complicated  by  a  misunderstanding  of  one  or  two 
decisions  which  were  erroneously  supposed  to  have  laid  down  a 
rule  of  law.    I  think  the  appeal  fails. 

Eve,  J. :  There  is  no  dispute  of  fact  in  this  case,  and  my  Lords 
have  dealt  so  adequately  with  the  legal  results  brou^t  about  by 
the  relations  of  the  parties  that  I  only  propose  to  add  a  few  obser- 
vations of  my  own.  Accepting  Mr.  Chubb's  contention  that  the 
effect  of  the  agreement  of  November  15  was  to  create  a  tenancy 
for  a  fixed  torm  of  one  year  and  one  eighth  of  another  year,  that 
is  to  say,  for  a  term  of  which  the  dates  [363]  of  commencement 
and  determination  were  not  coincident,  the  first  question  that 
arises  is,  What  was  the  effect  of  the  payment  and  acceptance  of 
rent  on  Mardi  25  following  upon  December,  1916  i  Now  ad- 
mittedly that  created  a  tenancy  from  year  to  year,  and  the  next 
and  important  question  is,  as  from  what  date.  The  only  reported 
case  to  which  our  attention  has  been  drawn  in  which  a  similar 
state  of  circumstances  existed  is  that  of  Doe  v.  Lines  (1848)  11 
Q.  B.  402,  116  Eng.  Reprint,  527,  17  L.  J.  Q.  B.  N.  S.  108,  13 
Jur.  80.  There  it  was  held  that  the  tenancy  from  year  to  year 
commenced  from  the  date  of  the  expiration  of  the  previous  lease. 
By  what  I  think  is  a  somewhat  inverse  process  of  reasoning  it  is 
said  that  that  case  is  an  exception  to  the  rule  traceable  to  and  to  be 
accounted  for  by  the  fact  that  the  sitting  tenant  was  not  the  lessee 
who  originally  entered,  but  an  assignee.  But  there  is  no  trace  as 
far  as  I  can  see  in  the  arguments,  or  in  the  judgment,  of  anything 
which  leads  to  the  conclusion  that  the  case  was  treated  as  excep- 
tional on  that  ground,  and  the  attitude  which  is  taken  on  behalf 
of  the  appellant  in  dealing  with  that  case  presupposes  the  existence 
of  the  rule  as  stated  in  the  textbooks  which  have  been  referred  to. 
I  do  not  propose  to  go  through  the  casna  or  to  restate  the  reasons 
fully  and  adequately  stated  by  my  Lords  why  we  have  ccnne  to 
the  conclusion  that  no  such  rule  exists.  When  once  the  existence 
of  the  rule  is  disproved  the  assertion  that  Doe  v.  Lines  is  an  ex- 
ception to  that  rule  of  course  falls  with  it.  I  think  this  case 
pomes  within  the  principle  of  Doe  v.  Lillys,  and  we  are.  as  it 
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semns  to  me,  liappily  constrained  to  hold  that  the  existence  of  the 
state  of  things  which  Mr.  Chubb  contends  existed  here  limited  in 
a  tenancy  from  year  to  year,  following  on  the  holding  over  by  the 
respondent  and  commencing  from  the  expiration  of  the  tenancy 
agreement  and  not  from  the  date  of  its  commenc^nent,  I  agree, 
therefore,  in  thinking  that  the  appeal  should  be  dismissed. 
Appeal  dismissed. 

Solicitors :  E.  M.  B.  Pothecary,  for  Drummomh,  Croydon; 
E.  8.  Treheame. 

Note. — Date  of  commencement  of  tenancy  arising  out  of  a  hold- 
ing over. 

Although  the  rule  that  where  a  tenant  holds  over  after  a"  lease  for 
a  year  or  years  with  the  consent  of  his  landlord  express  or  implied, 
the  law  will  imply  an  agreement  on  his  part  to  hold  for  another 
year,  is  (except  where  affected  by  local  statutes)  generally  recognized 
in  the  United  States  (see  Crommelin  t.  Thteas  (1858)  31  Ala.  412, 
70  Am.. Dec.  499;  Wolffe  t.  Wolff  (1881)  69  Ala.  549,  44  Am.  Rep. 
526;  Robitaon  v.  Bolt  (1890)  90  Ala.  115,  7  So.  441;  A.  6.  Rhodes 
Furniture  Co.  v.  Weeden  (1895)  108  Ala.  S52.  19  So.  318;  Zippar 
V.  Reppy  (18D0)  15  Colo.  860,  35  tac.  164;  Bacon  v.  Brown  (1832) 

9  Conn.  334;  Prickett  v.  Ritter  (1854)  16  111.  96;  lUcKinney  v. 
Peck  (1862)  28  111.  174;  Clinton  Wire  Cloth  Co.  v.  Giu-dner  (1881) 
!)9  III.  151;  Woh  v.  Sanford  (1882)  10  111.  App.  136;"  Quintan  v. 
Bonte  (1887)  25  III.  App.  240;  liills  v.  Cooling  (1914)  187  HI. 
App.  643;  Benley  v.  Ridgety  (1915)  195  III.  App.  435;  Scott  v. 
Beecher  (1892)  91  Mich.  590,  52  N.  W.  30;  Maxon  v.  Wierengo 
(1897)  113  Mich.  151,  67  Am.  Pt.  Rep.  4GI,  71  X.  W.  489;  Rirh- 
ardson  V.  Nehlett  (1920)  182  Mi(«.  723,  10  A.L.H.  272,  84  So.  695; 
Critchfield  t.  Eemaley  (1887)  21  Neb.  178,  31  N.  W.  687;  Schuyler 
V.  Smith  (1873)  51  N.  Y.  309,  10  Am.  Rep.  609;  Davies  v.  .Yew 
York  (1880)  83  X.  Y.  207;  Park  v.  Castle  (1860)  19  How.  Pr.  29; 
Johnson  T.  Doll  (1885)  11  Misc.  345,  32  N".  Y.  Supp.  132;  Pier-ton 
V.  Hiighes  (1904)  87  N.  Y.  Supp.  %%^ ;  Flomerfelt  v.  Dillon  (1904) 
98  N.  Y.  Supp.  132;  Phehn  v.  Kennedy  (1918)  103  Misc.  441,  171 
X.  Y.  Supp.  410,  affirmed  on  other  grounds  in  (1919)  185  App. 
Div.  749.  173  X.  Y.  Supp.  687:  BaitimoTe  £  0.  R.  Co.  v.  West 
(1897)  57  Ohio  St.  161,  49  N.  E.  344;  Strong  v.  Schmidt  (1897) 
13  Ohio  C.  C.  308,  7  Ohio  0.  D.  233;  Rickard  t.  Utter  (1916) 
25  Ohio  C.  C.  N.  S.  577;  HemphUl  v.  Flynn  (1896)  2  Pa.  St. 
144;  Harvey  t.  Ounzberg  (1892)  148  Pa.  294,  23  Atl.  1005;  Pettit 
V.  Edwards  (1908)  18  Pa.  Dist.  B.  73;  Banbury  v.  Sherin  (1893) 
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-i  S.  D.  88,  55.  N.  W.  723;  Shepherd  v.  Cummings  (1860)  1  Coldw. 
354;  Baleman  v.  Maddox  (1894)  86  Tej.  546,  26  S.  W.  51;  San 
Antonio  v.  French  (1891)  80  Tex.  575,  26  Am.  St.  Sep.  763,  16 
S.  W.  440;  Abeel  v.  McDonnell  (1905)  3<J  Tex.  QW.  App.  453,  87 
S:  W.  1066;  Amsden  v.  Ativood  (1897)  69  Tt.  587,  38  Atl.  263; 
KvShr  T.  Untied  Slates  (18G8)  4  Ct.  CI.  407),  the  question  con- 
sidered in  the  reported  caae  (Croft  v,  William  F.  Blat,  ante.  981) 
whether  the  date  of  the  expiration  of  the  original  lease,  or  tiie  date 
of  the  cominenceDient  of  the  tenancy  thereunder,  is  to  be  taken  sa 
the  date  of  the  commencement  of  the  new  tentuacy,  seems  never  to 
have  been  considered,  altltoiifih  in  two  cases  in  wliich  the  question 
might  have  been  raised  {Brack-in  v.  Desverges  (1916)  18  Ga.  App. 
265,  84  S.  E.  303,  and  Baltimore  &  0.  R.  Co.  v.  West  tl897)  57 
Ohio  St.  "161,  49  N.  E.  344),  the  temincy  was  regarded  as  beginning 
when  the  original  lease  expired. 

It  should  be  noted,  however,  thnt  it  has  been  held  that  where  the 
original  lease  is  void,  the  tenancy  is  from  year  to  year  from  its 
beginning,  with  the  possible  right  to  terminate  sueh  tenancy  with- 
out notice  at  the  date  fixed  in  the  leiise  therefor.  See  Berrc.ij  v. 
LindUii  (1841)  3  Mann.  &  0.  498,  133  Eng.  Reprint,  1240,  4  Scott. 
N.  E.  61,  11  L.  J.  C.  P.  N.  S.  27,  5  Jur.  lOGl ;  Doe  ex  dem.  Robin- 
son V.  Pobell  (1841)  1  Q.  B.  806,  11;!  Eng.  Reprint,  1340,  W  L.  J. 
Q.  B,  X.  S.  2i'i  (both  of  which  iire  comnii'nted  upon  in  Croft  v. 
William  F.  Blay)  ;  Couderf  v..Co!ih  (1890)  118  \.  Y.  309,  7 
L.1{.A.  69,  16  Am.  St.  liep.  761,  S3  N.  E.  398.  These  decisions, 
however,  would  seem  to  be  at  variance  with  Doe  ex  dem.  Rigge  v, 
BeU  (1793),  5  T.  R.  471,  101  Eng.  Reprint,  265,  2  Revised  Rep. 
642,  15  Eng.  Rul.  Cas.  596,  in  which  bind  having  been  leased  for 
a  term  of  years  by  parol,  it  being  agreed  that  tlie  tenant  should  enter 
at  Lady  Day  and  quit  at  Candlemas,  it  was  held  that  though  the 
agreement  was  void  by  the  Statute  of  Frauds  as  to  the  number  of 
years  for  which  tlie  tenant  was  to  hold,  yet  if  the  lessor  chose  to 
determine  the  tenancy  before  the  e.\piration  of  the  seven  years,  he 
could  only  put  an  end  to  it  at  Candlemas, 

Wliere  a  tenant  for  life  raaltes  a  lease-  for  years  to  commence  on  a 
certain  day,  and  dies  before  the  expiration  of  the  lease,  and  the 
remainderman  receives  rent  from  the  lessee  (who  continues  in  pos- 
session) for  two  years  together  on  the  day  of  payment  mentioned 
in  the  lease,  tlie  court  will  presume  an  agreement  between  the  re- 
mainderman and  the  lessee  that  the  lessee  should  continue  to  hold 
from  the  day  of  the  commencement  of  the  tenancy,  so  that  notice 
to  quit  ending  on  that  dav  is  proper.  Roe  ex  dem.  Jordan  v.  Ward 
(1789)  1  H.  BI,  97,  136  Eng.  Reprint,  58,  2  Revised  Eep.  728,  15 
Eng.  Rul.  Cas.  590. 

And  in  the  case  of  Doe  ex  dem.  Collins  t.  Weller  (1798)  1  T.  R. 
478,  101  Eng.  Reprint,  1086,  4  Revised  Rep.  496,  it  is  held  that 
10  B.  R.  C. 
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where,  after  the  death  of  a  tenant  for  life  who  lias  granted  a  lease 
for  yeare,  the  remaindennAi  receives  rent  frohi  the  tenant,  whereby 
a  tenancy  from  year  to  year  is  created,  such  tenancy  is  with  reference 
to  the  oM  term,  and  therefore  that  a  half  year's  notice  to  quit  from 
the  remainderman  ending  with  the  old  year  is  good. 

So  where  after  the  death  of  a  tenant  from  year  to  year,  his  widow, 
by  agreement  with  the  landlord,  continues  to  occupy  the  premises 
at  the  same  rent,  nothing  being  said  about  the  commencement  of  her 
tenancy,  there  is  evidence  to  warrant  a  finding  that  such  tenancy 
is  a  mere  continuation  of  the  original  tenancy,  and  therefore  prop- 
erly determined  by  a  notice  to  expire  at  an  anniversary  of  the  date 
of  the  commencement  of  such  tenancy.  Humphreys  v.  Franks 
(1856)  18  C.  B.  383, 139  Eng.  Eeprint,  1394. 

But  where  an  undertenant  is  allowed  by  the  superior  landlord  to 
hold  over,  he  holds  according  to  the  year  of  the  undertenancy,  and 
not  from  the  date  of  expiration  of  the  original  lease.  Kelly  v.  Pat- 
terrson  (1874)  L.  E.  9  C.  P.  681,  43  L.  J.  C.  P.  ?f.  S.  320,  30  L.  T. 
N".  S.  842. 

In  Doe  ex  dem.  Buddie  v.  Lines  (1848)  11  Q.  B.  403,  116  Eng. 
Reprint,  537,  17  L.  J.  Q.  B.  N.  S.  108,  12  Jur.  80,  it  was  held  that  ^ 
the  tenancy  from  year  to  year  of  a  sublessee  holding  over  after  the 
expiration  of  his  sublease  expired,  not  with  reference  to  hi^  original 
entry,  but  with  reference  to  tiie  expiration  of  hie  previous  lease, 

£.  S.  0. 
10  B.  K.  O. 
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BRITISH  RULING  CASES 


INDEX  TO  VOLUMES  1-10 
CASES  AND  NOTES  COMBINED 


EXPLANATORY  NOTE. 

The  claBsiDcation  of  the  matter  in  this  Index  is  identical  with  that  of  the  Com* 
plete  L.R.A.  Digeat,  except  that  subdiviBiona  and  section  lines  for  which  this  In- 
dex contains  no  material  are  omitted. 

The  purpose  of  such  arrangement  is  to  enable  the  user  to  extend  his  search  from 
this  Index  into  that  Digest,  or  vice  versa,  simply  by  looking  under  the  correspond- 
ing division  or  section  number. 

Italic  type  indicates  points  with  annotation. 


i 


ABAiroOiniENT. 

Of  insured  property  to  insurer,  see 

SURANCE,  S  835. 
By  lessee,   of  option   to   purchase,  see 

Landlord  and  Tenant,  5  22. 


ABATElEEIfT. 

Of  legacies,  see  Wills. 


ABtrrnHG  owners. 


Rights  of,  in  alley,  see  Alleys,  9  2. 
Rights  in  highways,  see  Highways,  VII. 
Liability  for  tiulBance,  see  Nuisances,  i 


ABOBTION. 

Admissibility  on  trial  for,  of  evidence 
of  other  illegal  operations,  see  EVI- 
DENCE, g  1348. 


ACCEPTANCE. 

Of  property  sold,  see  Sale,  IV.  b. 
Of    bill    of    exchange,    see    BiLU    AND 
Notes,  VI. 


ABSDIJJTELT  FREE. 

See  Words  and  Phrases,  1. 


ACCESS. 

To  or  from  street,  see  Hiqhways,  S  34. 


ABSTRACT  QVESTtOlfS. 

HOOT*  of  emtrt  to  decUne  furiadlctton 
of  moot  or  al>»tra<rt  questlonti. 
9:840. 


Within  Wnrkmen's  Compensation  Acts, 

see  Workmen's  Compensation. 
See  also  WORDS  AND  PHRASES,  2. 


Italic  type  ladloatea  point*  with  annotatleB. 
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ACCIDENTAL  KEAMS. 
Se«  Words  and  Phrases,  3. 


ACCIDEMTAI.   SHOOTIVa. 

Fact  that  accused  is  not  of  good  mental 
balance  as  bearing  upon  defense 
that  shooting  was  accidental,  see 
,  Evidence,  i  1197. 


ACCIDEMT   ARISING   OUT  OF  AND 
IN    THE    COUBSE    OF    EBIPI.OT> 
'      HENT. 

See  Words  and  Phrases,  4. 


ACCIDENT  INSURANCE. 

See  Insurance. 


ACCOMPLICE. 

Admissibility  of  documents  found  In 
hand 3  of  conspirator  against  co-con- 
spirators, see  Evidence,  %  710. 

Admissibility  of  confess! an  by,  upon 
joint  trial,  see  Evidence,  S  971. 

Nature  of  corroboration  required  to  war- 
rant conviction  upon  evidence  of, 
see  Evidence,  S  1619. 

Right  to  instructions  as  to  necessity  of 
corroborating  evidence  of,  see 
Trial,  9  432. 


ACCORD  AND  SATISFACTION. 

B   S..  UBszeonted   Kgreemont. 
By     acceptance     of     debtor's     promise 
9:399  (opinion  of  Lord  Atkinson). 


A0C01TNTANT. 

Liability  of,  negliitently  leaving  letter  of 
instructions  from  employer  contain- 
ing libelous  statements  where  tt  was 
found  and  read,  for  damages  recov- 
ered against  employer  in  action  for 
libel.    9:368. 


VOLS.  1-10  B.  R.  C, 

ACCOUNT   BOOKS. 

Right    to    inspect    books    of    account 
throneh  agent,  see  CORPORATIONS,  S 

246 ;  FAKTNERSBIP,  §  66. 

Entries  in,  as  evidence,  see  Evidbnck,  V. 
b,  9. 


ACKNOWLEDGHEITT. 


ACQUIESCEirOE, 

Estoppel  by,  see  Estoppel,  III.  t. 


ACTION  IN  REM. 

AgalrtHt  proceeda  of  private  •ole  of 
property  agafnet  which  mich  an  ac' 
Uon  icould  He.    2:08  (case  p.  03). 


ACTION   ON   THE  CASE. 

See  Case. 


ACTION  OR  SUIT. 

I.  I>  ceaeral;  rtfcht  of  aotlomi 

a.  In    Eaa«rali    vh«t    aoUoBabla, 

§§    4.   K.   8. 
I>,  AoornBl  of  oania  of  a«tl«B|  pr«- 

matnrltr.  g  21. 
d.  Defeuea,  gg  32,  3S. 

Authority  of  secretary  of  corporation  to 
institute,  see  Corporations,  §- 121. 

Power  of  courts  to  refuse  to  entertain 
vexatious  and  oppressive  suit  on 
cause  of  action  arising  outside  juris- 
diction, see  Courts. 

Immunity  of  diplomatic  officers  from 
suit,  see  Dinx>MATic  and  Consular 


Nature  of  right  of  action  for  interfer- 
ence with  access  to  premises  from 
highway,  see  Highways,  3  84, 

Accrual  of  right  of,  bo  aa  to  start  ran- 
nina  of  limitationa,  see  Limitation 
op  Actions,  II. 

Parties  to  actions,  see  Partieb. 


Italic  trpo  Indloataa  polmta  with  aB«at*tlaa. 
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ACTION  OR  SUIT— ADMIRALTY. 


I.  IN  aBNEBAI.)  RIQHT  OP  ACTION. 
«.  Ib  gmrnvrtHi  wTuit  witlvullle, 

I  4.  DkmJram  abaqne  Injuria  or  In- 
JorlR  abaane  damao. 

Ezerciee  of  lawful  Fight  as  giving  par- 
ties injured  thereby  a  right  of  ac- 
tion.   5:242. 

Depreciation  in  value  of  property  from 
appreheoBion  of  future  damage  by 
subsidence,  as  creating  right  of  ac- 
tion.    6:916. 

I  5.  Immoral    or   lll^al   tnuuwetlaB. 

Right  to  enforce  demand  connected  with 
illegal  transaction.    6:962. 

I  8.  Smallaet*  of  amoniit  btTOlved. 

Sight   of  court   to   decline  iuriadietiot 
'     becauue  of  »mallneii«  o ' 
volved.     fl.Jia. 

It.  Aoomal  of  a 


ADAPTABIUTT. 

For  special  purpose  as  element  to  be  con- 
sidered in  awarding  damages  for 
compulsory  taking,  see  Dahacss,  I 


ADDmOITAX.  IHSURAlTCIi. 


See  Insurance. 


Refusal  of  parent  to  consent  to  operation 
on  child  for,  as  criminal  neglect,  see 

Infants,  g  12. 


ADJOIMnrG  Z^WSOWirERS. 


S  21.  Action  for  lajnrr  to  vroporty. 

In  favor  of  onmer  of  surface  in  conse- 
quence of  removal  of  subjacent  sup- 
port.   6:916. 


d.  Def  eiuea. 


S  32.  OenerBlIr. 


promise,    see 


Liability  to  contribute  to  coat  of  wall  as 

party  wall,  see  Party  Walls. 
Rights  as  to  waters,  see  Waters,  II. 

§   1.  Generally. 

Liability  of  oumer  of  beach  for  t;yi8h<np 
airay  of  adjoining  property  in  con- 
sequence of  hiM  removal  of  sand. 
S;9S3    (case  p.  0^9.) 

Liability  for  escape  of  smoke  into  adjoin- 
ing premises  through  ^crack  in  flue 
in  party  wall.    2:380. 

Pumping  of  brine  as  giving  right  to  dam- 
ages or  injunction  to  owners  of  ad- 
joining saline  deposits.    5:242. 


ACT  OF  OOD. 

As   excusing  performance  of  condition    . 
subsequent  attached  to  devise,  sec 
Wills,  §  280. 


Right  of  landoicner  to  fruit  on 
branches  of  treen  overhanging 
bounilarg.      9:259    (caee  p.  SBO) . 


A0T1TAI.  HILITAKT  SERVICE. 


ADBfIRAi:,TT. 


I.  In  Eoneral;  Jnrlsdiotlon,  S  S. 
n,  Praoti««|  pleading  >nd  prooednre. 
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Matters  bb  to  prize,  sw  PRIZB  AND  Caf- 

TURE. 

Uatters  as  to  sa1va2«,  see  Saltaqh. 

I.   IK    QENBKALi    JCBIflDIGTION. 


8  0*  G«n«r»Ur' 

Will  action  (n  rem  I(e  against  proceeds 
of  private  sale  of  property  agalnat 
vthich  such  an  action  iroufd  lie. 
a.es   (case  p.  SSJ. 


ADMISSIONS. 

As  evidence,  see  EviDENqB. 


ADULlTItT. 

Divorce  and  Separa- 


Condonation  of, 

Ti6n,  g  66. 
Impntation    of,   to    man,    a 

defamation,   see   Libel 

DER,  S9  40,  64. 


ADVANCE. 

See  Words  and  Phrases.  7. 


ADVANCEBSENTS. 

9  2.  DedaotlnK      or      briaEias      lato 

kotohpot. 

In   oanes   ot   partlnl   intextactj.      4:20.t 

(case  p.  iae)  . 
Where    trill    directs    a    dlstrlhiition    as 
In  case  of  intestacy.     4:37S. 

Qnere,  whether  statute  making  execu- 
tor trustee  of  any  residue  not  dis- 
posed of,  requires  advancementa  to 
be  brougrht  into  hotchpot  in 
tributing  such  residue.    4:2G6. 


I.  In  c«n«ntl|  wk«t  e«««ttt«t««|  bm- 
tiire    aad    reqalaltaa   oCi 
f.  Natora  of  poaaeulok  (eneral- 
iT.  §   17. 
IXL  ABalmat  whoat   prea«rlptlmi  ^ULy 

be  slalned,  g   47. 
IV.  FropcrtT  aubJeDt  to  preasrlptlAM, 
8§   48,  81. 
V.  Efleot)  extaat  of  poaseialaai  tltl« 
aad  riKbta  aoqatrod,  gg  U,  SB, 

as. 

Acquisition  of  easement  by  prescription, 

see  Basements,  II.  b. 
Acquisition  of  rights  in  stream  by  pre-   - 

Bcription,  see  Waters,  S  71. 

,    IN       OnNBRAbl       WBAT       CONSTI. 
TUTBSi       HATURB       AND 
SJTH9   OF. 


K>  Natare    «t    pauoaaloa    Eenorallj, 

B    17.  OoaeraUy. 

PossesBion  of  surface  of  land  over  rail- 
way tunnel,  as  adverse  to  railway 
company.    4.230. 


Interruption  of  Statute  of  Limitations 
by  infancy  of  one  succeedfno  to 
original   otcner'a   interest.      3r74J. 

Fact  that  Icfral  title  is  in  trustees 
daring  beneficiary's  minority  as  af- 
fecting running  of  Statute  of  Limi- 
tations.   3:737. 


a  48.  Generally. 

Room  in  building.    3:688. 

S  SI.  Railroad  property. 

Acquisition  by  adverse  possession  of  ti- 
tle to  land  which  railway  comnanj 
may  not  lawfully  dispose  ot    4":230. 

V.  EPPRCT) 
SIONi  TIT 
(till  RED. 


>  wltli  annotation. 


ADVERSE  POSSESSION— ALIENS. 


Risbt  of  one  icquiring  title  to  room  in 
building  by  adverse  poasession  to 
support  from  eubjacent  portions  of 
building.     3:688. 

Rig^ht  to  enforce  restrictive  covenant 
a  grain  Bt  one  holding  adversely  to 
covenantor.    2:844. 


Working  part  of  mine  ag  adverse  poM~ 
session  of  w^hole  property.  3:HS 
(ca»e  p.  405). 


Extent  of  rights  acquired  by  adi^cr»e 
possenaton  of  mirface  of  land. 
4  :S3S  (cam  p.  230) . 


ADVERTISINO. 
(  1.  Oenerall7, 

Right  of  action  of  occupant  of  premises 
abutting  an  highlcatf  for  interfer- 
ence urith  the  public's  view  of 
goods  or  ndvertiBtnf/  displayed 
thereon.     0:403    (case  p.  4SS)  . 

Publioatinn  of  ai1vertiKem,ent»  deroga- 
tory to  parties  Id  litigation,  ae  con- 
tempt of  court,     2:407. 

Advertising  in  such  a  way  as  to  induce 
belief  that  |)laintiff  is  connected 
vith  advertiser's  business  as 
ground  for  injunction.     5:336. 


ADVICE  OF  OOUMSEL. 


AFFIDAVITS. 


AFTEZt-ACQUISED  PROPERTY. 

Effect  of  discharge  in  bankrtiplcy  upon 
existing  pledge  of  properly  there- 
after  to  be  acquired.  8:27s  (case 
p.  342) . 


AFTERBORN   CHII.DBEH; 


See  Unborn  Children. 


Generally,  see  PRINCIPAL  and  Agent. 

Effei;t  of  war  between  countries  of  re- 
spective parties  upon  sales-agency 
contract,  see  Pbincipal  and  Agent, 


AGRICULTURE. 


AUENAriOH. 

Restraints   upon,   see   Covenants   and 

Conditions. 
Suspension  of  pover  of,  see  PERPEtnil- 

TIE9. 


ALIENATION   OF   AFFECTIONS. 

fiimages    recoverable,      IO:3S2     (oa89 


ALIEN  ENBMT. 

In  general,  see  War,  gS  7-101. 
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ALIMENTART  AIXOWAMCE. 

Election  to  proceed  for  judicial  separa- 
tion as  bar  to,  see  Election  of 
Kemedies,  g  26. 


AMBASSADORS  AND  OOMSUUL 

See    Diplomatic   and   Consular   Offi- 


AMBIGDITT. 


S  2.  Rlglita  of  Abnttinc  ownera. 

Extent  of  right  conferred  by  grant  or 
reaervatton  In  conveyance  of  lot  of 
right  to  use  lane  or  alley.     3:533. 


AZJX>WANOE. 


Enforceabilitif  of  hueband' 

pay  vflfe'a  allowance.     9:S34   (caae 
p.  sse). 

Allowance  to  idfe  by  htinband,  as  re- 
butting preminxption  of  authority  to 
pledge  his  credit  for  neceaitarici. 
7:390,  at  p.  ^23  <ca»ea  pp.  386, 
391). 

Mght  to  take  voluntary  alUneaiuie  to 
hnaband  into  account  in  fixity  ali- 
mony'.     9:039   (case  p.  016). 


ALTERATION  OF  nrSTRUKEHTS. 


B  Banks,  VI.  3,  6.  (2). 

Liability  of  acceptor  of  bill  of  exchan^ 
fraudulently  altered  after  accept- 
ance. Bee  Bnxs  and  Notes,  §  86. 

Liability  of  maker  of  note  where  blank 
therein  has  been  filled  up  with 
greater  sum  than  that  authorized, 
see  Bills  and  Notes,  §  188. 


AZ.TERNATITE   GIFT. 


Operation  \rhrre  primary  gift  in  Invalid 
bit  reason  of  Intercut  of  atlrKlIng 
ifilneiH.     4:710   (earn  p.   704) 

Italic  tTpa  Indlcatef  pvlata  with  aanotstlom. 


AHEMDltliNT. 

Of  articloB  of  incorporation,  aee  Cobpo- 

RATIONS,  §  44. 
Of  pleading,  see  Pleading,  I.  n. 


I  nuisance,  see  Nm- 


g  4.  Ricktf  of  ticket  bolder. 


%   S,  Reprimand,  arreat,  or  ejeetiou  of 

Right  to  substantial  damages  for  ejec- 
tion from  place  of  public  enter- 
tainment, see  Damages,  9  6. 


ANCIENT  UOHT. 

See  Easements. 


ANESTHBTIC. 


Accident  as  proxintate  cowe  of  death 
under  anenithetic.  3.0li  (ease  p. 
02). 


III.  KUllBK  or  InJnrinK.  Si  8,  9. 

IV.  Llabllltr    for    lalnir    or    da^Mfe 

1>j.  SS  18.  SO. 
T.  Bnanlnc  at  lu^ce,  g  92. 

Validity    of    trust    for    benefit    of,    ae« 


ANIMALS^APPEAL  AND  ERROB. 


in.  K>i.LiNe  OR  iwJtiRiNa. 

g  8.  GenevMllr. 

Doty  of  railroad  as  to  fences,  see  Rail- 
roads, S  71. 

Liabllily  of  peraone  leaving  ^angeroUH 
mtbatanceK  ae<v*alble  to  cattle,  far 
M  Juries  to  cattle  editing  thetu. 
7:233    (caw  p.  224). 

I  9.  Xnjoirr  to  aai»»l»  treapaHlac  or 


Liability  of  one  leaving  load  of  wheat 
unattended  on  liighway  for  injury 
to  horses  by  eating  it.    7:224. 


Whether  act  of  servant  in  loosing  sav- 
age dog  was  done  in  course  of  hia 
«mployment,  as  question  for  jury, 
see  Trial,  S  123. 

g   18.  IVblle    trespaaalBS    or    ranalBK 

Act  of  owner  of  horse  in  putting  it  in- 
to 6eld  defectively  enclosed,  from 
which  it  escapes  on  to  the  highway, 
as  proximate  cause  of  injury  to 
traveler,  see  PROXIMATE  Cause,  % 
90. 

Liability  of  one  keeping  dangerous  an- 
imal, where  immediate  cause  o%  the 
injury  is  act  of  third  person,  see 
pROXiHATB  Cause,  S  90. 

Liability  af  ouster  of  animal  allotted  to 
atray  or  ntn  nl  large  on  lilgJiirny  or 
other  pvblir  place  for  injurtea  to 
pereons  or  property  of  patiaei»-by 
euctuloned  otherwiae  than  by  direct 
tata4^.     5:120    (caae   p.    116>. 

Duty  of  owner  to  keep  off  highway. 
5:127. 

Act  of  owner  of  horse  in  turnint;  it  in- 
to field  defectively  enclosed,  from 
which  it  escapes  on  to  highway, 
as  negligent.  5:127  (opinion  of 
Bankes,  jr.). 

Liability  of  owner  for  injury  resulting 
from  fowl  flying  into  spokes  of  bi- 
cycle.   6:116. 


J,iabiUtji  of  keeper  of  anintal  knotrti  to 
be  dangeroua  aa  affected  by  absence 
of  negligence  on  Ala  part,  2:14 
(cane  p.   1) . 


T.   RirifNIKQ  AT 


g  32.  Oenerklly. 

Quaere,  aa  to  the  right  of  occnpiere  of 
abutting  property  to  allow  poultry     / 
to  stray  upon  highway.    6:116.  ( 


8    1.  OeBcrklly. 

When  la  gift  of  annuity  free  of  income 
tax?     9:565   (cane  p.  359). 

Effect  of  death  of  beneficiary  of  Ipata- 
menlarii  gift  of  an  annuity,  before 
lla  purchaHc.    2:909  (caae  p.  903) . 


AinruucEKT. 

Of  marriage,  see  Marriage,  IV. 


ANTIOIPATORT  BREACB. 

Of  contract,  see  Contracts,  9  494. 


See  Words  and  Phrases,  8 


APPEAL  AKD  ERROR. 


IV.  Jnriadletloii 


of 


partloolAT 


a*.  Ib  Koaeral,  gg  42-A,  42.B. 
T.  Trassfer  of   oamoi   paTtteai 

a.  Right    to    appesl    or    brlag 
error,   fig   85,  87. 
Tin.  Objeotiona  and  ozaoptlonat  rala- 
lii«     qneatlona     tm     lower 

d.  If ■oofalty    .  for     exeeptloiia, 
S    346. 
X.  HearlnR,  g  414. 
XI.  ReTleir  and  determlnaHoni 

a.  In    general;    raica    of    deel- 

aion,  8  41 S. 
A.  FrBBsmptlona,  g  467. 
L  IMaoretloaary      mattora,       ( 
S73. 
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J.  Xrron  iralvBd  or  onrcd  bo- 
low,  g   648. 

h.  BatUw    of    taotm,    g§    660, 
661. 

1.  llPhat  errora  warrant  rorer- 
■al,   g§  7611,  D34. 
XII.  JndKn^eBt: 

b.  RenderimK     modified    Jndc- 
ment,  §  969. 

d.  Coats,  S  a8T> 


am.  Ib  Bcnev*!- 

g  42-A  [Kew].  Ooart  for  Crown 
Coies  ReMFved. 

Juriadiction  of  court  for  the  considera- 
tion of  Crown  cases  reserved  over 
question  arising  upon  plea  of  guilty. 
4:917. 

6  42-B.  What  la  amoatit  In  dlapnte. 

Right  to  appeal  from  judgment  for 
$1000  with  interest  from  a  date  an- 
terior to  writ  under  statute  author- 
izing appeal  where  amount  involved 
is  over  $1000.     5:870. 

V.   TRANSPBH    OP    CAVSBIt    PARTIBS. 
».  Rlckt  t«  nppoal  or  brlas  •rror. 
I,  In  Ken«r«l. 
I   66.  IieaTO  to  appeal. 

Applicability  of  statute  requiring  ob- 
taining of  leave  to  appeal  in  action 
against  liquidator  to  action  for  con- 
struction of  will  of  which  trust  com- 
?any  in  liquidation  is  executor. 
0:254. 

S.  W^o   entitled   to   appeal   or  bring 


VIII.    OBjnOTIONS  AND         BXCOIP- 

TIONSi      KAISINO      (tVHSTlONS      IN 
LOIVBH    COURT. 

d.  Naoeaalty  for  enoeptlana. 

g  346.  To   evldenoe. 

Power  to  set  aside  verdict  for  passion 
of  prejudice  where  matter  mislead- 
ing jury,  being  brought  out  on 
cross-examination  going  to  credit  of 
witness,  was  not  open  to  exception. 
6:1   (opinion  of  Lord  Halsbury). 


X.    HBARINe. 

g  414.  Oral  argnment. 

Right  to  begin,  upon  argument  of  case 

Stated.     7:367. 

XI.  RBVIB-W  AND  ABTBR  Ml  NATION, 
a.  In  sennral;  mlea  of  detdaion. 

-%   415.  Generally. 

Conrt  must  be  satisfied  decision  below 
is  wrong.      10:1. 

Dissatiaf action  of  trial  judge  with  ver- 
dict as  circumstance  to  be  consid- 
ered.    7:16. 

d.  Preauuptlona. 

8.  Aa  t*  Undines,  verdiet  or  Jndsment. 

g  467.  Verdict. 

Presumption  that  husband's  expense  for 
medical  treatment  of  injured  wife, 
treated  on  trial  as  part  of  damages 
sustained  by  her,  is  included  in 
amount  awarded  her.    9:685. 


i.  DlferetlonaTj  m 


■tter*. 


6.  Condnet  of  trial;  iwrj, 

g  573.  Separation  «f  Jnry. 

Separation  of  jury  in  civil  case  om  in- 
vaUdattng  verdict,  I0:3S  (cage  p. 
SB). 

].  Errors  waived  or  enred  belew. 

K.  Conduct  of  trl&lt  Jnry. 

9  648,'  Selection    of  Jnry. 

Abandonment    of    trial    of   question    of 
juror's    indifference    as    waiver    of 
error  in  refusing  to  permit  question 
to  be  put  to  him.     10:836. 
k.  Review  of  taots, 

9   660.  Generally. 

Extent  to  which  award  of  arbitrator  in 
workmen's  compensation  proceeding 
is  open  to  review.  7:142  (opinion 
of  Lord  Atkinson). 

g  661.  Inference*  froai  facta  proved. 

Power  of  court,  on  appeal  from  decision 
of  arbitrator,  to  draw  inferences  of 
fact  from  particular  facts  found. 
8:546. 

Review,  on  appeal,  of  finding  that  an  ac- 
cident arose  in  course  of,  and  out  of, 
the  employment.     7:142. 


Italle  type  Indloatea  polnta  wltb  annotation. 


APPEAL  AMD  EKROR— ABCHITECT. 


Ntrrutt  rever  ul. 


5.  A«  t«  aridcBoe, 


8>  Aa    to    findings,    Tcvdiet,    or    Jadg- 


S  934.  GelMrallj. 

Attempt,  abandoned  by  jurf.  to  attach 
condition,  aa  invalidating  verdict. 
10:26. 

XII.   JUDGMBKT. 

b.  BendBiins    modified   Jndcwent. 

g  BOa.  BXodlfioatloB  u  to  aBonnti 
CtviitE  Dkoloe  betWB«n  red«atlom 
WKd  revenal. 

Potcer  of  court  to  mdkm  a  reduction  of 
damagea  a  condllion  of  refufdng  a 
new  trial  of  an  actum  for  unliqui- 
dated damages  ^clthout  conaent  of 
defendant.     0:10   (case  p.  1)  , 

d.  Ooata. 

9  987.  Remit  <■>  appeaj  ajt  aflentlmc 
rigbt  to. 

Costs  upon  appeal  to  Privy  Council 
where  each  party  is  partially  suc- 
cessful.    7:316. 


APPLICATION. 

For  insurance,  see  Insurance,  S  257. 


APPORTIOrtMENT. 


income  from  hazardous  securities,  as 
between  life  tenant  and  remainder- 
man, see  Life  Tenants,  S  16. 


APFRENTICXS. 


ARBITRATION. 

U.  Acroamenta  for,  S  g  4,  8. 
ni.  Arbitcators;  nmplro,  %   12. 
IV.  Award,  g   10. 

It.    AGREEMENTS  FOB. 

Validity  of  contract  providing  that  par- 
tiee  shall  not  invoke  aid  of  courts, 
see  Contracts,  S  848. 

g  4.  Gomerallr. 

Terms  of  agreement  for  arbitration  as 
affecting  willingness  of  courts  to 
interfere  with  arbitral  tribunal. 
8:432. 

g  8.  Oonatpaetion   and   effeat. 

Right  of  arbitrators  of  "matters  aris- 
ing out  of"  a  certain  contract  of 
sale  to  take  into  consideration 
rights  of  seller  as  equitable  as- 
signee of  a  contract  of  resale 
entered  into  by  purchaser.     7:332. 

III.    ARBITRATORS)    DMPIRB. 

g    12,  Generally. 

Necessity  of  formulated  dispute  to  give 
party  designated  by  agreement  to 
ascertain  amount  to  be  paid,  the 
status  of  arbitrator.     4:833. 

Status  of  certifying  architect  as  arbi' 
trator  between  building  owner  and 
contractor.     4:833. 

IT.    ATVARD. 


g    19.  OoBcInalveiieB*;    revi«w. 

Power  of  court  on  appeal  from  decision 
of  arbitrator,  to  draw  inference  of 
fact  from  particular  facts  found. 
8:646. 


ARCHITECT. 
g   1,  Ganarally. 


,yCOOgIC 
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Projection  of,  by  passenger  from  win- 
dow of  railway  car  as  contributory 
negligence,  see  CaBBIBRS,  9  364. 


II.    CRIMINAL   LIABILITY. 

Sufficiency  of  evidence  to  support  con- 
viction of  attempt  to  discharKe  re- 
volver at  a  person,  i 
%  1628. 


AnttY  AND  NATT. 

Effect  of  enlistment  or  draft  upon  con- 
tract of  employment.  Bee  Mabteb 
AND  Servant,  8  48. 


ASSESSMENT. 

Against  insured,  see  Insurance. 

For  local  improvement,  see  Public  Iu- 

FK0VBMKNT8. 


f  3.  Compnlaorr  draft. 

VaUditii  of  statute  maMng  mlMtory 
aervice  comptilnory .  7  :S9a  fcosc 
p.  BS0). 

Effect  of  provision  that  persons  liable 
to  compulsory  military  training 
who  are  forbidden  by  doctrine  of 
their  religion  to  bear  arms,  shall,  so 
far  as  possible,  be  allotted  to  non- 
combative  duties,  to  e:tcuBe  such 
persons  from  training.    7 :686. 


ABSIONUENT. 

I.  In     ceaeralt    T»Udltj     gttBerAllr, 
IS    1,  3. 
II.  UPbBt  aaatesable,  gg  6,  T. 
HI.  Eqnltable  MslsMHCmta,  g  2S. 
IV.  Efleetl    riKhta    aad    UabUltloa    «f 
pMTtleai 
a.  In  general,  gg   24,  26. 
e.  FrlorltlM,   g    31. 

Covenants  in  leases  not  to  assign  with- 
out consent,  see  Landlord  and 
Tbhant,  S  91. 


I.    FOR   CRIMB. 

b.  Wltk*nt  warrant. 

g  9.  Oenarsllr. 

Sight  of  private  pemonm  to  make  or 
cau«e  arrefit  \etthowt  irarranf. 
7:079   (coKe  p.   «fl«J  . 


X.  GlTil  Uabllltyi 

a.  JsatUeatlnn)  deteaM,  g    12. 
n.  Criminal  liBbilttr. 

I.    CIVIL    LIABIMTT. 

n.  JnatlAeatloni  defena*. 

g    12.  ExerolM  of  antbvritr  or  dnty. 

Stlght  of  teacher  to  inflict  corporal 
punUHtmcnt  on  pupil.  1:719  (case 
p.  JOS). 


B   1.  Generallj, 

VaUdtty  of  aaalgntnent  of  debt  oa  af- 
fected by  nature  of  oonaideratloti, 
or  by  aaelffnee'*  ulterior  purpose. 
B:eil    (case  p.   001). 

Validity  of  assignment  of  debts  as  af- 
fected by  assignee's  purpose  to 
force  debtor  out  of  directorate  of 
corporation.     6 :601. 

g  3i  Notloei   reoord. 

License  to  use  patented  articles  as  not 
within  statute  requiring  registra- 
tion.    3:321. 

II.    IVHAT  ASSIONABLB. 


a.  In  seneral. 

g  6,  Generailr- 

AssIsHMibility  of  interest  of  hirer  under 
hire-purchase  agreement    9:897. 

g  7.  Contraeta. 

ABMffnability  of  contract  to  attppty  mieh 
quantity  of  goods  aa  pitrehaaer 
may  require  in  hie  buaineee. 
-  g:444   (ease  p.  430). 


Italic  type  Indleatea  paints  wltb  annotatton. 
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ASSIONMENT— ATTACHMENT. 


lU.   B«V1TABLB  ASSICNHB^TS. 

%  22.  Fatnre  imtaMata. 

Effect  of  discharge  in  bankruptcy  upon 
asai^ment  of  bankrupt's  ej^pectant 
share  in  estate  of  living  peraon. 
8:242. 


m.  In   general. 

g  24.  GaneTBlly. 

Right  to  rescind  assignment  of  Jife'in- 
eurance  policy  where  person  insured 
proves  to  have  been  dead  at  the 
time,  see  Insurance,  §  200. 

When  assignment  of  debt  effectual. 
8:57. 

9  26.  RlK^ta  psnlng  a*  iaotdenta. 

Kight  of  assignee  of  portion  of  leased 
premises  to  enforce  covenant  for  re- 
newal, see  Landlord  and  Tenant, 
S  55. 

e.  PrloritlsB. 

I  31.  As  between  ajis^iBeea  and  ered- 

Itora  of  aialsumr. 
As  against  creditor  seeking*  to  garnish 

claim,  see  Garnishment,  S  17. 


ASSiamiEVT   FOR    OREDITOBS. 

'Vn.  Freferenoea  by  laaolTeat,  8  33. 

Validity  of  promissory  note  given  to 
secure  secret  advantage  to  creditor, 
see  Bills  and  Notes,  S  24. 


VII.   PRBFERRIVi 


.    BY    INSOLVENT. 


*.  !■    BMlexal. 

t  33.  Geneimllj. 

Fr«{erence  creatfid  by  art  or  xitider- 
taKina  of  third  party.  S.t60 
fooae  p.  44a). 


ABSOOIATIOITB. 

See  also  Clubs;  Labor  Organizations; 
Medical  Association;  Trade  Asso- 

CUTION. 


I  8.  Aotlona  by  or  agalwt. 

Manner  of  bringing  suU  againat  i 
Atrporated  trade  union.  1 
(cifte  p.  83Z)  . 


ASSUMPSIT.  . 

I.  I>  seneral,  g  1. 
m.  Hoaey  raoelved,  g   14. 
IT,  KeooTerlns  back  payments,  g  21. 

I.    YS  GBNBRAL. 

g   I.  Oenerally. 

Liability  of  one  receiving  benefit  to  pay 
for  worlc.     4:748. 

III.    HONBV   RBOBIVBD. 

g   14.  Money  wrongfully   obtained. 

Liability  of  inf&nt  in  action  for,  based 
on  loan  procured  by  falsely  repre- 
senting that  he  Is.  of  age,  see  In- 
fants, S  40. 

it',  rbcovbring  back  payments. 


«.  Im  general. 
8  21.  Oenesally. 

Fremiuma  paid  on  ItMurance  poUcy  in- 
valid for  u>anl  of  inaurahle  inter- 
eat.     3:S39    (ease  p.  S32}. 

In»urance  policy  premiums  paid  upon 
faith  of  the  agent's  false  repreaen- 
tation,  nottcithstandlng  part  per- 
:SS2   (case  p.  844)  . 


ATTAOBKEirr, 

I.  Natnra  of  ranedyt  risltt  to;  partial 
».  In  c«Benl,  g   1. 
e.  Periona  liable,  g  3. 


g    1.  Generally. 

Issuance  of,  to  enforce  obedience  to  sub- 
poena duces  tecum.    3:211. 
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«.  Penraa  liable. 
§  3.  Genetally. 
Agatnat  alien  enemy.     S:S07. 


ATTEHFT, 


To  commit  crime  generally,  see  Crim- 
inal Law,  I.  c. 

To  obtain  monejr  by  false  pretenses,  see 
False  Pretenses. 

To  trade'  with  the  enemy  as  criminal 
offense,  see  War,  S  8. 


ATTESTIHa   WITH  ESSES, 

See   SUBSCBIBINQ.WlTNESeES. 


ATTORNEY  GENEBAI^ 


ATTORHETB. 

m.  ReUtloB  to  olla-jt) 

a.  In  s«B«ralt  dntlei  and  llBblll- 

tlea,   ea  «3.  45. 

b.  Authority,   gf|  48,  4S. 

0.  Campeuaation;  lien,  §  72, 

Liability  of  corporation  for  le^al  serv- 
ices rendered  before  incorporation, 
see  Corporations,  S  102. 

Accounts  kept  b^,  as  admissions  of  cli- 
ent against  interest,  see  Evidence, 
§  655. 

Imputation  of  insolvency  of,  as  slander- 
ous per  se,  see  Libel  and  Slander, 
S  60. 
'Legal  advice  as  excusing  violation  of 
statute  against  trading  with  the 
enemy,  see  War,  S  8. 

III.    «GlI.ATION   TO  CLIBNT. 

Measure  of  dR  mages  recoverable  by 
client  for  neifligence  of  attorney,  see 

Damages,  *  88. 


».  Ib   EBBoralt   duties   M»d  U*bUltI««. 
C.  IiUbUlty. 

S  43.  Qenorsllr. 

Liability  of  solicitors  for  fraad  perpe- 
trated on  client  by  managing  clerk 
in  getting  her  stgnatnre  to  a  convey- 
ance t6  himself.     B:498. 

i  45.  M^I^^nee  •>  Mlatftko. 

Ltabilitv  of  attomev  for  atlaidna 
claim  to  becom«  barred  by  Hmtta- 
'  Uona.     lO.'B   (eaae  p.   1). 

Omission  of  attorney  to  warn  client  of 
necessity  of  prompt  action  in  proe- 
ecttting  claim  against  municipal  cor- 
poration, as  negligence.    10:1. 

Approval  of  agreement  stipulating  for 
interest  "at  6  per  cent  per  annnm" 
as  negligence  toward  client  who 
wishes  interest  payable  annually. 
9:460. 

b.  Antbortty, 

B  48.  Gesorslly. 

Effect  of  outbreak  of  tOTU"  between 
countrtet  of  adomey  and  oUent. 
8:73B. 

0  49.  To   app«kT  aad   aet  a*   oonnaoL 

Objection  of  want  of  authority  of  attor- 
ns to  carry  on  action,  how  raised, 
6:304. 

«.  OoBtpenaatloM)  Hob. 


72.  Waiver  or  loss  of  U«a. 


AnonoHS. 


fl  2).  OompeiiMtloa  of  aaotloMoer. 

Right  of  auctioneers  to  include  among 
"out  of  pocket  expenses"  to  which 
they  are  entitled,  full  amount  of 
printing  bill  on  which  they  received 
trade  discount.     6:193. 

Breach  of  collateral  duty  to  account  cor- 
rectly for  out  of  pocket  expenses,  as 
affecting  right  to  commission. 
5:193. 


Italic  type  tndloatea  polata  with  anmotation. 


AUCTIONS— AUTOMOBILES  AND  WOTORCYCLKS. 


C  9.  Bidst  BsraaaieMt  not  t«  bid. 

TalidUtr  and  effect  of  agreemente  not 
to  ttia  at  aiiilloiia.  I0:20i  (case 
p.   278). 


AUSTRAXIA. 

Qnestioifs  arising  under  Constitution  of. 


AUTHOB. 

Right  of,  to  royalties  upon  sales  m&de 
by  publisher's  trustee-  in  bank- 
ruptcy, see  Bankruptcy,  3  73. 

Who   is,   within    ineaniDg  of   copyright 

llLW,   see    COPVHIGHT,   9   3. 

Common-law  rights  of,  see  Ltmciutx  and 
Artistic  fitoPBRTv, 


AVTOHATtO  SP&IMKIXB. 

Liability  of  insurer  against  leakage 
from,  see  Insurance,  g  638. 

Right  of  seller  under  contract  of  con- 
ditional sale  as  against  holders  -of 
debentures  snbsequNitly  issued  con* 
stituting  a  floating  charge  on  the 
realty.     7:196. 


AinOHATIC    VENDING    HACHHTE. 

Operation  of,  as  violation  of  statute 
against  unlawful  gaining,  see  Gam- 
ing, %  11. 

Sale  by,  as  violation  of  statute  against 
Sunday  trading,  see  Sunday,  9  16. 


I.  Itt   B*iieKa1,   !|    I. 
ZI.  Public     reBnlatloB    BHd     control, 
BB  6,  7. 
HI.  Negllsenee  In  nse  of;  Injuries  by: 

a.  Uablltty  of  person  operatlnit 

or   owning    oar,    §§    12,    13, 
21,  2Ii,  29.  35. 

b.  Contribotory    ncBllsenee;    as- 

■nmption  of  riak,   g   43. 

Carrier  of  ernods  hv.  as  common  carrier, 
see  Carriers,  S  2. 

Bight  of  wTongrdoer  to  betieflt  of  insur- 
ance on  in  action  for  damages  to, 
see  Damages,  §  42. 


.   IN    OBNBBAI., 


S  6.  Rlgbt  of  nnlioensed  driver,  owa- 
ers  of  nnrsKlBterad  oar,  or  passMi,- 
Kora  therein,  to  raoorer  for  Injnrj. 

Right  to  recover  for  damage  aualainei 
while  uBlitg  unllreiiaed  motor  vehi- 
cle, or  vehicle  driven  by  unlicensed 
operator.     10:150    (cane  p.    134), 


Admissibility  of  evidence  as  to  traffic 
reasonably  to  be  expected  on  high- 
way in  prosecution  for  driving  at 

dangerous     speed,     s«"     " 

S  1413. 


I'Sl 


OP(     IN- 


fi   12.  Generally. 

Applicability    of   doctrine    of   res   ipiia 
loquitur  trhere  arcMent  to  pn9nen- 
■    ger   fs   otfasioned   6ff   eh-idding    of 
vehlele.     3:97   (case  p.   79). 

i   13.  Antomobll*  aa  dauRerona  ^en- 
-     or. 

On  account  of  tendency  to  skid.     8:79. 
On  account  of   inflammability  of  fuel. 


Tumlna  to  itrong  aide  of  road  to  avoid 
approarhing  rehlcle  irhirh  iH  itself 
on  ttrong  eide.  7 :703  (case  p. 
302). 

S  21i    [New].  Slgnala. 

Duty  of  driver  of  automobile  to  sound 
horn  on  approaching,  in  daylight, 
one  traveling  in  opposite  direction. 
7:692. 
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'    in.  Richta  and  datlM  u  to  tUvd  p 


g   29.  GeaeTKllr. 

Liability  of  owner  of  motor  omnibus  for 
negligent  driving.    6:633. 

I  35.  Car   dri-ren  by  mtnor   oUId. 


Se«  also  iNNKEEPiats. 

Rights   of   parties   under   hire-pnrchase^ 

agreements,  see  Sale,  III. 
Terms  of,  as  excusing  obedience  to  aub- 

SBns    duces    t«cum,    see    Subpiena 
UCE8  Tecum. 


8  43.  Geiivralljr. 

Imputing    contributory    negligence    of 
driver  to  passenger,  see  Negligence,  - 
S  162. 

T«mino  to  ■wrottg  aide  of  road  (o  avoid 
approaching  vehtde  leMch  ia  itself 
OH  terong  aide,  aa  contributory  neg- 
ligence.    7:706. 


\>.  Dntjr  and  llabUity  of  ballM 


8   10^  UablUty  f •*  aota  of  aMjloy— a. 


AWARD. 

Of  arbitrators,  see  Arbitration,  IV. 
Under  Workmen's  Compensation  Act,  see 
Wokkhbn's  Compensation,  II.  b. 


BAGGAGE. 

In  general,  see  Carriebb,  III. 


a.  Of  baUea. 

8  XS.  Gwerallr. 

Right  of  hailee  to  recover  for  damape- 
to  or  converaion  of  proper*}/. 
3:388   (caae  p.  368). 

b.  Of  bailor.    . 


BAaOAGXMAN. 

Coupling  of  cars  by  baggageman  ac- 
customed to  do  so,  as  voluntary  ex- 
posure to  unnecessary  danger  with- 
in accident  policy,  eee  Insurance, 
$  683. 

As  engaging  in  more  hazardous  occupa- 
tion than  that  insured,  see  Insur- 
ance, S  685. 


BAGGAGE  TRANSFER  MEM. 
Aa  common  oarriera.     8:813. 


Becoverf  by  bailor  against  third  peraon 
for  datnago  to  or  oonveraton  of 
property,  aa  bar  to  action  fry  baU«e. 
3:404. 


BANK  DEPOSIT. 


BAILMENT. 

II.  Reap««tlTa   rigbta   and  llaUUtlM 
of  bailor  and  bailee  i 
b.  Dntr  and  UabUltr  of  baU«e, 


Italic  type  indicate*  pointa  wltb  annotation. 
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BANKRUPTCY;   BANKS. 


b.  Wbat   >re   aMetsi   pTopart7 

Knd      riclita      vnatlac      ^ 

tnutM,  g8  38,  44. 

0,  Prior    trmsafer,    prctorenoa, 

Ibtj  or  lien,  g  46. 

X.  ClAimi  BSAlnit  and  dlatrlbntlon 

of  «>tate,  gg  72,  73. 

XXtX,  Diielinrge  and  Its  eSeoti 

o.  EKoot  of  diloharge,  g  110. 

VII.  ASSETS  I  THBin  COI.LBCTION 
AND  DiSTRIBUTIO:^!  UNLAWFUL 
PRBFBRBNCBB. 


Caufv  of  action  for  breach  of  contract 
•  of  etnptoytnent.  B:36S  (oaee  p. 
2SH). 


Contracts  for  personal  aervicea,  rani- 
ingii  thereunder,  and  cause*  of  ae- 
Hon  for  their  breach,  a&  asKetH  in 
DanJeruptcj/.     B:2es   (cat>e  p.  28S)  . 

Bight  of  truatcc  in  bankrupt^  of  leg- 
atee df/lng  before  testator  tn  claim 
legacy  iinder  ulattite  prevenling 
Uipne.     tO:5S8   (cage  p.  Ba4) . 


2.  Vslldltj  of. 
(k)  la  seaerkL 


8  46.  0«n»raUr. 

Cotnponltlon  uHth  creditors;  preference 
bg  act  or  undertaictng  of  third  par- 
ty.   S:*eo. 

May  one  be  a  "purchaaer"  for  a  val- 
uable coneUleration  where  nothing 
capable  of  money  tneaiturement  i» 
given.     4:783   (case  p.   77S) . 

Release  of  risht  or  compromise  of  claim 
BS  valuable  consideration  for  trans- 
fer.   4:776. 

A^eement  not  to  sue  for  divorce  as  val- 
uable consideration  for  postnuptial 
settlement.    4:776. 


*.  In  cenor*l. 

e   T2.  Oenerklly. 

Validity  of  assignment  of  claims,  as  af- 
fected by  assignee's  purpose  to  force 
debtor  into  bankruptcy,     B:601. 

8  73.  Porforainnoo  of  b«akrapt'«  ob- 
IlCKtlons. 

Right  of  author  to  royalties  upon  sales 


Xlll.    DISCHAROB   AND   ITS    BPFBOT. 

e.  Etfeot  of  dlsehazsa. 

8   lis.  Ob  lions  and  ■eonrlttoa. 

fijfeot  upon  exlating  pledge  of  prop- 
erty thereafter  to  ba  acquired. 
S:27e   feaae  p.  a4»). 


BANKS. 


rV.  OfBeera  and  ocantai 

o.  Sntr  and  llablUtT.  B  M. 
VI.  Bamklnci 

m.  Sopoatta,  fS  74,  76,  110,  113. 
117,  126,  128,  136,  138. 
14S. 


Wallet  left  by  cnstomer  on  public  desk 
in,  as  lost  property,  see  LOST  Prop- 

EBTV. 


IV.    OFFICERS  AND 

e.  Dnty  and  IlabUitr- 
X.  Of  dirootors. 

B  S4.  To  bnnb  and  ato«kbolders, 

LiaH'itv  "f  Hirert"r  of  hankinjf  company 
for  losMfl  sustained  by  it  in  conse- 
quence of  acts  to  which  he  assented 
in  reliance  on  judgment,  informa- 
tion and.  advice  of  the  chairman  and 
general  manager.    6:179. 
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(2)  Altwad  okMWfc 


a   136.  GenvrKUr. 

LtaJHHti/  of  bank  which  paya  mtsea 
cheek.  a.sga  (ca»e  p.  283)  / 
9:78*    (caae  p.   720). 

Right  of  batHe  in  respect  to  certiffleA 
cheek  or  draft  fraudtilently  al- 
tered.    *:S8a    (eaae  p.   078). 

CertiAcation  of  check  bo  drawn  as  to  ad- 
mit of  alteration  as  estopping  bank 
from  asserting  alteration  after  cer- 
tification.   4:573. 

Cashing  certified  check  without  examin- 
ing drawer's  account  as  negligence 
imposing  on  bank  loss  arising  from 
alteration.     4:678. 

Rule  that  notice  of  dishonor  must-  be 
given  on  due  date  aa  precluding 
bank  cashing  certified  check  frauf 
ulently  altered  from  suing  dniwer 
for  difference.     4:578. 

Semble,  that  the  responsibility  for  alter- 
ation of  check  payable  to  drawer  or 
beai-er  rests  upon  drawer  up  to  time 
of  presentation  for  payment.  9:720 
<opinion  of  Lord  Shaw), 

138.  NCElleenca   of   depotltor. 

Negligence  in  manner  of  drawing  check 
question  of  fact,  see  Trial,  §  176. 

Duty  of  drawer  to  take  reasonable  and 
ordinary  precautions  against  for- 
gery,   9:720. 

Leaving  spaces  which  can  be  utilized  for 
fraudulent  alteration  as  breach  of 
duty  on  part  of  drawer,     5;283. 

Leaving  blank  spaces  of  unusual  nature 
as  negligence  on  part  of  drawer. 
9:720   (opinion  of  Lord  Finlay), 

Leaving  of  space  in  drawing  check  so  as 
to  admit  of  alteration  of  amount  by 
skilful  forger,  as  negligence.  9:720 
(opinion  of  Lord  Haldane). 

Negligence  of  one  signing  check  at  re- 
quest of  clerk  without  noticing  that 
the  amount  was  not  inserted  in  writ- 
ing and  that  figures  were  so  written 
as  to  admit  of  alteration.     9:720. 

Failure  of  employer  to  inquire  into  char- 
acter of  clerk  by  whom  check  was 
fraudulently  altered,  as  exonerating 
bank  paying  it,  9:720  (opinions  of 
Lord  Finlay  and  Lord  Parmoor), 


1.  In   general. 

8  74.  Oenerallr. 

Agreement  not  to  deliver  up  document 
without  depositor's  consent  aa  an- 
swer to  suDpoena  duces  tecum,  see 
Discovery  and  Inspection,  g  16. 

Sufficiency  of  bequest  to  pass  deposit  in, 
see  Wills,  g  187. 

§  76.  Relation  between  bank  and  do- 

poiitor. 
Relation  between  banker  and  depositoi 

9:720. 


Act  of  agent  in  filling  out  check  signed 
in  blank,  as  binding  principal,  see 
Principal  and  Agent,  3  3«. 

<a)  In  general. 

9   110.  Liability        for        diikonoriag 

Liability  for  exemplary  damages  for  re- 
fusing to  pay  check.  3:98  (opin- 
ion of  Lord  Atkinson). 

8   113.  Stopping  payment. 

Countermand     of    check    by    telegram. 

1;417. 

g  il7.  NeKllgenoe  In  parmont  gener- 
ally. 

Negligence  of  banker  in  failing  to  take 
from  letter  box  telegram  counter- 
manding  check.     1:417. 


(1)  In  general. 

e   126.  Payment  to  Impoitor. 

Check  obtained  by  impostor  in  name  of 
existing  person  as  payable  to  fic- 
titious person  within  statute  making 
bill  payable  to  fictitious  person  pay- 
able to  bearer.    3:748. 

8  128.  Drawee's  dnty  to  know  draw- 
er'* alKDatnre. 

Liability  of  bank  paying  check  with  sig- 
nature of  customer  forged.  9;'!^0 
(opinion  of  Lord  Shaw), 


Italic  type  iadioates  point*  with  annotation. 


BANKS— BILLS  AND  NOTES. 


(3)  Forced  iudaracaienta. 


depoBltor**    ko-    I 


8  14B.  OharclilS 

Right  of  drawer  of  check  obtained  bjr 
impostor  in  name  of  existing  person, 
to  recover  amount  from  bank  paying 
on   forged   indorsement.     3;748, 

Liability  of  bank  to  drawer  of  check 
having  payee's  indorsement  forged, 
as  affected  by  fact  that  forger  ad- 
vanced money  to  drawer  to  meet 
check.     3:748. 


BASTARDY. 

Admissibility  of  declarations  of  parent 
or  putative  parent  as  to  maternity 
or  paternity  of  child,  see  Evidence, 
§§  988,  1032. 

Charge  of,  as  slander  Or  libel,  see  LtBEL 
AND  Slander,  §  43. 

Right  of  bastard  to  take  under  bequest 
to  "children,"  see  Wills,  §  212, 


biotci.es  ahd  triotcleb. 

8   8.  In  highway;  InjiiTT  to  Tld«r, 

Liability  of  owner  of  fowl  which  flies  in- 
to spokes  of  bicycle,  for  injuries  sus- 
tained by  rider.    5:115. 

Liability  of  owner  of  horse  at  large  on 
highway  for  injury  to  bicyclist. 
5:127. 


Imputation  of,  to  man,  as  actionable  def< 
amation,  see  Llbel  AND  Slander, 
S  421. 


Removal  of  sand  from,  to  injury  of  ad- 
joining owner,  see  Adjoining  Land- 
owners, g  1. 


BXXIEF. 

As  affecting  criminal  responsibility. 
7:889  {opinion  of  Griffith,  Ch.  J.). 

Belief  of  defendant  that  plaintiff  is  un- 
fit for  marriage  as  defense  to  action 
for  breach  of  promise.     10:81. 


See  also  Charities;  Wills. 
Duty  of  executor  to  inform  legatee  of 
terms  of,  see   Executors  and    ' 

MINISTRATORS,  §  21. 


BESTlAUTT. 

Imputation  of,  to  man,  as  actionable  def- 
amation, see  Libel  and  Slander, 
I  441. 


BIIXBOARD. 

As  violative  of  restrictive  covenant  as  to 
use  of  premiss  or  structures  per- 
missible thereon,  sec  Cotenantb 
AND  Conditions,  gS  54,  55. 


BUXB  AND  VOTES. 

:.  In  general,  fl  5. 
.  Validity        generalljt        formal 
requisites;  dellTorji 

a.  In   Ecneml,   gg    21,   24,   26. 

b.  Deltverr,  §   30. 
'.  Conal deration  I 

b.  SofflclencT,  S  VT. 
:  NecotlabUitr,  §S   54,  63. 
.  Aoceptanoe,  IB   80,  86. 
.  Indorsement  and  tranifera; 

a.  In  general,  g  Sfi. 

d.  Tranafera  orlthont  Indorse- 

ment, g  125. 
':  Presentment;    demand;    notloc; 

e.  Bnffloienoy)  place  and  mode, 

g  145. 
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IX.  Blchta  aad  IlkMUtlea  of  trana- 

b.  Of  bona  fide  holderg,  g  188. 

o.  Wbo  are  protected  ai  bona 

fide    pnTobasen,     gg     196, 

201,  221. 

X.  Hatnrltyi    extenllon;   renewali 

>.  HatnrltT,  g   230. 

b.  Exteailoni  renewal,   g   238. 

7III.  ReooTery     back     of     par™enta 

made,  g   261. 
XIT,  Aeoosunodatlan  paper,  g  2S3. 

CheckB,  Bee  Checks. 

Law  groverning,  see  CONFLICT  OF  Laws. 
Payment  by  note,  see  Payment,  §  11. 
Construction   of  Bills  of  Exchange  Act, 

as    harmonizing    with     pre-existing 

law,  see  Statutes,  g  229. 

I.    IN  OBKEIRAL. 
g  5.  Inatnment  payable  t«  Aetltlona 


When  la  a  negotiable  (naCrxment 
deemed  payable  to  the  order  of  a 
fflctitious  pei-aon  trffhfn  the  rule 
which  regard*  micft  nii  litatrumcnf 
08  payable  to  bearer.  3  !761 
(ca»e  p.   7*8). 

III. 

lAL  WL 

a.  In   B«iieral. 

B  21.  Eftoot  of  frand  or  mistake. 

What  miarepreaentationa  a»  to  fhe 
conlenta  of  an  inelrument  uHU  ren- 
der tt  void  In  law.     4:0O3. 

g  24.  lUecallty    of    oonalderatlon    < 
transaetlon    ont     of    wbleb    no 

Bight  to  recover  on  obligation  given  fr 
consideration  unlawful  under  law  i 

K'ace  of  payment,  but  good  undc 
w  of  place  where  executed,  ee 
Conflict  of  Laws,  8  22. 
Validity  of  note  ^ven  in  consideration  ol 
transfer  of  claim  against  jnsolven'. 
in  furtherance  of '  secret  arrange- 
ment whereby  the  creditor  was  to 
obtain  a  preference.    2:449. 

S  26.  —  acalnit  pnblle  poUoy. 

Validity  of  note  given  in  consideration  of 
payee's  promise  not  to  mawy  but  to 
remain  in  the  maker's  service.    4:66. 


g  30.  Gen«TalIr. 

Possesaion  of  promissory  not«  as  evi- 
dence of  authority  to  deliver  it  to 
payee,  see  Principal  and  Agent, 
3  36. 

IV.   CONS  I DBR  AT  ION, 

b.  Battel  ency. 

8  47.  Debt  of  tktrd  penon. 

Valldfty  of  obligation  alten  by  adult 
for  debt  of  infant.  S:S2*  (cage 
p.  SIS). 

V.   NBGOTIABil.lTV. 

a.  In  B«neTaI. 

S  54.  Generally. 

Effect  of  attachment  of  bill  of  lading  to 
render  draft  non-negotiable.    9:260. 

g   63.  Kote  payable  onl  of  particular 

Addition  of  words  "charge  to  account  of" 
particular  goods  as  making  draft 
non-negotiable.     9 :  260. 

VI.   ACCBPTANCB. 

8  80.  Generally. 

Riffht  of  draicee  of  draft  with  forged 
bill  of  lading  attarhed,  who  haa 
accepted  or  paid  the  draft,  to  avoUl 
hta  acceptance  or  recover  what  he 
haa  paid.     9:310    (oaae  p.  360). 

8  8S.  UablUtr  «f  aeeeptor. 

n  case  of  fraudulent  alteration  of 
amount  of  bill  of  exchange  after  ac- 
ceptance.   9:720. 

-.lability  of  acceptor  of  bill  of  exchange 
in  such  form  as  readily  to  per- 
mit fraudulent  alteration.  9:720 
(opinions  of  Lord  Haldane,  Lord 
Finlay  and  Lord  Shaw). 


a.  In   seaeraL 

8   SB.  Oeaerally. 

Conflict  of  laws  as  to  the  validity  o£ 

transfer   of  commercial  paper,   see 

Conflict  op  Laws,  I  26. 


Itallo  type  Indicates  point*  with  annotation. 
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"Completion"  as  used  in  statute  declar- 
ing instrument  valid  where  negoti- 
ated to  holder  in  due  course  after 
completion,  aa  iticludine  delivery. 
6:651. 

d.  Tranaf  era  irltkont  iBdonement* 

I   125.  Generally. 

Delivery  of  unindorsed  bill  in  exchange 
for  goods  as  purchase  of  bill  07 
transferee.     10:62. 


«.  Snffioienoji  place  and   mode. 

3.  Ketlee   of  nonparment   or   protest. 

S   146.  To  wbo^  Blven. 

Xoiiee,  after  dtsaolutfon,  to  one  of  for- 
mer partnera  of  dishonor  of  blU 
of  ejcchange  as  notice  to  other 
partners.     lOtiai    (case  p.  ISl). 


b.  Of  1>ona  flde  lioldoH. 


LtablUty  of  ntafcer,  acc<!ptor,  or  in- 
doraer  of  commercial  paper  icherc 
blanks  therein  are  filled  up  con- 
trary to  Ala  instrurJlona.  S  :'702 
(eases  pp.  est,  sse,  esS}. 

Eight,  under  Btib  of  Exchange  Act,  of 

Eayee  of  note  which  was  signed  in 
lank  and  intrusted  to  third  party 
who  fiiled  in  name  of  payee  and 
amount  in  excess  of  that  authorized 
by  maker.    5:651. 

Liability  of  maker  of  note  in  blank,  flUed 
up  fay  agent  for  amount  in  excess 
of  his  authority.    5:663. 

Liability  of  one  intrusting  to  agent  blank 
forma  of  notes  with  his  si^ature, 
which  agent  wrongfully  filled  in  and 
negotiated,  where  maker  never  au- 
thorized their  issue.     5:6S2. 

«.  Whoa: 


1.  Im  Eeneral. 

n  196.  Generally. 

Quaere,  whether  payee  of  note  can  be  a 
holder  in  due  course?    6:651. 


Payee  as  holder  to  whom  note  has  been 
"negotiated,"  within  the  proviso  to 
S  2U,  subs.  2  of  the  English  Bills  of 
Exchange  Act,  1882.    5:651. 

g  201.  Consideration. 

One  giving  check  for  promissory  note  as 
holder  for  value  where  check  is  paid 
on  forged  indorsement  of  payee's 
name.    6:651. 


%  221.  Kotioe  as  to  oharaotar  or  ca- 
pacity —  note  taken  from  agent. 

Existence  of  blank  in  promissory  note  as 
putting  taker  upon  inquiry  as  to 
scope  of  agent's  authority  to  fill  up. 


.   HATURITYi 


RE. 


NEWAL. 

a.  Maturity. 
I  230.  Ezolndlns  Bnnday  In  oompnt- 


b.  Extension)  renewal. 

a  ^38.  Release  of  party  by. 

Discharge  of  retiring  partner  from  lia- 
bility on  bill  drawn  by  firm,  by  ex- 
tension of  time  given  continuing 
partner.    10:121. 


§  261.  Generally. 

Right   of  dratrce  of  draft  uHlh   forged 
hill    of    Indiiif/   attai-hpd,    irho    han 
paid  the  draft,  to  reravrr  irhni  he 
has  paid.     S:aiO   (case  p.  260). 
XIV.    ACCOMMODATIOTT    PAPER. 


lAaMllIu  of  maker,  acceptor,  or  In- 
doraer  of  rantmerctal  paper  vhcra 
blankH  therein  are  ftllfd  up  con- 
trary to  his  inatrvctlons.     5:703. 


BILLS  OF  EXCHAMOS. 

In  general,  see  Bills  and  Notes. 
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Char^  of  bringine:  blackmailing  Mtion 
as  actionable  per  se,  see  Libbl  AM> 
Slander,  S  391. 


BIXJ.S  OF  EXOHANOE  ACT. 

To  be  construed  where  possible  as  h 
monizing  with  pre-existing  law,  see 
Statutes,  9  229. 

For    list    of    decisions    construing,    see 

Statutes. 


BIIXB  OF  LADIKO. 

Effect  of  attachment  of  bill  of  lading  to 
render  draft  non-negotiabl^  see 
Bills  and  Motes,  9  54. 

Sights  of  parties  as  affected  by  war  con- 
ditions, see  Carriers,  §  464. 

Effect  of  deviation  by  carrier  upon  stipu- 
lations in,  see  Carriers,  SS  678,  591^ 

Rights  of  holder  of,  where  property  cov- 
ered is' seized  as  prize,  see  Psize 
and  Capture. 

Tender  of  bill  of  ladinjc  which  has  ceased 
to  be  an  effective  document  as  suffi- 
cient performance  of  c.  i,  f.  contract, 
see  Sale,  §  97. 

§   1.  Oenerallr. 

AppltcabilUt/  of  provision  in  hill  of 
lading  suspending  or  ej'rvslna 
performance  in  certain  contittoen- 
cien  to  Httuatlon  arising  out  of 
icnr  or  act  of  government  in  proa- 
ecuilon  thereof.    8:032. 

g  4.  RtEhti  and  U>bllltle*  af  trans- 
fereef  generally. 

Liability  of  indorsee  of,  for  dead  freight. 
3:266. 

g  10.  RlElita  and  liabtUtlea  of  aa- 
■Igoee  of  bin  witb  araft  attaohed 
aa  afcalnat  oovsiKiiee,  iphere  bill 
la  frandnlent  or  forged. 

Right  of  buyer  of  goods-  to  recover  from 
holder  the  amount  paid  on  draft 
with  bill  of  lading  attached  where 
bill  of  lading  proves  a  forgery. 
9:260     (opinion  of  Pickford,  L.  J.). 

a  12.  Acoeptanoe  of  draft  with  bill 
of  lading  attached. 

Presentation  for  acceptance,  of  draft 
will  bill  of  lading  attached,  as  im- 
plied warranty  of  genuineness  of  bill 
of  lading.     S:S60. 


BLANKS. 

Liability  of  maker  of  notes  where  blank 
left  therein  has  been  filled  up  by  one 
acting  without  or  in  excess  of  his 
authority,  see  Bills  and  Notes, 
f  188. 

Existence  of  blank  in  promissory  note  as 
putting  taker  on  inquiry  as  to 
agent's  authority  to  fill  up,  see  Biu£ 
AND  Notes,  9  221. 


BLANK  SPACE. 


BLOCKADE. 

Righte  of  parties  to  contract,  perform' 

ance   of   whlfH   is   interfered   wtth 

hg.     S:a07. 

TAabtlity    of   Intnirer    under    policy    of 

'   e   inxurnnce   for   losses   aria- 

tt  of.     S;4   (case  p.  1). 


.BLOOD   POISONING. 

As  accident  within  Workmen's  Compen- 
sation Act,  see  Workmen's  Com- 
pensation, 9  34i. 


BOARDING  HOUSE. 

Responsibility  of  keeper  for  guest's  pro)> 
erty,  see  Innkeepers,  §  17. 

Sufficiency  of  evidence  of  negligence  ot 
keeper  of,  to  raise  question  for  jury, 
see  Trul,  S  176. 


Italic  type  Imdloatea  point*  with  annotation. 


BOAED  MEETING— BONUS. 


BOARD   KEETIMG. 


BOARDS   OF  EDUCATION. 


Recovery  of  anticipated  profits  as  dam- 
ages for  breach  Of  warranty  of,  see 
Damages,  S  379. 


BONA   FIDE  PUKCHA8EB. 

Liability  to  indemnify  corporation  re- 
issuing stock,  of  one  presenting 
transfer  riot  knowing  it  to  be  forged, 
see  Corporations,  fi  214. 

Right  to  enforce  negative  covenant 
against,  see  Covenants,  §  82. 

Title  acquired  by,  under  exercise  of  pow- 
er of  sale  in  mortgage  after  order 
nisi  for  foreclosure,  see  Mortoags, 
3  94. 


BONA  VACANTIA. 

See  Escheat. 


BONDS. 

.  I.  In  sencral,  gg   1,  8. 
nr.  For     fidelity     of     ageats,     em- 
pl07«ea,   or   oorporate    of- 

b.  Extant  of  liability,  g  Vt. 
Til.  Corporate  bonds,   g   89, 
VIII.  Mnnlolpal  bond*.  S  &0. 

Executed  by  infant,  validity  of,  see  In- 
fants, §  55&. 
Determination  <)f  liability  of  surety  on, 

by   death,  see  FbINCIPAL  AND   SURE- 
TY, S  14. 

I.    IN  GBXBRAL. 
a.  In  seoe'aL 
f   1.  Oenerally. 

What  inliii-cpre»entattonit  na  to  the  con> 
teniit  of  an  inetrument  will  render 

It  voia  in  law.   *:eoa. 


g  S.  CoBilderatlon. 


b.  Extent  of  UablUty. 

g  40.  GeaeraUy. 

LtMae»  covered  by  fidelity  bond  lsaw«d 
to  ftanlc  or  safe  deposit  company. 
10:900  (raae  p.  HOS) . 

VII.  CORPORATE)   BONDS, 
g  89.  Bisbta  of  bolder*. 

Bight)!  of  holdera  of  debenturea  rank- 
ing pari  paiiau  to  have  interest 
egualixed  before  dlelributing  pro- 
eeeda  of  security.  1:91  (case  p. 
S2). 

Liability  of  eorporatton  to  holdm"  of 
botidn  for  amount  of  income  tax 
irhlck  it  ia  reipiired  by  laul  to  de- 
duct from  interest  paymenta. 
10:130   (case  p.  10S)  . 

VIII.  MUNICIPAL  BONDS. 

a.  In  Keneral. 

g  90.  Oonerally. 

Liability  aa  beticeen  municipal  corpo- 
ration and  one  artlnfi  In  good 
fnlth,  to  tchnin  It  litiiucn  new  ae- 
curltij  on  forged  arilharlly.    2:SSS. 

Implied  contract  to  indemnify,  on  part  of 
one  presenting  for  registration  a 
security  to  the  transfer  of  which  the 
name  of  a  former  owner  has  been 
forged.    2:514. 


Attraction  of  rata  by,  to  premises  of 
fertilizer  manufacturer,  as  nuisance, 
see  Nuisances,  S  H. 


Aoreentenia  for  (NunmiMfonH,  bonnaea, 
etc.,  in  favor  of  mortgagee  aa  eloga 
on  equity  of  redemption.     0:442. 
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BOOKS  OF  AocofnrT. 
See  Account  Books. 


BOROUGH. 

See  Municipal  Corporations. 


BOTTOMRT   AND    RESPONDENTIA. 


BOITIJIERS. 


Meaning  of  "bouldern" 
atnietton  or  e.reavi 
9:0*4. 


BOUNDARIES. 


n.  Of  privkte  pTopertr: 

«.  In  Kanernl)  deacriptlon,  |  8. 
o.  B7  watera,  S  16- 

Right  of  landowner  to  fniit  on  branches 
of  trees  overhanging  boundary,  see 
Adjoining  Landowners,  %  7. 
property. 


*.  Im.  ceaerklt  de««riptloii. 

n   8.  G«neTall7. 

Dimenaions  as  essential  part  of  descrip- 
tion of  land  conveyed.  4:728 
(opinion    of   Vaughn    Williams,    L. 

o.  B7  tvatera. 


BOYCOTTS, 
U    to    d*kl   wMb    aaotlMV, 


Right  of  labor  vnton  to  divert  trade 
from  one  with  tehom  it  ts  In  eon- 
trot'craif.     1:S4S   (case  p.  197). 

Combination  to  induce  one's  customers  or 
servants  not  to  deal  with  or  serve 
him,  as  actionable  wrong.     1:1S7. 

8   IS.  Refmsal  to  work  as  aam*  jab. 

Refusal  of  other  physicians  to  meet 
plaintiff  in  consultation  as  giving 
right  of  action.    9:982. 


Negligence  of  street  car  companr  in 
using  car  having  defective  brakes  as 
rendering  it  liable  to  one  whose  neg- 
ligence has  brought  him  on  track, 
see  Stbbgt  Railways,  s  66. 


Of  contract,  see  Contracts,  IV.  e. 
Of  covenant,  see  Covenants  and  Con- 
ditio Na,  II.  c. 


BREACH  OF  PROMISE. 

I.  In  Keneral,  %  2. 
II.  Defenae*;  wbat  will  asanae  bi 
8   6. 


g   2.  Valldltj  of  agreement  t«  niarrj. 

Talitlity  of  agreement  to  marry  where 
one  of  fhe  parlies  in  alrraajf  mar- 
ried.    1:917    (ease  p.  901). 

—  on  dentil  or  divorce  of  pre&ent  hu«- 
ftanii  or  irlfe.     1:9 tO. 


Italle  trp*  Indlcatea  polata  with  annotation. 
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BREACH  OF  PROMISE— BROKERS. 


91  Q,  7.  Heatftl  or  phjalaal-oondltlom. 


irrit,      10:10 1     (case    p. 
SI). 

Belief  of  defendant  that  plaintiff  is  unfit 
for  Riarria^  as  defense  to  action  for 
breach  of  promise.    10:81. 


BREAKAOi:. 

Effect  of  provision  exemptinff  carrier 
from  liability  for,  see  Carriers, 
f  615i. 


Of  competitor'a  employee  by  member  of 
a  firm  as  a  tort  for  which  the  firm  is 
responsible,  see  Partnership,  S  47. 


BRIDGE. 

Dedication  as  highway  of  strip  of  land 
occupied  in  part  by  bridge,  see  Dedi- 
cation, 5  3. 

Liability  of  electric  company  for  injury 
to  child  touching  wire  through  rail- 
ing of  bridge,  see  Electricity,  §  18. 

As  disturbance  of  ferry  franchise,  see 
Ferries,  %  9. 

Duty  of  railroad  to  fence  as  requiring 
barrier  under  bridge,  see  RAiutOADS, 
S71. 

III.    DEFBCTSt    INJURIES    mt. 


BRITISH   CONSTITITTION. 


BROKERS. 

I.  In  genflrAl,   g    1. 
n.  Stock  broker*,  g  2. 
HI.  Raal  eatate  sad  loan  brokerai 

a.  In  seneral;  anthoritj  asd  11- 

allllltr  of.   gg   8,   18. 

b.  Oompenaatioii,   gg   26,  30. 

Liability  of  del  credere  agent  where 
buyer  fails  or  refuses  to  pay,  see 
Factors,  §  17. 

i.  in  qenbral. 

g   1.  Oenerallj. 

Validity  of  agreement  by  mortgagee  that 
mortgagor  stiall  have  exclusive  right 
as  broker.    6:353. 

II.    STOCK    BROKERS. 

g  2.  GeBerally. 

Measure  of  damages  for  breach  of  con- 
tract on  part  of  stock  broker  to  carry 
stock  until  certain  date,  see  Dam- 
ages, S  102. 

Measure  of  damages  for  failure  to  use 
reasonable  care  in  recommending, 
see  Damages,  S  102. 

Liability  of  newspaper  recommending  to 
inquiring  reader.    1:21, 

Misappropriation  of  money  a  mountings 
to  criminal  olTense  as  natural  conse- 
quence of  failure  to  use  due  care  in 
recommending  broker.    1:21. 


Ill,    RRAL  ESTATE  AND  I. 


.  In  s»neralt  antborltr  and  Uabillty 


S   13.  IilabllItT  of  railroad  oompanli 

Criminal  liability  of  railway  for  allow-    g  8.  Generally. 

ing  to  become  unsafe.    2;22P  ~    -■ 


Rtght  to  pump  wp  tcater  trhere  Ihe  re- 
miH  1«  to  cnrrfi  aim  a  another 'a 
mineral  In  folullan.  S:Z8-i  (cane 
p.  S*B). 


Selling  and  renting  houses  within,  by  one 
having  ofiice  outside,  as  breach  of 
agreement  not  to  engage  in  such 
business  within  specinea  area,  see 
Contracts,  §  602. 

g  18.  RlEbta,  dnUea  and  llabilitle*  as 
to  prlnoipnL 

Liability  of  broker  selling  property  to 
account  for  to  principal  for  secret 
profit.    5:184. 
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b.  CompeiUAtioiiL. 

1,  In  genexaL 

g  25.  Effflot  of  fraud  or  Beerot  de«l- 
iBB*  of  brokor. 

Blaht   of    broker   held    to   account    for 
secret  profit,  to  retain  commtsaton. 
5:1SS   (eaae  p.   184, ) . 
2.  Bnfflclenoy  of  brokor'»  MrvioeB. 
g  30.  Oenerally. 

Btaht  of  broker  wfto  secures  tenant  to 
"coJmMto^   «n    «ale   uhere   tenant 
subsequently      purchases.        Cf.-7«a 
(case  p.  7S3). 

Right  of  broker  employed  to  let  or  wll, 
who  introduces  property  to  one  who 
becomes  tenant,  to  commission  where 
tenant's  wife  Bubsequently  pur- 
chases it.    6:783. 


Statutory  regulations 


Charge  of,  as  actionable,  see  LiBBL  AND 
'    Sunder,  S  441. 


height  at 


BinUlINO      AND      CONSTRUCTION 
CONTRACTS. 

Promise  of  owner  to  see  subcontractor 

paid  if  he  will  continue  work,  as  a 

promise  to  answer  for  the  debt  or 

default  of   another,  see  CONTRACTS, 

g  117. 
Excuse  for  failure  of  or  del^V  "I  P^""" 

formance,  see  Contracts,  S  449. 
Substantial  performance,  see  Contracts, 

P  471,  472. 
Liability   of    architect   or    engineer   for 

negligence  in  certifying  performance 

of,  set  Contracts,  §  482. 
Measure  of  recovery  where  contract  has 

been  substantially,  thfiugh  not  exaet- 
.    ly,  performed,  see  DAMAGES.  S  143. 
Specific    performance    of,  see    Specific 

Performance,  §431. 


BTFII'DING  RE8TBIOTI0N8. 

conveyances,  see  Covenants  and  Con 

DITIONS. 


Mtory  regulations   as   to  hei| 
buildings,  see  Buildings,  %  7, 

BUILDINOS. 

I.  Statntory    and    mnniolpal   rscal*- 
tlonsi 
a.  In  Eooeral'  SS  4.  ?• 
n.  Private  riElita,  g  28. 

Room  in  building  as  subject  of  adverse 
possession,  see  ADVEEtSE  Possession, 
§  48. 

Right  of  architect  in  plans  for,  see 
Architect,  %  1. 

Party  walls,  see  Party  Walls. 

I.    flTATVTOBV         ANO         MUNICIPAl. 
BEOUI.ATIONS. 

a.  In  general. 

g  4.  Bnlldlng  permtta. 

Liability  of  public  authorities  for  failure 
to  approve  plans.    1:346^ 

g  T.  Regnlatlng  belgbt. 

Violation  of  regulation  as  to  permissible 
height.     1:135. 

Question  as  to  what  constitutes  a  front 
or  nearest  external  wall,  within 
meaning  of  building  regulations,  as 
one  of  fact.     1:136. 

Question  whether  structure  not  of  uni- 
form height  may  be  regarded  as  sev- 
eral distinct  buildings  for  the  pur- 
pose of  determining  compliance  with 
building  regulations,  as  one  of  fact. 
1:13&. 

II.   PRIVATE   RIGHTS. 

)i  28.  Geaerally. 

Covenants  as  to,  see  Cotcnants  and 
Conditions,  §  55, 


BUILDING,  STRUCTURE,  OR  OTH- 
ER ERECTION. 

See  Words  and  Phrases,  10. 


BUELETINB. 

PubUratlon  by  means  of,  of  matten 
derogatory  to  parties  to  litigation, 
as  contempt  of  court,     21*98. 


Italic  type  Indicate*  polnta  wMb  annotation. 
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BURDEN  OF  PEOOF— CARRIERS. 


BVBSEir  or  FBOOF. 

See  Etidencs,  III. 


BUROLABT. 

False  pretenee  that  burglBry  has  been 
committed  as  warranting  conviction 
of  an  attempt  to  obtain  money  by 
false  pretenses  from  an  insurer,  see 

False  Pretenses,  S  11. 


BURIAI,  GKOUND. 


Liability  of  hospital  for  burning  of  pa- 
tient by  bride  used  in  warming  bed, 
see  CHABiTiEB,  %  73. 


BUSINESS. 


Breach  of  covenant  to  refrain  from,  see 

Contracts,  §502. 
Carrying  on  buainesa  in  enemy  country 

as  giving  enemy  character,  see  War, 


Liability  of  electric  railway  company  for 
interference  with  working  of,  by 
leakage  of  current,  see  Electricity, 


OAHADA  StTFREHE  COURT. 

Sight  of  appeal  to,  from  judgment  for 
$1,000  with  interest  from  date  an- 
terior to  WTit.    5;870. 


CANADIAN  CRIMINAL  CODE. 

Effect  upon  criminal  common  law.  2:22 
Construction  of — 

S  213.    2:  222. 

9  661,  subsec.  2.    2 :336. 

f  » 

CAPTURE. 

See  Prize  and  Capture. 


Liability  of  carrier  for  losa  of  or  injury 

to,  see  Carriers. 
Liability  to  seizure  as  prize,  see  Prize 


AND  Capture. 


n.  Wbo  are  common  cftrrlera,  8S   >. 
T,  9,  11,  14,  16,  161. 

III.  Carrier*  of  pMsaensera  and  oUter 

e.  \nio    are    pauenKera,    gg    37, 

62,  65. 

d.  Tloketa;  coaditloBa,  §8  67. 
82. 

1.  Duty  saaerallr  *a  to  r«eelT- 
Ing,  trauapoTtlnc  amd  dia- 
chaxK^nc  paaaencera,  g   182. 

n.  Injnrlei  to  peraoa*  and 
health  of  paaaengera  and 
othera,  gg  ZSO,  239.  259, 
2T8,  294,  310,  318— 3ZD, 
331,  334. 

0.  Contrlhntory     ueEllgenoe     of 

pasaenEOT  or  perioB  Injured, 
8  3«4- 
p.  BasEase  or  property  of  paa- 
aenger,   §   449. 

IV.  Carriers  of  freight: 

a.  In  Eeneral,  8  464. 

f.  Bonte,  8   501. 

h.  Iioaa  of,  or  Injarr  to,  prop- 
erty, 8S   S06.  519, 

1.  Llahllity  and  Uen  for  freight 

and  other  ohargea,    gg    588, 
673. 
n.  BtlpnlaUoni    aa    to    llahUlty, 
gg     B91,     5911.     592,     597, 
598,   600,    607,  612>eieil. 
V.  Carrying   live   atoch,    8    651. 
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II.   WHO    ARE    COMMON    CARRIERS. 

g  2.  GMumUIy. 

1    carriers    of   goods? 


pn- 


Chftrtcteristics  of.    8:783. 
Character  of  carrier  as  common  or 
vate  as  question  of  fact.    8:783. 

g  7.  Street  railway  oOBipanlea. 

.4a  f^ommon  carHer»  of  gooda.     8:70S, 

B  9.  Ezprea*  oompanlai. 

Aa  common  carriere  of  goodm.     SiSOS. 

I   11.  Ferry  aompaBlea. 

As  common  carrtera  of  goods.     8:800. 


Continuation  of  relation  of  c 

paascnger  on  atreet  car  durfetff 
transfer  or  coinpulnory  ehamge  of 
oarB.     9:873,  870. 

d.  Tleketa;  .eandltloBa. 

1.  la  seneral. 

S   87.  Generally. 

Notice  in  railway  car  requesting  passen- 
eera  not  to  jtut  heads  or  arms  out  of 
windows,  as  condition  of  contract  of 
conveyance.    8:650. 


earriern  of  goods.    SiSlSt. 

aulage  contractor  as  corn- 
ier.   8:788. 

g    16.  Operatora  of  apeeial  trains, 

Aa  rommon  carriers  of  goods.     8:810. 

g   16^.  Mlaoellaneona. 

Parcel  delivery  company.     8:81*. 

Pipe  lines.     8:818. 

Tassels  engaged  in  IntMness  of  toictng. 

8  :aoa. 

Wagfmers.     S  :ait. 
Worehoitaeman,     8  ;a03. 
Wharfinger.      8:S03, 

ill. 


I.  In   EDveraL 
8  37.  Generally. 

Sufficiency  of  evidence  to  establish  au- 
thority on  part  of  conductor  to  char- 
ter street  car,  see  Evidence,  §  1612. 

8.  Tenalnatlan  of  relattan. 

I  62.  Generally. 

ContinvaUon  of  relation  of  carrier  and 
paasenger  after  leaving  street  ear. 
0:881    CrtFue  p.  SB7). 


Conditions  printed  on  ticket  or  boff- 
gage  check  as  part  of  contract  of 
carriage.     9:1111    (cane  p.   1097). 


4.  Abandoning  trip. 
9   182.  Abandoning    trip    after    eom- 


Dvty  of  street  ralliray  to  run  ewr 
Uirough  to  end  of  route  indicated 
by  sign  thereon.  1 :44S  (ease  p. 
427). 


a.  In  general. 

»  229.  Generally. 

Skiddinc!  of  motor  vehicle  as  evidence  of 
negligence  in  operation,  see  AUTO- 
MOBILES, 02. 


g  239.  Generally. 

Vuty  of  raUteay  or  steamship  company 
to  persona  coming  on  its  ataHon 
premises.     8:987   (case  p.  979), 


Italie  type  Indieate*  point*  wltb  aaauitatlen. 
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g  2SB.  Oeaerallr. 

fn^ry  to  street  car  pdft^enoer  fhroupli 
breafcfng  «/  strap.  9:090  (eaae  p. 
eaa). 

•,  I*  opvrmtlaa  of  tr>iBB  or  vars. 

(1)  !■  seaar*!. 

9  2T8.  aeaarallr. 

IdabiUtg  of  carrier  for  negligence  of 
one  to  u-hoin  Ms  aervnnt  intrusted 
management  of  vehicle  of  wMcIt 
he  had  charge.  0;7OS  (eaae  p. 
991). 

Liability  of  street  railway  company  for 
injury  sustained  in  consequence  of 
act  of  motorman  in  permittinK  con- 
doctor  to  ran  car.    6:891. 


fi  £94.  OMMMOIy. 

Negligence  of  motorman  of  street  car  at 
railroad  crossing.    10:4S4. 

eiHliarklBC  or 


aUsktlBK- 

8  310.  —  strovt  MM. 

Negligence  of  street  car  company  in 
starting  car  after  discharging  pas- 
sengers without  ascertaining  that 
they  are  not  where  they  will  be 
struck  by  outward  swing  of  car  in 
rounding  curve.     9:857. 

3.  For  wkoio  acta  earrler  is  liable. 

g  318.  Third  penoa  ■•Berally. 

LialHlUy  for  negligence  of  one  to  whotn 
servant  fntrusfed  managetnent  of 
veMfle  of  irhtrh  he  had  charge. 
e:70S    (case  p.   OBI). 


f  319.  Otkar  paiacncer. 


JAablUtjf  of  carrier  for  act  of  obvittusly 
drunhm  paaaengBr,  i:380  (case 
p.  SOS). 

Applicahaity  of  doctrine  of  re*  ipsa 
loquitur  vihere  passenger  is 
inred  by  Instrunxentality  Intro- 
duced by  another  passenger. 
3:4SS    (case  p.   420). 


Liability  for  injury  to  passenger  by  ez- 
ploaion  of  fireworks  carried  by  fel-- 
low  passenger.    3:420. 

8  320.  Employee. 

Liability  of  street  railway  company  for 
injury  sustained  in  consequence  of 
act  of  motorman  in  permitting  con- 
ductor to  run  car.    6:691. 


or  Hteamship  company 
oining  on  Its  station 
•0S7   (case  p.  072). 


Status  of  persons  coming  upon  car- 
rier's premises  to  meet  arriving  or 
escort  departing  passengers, 
8:1000. 


1.  In  general. 

g   364.  Ezpoanro  of  part  of  Ikady. 

Projection  of  any  portion  of  body  be- 
yond outer  line  of  railway  or  street 
car  as  contributory  negligence  ou 
part  of  passenger,     8:863    (case  p. 

aao) . 

Posting  of  notice  requesting  passengers 
not  to  put  heads  or  arms  out  of  win- 
dows, as  rendering  conduct  of  pas- 
senger in  so  doing  negligent  as  mat- 
ter of  law.    8:661). 


p.  BaKRace  or  property 

4.  liabiUty  t»r  losa  or  iMjnr] 

a.  UaUtatlon  at  lUbUlty. 

g  449.    Oenerallr. 

OondiMona  printed  on  TKiggage 
as    part   of   contract 
0:1111. 
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IV.   CARRIBRS  OF  FRBIOHT, 

Effect  upon  contracts  of  affreightment, 

of  war  between  countries  of  parUes, 
Bce  Contracts,  g  510. 


e  464.  OeneraUr. 

Btght  of  parties  to  contract  to  carry, 
the  perltirmattce  of  which  i«  Inter- 
fend  iilth  or  prevented  by  war 
condmotia  or  act  of  government  tn 
prouecatlon  of  \car.     il:Sf07. 

f .  Ronte. 

-  8  501.  DeTUtlon. 

As  to  the  effect  of  deviation  upon  rights 
and  tiabilitiea  of  the  carrier,  see 
post,  §§  519,  691. 

What  constitutes.     2:S88;  3:3Se. 

As  breach  of  contract  of  affreightment. 
2;576. 

Justifiability  of,  for  safety  of  ship  and 
cargo,  where  vessel  was  sent  to  sea 
in  unseaworthy  condition.    2:675. 

Ii.  lioa*  of,  «T  Injnry  to,  ptoperty. 

g  506.  Xl&blUt7  of  pTivate  carrier. 

Liability  of  private  carrier  for  damage 
to  goods  in  transit,  in  absence  of 
negligence.    8:783. 

fi  SI9.  Bffoet  of  deviation. 

Effect  of  deviation  upon  rirflitfi  and  Ifa- 
bttltiea  of  carriers.  S:SS7  (cusck 
pp.    S05,    etS)  {    3:385     (case    p. 

see). 


8   568.  Generallr. 

Deviation  as  affecting  right  to  freight. 
2:611. 

Effect  of  deviation  occasioned  by  unsea- 
worthiness due  to  overloading  with 
cargo  procured  from  other  sources, 
Upon  sliip  owner's  right  to  claim 
dead  freight.    3:266. 

Liability  of  indorsee  of  bill  of  lading  for 
dead  freight.    3:266. 

Dead  freight  as  including  damages  for 
f atlore  to  load  full  cargo.    3 :26" 


g  573.  Lien  Eonerally. 

shipowner  for  dead  freight,  as  af- 
fected by  .unseaworthiness.  3:266. 
Deviation  as  depriving  carrier  of  benefit 
of  provision  of  bill  of  lading  giviiiE 
lien  upon  cargo  for  dead  freight. 
2:575. 

n.  StipnlmtloBa  «•  to  liAblUtr. 

1.  In  ccnaral. 


Effect  of  deviation  on  atipulalion»  llm- 
Hine    liabUity.      2:ei2     fcase    p. 

ees). 

g  5911.  [New].  Effect  of  lUUOM- 
wortlUUaeM  on  carrier's  rlsht  to 
benefit  of  limitation. 

Breach  of  warranty  of  seaworthiness  as 
putting    end    to    special    contract 


g   597.  Aftor  nnloadlng. 

Provision  in  hill  of  lading  that  vessel's 
liability  shall  cease  when  goods  are 
free  of  ship's  tackle,  as  excusing 
failure  to  deliver  to  consignee. 
4:222. 


Z,  As  to  negUgenoe. 
g  698.  Oenerally. 

Provision  relieving  carrier  of  goods 
from  Uiibilily  a«  ejctendinf/  to  Ions 
caused  by  nroJtaence.  e:lS-l  (case 
p.  119). 

Exemption  of  carrier  from  liability  "for 
any  loss  of  or  damage  to  goods  which 
can  be  covered  by  insurance,"  does 
not  include  loss  due  to  negligence. 
6:113. 

Deviation  as  depriving  carrier  of  benefit 
of  stipulation  against  liability  for 
negligence  of  stevedores.    2:666, 

3.  Ai  to  amonnt. 


S  600.  Generally. 

Effect  of  deviation  on  right  to  benefit  of 
limitation,  see  ante,  S  691- 


Italic  type  Indteatea  points  witb  nnnotatlan. 
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Effect  of  deviation  on  right  to  benefit  of 
Btipulation,  see  ante,  %  691, 

5.  Excepted  perils. 

B  eiX.  aeaeraUy. 

Frovtaton  exetnpUng  carrier  from  U- 
ablUttf  for  rteft  capable  of  being 
covered  by  tn»urance  aa  extending 
to  lose  oauaed  by  negllgenoc. 
e.iaa. 

%  eia.  Damase  by  wet. 


S   614,  DsHkce  by  eold. 


B  e\41   [New].  Duaase  by  beat. 


I  615.  Daaiac*  by  flre. 


S  6161.  Hlaoellameona. 

FrovUHon  relleiilng  carrier  from  liahtU' 
ly  from  loaa  or  damages  due  ti^ 
^accldenlH  or  damage*  of  the  nea, 
trannportatUm,  etc.,  am  extending 
to  lotm  caused  by  ''te  negligence, 
e-.iso. 

^  b%-ettfcuge     as     extending     to     lose 

caui^d  by  negligence.     0:128. 
•- detail,  aa  extending  to  loaa  cawaed 

by  negligence.     6:131. 
^  leakage  as  extending  to  loaa  ca  uaed 

by  negligence.     0:128, 
'-loatttng  or  nnloadfntr  as  extruding 

to     loaa    caused     by    negligence. 

a:131. 
^  neglect  or  default  iof  pilot,  tnaater 

or    marines    in    management    of 

aliip,  aa  extending  to  loss  caused 

by  negligence.     8;13i. 
^rust  as  extending  to  loss  caused  by 

negllaence.     e:t28,  IHO. 
^atoirage  a»  extending  to  loss  caused 

by  neatlgetux.    0:13S, 


—  aweating  na  extetuMng  to  lots 
cauKt^  bv  nigllgence.     6:130. 

-•vermin  an  exteniling  to  loaa  caused 
by  negligence,     6:130. 

V.   CAKRYINO    LIVE    STOCK. 


Frovlnlon  exempting  carrier  from  (la- 
billtji  far  (uMs  cauKcd  by  act  of'Uve 
stock  ai  exlvndi-no  to  loss  caused 
by  negligence.     6:131. 


CARTHEN. 

carriers,  see  Carki^,  g  14. 


I.   IN 
g   1.  QeHevally, 

Right  of  contJieted  person  to  inalnlain 
an  action  against  witness  for  negli- 
gently giving  false  evidence. 
a:SSl    (case  p.  247), 

ZAabillty  of  one  teho  procurea  defamar 
tary  teatintony  to  be  given.  4:986 
reuse  p.  97S). 

XMibillty  for  nervous  sftodc  otxasioned 
by  false  statements  or  threats. 
0:iS03   (casep.  a79). 

Exercise  of  lawful  right  as  sivinK  parties 
injured  thereby   a  right  of  action. 


g  2,  Halloa,  motlTe,  or  Intent. 

Absence  of  good  faith  aa  constituting 
malice  in  law.    6 :497. 

8    IE.  PreTentlns  employment. 

Interference  by  third  persons  with  the 
relation  of  master  and  servant,  ex- 
isting or  prospective,  as  an  action- 
able wrong,  see  Master  and  Serv- 
ant, V. 

g   13.  Injary  to  bnslneas. 

By  boycott,  see  BoycoTTa, 

Right  to  punitive  damages  for  unlawful 
interference  with  another's  business 
or  profession,  see  Dauages,  S  60. 
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Liability  of  corporfttion  for  mHlicions  in- 
terference with  another  in  the  exer- 
cise of  his  callinfT'    9:982. 

Intention  to  advance  one's  own  interests 
as  affecting  liability  for  interfer- 
ence with  another's  trade  or  calling. 
9:982. 

Manufacturer's  right  of  action  against 
dealer  on  suspended  list  who  obtains 
supply  of  manufacturer's  goods 
through  others.    6:42. 

%   14.  Imjarj  to  propertr. 

Right  of  action  for  atalement»  affect- 
ing value  of  pernonal  property, 
other  than  goods  sold  or  tnanufac- 
tured,  or  of  real  propertv,  other 
than  those  relating  to  title.  0:609 
(cate  p.  497) . 

Publication  of  report  that  house  is 
ha.unted  as  giving  right  of  action 
for  damages.    6:497. 


9   19.  Oenerallr. 

Good  faUh  a»  affecting  liabaitw  for  in- 
terference iclih  contract  relations. 
I.-IS  (case  p.  1). 

LiahUtt^  for  procuring  violation  of 
contract  for  which  imtnetUate  par- 
ty thereto  ia  not  liable.  6:90  (rate 
p.  iSi. 

Procuring  breach  of  contract  as  action- 
able wrong.    1:1. 

Right  of  action  for  procuring  violation 
of  contract  to  refrain  from  doing 
particular  act     6:42. 

Right  of  action  for  procuring  breach  of 
contract  by  fraud  and  misrepresen- 
tation.   6:42. 


CASE  STATED. 


CA8HIEB*S  CHECK. 
Payment  by,  «e  Payment,  8  IB. 


CATHEDRAL. 

Validity  of  bequest  towards  building  of 
cathedral  not  in  immediate  eontem* 
plation.    10:S59. 

Validity  of  bequest  for  cathedral  win- 
dow.   10:569. 


CU.USE. 

Sufficiency  of  evidence  as  to,  a«e  Eti- 

DENCB,  S  1429. 
Of  loss,  death  of  injury,  see  Insurance, 

XXII. 
Proximate  cause,  see  Proximate  Cause. 


OAtrSE  AND  EFFECT.       , 

Interruption  of  relation  of,  by  criminal 
act  of  third  party.  9:720  (opin- 
ion of  Lord  Fmlay). 


Validity  of  bequest  for  purpose  of  keep- 
ing in  order,  see  CBARITIB8,  S  16- 


CERTIFICATE. 

Liability  of  architect  for  negligence  in 
certifying  completion  of  work,  see 
Architect,  S  2. 

Of  death  as  evidence  of  cause  of  death, 
see  Evidence,  S  620. 


CERTIFIED   OHXCK. 

Rights  of  bank  cashing  certified  check 
fraudulently  altered,  see  Banks, 
I  186. 


CHAIXENGE. 
Of  Juror,  see  Jury,  III,  d. 


Italic  type  ladloatea  point*  ^th  annotation. 
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CHAMPEBTT  AND  MAIMTEK ANOB. '  Beqiieat  for  charitable  purpose  on  con- 
dition that  an  undertkking  be  given 


S   1>  OeneraUj. 

Validity  of  aaittgnmeiit  of  debt  ae  af- 
fected by  Hotare  of  eonMderatlon, 
or  by  aaalfinee'a  ulferior  purpose. 
S-.ett   (eone  p.  SOI). 

In  assignment  of  debts  in  consideration 
of  asaigTiee's  covenant  to  pay  over 
to  assignors  so  much  of  their  re- 
spective debts  as  he  shall  be  able  to 
recover,  after  paying  costs.     5:601. 

■■ent     to     defead 


Agreement  to  indemnify  customer 
against  any  claim  for  breach  of  con- 
tract with  trade  rival.    1:159. 


CHARITABZiE  PERSOITS. 

See  Words  and  Phrases,  §  11. 


X,  Ib  s«aerslt  oreatloM,  Matnra,  and 
vaUdltr: 

a.  In  K«i>erAl,  gg   S,  fi. 

b.  IPbat  are  ohaHttea,  §§  7,  IK. 

191,  iZi,  26. 
••  Certainty     and     de&nlteneaai 
dlieretlon  of  tmsteei,  gg  41, 
47. 


Gifts  to,  as  creating  a  perpetuity,  see 
Perpetuities,  HI. 

Fact  that  property  is  to  be  acquired  for 
charitable  purposes  as  taking  option 
to  purchase  out  of,  rule  against  per- 
petuities, see  Perpetuities.  9  13. 


a.  In   Keit«raL 

t  5.  Etfeet  of  oondittoni  on  ralldity. 

Validity  of  bequeets  eottdittoned  an 
oara  or  maf*itenance  of  tomb  or 
private  burial  ground,     t  .-947. 


g  6.  PaitUl  Inralidity. 


Effect  of  invaUd  provision  for  a 

lotion,     OH     gift     otiierwise     valid. 
2 :8a9. 

b.  What  are  obaritiea. 

§  7.  OeaerallT. 

Validity  of  trust  for  club  instituted  by 
graduates  of  certain  school,  to  be 
used  in  interest  of  club  or  school. 

7:172. 

B  of  bnrlal  lot. 


Ytdidity  of  testamentary  provtsiona  for 
ererllan  of  monument,  or  for  thm 
care  and  maintenance  of  tomba, 
burial  groundK,  ete.  1:031  (cavea 
Pt>.    933,   940). 

g   I8i   [ITdtt].  BoUdaya    for   working 

Validity  of  charitable  trust  to  provide 
holidays  for  working  people.    7:172. 


Truat  for  the  benefit  of  employeea  aa  a 
charitable  trust.  7:130  (cafie  p. 
173). 


Gift  for  benefit  of  anlmala  aa  one  for 
a  charitable  purpose.  S:S37  fcoM 
p.  sse). 


2.  Cortainty  aa  to  pnrpoiea  of  sift. 

g  41.  Oenerally. 

Validity  of  bequest- for  "public  pur- 
poaea"  to  be  selected  by  third  par- 
ty.     9:001     (case  p.    9*8). 

Interoofiition  of  word  "persons"  as  af- 
fecting certainty  of  bequest  in  trust 
to  distribute  among  "charitable  in- 
stitutions, persons,  or  objects,"  aa 
the  trastees  may  think  desirable. 
9:77. 
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3.  Certatntr  >■  to  1>e«efl«l»ri«*, 

ft  4T.  Dlaoretlon  of  tnutvea. 

Bequest  in  trust  "for  such  public,  benev- 
olent or  charitable  purposes"  as  the 
trustees  shall  think  proper,  as  one 
for  charitable  purpoaea.    9:948. 

III.  LIABILITY  OF  charitable;  ix- 

9TITITIOV, 

I   65.  Generklly, 

Udbaitfi  of  pubUr,  or  oiUcera  hartng 
charge  of  public  charitable  inatttu- 
Hon,  for  negligence  to^eard  inmate. 
€:Bif2  (case  p.  S3e) . 

ZdahtUtj/  of  charltahle  insHtutlon  for 
negligence.     9:41    (case  p.  13). 

I  7t.  ItAfoTB  aeliovlc. 


H   T3.  Hoapltal*  saBersUy. 

Keasonableness  of  amount  of  datnag:es, 

see  DahaqeS,  I  438. 
Relation  of  master  and  servant  between 

hospital  and  physicians,  see  MASTER 

AND  Servant,  §  6. 

I^labillfif  for  negligence.  9:41  (caaea 
pp.   3,   13). 

lAablUty  of  public,  or  officers  having 
charge  of  hoepital  inaintolned  b|/ 
state  or  municipaiitv,  for  negli- 
gence toicard  MmoM.     B'.BHS. 

Legal  duty  undertaken  by  hospital  to- 
ward patient  aa  an  inference  of  law 
from  the  facts.    9:1. 

Liability  for  injury  sustained  by  patient 
while  undergoing  medical  examina- 
-   tion,    9:1. 

Liability  for  act  of  nurse  under  orders 
from  operating  physician,    9-13. 

Liability  for  burning  of  patient  bv  brick 
used  in  warming  bed.     9:13. 

Charitable  character  of  hospital  as  ex- 
oneratini;  it  from  liability  for  negli- 
gence of  servants.    9 :13. 

%  78.  State  baapltal  or  aaylnin  for  ilt- 


CHARITARI. 


OHABTER  PARTY. 


See  Sbippinq,  III. 


OHATTEI.  KORTGAGE, 

IT.  Co«*trtietlo>.  operation,  aad  •<• 
feet;   risbta  of  partleii 
*.  In  ganeral,  g  37, 
e.  Fosieealoo]  power  of  aalo,  %% 


IT.   CONSTRUCTION.  OPBRATIOIV, 

AND     BFPBCTi     RIGHTS     OP    PAB- 
TIB8. 


%  ST.  Mortgace  of  Teanl. 

Right  of  mortgagee  of  Ahlp  to  taks  tM«- 
aea»ion.     *:B20    (ca'te  p.  SOO) . 

Bight  of  mortgagee  of  ahip  am  (o 
freight.    i:S38  <<-afe  p.  S32). 

o.  PoMeirion;  power  of  aate. 

g  48.  Xa  general. 

Hoy  a  potrer  of  malf  he  implied  t4)h«re 
a  mortgage  glrcH  no  rrpresn  power. 
3:021   fcane  p.  OOSi. 

What  ronntlltilca  talcing  poaitettaitfn  of 
filtip  by  mortgager.     4:S41. 


\  of  Conveyancing  Act,  1881, 
as  affecting  power  of  sale  implied  in 
case  of  mortgage  of  shares  of  stock 
not  made  by  deed.     3:902. 

g  51.  Effect  of  mortgagee'a  taking 
poaieBslon. 

Unexercised  power  of  sale  under,  as  de- 
fense to  action  for  conversion,  see 
Trover,  g  80. 

d.  Prlorltlee. 

g  6G.  Between  mortgagea. 

Bight  of  mortgagee  of  ahip  to  freigM  sa 
against  prior  or  siibnequent  mort- 
gagee».     iiOtS. 


Italia  tyve  IncUeates  point*  wltb  annotation. 
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CHATTEL  MORTGAOE— C.  I.  F.  CONTRACT. 


Bt0ht»  of  seller  of  fixlwrea,  retalnltiff 
MUb  thereto  or  a  Ken  thcito,,,  an 
agaln»l  purchasers  or  encumbran- 
eera  of  the  iviilty.  1 :064  (t^nee 
pp.  053,  092);  7:207  (cage  p. 
190). 

Tfll.    BNFORCEHENT. 


I  68.  Ezerotse  of  power  «f  iftle. 

Sufficiency  of  notice  requiring  payment 
to  put  mortgagor  in  default  and  en- 
title mortgagee  to  exercise  power  of 
Mle.    3;  902. 


I.  In  c«aeral;   nKtnra  and   eSeot  of, 

as  4.  6. 

TT.  Forged   pkper;  luii«  to  Impomtor, 
§§   33,  3S. 

Duties  and  liabilities  of  bank,  with  re- 
spect to  payment  of,  see  Banks,  VI. 
a,  ». 

Sofficiency  of  telegram  as  countermand, 
see  Banks,  g  113. 

Liability  of  bank  paying  raised  check, 
gee  Banks,  ES  136,  138. 

Law  governing  validity  of  consideration, 
see  Conflict  or  Laws,  §  22. 

Law  governing  validity  and  effect  of  in- 
dorsement of,  see  Conflict  of  Laws, 
S  26. 
fDate  when  payment  by,  deemed  made, 
see  Limitation  of  Actions,  g  242. 

As  to  who  must  bear  loss  where  agent 
authorized  to  receive  money  only, 
takes  check  and  misappropriates 
proceeds,  see  Payment,  §  22. 


I   S.  VkUdltT  senerallr. 

Effect  of  statute  precluding  recovery  on 
check  given  in  return  for  money 
loaned  for  purpose  of  gaming. 
4:362. 


IMPOSTO 


ISaUB      TO 


i  33.  Generally. 

Check  obtained  by  impostor  ii  name  of 
existing  pei'son,  not  payable  to  fic- 
titious person  within  statute  mak- 
ing bill  payable  to  fictitious  person 
payable  to  bearer.     3i748. 

S  3S.  Payment  on  forced  indorae- 
ment. 

As  valuable  consideration  for  promissory 
note,  where  paid  on  forged  indorse- 
ment of  payee's  name.    6:651. 


OHILDBEN. 


In  general,  see  Infants. 

Employment  of,  see  Master  and  Serv- 
ant, S  81. 

Right  of  teacher  to  inflict  corporal  pun- 
ishment on  child,  see  Schools,  §  46. 

In  ventre  sa  mere,  see  Unborn  Chil- 
dren. 

Meaning  of  term  as  used  in  will,  see 
Wills,  9  212. 

Right  of  descendants  of  person  deceased 
when  wilt  was  made  to  take  under 
provision  for  children  of  deceased 
beneficiaries,  see  Wills,  g  219. 


As  an  accident,  within  Workmen's  Com- 

Smsation     Acts,     see     Wokkmen'8 
omfensation,  9  611. 


CHRISTIAN  SCIENCE. 


C.  I.  F.  COHTBACT. 


Generally,  see  Salb,  B!  4,  97,  102,  112. 
See  also  Words  and  Phrases,  12. 


i.    /.    oontraoU. 
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OIMEHATOOBAPH. 


See  Moving  Pictures. 


Bribery  of  competitor's  clerk  by  member 
of  firm  to  aisclose  trade  information 
as  tort  for  which  firm  is  responsible* 
see  Partnbsship,  %  47. 


OIRCin.ARfl. 

PKbUratiau  by  inenn*  of,  of  ftolter  de- 
rogatory to  party  to  Uttgatlon  as 
contempt  of  court.     Z:*OS. 


cuoa. 

Upon  equity  of  redemption,  see  MOET- 


OIBCin^TING  CAFIXAXk 

See  Words  and  Fbiu8B3,  g  13. 


OITIZENSBIP. 


OLOTHIltG. 

Validity  of  agreement  between  husband 
and  wife  that  wife's  clotbing  Bhall 
be  husband's  property,  see  Fraud- 
ulent Conveyances,  §  25. 

Duty  of  husband  to  furnish  wife  with, 
see  Husband  and  Wife,  %  3i. 


8  4.  ESzvatriatloN. 

StatuH  of  pemoH  who  haa  devested  Kim- 
nelf  of  national  ^aracler  urithoul 
acquiring  a  new  one.  7:887  (oan 
p.  880). 


fl  S.  RlchU  and  obllcatloi 


Bequext  to,  see  Wills,  XIII.  d. 


CIu&SS   GIFT. 

See  Words  and  Phrases,  §  1 


Right  of  trustees  or  executive  committee 
of  club  to  indemnify  for  obligations 
incurred  by  them.  5:763  (case  p. 
752). 

Liability  of  members  limited  to  amount 
of  subscription.    6:762. 


00-CON8FIBATOR8. 

See  Accomplices. 


Liability  of  solicitors  for  fraud  perpe- 
trated on  client  by  clerk,  see  At- 
torneys, S  43. 

Failure  of  employer  to  inquire  into  char- 
acter of  clerk  by  whom  check  was 
fraudulently  altered,  as  exonerating 
bank  paying  it,  see  BANKS,  %  138. 

Communication  of  defamatory  matter  to 
clerk  as  a  publication,  see  LlBEL  AND 

,        Slander,  ^^  132,  138. 

Right,  as  against  bank,  of  clerk  finding 
on  customer's  desk  wallet  never  re- 
claimed by  owner,  see  Lost  Prop- 
erty. 


Delivery  of  liquor  sent  C.  0  D.  bb  un- 
lawful sale,  see  Intoxicatinq  LIQ- 
UORS, S  57, 


Italic  type  Indicatea  potnta  wltk  anaotatlaB. 


^.wO«^lc 


(X)ERCXON— COMMON  CARRIERS. 


Coercive  force  of  persuseion  employed 
by  persons  acting  in  concert. 
10:929. 


oozxasEE. 


Violation  of  covenant  in  lease  not  to  as- 
sign without  consent,  by  assig:nment 
to  colessee,  see  Landlord  and  Ten- 
ant, §  37. 


OOIXATERAL  ADVANTAGE. 


OOIXATEBAI.  ATTACK. 

On  judgment,  see  Judguekt,  VIII.  e. 


OOZXATEBAI.  BECURITT. 

See  Pledge  and  Collateral  Security. 


COU.ISION. 


8    1.  a«aeraU7- 

Right  of  tug  owners  to  recover  for  tow- 
age remuneration  lost  through  neg- 
ligent sinking  of  tow.    3:138. 

Liability  of  party  at  fault  for  expense  of 
removing  wreck  from  harbor.  8:162. 


COIXUSION. 


Power  of  court  to  decline  to  entertain 
fictitious  or  collusive  suit,  see 
Courts,  S  348. 


COMBINATIONS. 


In  general,  see  Conflict  or  Laws. 


COMMERCIAL  AGENCIES. 

Information  given  subscriber  by,  as 
privileged,  see  Libel  and  Slander, 
1  119. 


COHMERCIAI.  FBTTSTRATION. 

Of  object  of  contract  by  war  conditions 
or  acts  of  government  in  prosecu- 
tion of  war,  see  Contracts,  SS  452i, 
5101. 

Application  of  doctrine  of,  to  time  char- 
ter parties,  see  SHIPPING,  g  7. 


COMMERCIAZ.  PAPER, 

See  Bills  and  Notes;  Checks. 


COMHERCIAI. 

See  Traveling  Salesmen, 


COMMIBSIONS. 


Right  of  broker  to. 

As  element  of  damages  for  wrongful  ter- 
mination of  contract  of  employment, 
see  Damages,  S  139. 

Agreements  for  commiesions  in  favor  of 
mortgagee  as  clog  on  equity  of  re- 
demption, see  Mortgages,  §  107. 

Liability  of  aubagent  to  account  for 
secret  commission,  see  Principal 
and  Agent,  %  89. 

Right  of  traveling  salesman  to  commis- 
sions, see  Principal  and  Aobnt, 
S  102. 


COMMON  CARRIERS. 


See  Carriers. 
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COMHOIT  ULW. 

Failure  to  provide  medical  attendance 
and  remedies  for  child  aa  common 
law  oflfenBe,  see  Infants,  §  12. 

Commo;i  Jaw  right  of  property  in  unpub- 
lished picture,  see  Literary  and 
Artistic  Property,  §  1. 

g   I.  Generallr. 

Effect  of  Canadian  Criminal  Code  upon 
criminal  common  law.     2:222. 


COHHUHITT  FROPEBTT. 


ooMPAinr  z^w. 

See  Corporations. 


COHPEITBATIOM. 


Of  brokers,  see  Brokers,  III.  b. 
For  taking  of  land  by  exercise  of 

of   eminent    domain,    see    Ei 

Domain,  IV. 
Of   a^nt,   see    Principal   and 

S  102. 
Of    persons    disappointed    by    i 

against  will,  see  Wills,  g  35 


COMPENSATION  IJLWS. 

i  Workmen's  Compensation. 


Agreements  not  to,  Kcnerally,  see  Re- 
'  straints  of  Trade  and  Monopolies. 
—  what  constitutes  breach  of,  see  Con- 

TRACT8,  %  475. 


COMPLETION. 


OOMPOSmOK. 


COMPOSITION  WITH  CREDITORS. 
g   1.  Vsltditj. 


COMPROMISE  AND  8ETTIXMENT. 

Offer  to  settle  out  of  court  as  admission 
of  liability,  see  Evidence,  S  949. 

Right  of  reinsurer  to  benefit  of  compro- 
mise between  original  insurer  and 
the  insured,  see  Insurance,  %  8051. 

Liability  of  reinsurer  for  proportionate 
part  of  expense  of  compromise  be- 
tween  original  insurer  and  insured, 
see  Insurance,  3  8051. 


COMPVLSORY    PURCHASE. 

See  Eaunint  Domain. 


COHPTTLSORT  TRANSFER. 


COHPVTATION. 

Of  tim«,  see  Time. 


CONCEAZ.EI>  DANGER. 

Liability  of  master  for  failure  of  servant 
to  give  warning 'of,  see  Master  and 
Servant,  S  457. 

Duty  of  workmen  creating,  to  warn  per- 
sons coming  upon  premises,  see 
Negligence,  S  89. 


Italic  type  ladloatei  polnta  vrltli  annotetloSi 


iCoogle 


CONCURRENT  NEGLIGENCE— CONFLICT  OP  LAWS. 


OONC1JRRENT  NEGLIGENCE. 


GONDEHNATION. 

Of  property,  under  power  of  eminent  do- 
main, see  Eminent  Domain. 

Of  captured  property,  see  Pbize  AND 
Capture. 


OOHDITION. 


see  Appeal  and  Error,  S  934. 

On  ticket  or  bagg&se  check  as  part  of 
contract  of  carriag:e,  see  CARRIERS, 
S  82. 

Duty  of  executor  to  give  notice  of  con- 
dition of  legacy,  see  Executors  and 
Administrators,  g  21. 

As  to  price  at  which  goods  shall  be  re- 
sold, as  binding  on  remote  pur- 
chaser, see  Contracts,  g  &. 


GONDITIOHAZ.  SALE. 

See  Sale,  III. 


OONSITIOMS  PRECEDENT. 

Relating  to  land,  see  Covenants  and 
Conditions. 

Nondeviation  as  condition  precedent  to 
carrier's  right  to  avail  himaelf  of 
contractual  limitation  on  liability, 
see  Carriers,  S  591. 

Conditions  in  wills  as  precedent  or  sub- 
sequent, see  Wills,  §  2G7. 


GOVDONATION. 


CONDUCTOR. 

Liability  of  street  railway  company  for 
injury  sustained  in  consequence  of 
act  of  motorman  in  permitting  con- 
ductor   to    run    car,    i 


Liability  of  omnibus  owner  for  personal 
injuries  occasioned  by  negligent 
driving  of  conductor,  see  Master 
AND  Servant,  s  45t. 


CONFESSIOIT. 


Admissibility  of,  see  Evidence,  IX. 


CONTIDEITTIAL   INSTRUCTIONS. 


CONFLICT  OF  LAWS. 

II.  Ai  to  riEbtai 

m.  In  Bcnerkl,   g   K. 

b.  Aa  to  GOBtraota;  iaanrBnee,  |S 

IS.   20,  ZS,   S5,  31,  33. 
o.  BtKtaa;     marrUigei     domeatle 

relatlciiia,  S  6qt 
b.  TrAnafera    of    property    (Sb- 

erallT,  8  121. 
J.  WtUa,  §g   139,  142. 

Jurisdiction  of  court  of  domicll  to  undo 
marriagfr  solemnised  in  another 
country!  see  Divorce,  §  9, 

Right  of  country  of  domicil  to  personalty 
left  in  another  jurisdiction  by  per- 
son dying  intestate  and  without 
heira,  see  Escheat,  S  2. 

Presumption  that  law  of  foreign  state  is 
same  as  that  of  forum,  see  Evi- 
dence, S  97. 

Decision  rendered  in  litigation  between 
same  parties  by  court  not  of  last  re- 
sort in  foreign  country  as  evidence 
of  law  of  that  country,  see  Evi- 
dence, S  1414, 

II.    AS    TO    RIGHTS. 

*,  In  generml. 

9  S.  Pnblio  polloy. 

As  affecting  foreign  contracts,  see  post, 
§  18. 
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Refusal  of  British  court  to  recognise 
German  ordinance  suspendinK  inter- 
est on  claims  in  fsvor  of  British  sub- 
jects.   8:673. 

b,  Ai  t«  oanti«eta|  InaiiTKiioa. 


g   18.  Fnblle  poUcy. 

Etiforcement  of  contract  entered  into 
■under  circumittanceti  not  conatitut- 
tttg  duress  b»  Ub  proper  taw,  but  «o 
regarded  by  the  late  of  the  forum. 
4:^23   (case  p.  41t). 

Right  to  recover  money  loaned  to  be 
employed  in  a  gambling  tranaacHon 
■which,  though  valid  by  ila  proper 
laui,  ■u>ould  have  been  unlawful  in 
the  state  of  the  forum.  4:400 
(case  p.  3Si). 

Public  policy  as  precluding  enforcement 

of     contract     valid     where     made. 

4:414. 
Interests  of  state  as  basis  for  refusal  to 

enforce  contract  valid  by  its  proper 

law.    8:734. 

8.  NaBotlsble    instraatenta  |   Interast. 

8  20.  BUIa,  >at«B,  uid  oheoka. 

Oon/tlct  of  laws  a*  to  the  validity  of 
transfer  of  oommeroial  paper. 
2:30*   C«we  p.  »»*>. 

S  22.  -TaUdltr. 

JtlghX  to  recover  on  obligation  given  for 
a  eonalderatUm  unlow/itl  under  law 
of  the  place  where  obUgatUm  to 
payable,  but  0ood  under  tAe  lain  of 
place  w^tereexec%Ued.  *:374  (eaae 
p.  892) . 


g  33.  aenerallr. 

Law  governing  questions  arisii^  under 
English  policy  of  marine  insurance. 
6:66. 


Commentary  on  eaaeii  involving  ques- 
tion of  vaUaitfi  of  a  foreign  divorce 
for  a  cauHe  not  recognized  in  Juris- 
diction in  which  marriage  wan  con- 
tracted,    B:7i7    (ra»e  p.   717). 

Validity  of  divorce  granted  by  court  of 

domicil  for  cause  not  recognized  by 

law  or  forum.    6:717. 
Sembie,  that  domicil  of  parties  to  divorce 

is  -governed  by  law  of  state  where 

granted.     6:717. 

h.  Trauafara  of  property  geaerallr. 


%   139.  WiUs. 

Law  governing  validity  of  teatamentary 
dlBpoKiUon  of  leasehotd  propertir. 
7:400   (camp.  iS*)  . 

g   142.  —  deterBlBktton   of   benaAeia:- 


By  what  taw  are  members  of  daM  to 
whom  testamentary  gift  la  made,  to 
be  aeoertalned.  2:357  (eaae  p. 
SS9). 

Law  determining  beneficiaries  of  bequest 
to  "next  of  kin"  of  a  foreigner. 
2:662. 


8  25.  —  Indovaeitaent. 

Law  governing  transfer  of  bills  of  ex- 
cbantce  or  checks  by  indorsement. 
2:294. 

Effect  of  English  statute  making  forced 
indorsement  ineffectual  to  pass  title 
to  negotiable  instrument,  on  trans- 
fer taking  place  in  foreign  country. 
2:294. 

3.  Insoranee   matters. 


COHSCIENTIOnS  OBJECTOR. 

Liability  to  undergo  military  training, 
under  statute  permitting  assign- 
ment to  noncombatant  duties,  see 
Army  and  Naty,  g  8. 


Itallo  type  Indloates  points  witli  amatttatloa. 


,vCoogIe 


CONSCIENTIOUS  SCRUPLES— CONSTITTTIONAL  LAW. 


OONSOIEITTIOU8  SORTJPI^S. 

AgKiRst  receiving  medical  treatment,  as 
excuse  for  failure  to  provide  it  for 
child,  see  Infants,  §  12. 


'CONSEKT. 


To  marriage,  validity  and  construction 
of  conditions  requiring,  see  Cove- 
nants AND  Conditions,  g  18; 
Wills,  9S  272,  276,  277. 

By  lessor  to  assignment  of  part  of  lease- 
hold premises  as  distributing  benefit 
of  covenant  to  renew,  see  LANDLORD 
AND  Tenant,  S  65. 

Violation  of  covenant  in  lease  not  to  as- 
sign without  lessor's  consent,  see 
Landlord  and  Tenant,  §  dl. 


COHSIDEBJLTIOir. 

SufRciency  of,  to  support  conveyance  aa 
against  trustee  in  bankruptcy,  see 
Bankruptcy,  B  46. 

For  note,  see  Bills  and  Notes,  IV, 

Constituting  one  a  bona'  fide  holder  of 
note,  see  Buls  and  Notes,  g  201. 

For  contract,  see  Contraci«,  I.  c. 

Future  support  of  grantor  as  considera- 
tion for  deed,  see  Fraudulent  Con- 
veyances, B  16. 

For  mortgage,  see  Mortgage,  S.  13. 


h.  Specific  pupaiBS  for  irUeli  toi^Md. 
2.  To  lajnre  tbe  biulBeai  of  sBOther. 

§11.  GmerallT. 

To   prevent   another's   employment,    see 
Master  and  Servant,   S§   490-192. 
To  injure  one  in  his  trade.    1:197. 


II.    CRIMINAL    LIABILITY. 

S    17.  ae>erall7> 

Of  corporation.    2:240. 

Strike  an  xediUou*  congptraey.     10:87B 

(case  p.  sae) . 

VaUdltu  of  conviction  of  criminal  con- 
itptrary  where  co-coimpirator«  are 
acqttitled  or  discharged.  4:020 
(ease  p.  Bit) . 

Publication  in  newspaper  of  matters 
detrimental  to  persons  on  trial  as 
cdnspiracy  to  pervert  justice.  2:469. 


GONSPtRAOT, 


I.  Clvtl  UslillltTi 

a.  Ib  g«BeraI,  §  1. 

b.  Speoiflc    pnrpoBBi    for    irUok 

fonnad,   §§    11.   IK. 
II.  Criminal   llaUUty,    §    17. 

Admissibility   in   evidence  of  documents 
found  in  hands  of  one  charged  with 
seditious  conspiracy,  see  Etidenck, 
8  710. 
In  restraint  of  trade,  see  Rbstraints 
Trade  and  Monopolies. 
i.  civil  liability. 
a.  Ib  generaL 

f   1.  OeneTBllr. 

Conspiracy  and  Protection  of  Property 
Act,  1876,  c.  86,  g  3,  as  precluding 
civil  action  for  damages  from  acts 
done  in  furtherance  of  trade  dispute. 
1:197. 


CONSTITDTIOMAI.  I^W. 

I.  Ib  sttBeral,  S  1- 
V.  DlatrlliBtlaB     of     coverB^ent 
powers    BBd    fnnetloBSt 
b.  DelegBtloii    of    powers,    ( 
71,  101. 
Z.  Eqval    proteetloB    of    lawi    la 
iHBnltles,  aBd  prlvileBeii  cla 
leglilaUOB,   f)  204. 
XI.  Dde  process  of  law  or  law  of  tl 
iHBd;    gnaranty    of    right    ' 
Ufa,  llbertT,  and  propertr,  { 
4S0,  468. 
xm.  FraedoBi    of    apeeoli,    press,    ai 

worsblp,  g  797. 
XIV.  Mataral    rlgbts;    Implied    gna: 
antlea,  8  801. 


I.    IN  CBNBRAL. 

n    1.  GaBerally. 

Internment  of  alien  enemy  as  exercise  of 
royal  prerogative.    8:768. 

Validity  of  regulation  under  Defense  of 
the  Realm  Act,  1914,  authorising  in- 
ternment of  naturalized  citisens. 
7:722. 
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b.  D«I«K*tloi>  of  power*. 
I .  In  general. 

S   71.  A*     to     mlsoellaneooa     ■peolfl.e 

matter*. 
Selective  Draft  Act  as  uneonatltuUOTial 
delegation     of     legislative     power. 
7:699,  600. 

S.  Of  Jndtelal  power, 
g    101.  Oenerallr. 


X.  BatTAI.  PROTECTION  OP  I,AW| 
IHHUNITIEiS,  AND  PRIVIL&GBSt 
CLASS   LEGISLATION. 

n.  In   Eoneral, 

§  294.  Klacellaneona. 


XI.  ntlE  PROCESS  OF  LATF  OR  LAW 
OF-  THB  LAND*  GUARANTY  OF 
RIOHT  TO  LIFE,  LIBERTY,  AND 
PROPERTY. 

*.  In  general. 

1  450.  Compnlaory  eerTloe. 

Validity  of  stattite  mailing  military 
service  compulaorg.  7:598  (eaSe 
p.   6Se>. 


fi  458.  Miaeellaneo 


%  707.  Kellgloii*  freedom. 

Com,p*'lBory  miUtary  training  an  vio- 
Xatlna  conatitvtional  guarantg  of. 
7:693   (caee  p.  S80) . 

IMPLIED 


S  801.  Generally. 


OOKSTRUCTION  CONTRACTS. 


COMSTRVCTIVE  POSSESSIOIT. 


Working  of  part  of  min 
BesBion  of  whole,  s 
SESSION,  §56. 


CONSTRUCTIVE  TOTAL  LOSS. 

See  Insurance,  9  704.' 

CONTEMPT. 

I.  In  general,   %    1. 
n.  Wliat   constltiiteai 

a.  In  general,  g  10, 

b.  Pnbllcatlon     aa     to     pending 

eaae,  g  20. 
I.    IN  GENERAL, 

8  1.  Generally. 

■rporatlon   for. 

11.   IVHAT  CONSTITDTBS. 
a.  In  gener*L 
8   10.  Oondnot  of  witneaa. 


b.  Pnbllcatlon  aa  to  pending  oaae. 

8  20.  Pnblleatlon*. 

f^blicaHon  of  matters  derogatory  to 
parties  to  litigation  a»  contempt 
of  court.    2:4S3  (oaae  p.  400). 

CONTINGENT  INTERESTS. 

Valuation  of  contingent  rerersioQary  in- 
tereat  forming  part  of  husband's  es- 
tate, in  determining  widow's  rights, 
see     Descent     and     Distribution, 


Itallo  type  indieatea  potnta  with  annotation. 


CONTRABAND  OF  WAR— CONTRACTB. 


CONTRABAND  OF  WAB. 

See  also  Words  and  Phrases,  §  16. 

Effect  of  carriage  of  oontrahana  upon 
marine  inaumnco.  6:SS  (caae  p. 
S3). 

Inapplicability  to  persona.    S:63. 
Scope  of  warranty  against,  in  policy  of 
marine  insurance.    5:63. 


OOATRACTOBS. 

Liability  of,  to  third  persons  for  defect 
in  work,  see  Master  and  Servant, 
§  480. 


coirrsACTs. 

I.  Natnra,  foru,  nud  xeqnliitesi 

a.  !■  Keneral,  g  1, 

b.  Impllod  of^eeDieBta,  g  B. 
o.  Conaldsratlon,  §|   33,  43. 

d.  Heetlue  of  minds,  gg  76,  77, 

93. 

e.  Formal  r«qnlalt«a;  Statata  of 

Franda,    gg    108,    114,    115, 

118.  1481.   175. 
n.  ConatTuotlan  I 

a.  In  Reneral,  gS  201,  Z02,  20S, 

213. 
o.  Fartlovlar  words,  phraaea  aad 

cases,  gfl  228,  258. 
d.  Time,  g  265. 
m.  Validity   and   effeoti 

a.  In  ssneral,  gg  269,  279. 

o.  Fablic    policT.    gg    307.    310, 

320,     326,     331,    343,     348, 

358. 
■V.  FerformnnoB;  breticli. 
a.  In  general,  g  442. 
b-  Ezonae    tor    tallnre    of    per- 
formance. §§  449,  451,  452, 

4521. 

c.  SnfficIencT     of     perfomiaBoe, 

fig   468,  471.  472.  475. 

d.  Certificate  of  performanoe  by 

third  party,  g  482. 

e.  Breach  and  its  effect,  gg  491, 

494. 
V,  Change  or  eitlnenlsb.inent! 

a.  In    general)    modifleation,     g 

504. 

b.  Terniluatloni      abaudoamenti 

repndlatton,    gg    6101,   Sll, 
520.  528. 
•>  Beaolaaiant      oancelatlon,      gg 
S24,  525,  531. 


VI.  AeUonat  llabilitiea. 

a.  In  general,  g  646. 

b.  Defenses,  g  550. 

Asaienability  of,  see  Assignmbnt. 
Conflict  of  laws  as  to,  see  Conflict  or 

Laws,  II.  b. 
Creating  exemption  from  taxation,  see 

Public  iMPRovEMENTa^  Taxes, 
Specific    performance    of,    see    Specific 

Pebforhance. 
Trading  with  alien  enemy,  see  War,  S  8- 

Fartlcnlar  oontrtiots. 

Of  accord  and  satisfaction,  see  Accord 

and  Satisfaction. 
Of  bailment,  aee  Bailment. 
Of  carriage,  see  Carriers. 
Aa  to  chattel  mortgages,  see  CHATTEL 

Hortoaoe. 
As  to  compromise  and  settlement,   see 

COHntOMISE  AND  SETTLEMENT. 

Covenants,  see  Covenants  and  Condi- 
tions. 

Of  guaranty,  see  Guaranty. 

Of  insurance,  see  Inburancb. 

For  payment  of  interest,  see  INTEREST. 

Of  employment,  see  Master  and  Serv- 
ant, 

As  to  mortgages,  see  Mortgage. 

Of  partnership,  see  Partnership. 

Of  sale,  see  Sales. 

C.  I,  f.  contracts  see  Sales. 

As  to  charter  parties,  see  Shipping,  III, 

For  purchase  of  land,  see  VbNDOB  and 

PUBCSASEK. 
I,  NATVRB,  FORM,  AND  RBQUISITRS. 


g  1.  Generally. 

EnforecabUltH  of  Auaband's  protnlae  to 
pay  ^iHfe'K  allowatuse.  ff:B34  (case 
p.  B30). 

b.  Implied  agreement*. 

g   5,  Oenerallj, 

Condition  tmpoitcA  by  manufacturer  an 
to  rflatl  price,  n«  Mndlna  ii/inn  re- 
tailer purcliaeing  from  mtddi^nau. 
3:399   (ease  p.  286). 

When  terms  are  to  be  implied  in  con- 
tracts. 9;260  (opinion  of  Scrutton, 
L,J.>. 
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Bj  carrier,  not  to  deviate  from  ordinary 
course  of  voyage.    2:666. 

To  indemnify  one  performing  duty  of 
ministerial  charactet  against  lia- 
bility to  third  persons,  on  part  of 
one  requesting  performance  of 
such  duty.    2:514. 

On  part  of  newspaper,  to  use  reason- 
■  able  caiy  in  recommending  stock- 
broker to  inquiring  reader.     1:21. 

Implied  contract  on  part  of  one  re- 
questing transfer  of  stock  on  books, 
to  indemnify  corporation  against 
liability  to  former  owner  whose 
signature  te  transfer  was  forged. 
2:614. 

o.  Coaalderatioa. 

S.  flnttclMior. 

9  33.  GeaerallT. 

Consideration  for  implied  undertaking 
by  newspaper  to  use  reasonable 
care  in  recommending  stockbroker 
to  inquiring  reader.     1:21. 

I  43.  Forbsarmnc*. 

Forbearance  to  Hue  or  dtaeXotte  defend- 
ant'a  default  ax  neir  ron^lderatton 
for  gatnbting  debt.  6:09S  (cage  p. 
9€Z). 

d.  Meetlas  of  Biadi. 

1.  In  ceaeraL 

e  76.  Geaerallr. 

Creation  of  contract  to  maintain  retail 
price  by  attaching  notice  to  (roods 
stating  that  acceptance  of  them 
will  be  deemed  a  contract  be- 
tween purchaser  and  manufacturer. 


I  77.  Hlstftko  or  fraad. 

What  mtarepre»eHlatlons  ns  to  the  • 
tents  of  an  tnatniment  irUI  ret 
it   votd    in    law.      4:693     (ease    p. 
093). 


I  «3.  OeneTally. 

Coiutntmleattott  naming  price  am  a  i 
totion  or  an  offer  to  sell,  3: 
(cage  p.  SSO) . 

Quotation  of  price  on  request  as  offer  to 


Parol  variation  of  terms  of  contract  re- 
quired by  Statute  of  Frauds  to  hm 
in  writing.     8:0*9   (case  p.   036). 

Resdeslon  of  loritten  contract  iriCMn 
the  Statute  of  Frauds  by  parol 
agreement,     S:443    (ease  p.  3SOJ  . 

e   114.  To  wkoia  Btatnte  U  avaUable. 

Right  of  defendant  in  action  for  con- 
version to  impeach  plaintiff'a  title 
as  being  based  upon  a  eontrnct 
void  under  lite  Statute  of  Frauds. 
9:733. 

2,  OolI«t«*al      ooatraotai      debts      of 


9   lis.  GeUBrallT, 

Language  used  by  oumer  or  other  per- 
son interested  in  oonstruotion  of 
buOdlng,  importing  a  promise  to 
pay  a  aiibcuntractor,  ntalerialtnan, 
or  emplajiee  of  coTttractor,  as  a 
promise  to  answer  for  tke  debt  or 
default  of  another.     S:06   (ease  p. 


80). 


Agreement  of  shareholder  to  become 
responsible  for  « mount  of  com- 
pany's debt,  as  a  "promise  to  an- 
Btrer  for  the  debt  of  another." 
3:011    (case  p.  BBS). 

5.  Csatraista   aa   t*  raaltj. 


Contract  for  supply  of  sand,  grav^, 
sl^ig,  etc.,  as  tHtfttn  Statute  of 
Frauds.     10:792  (case  p.  77S). 

7.  Effect  of  part  p«rC«nH«aoa. 

fl  17B.  Gcnorallj. 

Part  performance  as  taking  contract 
out  of  statute  where  specific  per- 
formance has  become  impossible. 
10:776  (opinion  of  Ritchie,  3,). 


Italia  tjpe  ladloatea  nolata  wltli  anaotatlom. 


n.   CONSTHVCTION. 

•■  Im  ceaerAL 

D  SOI.  Qeaenllj. 

PeraiBtent  maintenance  of  untenable 
construction  as  evidence  of  inten- 
tion not  to  be  bound  by  contract, 
see  Evidence,  §  1613. 

Intention  of  parties,  gathered  from  in- 
strument and  circnmstaneea,  deter- 
mines wbether  provisions  of  con- 
tract are  dependent.    8:66S. 

i  202.  Wbat  fonni  part  pff  eantrust. 

Agreement  that  rent  reserved  in  lease 
may  be  liquidated  by  giving  note, 
as  collateral  agreement.     8:73. 

4  20e.  Strlet  or  Ub«r^  ooMtniBUoM] 
irkloh  party  f  avaraA. 

Contract  between  city  and  manttfactur- 
ing  company  for  exemption  from 
taxation,  to  be  construed  favorably 
to  company.     8.171. 

8  213.  Implloatloaa;  making  ■«* 
coBtract. 

Implied  conditions  in  contract  must  be 
consEstent  with  expressed  provi- 
sions.     8:483. 

«.  P«rtlo«lar     w«rda,      phraaea,      and 


f  2Sa  Gen«r*U7. 

Bight  of  traveling  salesman  to  commis- 
sions,  see  Principal  and  Agent, 
9  102. 

Obligation  arising  from  offer  by  news- 
paper to  answer  inquiries  from 
readers  desiring  financial  advice. 
1;21. 

Right  of  auctioneers  to  include  in  "out 
of  pocket  expenses"  to  which  they 
are  entitled,  full  amount  of  print- 
ing bill  on  which  they  received  a 
trade  dis^unt.     6:193. 


.1  2G8.  OeaoraUy. 

Ueaning  of  "rock"  and  "biiulderit"  da 
uaed  in  conittrurtlon  or  ert-avatlon 
eonlraclK.     0.044   (cane  p.  940). 


t  ton.  Oeaerally. 

Failure  to  complete  work  within  stipu- 
lated time,  owing  to  delay  of  other 
contractors,  see  post,  g  461. 
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Applioability  of  prmiiitlon  of  contract 
auapentling  or  excuMng  perform- 
ance in  certain  contingeitciea,  to 
mauation  area  ted-  by  ovlbreak  of 
irur,  or  act  of  government  in  pros- 
ecntion    thereof.      S:B3S. 

Provision  of  construction  contract  for 
extension  of  time  in  case  the  con- 
tractor shall  have  been  unduly  de- 
layed or  impeded,  as  applicable  in 
case  of  suspension  of  work  for  in- 
definite period  by  order  of  govern- 
ment, not  within  contemplation  of 
parties.     8:483. 

III.  VALIDITY    AND   BPfBCT. 


8  269.  OmarallT. 

Agreements  collateral  to  mor^^ge,  as 
clogs  upon  equity  of  redemption, 
see  HOBTOAGB. 

9  STB.  OoBtraets      In      restraint      •< 

In  general,  see  Restraints  or  TsADB 
AND  Monopolies. 

e.  Pablie  policy. 

I.  Im  gesoral. 

H   307.  Oonerally. 

Validity  of  agreement  to  indemnify  cus- 
tomer against  any  claim  for  breach 
of  contract  with  trade  rival,  see 
Champerty  and  Maintenance. 

Validity  of  agreement  between  husband 
and  wife  that  latter's  wearing  ap- 
parel shall  be  husband's  property, 
as  against  execution  creditors,  see 
Fraudulent   Conveyances,  S   25. 

Validity  of,  where  operating  as  clog  on 
equity    of    redemption,    see    MoRT- 

<UGE. 

Validity  of,  for  purchase  of  land  in 
England,  between  British  subject 
and    attorney  of   alien   enemy,  see 

VCNDOB  AND   PURCHASER,   g    1. 

Talldlty  of  prox'ialon  in  eontract  for  its 
aui'penaion  in  case  of  war  Jtetuf^M 
cotintries  of  contracting  parties. 
8:7S1    (ease  p.   734). 

Validity  of  contract  made  in  anticipa- 
tion of  war  between  countries  of 
contracting  parties.    6:810. 

Validity  of  contract  with  resident 
enemy  subiect  subsequently  in- 
terned.   7:842. 
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Validity  of  agreement  by  agent  not  to 
disclose  confidential  communication 
to  him  by  hia  principal  showing  the 
latter  Jo  have  committed  an  action- 
able wrong,     9:368. 

f)  310.  Agent  aottnK  'or  bath  pkrtiea. 

Validity  of  contract  on  one's  own  ac- 
count and  as  agent  for  another. 
8:221  (opinion  of  Viscount  Hal- 
dane). 

8  320.  Affeotlnc  bid. 

Validity  and  effect  of  agrcemtttl)!  not  to 
Md  at  auctlona.  10:294:  (€Mt«  p. 
27S). 

g  326.  Ab  to  eoBtest  of  will, 

YaUSiiy  of  agreement  that  coat»  of  con- 
teatltig  a  will  mhall  be  paid,  out  of 
the  catole.    3:033   (came  p.  eS9). 

Court  rule  as  to  allowance  of  costs,  as 
affecting  agreement  that  costs  of 
contesting  will  be  paid  out  of  estate. 
2:629. 

8  331.  AVeotlng  mkrria^ce  or  dlvDre*. 

Right  to  recover  money  paid  under  mar- 
riage brokage  contract,  see  As- 
sumpsit, S  21. 

Validity  of  agreement  to  marry,  see 
Breach  op  Promise,  S  2. 

Validity  of  condition  as  to,  'see  Cove- 
nants AND  Conditions,  g  18. 

Contract  with  marriage  broker,  see 
post,  I  368. 


8  343.  OvttoMa. 

ralldltii  of  option  contract  not  aperifi- 
cnlly  enforceable  becauHc  U  contra- 
rpiM"«  the  rule  agalnmt  perpetuities. 
4 :29S    (caee  p.  280)  . 

8  34B.  Contraeta  KSeottag  Jtirisdlo 
tlon. 

Validity  of  contract  provision  for  arbi- 
tration not  to  invoke  aid  of  courts. 

8:734. 

2.  Contraota  of  emplojmeiit. 
8  358.  With  maTrlage  broker. 


IT,   PBRPORMANCBI I    BRBAOH. 
a.  In  (aneral. 
8    44S.  GonerMllT'. 

Performance  of  contract  to  light  streets 
as  condition  precedent  to  right  to 
recover  stipulated  compenaatioii. 
8:659. 

b.  £ze«a«  for  fallara  of  porfor^Luoe, 


8  440,  Genanllr, 

Right  of  parUea  to  oontractm  th«  pvr- 
formance  of  whfch  (a  tnterfereS 
vith  or  prevented  hy  toar  eondi- 
ttona  or  act  of  govemtnent  in  pros- 
ecution of  UNir.  S:S07  (eate  p. 
483). 

ApplicabiJity  of  provision  of  contract 
MiKpending  or  exoiiHng  perform- 
ance in  certain  contAngenctea,  to 
mitutttlon  created  by  outbreak  of 
irar,  or  act  of  government  in. 
protecution  thereof,     S:S33. 

ise  for 


2.  Impoaalbllltr  of  portomuKoa. 
8  4S1.  OejiarKllr. 

Liability  of  contractor  for  failure  t» 
complete  tcorh  urfthln  Mlpulated 
time  oiring  to  delay  on  the  part  of 
independent  contractore.  8:631 
(caae  p.   eiO). 

Righte  of  parlies  to  ronlmct  \rhere 
gubjeet-inatter  has  been  requi- 
sitioned.   8:500. 

%  452.  Inter fer en  oe  of  tbe  law. 

Effect   of   failure   to   perform   contrart 
to  light  streets,  occasioned  by  gov-    ' 
emmental    orders    of-    reslrlcliona. 
S:678    (cats  p.   6S9) . 


Effect  of  passage  of  statute 
state  rendering  perft 
8:414. 


4S21   [Haw].  Wu. 


Rights  of  parties  to  contract  tchers 
performance  involves  act  u-hirh 
aulhrrnk  of  tcnr,  or  acts  of  gov- 
ernment (n  pro/tecittion  of  ^rar, 
have  rendered  illegal.     8:S10. 


Italic  type  indloatea  points  wltb  annotation. 


2.  Snflolaiioj  of  parfonnjiBoa, 

%  468.  Genarallr. 

Of  implied  contract  by  newspaper  to 
us«  reasonable  care'  In  recommend- 
ing stoclcbroker  to  inquiring  reader. 
1:21. 

I   471.  Bnlldlnji;       aad      comatrvotioB 


Recovery    oil    building    contract    mtb- 
Mantlallff       performed,         10:718 

(cave  p.   700)  . 

8  472.  —  wbat    eonstltntea    "awlMtaa- 

tlal  performanoe." 
What      cotifttilMlem      gubatanUal      per- 

forntance     of     building     contract. 

10:734. 

8  47S.  Contraot  to  vafvatn  fmm  bnal- 


Dealiiiflii  wllhln  Bpectfied  area  from 
eftnhllHbment  outalile  as  breach 
of  covenant  not  to  engage  in  bu3{- 
nesH  or  to  pracUiie  profeaalonallf/ 
iHthhi  auch  area.  O-.&es  (case  p. 
6SS). 


n  482.  GeaentUr. 

Liability  of  architect  or  engrineer  for 
neg'ligence  in  issuing  certific&tes, 
see  Architects;  Engineers. 

e.  BrcBoh  >nd  its^eVeot. 

1.  In  general. 

8  491.  GenerallT. 

Injunction   ngainst   breach  of  contract, 

Bee  Injunction.  SS  21-25. 

8   494.  FrematnTe        or       anticlpatoTf 

Anticipatory  breach  as  giving  other 
party  option  to  treat  contract  as  re- 
scinded except  for  purposes  of  suit. 

7:588. 

V.   CHAKOC    on    BXTI-VGIISIfMRNT. 

B.  In   geaeral;    modlflcatian, 

8  S04.  HodlAcatlon  hj  parol. 

Parol  rarlafion  of  terniH  of  fontrarl 
reijuireil  fti/  Stotuttf  of  Fritudu  lo 
be  m  writing.  a:6-ta  (caite  p. 
636).     ■ 


8  SlOi  [New].  CommeFotal  tniatra- 
tlon;  war. 

Effect  of  enlistment  in  or  draft  into 
army  to  terminBte  contract  of  em- 
ployment, see  Maater  and  Servant, 
S  48. 

Change  in  condillona  d»e  to  tear  aa 
dtHtroying  baniu  of  contract,  (eaae 
p.  488). 

Effect  of  proviaiitn  in  contract  aus' 
pending  or  exctuHng  performance 
in  certain  eontingenclea,  to  ex- 
tAtt^e  doctrine  of  commerciul  frua- 
tration.     8:630   (caee  p.  483). 

Effect  of  war  upon  coiilractB  of  agen- 
cy and  powera  of  attorney  on  be- 
lialf  of  on  alien  enemy.  8 :7S0 
(cage  p.   631). 

BfTect  upon  contracts  of  affreightment, 
of  war  between  countries  of  par- 
ties.    7:934. 

Termination  of  construction  contract  by 
order  of  government  occaE  toning 
stoppage  of  work  of  indefinite  du- 
ration.    8:483. 

Termination  of  sales  agency  contract  by 
war  between  countries  of  respective 
parties.    7:600. 

g  fill;  By  new  oontract. 

Presumption  of  intention  to  rescind, 
rather  than  to  vary,  earlier  con- 
tract by  making  of  new  contract, 
see  Evidence,  §  208. 

New  contract  held  to  abrogate,  rather 
than  merely  to  vary,  original  con- 
tract of  sale.    9:399. 


8  sec.  RlKht  to 
for  ■  err) CM. 

Right  of  employer  to  rescind  contract  of 
employment  for  breach  on  part  of 
workman,  see  Master  and  Serv- 
ant, S  62. 


/«  reri-ant  bound  by  reslrtcHre  provl- 
Hliin  iigrilnM  condvcling  rlrnl  b%iai- 
ncnii  iihcre  he  ia  tcrongfuUu  dis- 
charged.    1:502    (cane  p.   -107). 

Right  of  party  to  claim  to  exercise 
rights  under  contract  while  repudi- 
ating hi  a  obligations  thereunder. 
9:399    (opinion  of  Lord  Finlay). 
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o.  B«aeluloai  OMBselatloB. 

1.  la  ceB«rKl. 

8  524.  GeBernUr. 

RedHfWlon  o/  tcrttten  contract  tptthtn 
the  Statute  of  Frauds  by  oral 
agreement.    9:**3  (case  p.  399). 

g  528.  Rlcht  t«  reaolaaloB  (eMMwUr. 


Right   to   rescind   for   mutual 

aa  a/fected  6y  clrcutnatance  that 
contract  ha»  become  executed. 
e:80S   (case  p.   792). 

3.  OrouBda  of. 

%   531.  Oeaarftlly. 

Anticipatory  breach  aa  givinff  other  par- 
ty option  to  treat  contract  aa  re- 
acinded  except  for  purposes  of  suit. 


VI.    ACTIONS  I    LIABILITIES. 

B.  Ib  seBenU. 

8  84S.  Oraarallr. 

P  recti  ring  breach  of,  as  actionable 
wrong,  tee  Case,  II. 

Damages  for  breach,  see  Damages, 
III.  b. 

Recovery  of  exemplary  damages,  see 
Damages,  §  47. 

Injunction  against  breach  of  contract, 
see  Injunction,  S§  21-26. 

Liability  of  labor  union  for  procnring 
breach  of,  between  employer  and 
employee,  see  Master  and  Sesvant, 
S  484. 

Who  may  maintain  action  on,  see  Par- 
ties, gg  9-14. 

Enforceability  in  English  courts  of  con- 
tract, valid  where  made,  by  woman 
to  repay  money  misappropriated  by 
husband  in  consideration  of  for- 
bearance to  prosecute.     4 :414. 

Performance  of  contract  to  light  streets 
as  condition  precedent  to  right  to 
stipulated      compensation. 


8  650.  GeBerallr. 

Infancy   of  co-eontractor  as  excuse  for 
nonperformance.    2:629. 


COMTKIBDTOttT    HEGUOEHCB. 

See  NEGuasNCE,  II. 


Of  corporation,  l^ality  of  issue  or  m 
of  stock  for  purpose  of  gaining,  i 
Corporations,  9  174. 


CJOirVERSION. 


Criminal  liability  for  fraudulent  eon>rar- 

sion,  see  Embezzlement. 
Tortious    conversion,    see    TsOVEB    AND 

Conversion. 


OO-OPEBATITK  8TOBE. 

Rule  of,  a^inst  warranty  of  goods  as 
excmding  implied  warranty,    8:436. 


OOFTBXGHT. 


Eight  of  author  to  royalties  on  sales 
made  by  publisher's  trustee  in  bank- 
ruptcy, see  Bankruptcy,  9  73. 

Common-law  right  of  property  in  picture 
not  protected  by,  see  LtTERABT  ami» 
Artistic  Phopbrty. 

8  2.  What    aBlJest    of. 

Report  of  public  speech.    2:330  (oaae 

p.  312). 
Motion  picture  jUtn.     9.-7d4. 

Letters  of  deceased  person.    8:647. 
Scenic  effects  as    subject  of  dramatic 
copyright    2:98. 

B  3.  Who  ftBtlUod  to. 

Sightm  of  employer  and  employee  wiMh 
reapect  to  Uterary  or  friotortot 
worft  of  employee.     1  lao*. 

Froprietor  of  encyclopedia  aa  aimer 
of  copyright  of  artielea  therein. 
1  -.330   (cane  p.  31*)  . 

le  owner  of  original  production,  or 
owner  of  compaaitton  rcpreaented 
th«reby,  the  proprietor  toithtn  the 
mednthg  of  the  copyright  law. 
8:072   (COM  p.   e*7),- 


Italia  type  iBdleatss  polBta  with  uuaotatloB. 
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COPYRIGHT— CORPOKATIONS. 


I  31-  —  «•  *ntb»T. 


One  su^esting  general  idea  and  dra- 
matic situations  to  composer  of 
dialogue.    2:93. 

g  4.  Extent  of  rlshta  ««qatr«dt  wh>t 
aovered  hy. 

Cop>[rie;ht  of  sheeta  of  music  as  protect- 
ing directions  thereon  as  to  time  and 
expression,    2  :S6. 

t   10.  iDfriBBemeBt. 

JTwat  penalty  tn  aggregate  for  Infring- 
ing copirright  be  multiple  of  lehat 
iDoutd  be  given  for  each  separate 
offense.     l:7ea    (case  p.   ISO). 

Haking  or  circulating  of  each  nnanthor- 
iz«i  copy  of  copyrighted  picture  as 
separate  offense.     1:755.  . 

111.  —  wbat  eoBBtltnte^ 

Of  motion  picture  film.     0;75«    fcaae 

p.   730). 
Of   dramatic   eopgright.      2:107    (ease 

p.  93) . 
Perforated  rolls  and  wax  cylindera  as 

infringements      of      copyright      of 

sheet  music.     2:91    (ease  p.  80). 

Use  of  similar  scenic  effects,  make-up  of 
actors,  or  stage  business,  as  in- 
fringement of  dramatic  copyright. 
2:93. 

Exhibition  of  copyrighted  motion  picture 
films  at  unauthorized  place  as  in- 
fringement of  copyright.     6:730. 

Performance  of  music  in  hotel  for  pur- 
pose of  attracting  patronage  as 
within    license   to   perform   at   any 

fratuitous      public      entertainment. 
:769. 

I   12.  ExplratloB. 

Sight  on  expiration  of  copyright  to 
use  of  name  by  u'htch  article  has 
bectnne   fcnovn.      1:049. 

8   14.  Interutlonal  oopfrlcbt. 

Oomplitince  with  law  of  origin  am  »\tffi- 
dent  to  secure  protection  under 
IntemaUonnl  Copyright  Act.  1 :7S0 
(case  p.  709). 


GOROHEB. 

Record  ot  coroner's  inquisition  as  evi- 
dence of  facts  found,  see  EtidbnCE, 
i  638. 


CORPORATIONS. 

viu.  Obartarai  artlelea  of  iBoarpar** 
tioB,  e   44. 
IX.  Corporate    right*    aiUd    powersi 
mode  of  corporOito  aotloBt 

d.  Coutraotai  ultra  Tires,  %  TT, 
o.  Mode    at    aorporate    oetloB) 

aots  of  aceata,   8  00. 
X.  UaMUtlea,    9S    102,    104,    JOS, 
111,    112. 
XI.  Otteorst  i»aetl>KSt 

*.  Ib    (OBoral;    4B«lMoatioBS, 

fli   114,  115. 
b.  Powors      «Bd      rlcbta,      ig 
1X31,   126. 

e.  CompcBiatloB,  g    I3a 

d.  Fldnelarr  reUUoB,  |8   130- 

13B. 
•.  Dntles     BBd     liBbUitloa,     | 

14S. 

f.  MeotlBsi,   g    159. 
%U.  Fromotera,   gg    166,    178. 

XHX  Capital  stook,  aBd  ■tookholdarai 

a.  Ib    seaeroli    laaue  of  atook, 

gS    174,   177. 
t.  BBhaorlptloBi,   B    188. 
o.  Tranafera,  gg  203,  208,  214, 

21S. 
•.  RiKkta   of  ahareboldera,   gg 

224,  24S,  247,  260,  255. 
t.  Iilablllt7  of  ahueboldors,  g 

259. 
■•  Btookh  olden'  iBeetlBgai 

TotlBg,  gg  303,  31B,  317. 
XIV.  DlsaolntloB;  forfeltBro  of  fraB- 

o.  ESeot    of     dlasolatloB,     gg 
34a  341. 
XT.  Foreign  eorporatioBai 

b.  Doing        bnalBBBS        wlthiB 

atate,  gg  375,  377. 
a.  ActtOBB    bj    or    AgaiBat,     g 
30O. 

Right    of    holders    of    debentures,    see 

Bonds,  S  89. 
Status  of  corporation  as  alien  enemy, 

see  Wab,  S  7. 


g  44.  ABieBdmoBt. 

CondiUons  under  which  power  to  amend 
moat  be  exercised.    10:969. 
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Validity  of  amendmeTit  which  puts  it 
within  power  of  majority  to  compel 
any  member,  irrespective  of  his  con- 
duct, to  transfer  his  shares.    10:959, 

Validity  of  amendment  providing  for 
compulsory  transfer  of  stock  which 
does  not  apply  to  all  stockholders. 
10:959. 


d.  GontTAetsi  tiltra  vtrea, 
2.  Power  to  coatraet. 

g  17.  Farohase  of  own  atock. 

'  Power  to  purchase  own  shares.     4  ;600 
(opinion  of  Bargreve  Deaiie,  J.) 


>  conduct  busi- 

.'eea  and  agents 

liave  become  alien 


X.    LIABILITIBS. 

i    102.  Ooa«TBll7. 

Guarantee  of  debt  by  person  interested 
in,  as  promise  to  answer  for  the  debt 
of  another,  see  Contracth,  S  118. 

ZtalHIItj/  of  eorporallon  for  aervicea 
rendered  before  Ita  organization, 
of  tvhich  It  has  had  the  benefit. 
4:7B7   (case  p.  748). 

%   104.  For  torts  and  wroaga  sen«TaI- 


ZAdbaUy  of  corporation  for  tort  com- 
muted by  agent  uith  the  object  of 
procuring  btialneax.     lf:SS, 

Liability  for  malicious  interference  with 
another  in  the  exercise  of  his  calling. 
9:982. 

tl   106.  —libel  oi  ilaader. 

Sufficiency  of  evidence  to  show  that  pub- 
lication of  libel  by  employee  of  cor- 
poration was  within  scope  of  his  em- 
ployment, see  Evidence,  S  1512. 

lAabllitii  of  corporation,  other  than 
publlRhing  company,  for  libel  by 
employee.     OiOSt    (case  p.   575). 


gill.  Orlmtaal  liabiUty. 

Sufficiency  of  indictment  to  sustain  con-  - 
viction  of,  for  neglect  of  imposed 
duty,  see  Indictment,  g  104. 


XI.   OS'FICBHSl    HEGTINGfl. 
a.  In  geaeral)  qnallfloatioaa. 

a   114.  Oeaerally. 

Nationality  of  directors  as  affectiiie  stat- 
us of  corporation  as  alien  enemy. 
5:304. 


8   1231    tMew].  Of  secretary. 

Authority  of  secretary  to  institute  action 
on  behalf  of  corporation.    6:269, 

g    126.  Of  dlrectovs  or  tmatees. 

Legality  of  issue  or  sate  of  stock  to  en- 
able directors  to  retain  control,  see 
post,  8  174. 

Validity  of  assignment  of  debts  as  af- 
fected by  assignee's  purpose  to  force 
debtor  out  of  directorate  of  corpora- 
tion, see  Assignment,  g  1. 

Right  to  use  corporate  funds  in  ob- 
tatntng  proxies.  3:137  (caae  p. 
ISO). 

o.  Gompeaiatioili 

S   130.  GenerAlly. 

Liability  of  director  holding  qualification 
shares  as  trustee,  to  account  to 
cestui  que  trust  for  remuneration 
received,  see  Trusts,  g  106, 

d.  Fiduciary  relation. 

g   136.  Towards  oorporattoa. 

Fiduciary  relationship  to  interest  od' 
verne  to  that  of  corporation  as  dta- 
qualifying  director.     7:81    (case  p. 


Italic  type  indicate*  points  wltk  annotation. 


^.wO«^lc 


COEPOBATIONS. 


Extent  of  adverse  interest  of  director  as 
affecting  validity  of  transaction  on 
which  he  voUd.    7:63. 

Right  of  corporation  to  rescind  transac- 
tion because  of  adverse  interest  oi 
director.    7:63. 

I  137.  —  dealiiiK  tadlvldnallT  wltk 
oorporatloB. 

Validity  of  Iranaactlan  bettreen  corpo- 
ration and  direetor»  irhere  direc- 
tor a  are  alna  sole  arocfc'i  older  s. 
JO.-tfd4   fcose  p.  SSO). 

S   138.  Toward"  itookholdeT". 

Directors  of  corporation  as  trustees  for 
individual  shareholders.    4:786. 

S   139.  —  porobaaiBK  stock  from. 

Are  atreetorn  umier  any  obUgatlon  to 
discloiie  matters  ivhicli  may  inatcf 
•  Khaies  more  valuable,  before  pur. 
eKamno  aharea  from  indMdual 
Btoclcholdera.  *:70S  (caae  p. 
786). 

e.  DntlM  and  liabilities. 

1.  In  Keaeral. 

g   142.  Generallr. 

Right  of  director  to  rely  on  Hiatementn 
made  by  persona  in  immediate 
charf/e  of  corporation'^  6i«inew. 
a-.lOS   (case  p.   179). 

Liability  of  director  of  banking  company 
for  losses  sustained  by  it  in  conse- 
quence of  acts  to  which  he  assented 
in  reliance  on  judgment,  information 
and  advice  of  the  chairman  and  gen- 
eral manager.     6:179, 

t.  Haeflac*. 
g  1B9.  Oeuerallr. 

Carnal  meettng  of  direciore  nm  a  meet- 
inif  of  the  board.  7:383  (caee  p. 
37*). 


XII.    PROMOTFBS. 


8   les.  Generally. 

Liabilitr  of  corporation  for  services 
dered  before  organization,  on 
structions   of   promoters,    see   ante. 


g  173.  Sales  by,  to  aorporatlaM. 

Liability  of  promoter  of  corporation 
formed  to  purchase  epecifte  prop- 
erty at  a  stated  price  for  a  pro;!* 
made  by  him  in  the  tronsoctton. 
8:907. 

XIII.    CAPITAL    STOCK,    AND    STOCK- 
II01.DKRS. 

a.  In  seneTali  Israe  of  atook. 

a   17*.  Generally. 

Bequest  of  "property  situated  in"  cer- 
tain place  as  including  certificates  of 
stock,  see  Wills,  S  187. 

Legality  of  lamie  or  Bale  of  Mock  in- 
tended to  enable  dirertora  to  gain 
or  retain  control  of  company. 
10:19   (came  p.  11). 

Fixed  capital,  what  is.    9:819     (opinion 

of  Swinfen  Eady,  L.  J.). 
Circulating    capital,     what    b.      9:819 

(opinion  of  Swinfen  Eaoy,  L.  J.). 

g   177.  Owneraklp  of  stock. 

Nationality  of  shareholders  as  affecting 

status  of  corporation  as  alien  enemy, 

see  War,  §  7. 
Relation  of  trustee  and  cestui  que  trust 

between  legal  and  beneficial  owner 

of  stock.    3:356. 


b.  Snbscrlptiana, 
I,  In  teneral. 

g   188.  Cancelation  or  release. 

Judgment  against  corporation  for  amount 
paid  for  stock  as  bar  to  action 
against  agent  for  fraudulent  repre- 
sentations inducing  purchase,  see 
Judgment,  §  181. 


0.  Transfers. 

1,  In  general. 

g  203.  Generally. 

Validity  of  amendment  of  articles  of  as- 
sociation providing  for  compulsory 
transfer  of  shares,  see  ante,  S  44. 


Voirer  of  corporation  to  force  n 

to  sell  A(8  atock.     10:676   (case  p. 
9aO). 
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Semble,  that  provision  for  compulsory 
transfer  of  shares  of  any  member  at 
a  fair  value  is  not  objectionable  be- 
cause such  value  is  to  be  fixed  by  di- 
rectors.    10:9B9. 

8  20S.  TrauafeT  on.  booka. 

Measure  of  damaifes  recoverabl*  by 
transferee  of  shares  against  trans- 
ferrer for  latter's  act  in  delaying 
registration  of  transfer,  see  Dah- 
ACE3,  S  S8. 

Sufficiency  of  interest  in  corporate  shares 
to  entitle  person  to  maintain  an  ac' 
tion  a^inst  transferrer  for  damages 
resulting  from  latter's  act  in  delay- 
ing registration  of  transferee  as 
owner,  see  Parties,  §  1. 

Dutif  of  tranHjcrrer  of  shares  of  stock 
not  to  prevent  or  delay  regtatra- 
tton  on  corporate  books.  6:106 
(case  p.  ISO)  . 


Liability  a*  bettceen  corporation  and 
one  acting  in  fiood  faith  to  xchoiiy 
it  ismies  neu*  certificate  of  stock 
on  forged  authoritu-  Z:S28  (case 
p.  61*). 

I  218.  RiEhts  of  tranaferaes—pledK- 
ae*B  rlRhtl. 

Implied  power  of  mortgagree  of  shares  of 
stock  to  sell  on  default,  see  Chattel 
MORTflAGE,  §  48. 

Praviaion  in  pledge  of  shares  in,  as  im- 
posing invalid  clog  upon  equity  of 
redemption,  see  Fi^dgk,  g  12. 
e.  Rlshta  of  ahare holders. 
I.  Ib  general. 

f)  £24.  Generally. 

Agreement  by  shareholder  to  become  re- 
sponsible for  amount  of  company's 
debt  as  promise  to  answer  for  debt 
of  another,  see  Contracts,  §  118. 

Right  of  nominal  owner  of  shares  of 
stock  to  indemnity  from  beneficial 
owner  against  consequences  of  such 
ownership,  see  Indemnity,  9  1. 

Power  of  board  of  directors  to  appoint 
additional    members    as    precluding 
stockholders  from  doing  so.     7:374. 
3.  RiRht  to  Inspect  books. 

S  245.  ^Pbo  enUtlad. 

May  the  right  of  a  stockholder  in  a 
corporation,  to  itn  books,  be  dele- 
gated to  an  agent,     S:076. 


4.  Dividends;  earainca^ 
8  247.  Generally. 

Appreciation  in  tiatue  of  capital  aatietm 
as  fund  dlntributable  as  dividend, 
irf thout  reference  to  losses.  1  -.966 
(case  p.   900)  . 

Sight  to  pay  dividends  out  of  sub- 
sequent profile  irithoitt  nuibi»B 
good  loaaes  of  other  years.  0;SS3 
(ease  p.  S19) . 

Amount  realized  from  debt  belonging  to 
capital  assets  but  charged  off  to 
profit  and  loss,  as  basis  for  dividend. 
1:959. 

Kight  to  set  off  appreciation  in  value  of 
capital  assets  against  losses  on  reve- 
nue account.     9:819. 

Deduction  of  expenditures  of  circulating 
capital  from  receipts  in  determining 
amount  of  profit.  9:819  (opinion 
of  Swinfen  Eady,  L.  J.). 

n  2S0.  Wbo  entitled  to. 

Apportionment  of  dividends  of  corpora- 
tion whose  property  is  being  de- 
pleted, as  between  life  tenant  and  re- 
mainderman, see  Life  Tenants,  g  16. 

Right  of  transferee  or  legatee  of  stocle 
entitled  to  citmiilatlfe  dividends, 
to  dividends  subsequently  declared 
covering  arrearages  theretofore 
existing.     10:e07    (case  p.   «7*J. 

%  255.  On  preferred  staok. 

Who  entitled  to  arrearages  of  cumulative 
dividends,  see  ante,  S  250. 

f.  UabUlty  of  •barekolders. 
2.  Far  oarparate  debts  or  »ets. 
^    269.  GenerallT. 

Right  of  nominal  owner  of  shares  to  be 
indemnified  by  beneficial  owner  for 
liability  incurred  as  stockholder,  see 

Indemnity,  8  1. 

S.  Stoofckoldera*  meetlaKsi  voting. 

1.  In  general. 

8  303.  Generally. 

Meeting  of  directors  consUttttinff  u^iole 
body  of  stockholders  as  tnecting  of 
stockholders,  10  .-034  (case  p. 
020). 
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2.  V«tlas. 
M.  ta  ceaarML 

I  31 S.  ProKtCB. 

Right  of  directors  to  use  corporate  funds 
ID  obtaining,  see  ante,  S  126. 


t  31T.  Oenerally. 

Bight  of  alien  enemy  to  vote  ae  atock-- 
holder  in  domCHttr  corporation. 
7:S27   (ea»B  p.  S14). 

Right  of  local  branch  of  alien  enemy 
banic  to  vote  shares  held  by  banlc  in 
domestic  corporation.    7:814. 


e.  Effeet  of  dlasolntloa. 

8  940.  Oenevally. 

On  liability  of  snrety  on  lease  to  corpora- 
tion.   3:617. 
g  341.  On  propertr  rlgbts. 

Effect  upon  lease  of  dtosolutlon  of 
leasee    corporation.      3:837     (case 

p.  ei7). 

XV.    FOREIGX   CORPORATIOTTfl. 
b.  Doing  bnriBaaa  withia  atate. 

I  3TS.  What  coiutltntea  dolas  bnsl- 
B«u  in  atate. 

What  constitutes  carrying  on  business 
within  jurisdiction.  6:792  (opin- 
ion of  Buckley,  L.  J.). 


Hav  a  foreiffn  corporation  having  an 
agent  to  toUcit  bunineas  or  to  re- 
ceive, and  tmnimiit  ordem  be 
deemed  to  farrji  on  bvnlneiie  vilh- 
tn  the  iurindirtlon.  0:801  (ease 
p.  702). 

e.  Aotlona  by  or  acaiast. 

I  390.  AoUona  by. 

Foreign  corporations  having  agent  to 
solicit  business  and  receive  and 
transmit  orders  as  doing  business 
within  jurisdiction,  so  as  to  be  sub- 
ject to  service  of  process.    6:792. 


OOBBOBOBATIOK. 

Of  accomplice,  see  Evidence,  S  1619. 

Right  to  instructions  as  to  necessity  of 
corroboration  of  evidence  of  accom- 
plice, see  Trial,  %  438. 


COSTS  AND  FEES, 

On  appeal,  see  Appeal  and  Erbor,  XII. 
d. 

Taking  security  for,  as  waiver  of  attor- 
ney's lien,  see  Attorneys,  S  72. 

Validity  of  contract  to  pay  costs  of  con- 
testing will  out  of  the  estate,  see 
Contracts,  9  326. 

ABILITY 


%  2.  aeaerally. 

Allowance  of,  in  action  for  crim.  con., 
where  defendant  did  not  know  wo- 
man to  be  married.    10:352. 

g  20.  Oat  of  fond  or  eatate. 

Right  of  receiver  to  be  indemnified  for 
coats  of  defending  an  action  charg- 
ing him  \ctth  fraud  or  mlaconditct. 
2;*23   (caae  p.  4,13). 

g  22.  Aaionat   of  recovery   a*   affeet- 

Recovery  of  only  nominal  damages  in  ac- 
tion for  breach  of  contract  aa  ground 
for  special  order  as  to  costs.    9:368. 


COTENANOT. 


g   11.  Oeaerally. 

Dntti  of  Joint  o«-iipant«  of  premises 
to  Iceep  on  good  l^rms.  O:01* 
(caae  p.  60B) . 


g  31.  —trover  and  voplavin. 

Remot-al  of  chattel  to  foreign  eounlrv 
by  tenant  in  oommon  aa  eonver-' 
slon.     7:313   (case  p.  290). 
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COUNSEI.  FEES. 


Sights  of  hoMers  of  debentures  of  cor- 
poration, ranking  pari  passu,  to  have 
interest  equalized  before  distribut- 
ine  proceeds  of  security.    7:S2. 


COUBT  RVXE, 

Aa  to  allowance  of  costs,  as  affecting 
validitjr  of  agreement  that  costs  of 
contesting  will  be  paid  out  of  es- 
Ute.    2:629. 


H.  Tariadiotlon   and   p»w«rs   In   gen- 

ei-al: 
m.  Ib   genarali  iBbereKt  powara, 

gg  4,  IZ2,  13. 
b.  Over  noarealdeBta;  territorial 

llmltatloBB,  gg  IT,  19. 
B.  Relation     to     otber     depart- 

me'iitB  of  Bovemmant,  gg  67, 

69,  84. 
VI.  Rnlei  of  dedatoBi 

a.  In  general,  gg  345,  346.  34S, 

b.  Stare   deolala)   preTlona   deol- 

aloBB  of  aanie  conrt,  gg  349, 
363. 

Review  of  decision  of  arbitrators,   see 

Arbitration,  g  19. 
See  also  JUDGES. 


a.  Ib  K«B«raI|  Inhai 


Jurisdiction  to  undo  marriage  solemnized 
in  another  country,  see  Divorce  and 
Separation,  §  9. 

Jurisdiction  to  issue  writ  of  habeas  cor- 
pus, see  Habeas  Corpus,  IT. 

Jurisdiction  of  prize  court,  see  Prize  aNd 
Caftube. 

g  4.  Fowera   KeBerally;   iBhereat   and 

Incidental  power  a. 
Power   to   direct   sequestration,   see   Sb- 

OUESTRATION, 


Power  to  appoint  person  to  represent 
class  of  which  no  member  is  in  exist- 
ence.    4:10   (opinion  of  Byrne,  J.). 


Under  ichat  circumiitancea  mag  a  court 
decline  jurisaii-tion.  0:334  (caae 
V-  320). 

g  13.  Fower  of  partlea  t«  aSaot  Jnria- 
dlotloii. 

Effect  of  agreement  for  arbitration  on 
right  to  resort  to  courts,  see  Con- 
tracts, g  348. 


1.  In  eeneraL 


lenta  aad  tkelr 


g   IT.  Foralgn  KOTeram 

Over  diplomatic  officers,  see  Diplohatic 
AND  CoNStiLuut  Officers. 

g  19.  Nonrealdenta  dolBE  baatneaa 
within  atate. 

Fact  that  foreign  corporation  has  an 
agent  to  solicit  business  or  to  receive 
and  transmit  orders,  as  rendeKng  it 
subject  to  suit  in  local  courts,  see 
Corporations,  %  377. 


I.  In  Bcneral;  political  qaeatlaBa. 

S  6T.  Folltteal  qneatloBs. 

Jurisdiction  to  enforce  assumption  by 
government  of  obligations  of  con- 
quered state.    6 :886. 

g    69.  —  farclKn  rslatloni)  treaties. 

Jurisdiction  to  enforce  rights  acquired 
under  treaty  or  act  of  State.    5:885. 

3.  IiaglalatBre  departntanti  statntes. 


g  84.  iMqnlry  Into  wisdom,  poUey, 
propriety,  «r  ezpadlennr  of  lecls- 
latloB. 


It-illo  tvTte  iBdloatas  points  with  aBnofatloB. 


^.wO«^lc 


COURTS;  COVENANTS  AND  COSDITIONS. 


1001 
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*.  In  K«aera]. 

8  34S.  G«BeraUr. 

JIl0At  to  decline  Jurtadicllon  on  ffround 
that  another  forvni  ta  tnore  appro- 
priate or  convenient.     e:34S. 

Enforcement  of  doctrines  of  internation- 
al  law  in  municipal  courts.     6:885. 
Force  of  absence  of  precedent.    &:937. 

9  346.  Pabllo  poller. 

Public  policy  as  precluding  enforcement 
of  HghtB  accruing  ui^der  transaction 
valid  by  its  proper  law,  see  Conflict 
OF  Laws,  §9 11, 18. 

Public  policy  as  ground  for  decision. 
5:304;  6:810;  6:962  (opinion  of 
Farwell,  J.). 


Power  of  court  to  decline  turladlctton 
of  frtt'olouH,  vexatious,  fictitlotf)!  or 
potlualve  suits.  6:834  (ease  p. 
3SO)  . 


g  340.  GencrallT. 

Force  of  judicial  precedents.  6:394 
(opinion  of  Viscount  Haldane). 

a   363.  Rale  of  propertr. 

Rule  that  tenancy  from  year  to  year  aris- 
ing out  of  a  holding  over,  begins  on 
anniversary  of  commencement  of 
tenancy,  as  rule  of  property.  10:981. 


OOVENAITTS  AND  COIVBITIONS. 

Z.  In  KCneral,  g  2. 
U.  Aa  to  real  property: 

b.  Creation,  oonitpnotlon,  valid- 
ity, and  eSeot,  §g  IS.  18,  28. 
0.  Ferformanoei   breaok.   gg   4S, 
B4-5e,  TO,  76,  82. 

In  restraint  of  marriage,  see  Contracts; 
Deeds;  Wills. 

Covenants  not  to  engage  in  competing 
business,  see  CONTRACTS,  ii  475,  523. 

Merger  of,  for  payment  of  interest,  in 
judf^ment  for  principal,  see  Judg- 
ment, 9  70. 


In  leases,  see  Landuwd  and  Tenant,  IL 

b. 
Conditions  in  wills,  see  Wills. 

I.    IN   ODNBBAL. 

g  2.  Wbat  ore  condition*  preoedMlt. 

Nondeviation  as  condition  precedent  to 
carrier's  right  to  avail  himself  of 
contractual  limitation  on  liability, 
see  Carriers,  §  591. 

Conditions  in  wills  as  precedent  or  sub- 
sequent, see  Wills,  §  267. 


II. 


I  hs:al  prApbbtit. 


2.  Implied  oovenant*  or  somditlons. 

g   12.  GenerallT. 

Express  as  excluding  implied  covenant 
covering  anj^  part  oi  same  ^ound. 
10:231  (opinion  of  Cozens-Hardy, 
M.  R.). 


g   IS.  Asalnat  mnrrlnce. 


Validity  of  condition  requiring  consent 
to  marriage  after  twenty-one.    4:10. 

Construction  of  condition  requiring  con- 
sent to  marriage.    4 :  10. 

4.  Oavenanta  nnnins  wltb  the  land. 

8  28.  Generally. 

Hot  involving  grant,  as  running  with  the 
land.      8:87    (opinion    of    Buckley, 

o.  Ferformaneo;  breach. 
2.  Wluit  Domstltates  a  breaoh. 


g  4B.  Generally. 


fl  S4.  Of  covenant  aa  to  nse  of  prop- 
arty. 
Bill   posting   as  offensive  in6e   within 

meaning    of     restrictive'   covenant. 

2:425. 
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g  S8.  — aa  to  bnlidlncB  coBerKlly. 

itlUboard  as  violative  mf  restrictive 
oin>enant  a»  to  use  o/  premlaea,  or 
titruclurea  pettnlasible  thereon, 
3:434    (cage  p.  426). 

Billboard  as  violation  of  covenant  against 
carrying  on  offensive  trade.    2:425. 

Billboard  as  violative  of  covenant  fixing 
character  of  fence  to  be  erected. 
2:425. 

Erection  of  wall  as  violation  of  covenant 
not  to  place  on  certain  land  "any 
building,  structure,  or  other  erec- 
tion,"   8:87. 

f  56.  — bnlldlnBl   for   resldeno*   pnr- 


Strveture  dcMgned  for  separate  arcam' 
ntodation  of  more  than  one  famltif 
aa  violating  bulldlnn  reilri<iion 
agalnat  erertlon  of  more  than  one 
hoxife  or  direlHnsi.  or  some  similar 
rentrlction.     1  -.993    (case  p.   9as)  . 

4,  DFlio  ma  J  enforoe. 


■  Right  of  cotfnnntee  not  In  poaienaloii 
of  or  interested  in  land  benefited, 
to  enforce  reHtriclIre  rorenani 
OffOinst  one  deriving  title  through 
covenantor.     8:120    (ease  p.   S7). 

Right  of  municipality  to  enforce  cove- 
nant by  one  owninR  land  lying  acros? 
end  of  proposed  street,  not  to  build 
thereon,  as  against  purchaser  of 
land.    8:87. 


8.  Wbo  liable  or  bound. 


8   76.  Gcnerallr. 

Right  to  enforce  restrictive  covenant 
against  one  holding  adversely  to 
covenantor.    2 :844, 

I  82.  Oranteo*  and  their  bmIkh*  — 
rostrlctlTe  covenants  generally. 

Enforceability  as  against  subsequent 
owners,  of  covenant  restricting  user 
of  land.    2:844. 

Right  of  covenantee  to  enforce  restrictive 
covenant  against  subsequent  pur- 
chaser with  notice.     8 :8T. 


In  flue  in  party  wall,  liability  of  escape 
of  smoke  into  adjoining  premises 
through.    2:380. 


Liability  of  street  railway  company  for 
injury  to  shrubbery  by  fumes  aris- 
ing from  creosoted  paving  blocks, 
4:243. 


ORIMIirAI.  ACT. 

Liability  of  principal  for  criminal  act  of 
agent,  see  Principal  and  Agent, 
9  64. 

As  interrupting  relation  of  cause  and 
effect,  see  Proxihatb  Causer  g  92. 


CRIUIN AX,  OOMSPUIACT. 

See  CONSFIBACY,  II. 


ORimHAL  CONVERSATION. 


Dauaqgs, 


Damages     recoverable, 

§S  61,  208. 
Actions    for,    see    Husband   and    Wife, 

g  145. 
Running;     of     Statute     of     Limitations 

against  action  for,  see  Limitation 

OF  Actions,  S  1371. 


orhcinax  -la-w. 

I,  In  freneral;  criminal  UabUltyt 
a.  In  general,  8  8* 
0.  Attempt,  %  33. 
f.  Defeniea,  g  63. 

III.  Effect     of     aeqnlttal     of     peraom 

jointly  indicted,  8    lOOJ. 

IV.  Procedure: 

h.  Protection  and  risbta  of  ae« 

onied  KenerBllr,  S  110. 
e.  Pleadins.  BS   140,  149. 
VI.  JndKment,   aentenoe,    and  ImpTil- 
onment,  g   160. 


Itallo  type  Indicates  points  with  aauotatlom. 
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CRIMINAL  LAW;  CRITICISM. 


As  to  abortion,  see  Abortion. 

Effect  of  Canadian  Code  ujAin  criminal 
common  iaw,  see  CANADIAN  Crim- 
inal Code. 

Criminal  responsibility  of  corporations, 
see  Corporations,  S  111. 

Fact  that  accused  is  a  person  not  of  good 
mental  balance  as  bearing  upon  de- 
fense that  shooting  was  accidental, 
see  Evidence,  §  1187. 

Necessity  and  sufficiency  of  corroboration 
of  evidence  of  accomplice,  see  Evi- 
dence, S  1619. 

Admissibility  of  confessions,  see  Evi- 
dence, IX. 

Dying  declarations  as  evideoce,  see  Evt- 

SufGciency  of  evidence  to  support  convic- 
tion, see  Evidence,  XIII.  1. 

As  to  false  pretenses,  see  FALSE  Pre- 
tenses. 

Aa  to  gaming,  see  Gaminc. 

Aa  to  homicide,  see  Homicide. 

Matters  as  to  indictment,  see  Indict- 
ment, Information  and  Com- 
plaint. 

Criminal  responsibility  for  failure  to 
provide  child  with  medical  attend- 
ance   and    remedies,    see    Infants, 

g  12. 

Per\'ersion  of  justice,  see  Perversion  op 
Justice. 

Aa  to  matters  relating  to  trial  of  crim- 
inal case,  see  Trial. 

Trading  with  the  enemy,  see  War. 


%  8.  Orlmln&l  Intent)  motive)  mkUce. 

Honest  but  mistaken  belief  as  to  exist- 
ence of  state  of  things  as  affecting 
criminal  responsibility.  7:889  (opin- 
ion of  Griffith,  Ch.  J.). 


t.  DataBses. 

3  S3.  Honeetr  Mid  e«ed  faith. 

Good  faUh  nn  a  defenee  to  prosecution 
for  failure  to  provide  child  tvith 
medieat  attendance  and  rem^dtea, 
1 :7S0. 

Conscientious  acruplea  against  medical 
attendance  as  defense  to  prosecution 
for  failure  to  provide  for  child, 
1:725. 


A   lOOa.  GeBeraUy. 

Validity  of  conviction  of  criminal  con- 
spiracy where  co-conspirators  are  ac- 
quitted or  discharged,  see  CON- 
SPIRACY, 9  17, 

IV.   PROCEiDURB. 


S   110.  Oenerally. 

Tran^atlon  of  evidence  for  hcnefit  of 
■priKoner  ignorant  of  language  or 
phyMcally  incapable  of  hearing. 
9:lt30   (caJte  p.  1122). 

.  •.  Pleading. 

e   140.  Pla». 

Jurisdiction  of  Court  for  Consideration 
of  Crown  Cases  Reserved  over  ques- 
tion arising  upon  plea  of  guilty,  aee 
Appeal  and  Error,  421. 

ft   149.  —right  to  chAUge  plea. 
Power  of  court  to  allow  withdrawal  of 
plea  of  guilty.    4 :917. 


c  Attempt*. 
9  33.  Hiaeellaneoni  partlonlar  orlmee. 

What  constitutes  attempt  to  discharge 
firearms.     3;243   (case  p.  237). 

What  eonatltuteH  an  attempt  to  obtain    . 
money   by   false  pretense*.     S:S9S 
foaae  p.  SS7).  t 


8  lea  Generally. 

Imposition  of  common  law  penalty  for 
statutory  olTense.    2:222. 
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DAMAGES. 


;   nuisance,   see 


CROSS-EXAHINAXIOM, 

Of  witnesses,  see  WITNESSES,  III.  b. 


CROSSINO. 

Negligence  in  operation  of  street  car  at, 

see  Carriers,  g  294. 
Liability  of  railroad  company  for  injury 

at,  see  Railroads,  V.  d,  5. 


CRUELTT. 

Condonation  of,  see  Divorce  AND  Separa- 
tion, S  57. 

Failure  to  provide  medical  attendance 
and  remedies  as  cruelty  to  children, 
see  Infants,  %  12. 


CDI^DE-SAC. 

As  public  highway,  see  Highwayb,  < 


CULVERTS. 


OUHITLATIVE  DtVIDENDB. 


I,  In     (aneral;     BonlBal  _ 

mttigattoB    or    asE'^vatioBt 
1).  NamiUKl     daui>B;e>l     anlMiteM- 

tlal  domagea,  |  6. 
o.  HltiKatloni    reduction)    ksep- 
tng    dowa    damasei,    1 1    14, 
25,  40,  42. 
H.  EsemplaTT  or  pnnltlTat 

a.  In  senaral,  §  4T. 

b.  Tortat  nesUgenee,  8g  fiO,  61. 
III.  Heaanre   of  compenaatloni 

b.  On  oontraeta.  §§  90,  93,  102, 
125,  126,  129,  133,  137, 
140,  143. 

o.  Torta  Benarallri  I  199. 

f.  Frand,  §  201. 

g.  SoKnal  oSenaoa,  g  208. 
L  Deatb,  g  237. 
nt.  InjMT   to,   or  loaa,   dcatmo- 

tlon,  taklBg  or  detantlou  »t, 
peraonnl  property,  g  244, 
249. 

o.  Injnrj  to  real  property,  8 
2S7. 

p.  OondemnntioB  or  deproela- 
tlon  In  valne  by  emlBent  do- 
main, §B  287.  29S. 

a.  HoBtal  angnlah,  gg  336,  338. 

t.  Loaa  of  profit*,  gg  362,  366, 
373,  377-379. 

n.  Time   for   wblob  TeooTeTa1ilo| 
proapeetlTO,  gg  385,  390. 
.  EsoeaatTfl  damagea  and  penaltieai 

o.  For  peraoual  tujnrlea,  g  438. 

Presumption  as  to  inclusion  of  damages 
sustained  by  husband  by  reason  of 
injuries  to  wife  in  amount  awarded 
her,  see  Appeal  and  Error,  §  4G7. 

Sufficiency;  of,  to  justify  granting  of  in- 
junction, see  Injunction,  §  8. 

I.    IK       GENBRAI.i       ?(OMINAI.       DAM- 
AGES t   MITIGATION   OH  AGORA VA- 

TIOX, 


CUSTOK  AND  USAGE. 

fi   5.  Reaaonftblenaaa. 

Reasonableness  of  custom  of  architect  tu 
retain  plans  and  r  pec  iti  cat  ions  after 
completion  of  work,    3;460. 

Reasonableness  of  custom  to  close  works 
when  business  is  slack  withoTit  giv- 
ing workmen  notice  requisite  to  ter- 
minate employment.  2:780  (opinion 
of  Farweil,  L.  J.). 


g  6.  Right  to  Bomlnal  damagea  only. 

Right  to  substantial  damagea  for  ejection 
from  place  of  public  entertainment. 
8:856. 

«.  Mitigation)       rednetloni       kooping 


g    14.  Generally. 

Mitigation  of  aamagea  recoverable  tn 
action  for  altenatton  o(  affeetiona 
or  criminal  eottveraatton.     10:aS9. 


Italic  type  Indloatea  polata  with  annotation. 
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f  2B.  For  pevMBRl  iMjnrr  —  rcfwaal 

or     failure     to     leek     madleal     or 
•vrtioal  aid. 

Refusal  of  injured  pereon  to  submit  to 
surreal  operation  as  ground  for 
tnitigatioii  of  damages.    9:18. 

S  40.  ESeot    of    paymaBtB    by    third 

Amount  for  which  bank  paring  check 
having  payee's  indorsement  forged  is 
liable  to  drawer,  as  affected  by  fact 
that  forger  advanced  money  to 
drawer  to  enable  him  to  meet  dieck. 
3:748. 

I  42.  Effaot  ol  iBBnranee. 

RtgM  of  one  sued  for  iniury  to  person 
or  property,  or  for  wrongfully 
cauMng  another' »  death,  or  for 
breach  of  contract,  to  benefit  of 
insurance  received  by  plaintiff, 
0:044  (eaae  p.  939). 


II.    BXelMPLART 


PUNITIVBI. 


I  47.  Bmaoh  of  ooatraet. 

Xlght  to  recover  exemplary  or  punitive 
damaaea  far  breach  of  contract, 
other  than  contract  to  marrg  and 
actions  on  atatutory  bonds.  3:11B 
(case  p.   98). 

Exceptions  to  rule  that  exemplary  dam- 
ages are  not  recoverable  for  breach 
of  contract.  3:98  (opinion  of  Lord 
Atkinson). 

ilarv  damafres  fo. 

\  (opinion 
of  Lord  Atkinson). 
Right  of  servant  to  recover  exemplary 
damages  for  discharge.    3 :08. 

b.  Torti;  negligence. 

1.  la  general. 

g  50.  Zntorferenee  wltb  bnelneii. 

Right  to  recover  punitive  damages  in  ac- 
tion for  interference  with  another's 
business  or  profession.    9:982, 


Sight  to  punitive  damaqea  tn  action 
for  aUenatlon  of  affections  or 
criminal  mnveraation.  10:395 
(ease  p.  393) . 


Hi.   HBASL'RB    OF   COMPBNSATION. 

'h.  Ob  oontraota. 

1,  Ib  Keneral. 

e  90.  GeBerally. 

Right  to  take  into  account  in  deter- 
mining damages  for  the  breach  of 
a  eontraet,  evenle  aubseq[uent  to 
auch  breach.  9:1093  (case  p. 
lOBi)  . 

Right  to  take  subsequent  events  into  con- 
sideration in  assessing  damages  for 
breach  of  partnership  agreement. 
9:1064. 

Damages  for  breach  of  contract  as  equiv- 
alent of  performance.    7:31&. 

H  93.  iBinrBnce  eoutraot. 
Inclusion  of  interest  in  amount  recover- 
able on  insurance  policy,  see  Inter- 


g   102.  BClseellaneona  eontraot*. 

Meamtre  of  dnmanps  far  broker's 
breach  of  contract  to  carry  stock 
until  a  certain  date.  7:560  (ease 
p.  BBS). 

For  breach  of  implied  contract  to  use 
reasonable  care  in  recommending 
stock  broker.    1:21. 

Measure  of  damages  recoverable  by 
transferee  of  shares  against  trans- 
ferrer for  Salter's  act  in  delaying 
registration  of  transfer,    6tl50, 

3.  As  to  real  property. 

%  12B.  Breach  of  leaiee'a  contrnct  or 
coTSBant    —    aa    to    eoudttloa    of 

Measure  of  damages  recoverable  from 
tenant  for  breach  of  obligation  to 
cultivate  in  good  and  husband-like 
manner.    8:339. 

4.  Salea  of  peraoaaltyt  irarrantr. 

(a)  Seller's  f allare  to  delWer. 

3   126.  Generally, 

Wag»H  and  board  of  employees  rendered 
idle  in  consequence  of  breach  of  con- 
tract to  furnish  machinery,  as  ele- 
ment of  damages.    2:70. 

Ascertainment  of  market  value  where 
there  is  no  market  at  place  fixed  for 
delivery  of  goods.    7 :315. 
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Meaaufe  of  daouxgea  for  nondt^Uvery 
of  goodM  an  affected  by  reimlp  be- 
fore time  of  aelivery.  7:3Se  (caae 
p.  333). 

Measure  of  damagea  for  delay  In  de- 
livery of  yooda  purciuised  as  affect- 
«d  by  price  at  which,  they  tuere  re- 
sold.     7:333    (caae  p.  310). 

g.  Breaob  of  WBTTKBtr. 

8   I3S.  Of  mitebiiMry. 

Measure  of  damages  recoverable  for 
breach  of  warranty  of  engine.    2:70. 


Bight  of  hiMbaiMl  to  recover  in  action 
for  breach  of  warra»ly,  for  loss  of 
aervleea  of  wife,  occasioned  by  her 
injury  or  death  in  consequence  of 
such  breach,  3:197  (caae  p. 
18S). 

LoBB  of  wife's  society  and  services  as  ele- 
ment of  husband's  damages  in  action 
for  breach  of  implied  warranty  ef 
fitness  of  food.    3:182. 


agant,     amplorea, 


(a)  la  sameraL 


Bight  to  recover  in  action  for  wrongful 
dfRmifutal,  damages  for  loss  of  com- 
misnions.     J:1S3   (caae  p.  llS). 

XoMt  of  tips  as  element  of  damages  for 
■wrongful  dismissal.  9:22S  (caae 
p.  225} . 

Bight  of  wrongfully  discharged  employee 
to  damages  for  manner  of  dismissal, 
injury  to  feelings,  and  added  diffi- 
culty of  obtaining  new  employment. 


9   143.  Breach  hy  aoatra«tor. 

Measure  of  recovery  icFiere  building 
contract  has  been  substantially  per- 
formed.     10:783. 


•.  Torts  KeneraUf. 

g    199.  HlseellaMcana  torts. 

Measure    of    damages    recoverabla    by 

client    for    negligence   of    attorney. 

9;  460. 

f.  Fraud. 

I  201.  Ik  sale,  pnrohase,  or  exokamc* 
of  real  proparty. 

Amount  recoverable  by  purchaser  of  land 
upon  rescission.    10:404. 

Damages  recoverable  against  agent  of 
vendor  of  land  for  false  representa- 
tion entitling  purchaser  to  rescind. 
10:404. 

tc  Baxaal  oSeases. 


Datnagea  recoverable  for  criminal  eon- 
xtersation  or  alienation  of  affec- 
tions.    10:aS2  (case  p.  3S3). 

t.  Deatli. 

g  23T.  BCedieal  aad  taneral  ezpeasea. 

Bight  to  recover  funeral  or  medical  ex- 
penses of  person  negligently  fettled. 
»!711  (eniie  p.  394). 

m.  Injnry  to,  or  loss,  destraotl«n,  tak- 
lag  or  detention  of,  personal  prop'* 

g  244.  Injury,  lots  or  destrnotlon. 

Measure  of  damages  rerarerable  in  ac- 
tion bii  bailee  Jar  damage  to  bofled 
properlii.     3:393    (case  p.  369J. 

S  249.  Conversion  of.  > 

Damages  recoverable  by  bailee  in  ac- 
tion for  conversion  of  balled  prop- 
erty.    3:393. 

o.  Injnrj  to  real  proportf. 


1.  In  general, 
g  2ST.  Injur   to   lateral 


Measure  and  dements  of  damages  rm- 
eaverable  for  non-negligsnt  inter-' 
ference  wlt\  right  of  auppoK. 
S:928   (case  p.  910). 


Itallo  trpe  Indleatas  points  with  a 


v,v,.^,^ 


Depreciation  of  market  value  because  o 
risk  of  further  subsidence  as  ele- 
ment of  damages  recoverable  for  re- 
moval of  subjacent  supporL    6 :916. 


S.  Vain*!  eatlnkt*  of. 
<*)  Im  cenentl. 

B  28T.  aenerallr. 

Fact  that  land  ia  already  occupied  by 
taker,  under  lease,  aa  enhancing 
compensation  for  taking  for  railway 
purpoaes.    8 :86. 

<b)  Valne  tor  ipeelal  na*. 


AdaptaJfltitg  of  property  to  imrpose  for 
■urhlrh  It  ts  taken  aa  element  of 
damageH  for  taking  by  eminent  do- 
main.   S:iS  (caeea  pp.  1,  33,  3S). 

Right  to  take  into  consideration  adapt- 
ability of  property  for  purpose  for 
which  taken,  aa  affected  oy  fact  that 
taker  itself  owns  portion  of  land  re- 
quired.   8:1. 

Right  to  take  into  consideration  adapt- 
ability of  property  for  purpose  for 
which  taken,  as  affected  by  fact  that 
land  could  not  be  utilized  for  such 
purpose  by  others  unless  possessed 
of  powers  of  eminent  domain.    8:1. 

a.  Mental  aBcniali* 

S.  ITBaoaonpaBlad  liy  phTilcal  ■■fler- 


<a)  In  (aneraL 
f  338.  Breaoli   of  ooBtraot, 

Right  of  wrongfully  discharged  employee 
to  damages  for  injury  to  feelings. 
S:98. 

9   338.  Torts  gflnerallr. 

Aa  element  of  damage  in  action  for 
criminal  converaatlon  or  lUienation 
of  affetOions.    10:ass. 

t.  Ikmb  of  profits. 

1.  lai  gaBeral. 

I  362.  Generally. 

Anticipated  profits  as  element  of  dam- 
ages.   2:70. 


.GES.    .  1063 

'9  366.  From  destrmotlam  of,  or  Ixjnry 

to.  personal  property. 
Right  of  tug  owners  to  recover  for  loss 
of    towage    remuneration    through 
negligent  sinking  of  tow.    3:138. 

S.  From  lireaeb  of  oontraot* 

9  373.  By  employer  or  principal. 

CommlfHlOHM  on  nalfti  ifhtcH  might  have 
been  made  aa  element  of  damagea 
for  irrongfut  termltiation  of  em' 
ptoyment.    1:137  (case  p.  ISS). 


g  3T7.  By  seller  of  personal  property. 


Right  to  rrcover  profila  lout,  in  an  ac- 
tion for  breach  of  contract  of  sale 
of  mafhliiei-g  purehaaed  for  buyer's 
use.     2:79. 


if  damagea  for  nondelivery 
of  gooda  aa  affected  by  reaale  be- 
fore time  of  deliveru.  7:380  (case 
p.  333). 
Measure  of  damagea  for  delay  in  de- 
livery  of  goods  purchaaed  aa  af- 
fected by  priee  at  irftlcfi  they  were 
reaotd.     7:331    (ea»»  p.  aiS). 

§  879.  ^breach  of  warranty. 

Right  to  reeouer  profUa  lost,  in  action 
for  breach  of  warranty  of  macMn- 
ery  purchased  for  buper'a  use. 
3:83  (ease  p.  70). 

Profits  anticipated  from  operation  of 
mill  as  element  of  damages  for 
breach  of  warranty  of  fitness  of  en- 
gine and  boiler.    2:70. 


9  38S.  Breaoli  of  contract  of  employ- 


Right  t«  recover  prospective  damagea 
in  ofiion  for  non-negligent  Inter- 
ferenee  with  rtgdU  < 
a  1930. 
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Depreciation  in  market  value  from  rislr 
of  further  subsidence  as  element  of 
damages  recoverable  by  surface 
owner  against  mineral  owner  rei 
ing  subjacent  support    5:916. 


e.  For  peraonal  Imjarlca. 

8  438.  Temporary  Injurj, 
Reasonableness   of   award   of   $900   for 
severe  burn  on  foot.    9il3. 


DAMNUM  ABSQtTE  INJUItXA. 

See  AcTiOK  OB  SUIT,  S  4. 


DAUB. 

B  4.  DWertluB  amrplna  waters  oC 

Oimerehtp  of  dam  ait  giving  excUinlVi 
rlftht  to  voter  impomulei.  3:666 
(caae  p.  SBS} . 


DANGEROUS  AGENCIES. 

Automobiles,  see  Automobiles,  S  13. 
Gasolene,  see  Automobiles,  g  13. 
Ferocious  animals  as,  see  Animals,  g  20 
Electricity,  see  Electricity,  IV. 
Firearms,  see  Negligence,  >!  31. 
Negligence  as  to,  generally,  see  Negli- 
gence, I.  b. 


DAMGEBOtlS  ARTICLES. 


DANOEROVS  EROPEN8ITT. 

Of  child  to  kick,  as  imposing  duty  on 
parent,  sec  Parent  and  Child,  g  11. 

Of  imbecile  child  to  set  fires  as  imposing 
duty  upon  parent,  see  Parent  and 
Child,  S  11. 


DANOEROnS  SPEED. 


DATS  OF  GRACE. 


Applicability  to  preminm  notes  of  pro- 
vision  in  policy  for  days  of  grace 
for  payment  of  premiums,  Ekee  In- 
surance, S  437. 

For  payment  of  insurance  preminm,  ef- 
fect of  death  of  insured  during,  see 
iNStmANCE,  S  405. 


DEAD  FREIGHT. 


Kight  of  carrier  to  claim,  see  Carhubs, 

§9  668,  673. 
See  alao  Words  and  Phrases,  3  17. 


II.  BIsht  of  aotioB  for  oanalBS. 

b.  Who   may   malBtaln   and   for 
whom.    g§    lit,  16. 
TI.  Effeot  of,  g  SI. 

Right  of  one  sued  for  wrongfully  causing 
another's  death  to  benefit  of  insur- 
ance received  by  plaintifT,  see  Dam- 
ages, 3  42. 

Recovery  of  medical  or  funeral  expenses, 
in  action  for  wrongful  death,  see 
Damages,  §  237. 

Belief  in  immediate  dissolution  as  neces- 
sary element  of  dying  declaration, 
see  Evidence,  §  1125. 

From  administration  of  anesthetic,  as 
proximate  result  of  accident  neces- 
sitating operation,  gee  Proximate 
Cause,  g  13. 

II.    RIGHT  OF  ACTION  FOR  CAl'SIXC. 

b.  Who  may  maintain  and  for  wkem. 

12.  Generally. 
Right  of  master  to  maintain  action  (or 
injuries  causing  immediate  death  of 
servant.    2:694. 

16.  Hnaband. 

Of  plaintitT's  wife,  as  element  of  dam- 
ages for  breach  of  warranty,  see 
Damages,  S  137. 


Italia  tTD*  Indlcatoa  point*  with  annotation. 
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DEATH— DEDICATION. 


TI.   BFFBCT  OP. 
(I   St.  a*n*r«ll]>. 

Effect  of  death  of  one  member  of  firm  to 
render  books  admissible  in  action  be- 
tween third  parties  as  entries  by  de- 
ceased person  against  interest,  see 
Evidence,  9  654. 

Effect  of  death  of  'insured  during  days  ot 
grace,  but  before  payment  of  pre- 
mium, upon  right  to  insurance,  see 
Insurance,  S  426. 

Of  surety  as  determining  liability  on 
bond,  see  Principal  and  SOrety, 
§  14. 

Ab  excusing  noncompliance  with  condi- 
tion upon  which  testamentary  gift  is 
made,  see  WiLLS.  g  280. 

Effect  of  death  during  testator's  life- 
time, of  member  of  class  to  whom  be- 
quest is  made,  Me  Wtu.8,  g  337. 


DEATH  OERIIFIOATE. 


DEATH  DUTtEB. 

See  Taxes,  XIV. 


DEATH  WITHOUT  IBSUE. 

Presumption  as  to,  see  Etidencb,  9  1591. 


DEBENXmiES. 


Rights  of  holders  of  debentures  of  cor- 
poration, ranking  pari  passu,  to 
have  interest  equalized  before  dis- 
tributing proceeds  of  security,  see 
Bonds,  g  89. 


When  assignment  of,  effectual,  see  As- 
signment, S  24. 

Priority  of  debts  incurred  by  executors 
in  carrying  on  testators  busineBB, 
see  Ei:ecutobs  and  Admin  istkators, 


DEBTOB  AND  CBEDITOB. 

Aa  beticeen  debtor  and  creditor,  vpon 
whom  doe*  loan  fall  trhere  agent 
authoriied  to  receive  money  only, 
takes  ehecie  and  niiHnpproprlatee 
proceedH.      lO-.epO    (case  p.   390). 

Sufficiency  of  notice  requiring  payment 
of  debt  for  which  no  time  of  pay- 
ment has  been  agreed  on,  to  put 
debtor  in  default.    3:902. 


DECEASED  PERSON. 


DEOULBATIONB. 

As  evidence,  see  Evidence,  X. 


DEDICATION. 


II.  mode;  and  bfpect. 

ft.  la  s«Ber>L 

S   14.  Shown  hr  «■•. 

Dedication  of  property  to  ptiWIe  for 
purpose*  of  vIpkj  or  recreaHon. 
4:Soa    (ease  p.  868). 

fl   IS.  —SI  hlEhwar. 

Presumption  of,  from  user  of  cul-de-sac 
as  highway.     4:868. 

g   19.  ESaot   of   dedleatloB   for   Itlgh- 


Of  full  width  of  strip  of  land  stretching 
across  ravine,  spanned  by  bridge  not 
occupying  entire  width.    1 :786. 
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e.  Eatota  or  lmter«tt  or«atad. 

By  deed  of  timber,  see  Tihber,  S  8. 

4.  Lifa  or  fee. 
e.  Suarlptlon  of  property 

▼eyed,   SS   &T,  62.  %  ST.  Oenei 

a.  What  property  poiiei,  §g  64, 

Bl. 
e.  Estate   or  lutereit  ere&ted,   § 


I  Fraudulent 


Covenants  and  conditions  in,  see  Cove- 
nants AND  Conditions. 

Future  support  of  grantor  as  valuable 
consideration   for, 
Conveyances,  §  18. 

Validity  of,  executed  by  adjudged  in- 
competent  during  lucid  interval,  sec 
Incompetent  Psrsons,  9  14. 

VA- 


K.  In  BenoTSii  oonatraottoH. 

8  24.  Oenerallr- 

Representation  of  unborn  children  by 
trustees  of  deed  of  settlement  in  ac- 
tion to  determine  construction. 
4:10. 

e.  Deeerlptlom  of  property  oomvejed. 


ft  67.  OeaeratlT. 

Construction   of,  as 
Boundaries,  II. 


to  boundaries,   see 


8  62.  OoBfllotinjE   desoHptions. 

Dimensions  as  essential  part  of  descrip* 
tion  of  land  conveyed.  4:728  (opin- 
ion of  Vaughn  Williams,  L.  J.). 

d.  What  property  paiaei. 

I.  In  (eneral, 

i  64.  Oenerally. 

As  fixtures,  see  Fixtures. 

Estoppel  of  grantor  of  iand  bounded  by 
seashore  to  interfere  with  grantee's 
access  to  the  sea,  see  EstopfeL,  S  20. 

2.  Beierrationi  and  ezaeptloBa. 

8  81.  By  ImpUoktlon. 

Reservation  in  favor  of  grantor,  implied 
upon  grant  of  moiety  of  wall  with 
intent  to  make  it  a  party  wall. 
2:380. 


8   119,  Oroonda      for      r«voe»tion      ^ 


What  mfareprwaeHtoHoM*  an  to  the  f 
tents  of  a  deed  vrUl  render  it  % 
tn  lato.     4:603. 


DEFAMATIOH. 

See  LiBEii  AND  Slander. 


D5FAITI.TER. 


Validity  of  agreement  to  pay  bet  if  the 
winner  will  refrain  from  publishing 
the  loser  as  a  defaulter.     6:962. 


DEFINED  OHANNEI.. 


DEFINITI01VS. 

See  Words  and  F 


DEIAT. 

Proviiiion  exempting  earrier  fn»n  lla- 
bUUff  for  loas  caused  by  defnir  e* 
ertending  to  loaa  caused  by  negli- 
gence.    e.l3i. 

iWeoAure  of  damagea  for  delay  in  de- 
livery of  goodH  purehaaed  ojt  affeet- 
ed  by  price  at  UThlch  thny  were  re- 
sold.    7;aal    (came  p,   31S) . 

ZAabiHty  of  routractor  for  faUttre  to 
cotnplet«  u>orle  within  atlpidated 
time  oiping  to  delay  on  the  part  of 
independent  oontmctora.  8 :83I 
(ease  p.  €10) . 


Italle  typo  Indioatea  points  wltli  annetatlon. 
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DBI,  GBraiERE  AGEHTS, 

See  Factoks,  S  17. 


Delivery  of  policy  reciting  payment  of 
premium  as  estopping  insurer  from 
relying  on  condition  that  it  shall  not 
become  effective  until  premium  is 
paid,  Bee  Insurance,  3  499. 


DE  MINIKIS. 


Of  will,  see  Wills,  S  92. 


Who  are,  within  Workmen's  Compensa- 
tion Act,  see  Workmen's  Compen- 
sation, II.  c. 


In  bank  generally,  see  Banks,  VI.  a. 
In  bank,  sufficiency  of  bequest  to  carry, 
see  Wills. 


Duty  of  railway  or  steamship  company 
to  persons  at,  see  Carriers,  S  331. 


DESOEHT  AHD  DISTRIBUTIOlf . 

n.  RlKht  to  Inherit. 

«.  -WJia  cKtttled  Baserally,  g  S. 
e.  BlElita  of  bnaband  Mid  wife, 
g§  34,  35. 

Brin^'ng  advances  into  hotchpot  In  di- 
viding undisposed-of  reaidae,  see  Ap- 

TANCEHENT8,  §  2. 


As  to  distribution  of  decedent's  estate 
generally,  see  Executors  and  Ad- 

HINlSTBATORfi,  IV.  d. 

Effect  of  decraration  in  will  to  exclude 
from  participation  in  estate,  see 
Wills,  |  306. 

ii.  right  to  inherit. 

*.  Who  entlUed  Kvnerally. 

§  8.  RiiJiti 


Father  aa  sole  next  of  ktn  of  unmar- 
ried child,  lo  exclusion  of  mother. 
1  -.see  (case  p.  sse) . 

Effect  of  Harried  Woman's  Propertv  Act 
upon  right  of  mother  to  participate 
with  father  in  distribution  of  per- 
sonalty of  intestate  child.    1 :6E6. 

c  Rlsbta  of  liiub«ad  mui  wife. 


Time  a»  of  tt-hich  valuation  of  deoe- 
dent'a  estate  in  to  be  tatien  for  aa- 
aionment  of  share  of  gurvivim/ 
npouae.    3:973  (case  p.  om). 

Valuation  of  contingent  reversionary  in- 
terest forming  part  of  husband's  es- 
tate, in  determining  widow's  rifrhta. 
3:967. 


DESERTION. 

Condonation  of,  see  Divorcb  and  Sepa- 
ration, g  69. 

As  reviving  condoned  adultery,  see  Di- 
vorce AND  Separation,  8  60. 

Liability  of  husband  for  support  of  wife 
who,  after   deserting  him,  becomes 


:,  see  Husband  and  Wif 


DETECTITE. 


Liability  of  employer  for,  false  state- 
ments and  threats  made  by,  see 
pRiNCiPAi:  and  Agent,  S  69. 


BixiUe'M  right  to  maintain  action  of, 
far  damage  or  conversion  of  bailed 
property .     3:303. 
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DEVXATION. 

As  affecting  rights  and  liabilities  of  car- 
riers, Be«  CARRiKta,  %%  501,  619,  568, 
573,  591.  . 

From  voyage  insured,  see  Insurance, 
9  8341. 


DEVIBEEB  AND  I^GATEEB. 

Ornamental  articles  as  fixtures  as  be- 
tween devisees  and  legatees,  see  Fix- 
TUKE8,  9  641. 

Payment  of  interest  by  devisee  of  prop- 
erty covered  by  mortgage  as  keeping 
debt  alive  against  whole  estate,  see 

LiHITATIOM   OF   ACTIONS,   S   246. 

Generally,  see  Wills. 

Sight  of  widow  to  dower  In  improve- 
tnrmta  placed  on  property  bff  htts- 
band'n  deviaee.     3.037. 


DIES  HOH. 

Sunday  as,  see  Time,  3  7. 


DHJfcTATXOH  OF  HEABT. 


Liability  of  insurer  against  accident  for 
death   cansed   by,   see   Insurance, 


DIMEHSIOHS. 

As  essential  part  of  description  of  land 
conveyed.  4:728  (opinion  of  Vaughn 
Wilhams,  LJ.). 


%   1.  Generally. 

Rioht  of  diplomattc  officer  to  irafre 
Immunitii  from  suit.  9:104S 
(case  p.  1021). 

Right  of  minister  of  foreign  state  to  as- 
sert immunity  from  suit  after  hav- 
ing once  waived  it.    9:1021. 


DIBEOTOBS. 

Of  social  club,  see  Clubs. 

Of  corporations  generally,  see  CORFMUk" 
TIONS,  XI. 

Liability  of  director  of  corporations  hold- 
ing qualifying  shares  as  trustee,  to 
account  to  cestui  que  trust  for  re- 
muneration received,  see  Trusts, 
S  105. 


DISCHARGE. 

In  bankruptcy,  see  Bankruptcit,  XIIL 
Of  employee,  see  Master  and  Servant, 

Of  surety,  see  pRtNctPAL  and  Surety,  I. 


DISCOVERT  AND  IN8P1B0TION. 
I.    IN    QEXBRAI.. 


Bight  to  require  production  of  seated 
packet,  or  artirlen  not  of  a  docu> 
Mtriitai'y  chamcter,  upon  mibpoina 
dvce*  tectim.  3:219  (cane  p. 
211). 

S  II.  Frodnctlon  or  Impectioll  of- 
docnmantB. 

Right  of  plaintiff  in  negHgence  action  to 
discovery  of  written  statement  ob- 
tained from  him  by  defendant's 
agent.    3:926. 

8   16.  —  order  or  labpceaa  for. 

Agreement  not  to  deliver  up  document 
without  depositor's  consent  aa  ex- 
cusing obedience.    3:211. 

Issuance  of  attachment  to  enforce  obedi- 
ence.   3:211. 


DISCRETION. 


As  defense  to  action  for  breach  of  prom- 
ise to  marry,  see  Breach  of  Pboh- 
ISE,  §§  6,  7. 


Italic  tTpe  iBdlcatea  points  with  aaaotatlon. 
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DISEASE— DIVORCE  AND  SEPARATION. 


Liability  of  insurer  against  accident  for 
death  caused  by  disease  resulting 
from  accident,  see  Insurance,  §656. 

As  accident  within  Workmen's  Compen- 
sation Act,  see  WORKMEN'S  Com- 
pensation, S  34. 


DISHONOR. 

Of  check,  see  Banks,  g  110. 
Notice  of  dishonor  of  note,  eee  Bills  and 
Notes,  VIII. 


DISSOLUnoiT. 

Of  corporation,  effect  of,  see  Corpora- 
tions, XIV.  c. 
Of  partnership,  see  Paktnebship,  VI. 


DISTRICT  HESBEHGERS. 

A»  oommon  carrier*  of  good*.     8:S1S. 


DITIDEHDS. 

On  corporate  atock,  generally,  see  Corpo- 
rations, XIII.  e,  4. 

Gift  of,  without  an^  limit  of  time  as 
eqtiivalent    to    gift   of    shares,    see 


DIVORCE  AMD  SEPARATION. 

I.  Ib  caBMral.  ft  3. 
n.  Tke  tnit  and  jBrladlotloB  tliereof, 

U  4.  »- 
IV.  DefanMS,  g§   G6-60,  63. 
V.  Allniailr. 

b.  Tamporary       allmosji       anlt 

B>ney,  gg  79,  84. 
e.  Permanent  allowsne«,  gg  87, 

89. 
d.  Snbieqnent  chaoEC,  g  95. 

Agreement  not  to  apply  for,  as  aufilcient 
consideration  for  postnuptial  settle- 
ment, see  Bankruptcy,  S  46. 

Validity  of  agreement  to  marry  on  di- 
vorce of  present  husband  or  wife,  see 
Brt:ach  of  Promise,  S  2. 

Recovery  of  damages  from  corespondent 
see  Husband  and  Wife,  g  145. 


Failure  of  plaintiflf  in  undefended  suit 
to  disclose  own  adultery  as  exposing 
decree  to  collateral  attack,  see  Judg- 
ment, S  362. 

Annulment   of  marriage,   see   MarriaCE, 


I.    IN   GBMBRAI.. 

g  3.  Operation   and   effeet   of   diToree 

Kenerally. 
Validity  of  agreement  to  marry  as  af-^ 


g  4.  Oenerallr. 

Decree  rendered  in  a  foreign  country,  see 
Judgment,  S  366. 

g  9.  Reald«noe  o<  parties  ma  affeotlag 
Jariidlotlon. 

Law  governing  question  of  domicil,  for 
purpose  of  determining  whether  for- 
eign court  had  jurisdiction  of  di- 
vorce Buit,  see  Conflict  of  Laws, 
g  66. 

Right  of  deserted  wife  to  adopt  husband's 
acquired  domicil  for  purpose  of  suit. 
5:717. 

Jurisdiction  of  court  of  domicil  to  undo 
marriage  solemnized  in  another 
country.    B:717. 

IV.   DBCRXSES. 

8  SS.  CondonatltB. 


g   Sel    [New]. —of  adalterj. 
Condonation  ofi  advlterg,     0:031,  6S9. 
g  S7.  —  of  emeltr. 
Condonatton  of  erueltf/.    6:620,  604, 
g  58.  — of    oo^mnttloattOB    of    loath* 
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g   S9.  —  of  deiertloa. 

Condonatton  of  deaertton.    6:636,  671. 

t   681   [Nmt].     —  ttf  hRUtnal  drank- 


soaTietioB      tax 


Hevival  of  condoned  adultery  by  miscon- 
duct not  in  itself  amounting  to 
matrimonial  offense.    6:670. 

Revival  of  condoned  adultery  by  deser- 
tion.   6:585. 

Revival  of  wife's  condoned  adultery  by 
breaking  promise  to  have  nothinj; 
more  to  say  to  corespondent,  though 
adultery  is  not  subsequently  com- 
mitted.   6:581. 


Bffe4^t  of  oondonatioti  of  matriinonlnl 
o/fenttc  on  award  of,  or  poirpi- 
of  roiirt  to  aii-ard,  aUmonf/. 
6:641. 


Condonation  of  malrltnonlal  offenee 
an  prpeliiding  alloiranfv  of  roun- 
«el   feen  in   pending  e»lt.     6:630. 

c.  Fermaiieiit  alloiraBee. 

tl  87.  Generally, 

KffeH   of   condonation 


onr, 


Proceedings  for  judicial  separation  as 
bar  to  alimentary  allowance  under 
Matrimonial  Causes  Act,  1884. 
3:542. 


Right  to  alimony  aa  affecleA  by  cir- 
cumstance t/tat  voifB  (H  (n  prison 
or  other  tnetitution.  3:651  (ease 
p.   6*2). 

Right  to  take  voluntary  alloivanoe  en- 
Joyed  by  husband  into  account  in 
fixing    alimony.      9 :620     (case    p. 

eiaj. 

d.  Bnbaeqnent   change, 

S   98.  Oeneiallr, 

Modification  of  order  fixing  amount  of 
permanent  alimony  where  trustees 
under  discretionary  trust,  instead  of 
paying  whole  income  to  husband, 
formulate  scheme  for  its  application 
for  the  husband,  wife,  and  issue. 
9:615. 


DOCTOR. 

See  Physicians  and  Surgeons. 


Effect  of  condonation  on  right  to  get 
up  misconduct  a»  a  recriminatorn 
defense.     6:642. 

V.    ALIMONY, 
b.  Temporaiy  alimony)  anlt  i 


BOOITHBHT. 


Ab  evidence,  see  Evidence,  V, 
Requiring  production  of,  see  DtsooVERY 
AND  Inspection. 


DOG  ORATES, 

As  fixtures,  see  Fixtures,  §  9 


By    foreign    corporation,    see    CORPI 

TI0N8,  XV.  b. 
See  also  Words  and  Phrases,  S  18. 


irard   of,   or  poirer  of 
rd,  allmonff.     6:031. 


w  of  domicil  as  afTccting  validity  of 
will  disposing  of  chattel  interest  in 
land,  see  Conflict  of  Laws,  9  iS9. 


Italic  type  Indicate!  point*  wltli  annotation. 
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8  6.  For  JnilidlotloBMl  pnrposei. 
Law  governing  question  of,  for  purpo^ 
of  determining  whether  foreign  court 
had  jurisdiction  of  divorce  suit,  aee 
Conflict  of  Laws,  S  66. 

8  9.  Of  married  woman   llTl>g   apart 
from  hnaband. 

Of  deserted  wife  for  purpose  of  divorce 
suit,  see  Divorce  and  Separation, 


g  S3.  0«m«raU]r. 

Laches  precluding  asaetiion  of  claim  for, 
see  Limitation  of  Actions,  S  26. 

%  41.  EatlmatInK  Talve  of  dawsr. 

Time  for  aacertainlng  tMiIufl  of  Hind 
for  •purpoKea  of  OBSlgning  dower; 
and  right  of  dower  iHtb  respect  tv 
improvementm  ■plaoad  thereon. 
3:900    (Ctue  p.   029). 


DRAFT. 

Right  of  Iiank  in  respect  of  draft  fraud- 
ulently altered,  see  Banks,  §  136. 

In  general,  see  Bills  and  Notes. 

Bank  draft  made  payable  to  creditor  af 
payment  of  the  debt,  see  Payment, 
8  15. 


DOMICIL— EAR2JINGS. 

DRAWK  AOAinST. 

See  Words  and  Phrases,  §  19. 


DRAirr  ACTS. 


DRAMATIC  COHFOSITIOM. 


DRABIATIO  OOPTRIOHT. 

See  Copyright. 


DRATMEN. 

As  common  carriere,  see  Carriers,  !  14. 


DRVMKENNESS. 

Acceptance  by  carrier  of  drunken  person 
as  passenger,  as  negligence,  see  CaB- 

BIERS,  S  319. 

As  matrimonial  offense,  condonation  of, 
see  Divorce  and  Separation,  9  66. 


As  precluding  enforcement  of  contract 
valid  where'made,  see  Conflict  OF 
Laws,  S  18. 


DWELUNO. 

Covenants    as   to,   aee   Covenants   AMD 

Conditions,  s  66. 
Occupancy  of  building  as  within  meaning 

of  insurance  policy,  see  Insuranct, 


DTINO  DECIABATIOMS. 

See  Evidence,  X.  1. 


See  Words  AND  Phrases,  20. 


EARNINGS. 

See  Words  and  Phrases,  21. 
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e  45.  Wnya  EenenUy, 


IL  Or«stloii|  how  so«mir«d. 
a.  In  KencrBl,  %  4. 
fc.  By    preaoTlption,     gg     1S-I4, 

19,  2S. 
e.  As   Bppartsnaut;    Implioatlon 
or  by  neeeiilty,  g  28, 
in.  EztMit   of   rtcbta  uid   dntlu,    gg 
4S.  47,  50. 
V.  DnTBtion)     termlBBtlm,     gg     60, 


U.   CRBATION)     HOW     ACaUIRBD. 


h.  By  praicriptloB. 


g   12.  generally. 


^o^uUKNon  fcy  prearrlption  of  right  to 
vtait  object  of  Interpnt  on  private 
property,  or  to  renort  thereto  for 
piirpoHea  of  pleamire.  4:SS0  (ca«e 
p.  SOS). 


8   13.  In    property    In    poi 


May  a  tenant  of  one  close  acqMre  an 
Vaaement  in  an  adjoining  Wose  of 
hiK  landlord  agalniit  the  tatter  or 
another  of  his  IcnantH.  4:9»S 
(case  p.  9S7). 

tt   14.  IitElit  and  >lr. 

Extin^ishment  of  easement  of  ancient 
light  by  unity  of  seiain,  see  post, 
g  60. 

fi    10.  RlKllt  of  way. 

AcquiBition  by  prescription  of  riKht  of 
way  by  tenant  over  land  in  occupa- 
tion of  another  tenant  of  same  land- 
lord.   4:987. 


!,  in  1 


B  of  lako  ikorc. 


fi  28.  0«n*rally. 
Implied  in  grant  of  party  wall,  i 
TY  Wall,  §  3. 


EJctent  of  right  conferred  by  ffrant  or 
reaerx-ation  in  conveyance  of  lot  of 
right  to  use  lane  or  alley.  3:033 
(cane  p.   S39} . 

g  47.  —  fenelnE  In. 

Sight  of  owner  of  aervient  tenement  to 
fence  aide  of  right  of  leay  a» 
against  otxner  of  the  dominant 
tenement,  or  viae  veraa.  7  :SOt 
(cage  P..2A6). 

g  50.  ^obatmotion;  ■tmctOTei  In  or 
OTnrg  sates. 

Right  to  put  fence  of  gate  across  private 
right  of  way.    7 :246. 

Right  of  grantee  of  city  lot  having  ease- 
ment in  lane  in  rear,  to  construct 
overhanging  fire  escape.    8:529. 


T.   DURATION  I 
g   60.  Gonorally. 


HINATIOH. 


Effect  upon  eaaement  of  unity  of  ssJsIti 
of  dominant  and  servient  eatatem. 
1  ■.4-77   (cane  p.  *a9) . 

Extinguishment  of  easement  of  ancient 
light  by  unity  of  seisin.    1:469. 

Extinguishment  of  eaaement  appurtenant 
to  leased  property  by  conveyance  of 
reversion  to  owiier  of  servient  tene- 
ment.   1:469. 

8  6Si  AdTsrie  posscaaibD. 

Effect  of  possession  adverse  to  cove- 
nantor to  extinguish  negative  ease- 
ment created  by  covenant.    2:844, 


Conviction  of,  for  publishing  newspaper 
articles  detrimental  to  persona  under 
trial.    2:469. 


EFFECTIVE  CAUSE. 

Introduction  of  tenant  by  real  estate 
agent  as  effective  cause  of  subse- 
quent sale,  see  Brokers,  5  37, 

Of  injury,  see  PROXIMATE  Oause. 


Italic  typB  Indicates  notnta  with  annotation. 
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ELECTIOK— ELECTRICITY. 


EIXCTIOH. 

To  take  under  or  against  will,  see  Wills, 


XIZXClnOH  OP  REMEDIES. 
II.   BKFBCTi   FURaniNd   T1VO   RBMS- 

aiKS. 

H  Se.  Qenerollr. 

Proceeding  for  judicial  separation  as 
bar  to  alimentary  allowance.    3:542. 

Applicability  of  rule  that  one  defendant 
may  be  allowed  to  defend  while  judg- 
■  ment  is  entered  against  the  other,  to 
case  where  the  right  of  action  can 
only  be  in  the  alternative  against 
one  or  the  other  of  two  defendants. 
7:385. 

§  41.  Contrwita  proenied  by  frand. 

Jtfght  of  person  induced  to  take  gJiarea 
in  cotnpany  by  tntnrepresentation 
U>  recover  datnage»  tor  fi-aud,  after 
obtalniiiff  iudffmcnt  agalniit  the 
company  for  antonnt  paid  bf/  him. 
9:S9^    (ca»e  p.  88JJ . 

8  45.  Action     agKlnat     prlnolp*!     or 

Judgment  against  agent  as  bar  to  action 
against  principal.    7:365. 


ELECTRICITT. 


I.  In  KoneTBl,  g   1. 
m.  Confltotlng     rlKbta     of     different 

oomponlea,  g  9. 
IV.  Injarlea  reanltlns  fniia, 

».  NeBllKene*  of  party  oanilnc 
inJniT,  S9  10,  12,  16,  18,  21, 
25. 


S   1.  Generally. 

Terms  of  franchiae  as  imposing  liability 
on  electric  railway  company  tor  es- 
cape of  electricity.    2:114. 


8  9.  Generally. 

I4ahlltt!/  of  aiirr  nf  electricity  for  in- 
terference with  the  biuliicoa  or  in- 
jury  to  the  property  of  another  re- 
Kttlting  from  induction  or  from  titie 
of  earth  as  a  return  electric  cir- 
cuit.    g:lS9   (cave  If.  X14J. 


Orant  of  franchise  e 
eive  privilege  to 
3:130. 

Liability  of  electric  railway  company  for 
interference  with  working  of  sub- 
marine cable  by  leakage  of  current. 
2:114. 

IT.   INJURIES  RESULTING  FROM. 
B.  NecliBeMee  of  pnrty  ennalng  Injnry. 

B   10.  Oenenlly. 

Sufficiency  of  proof  of  negligence  as  to, 
see  Evidence,  §  1480. 

Degree  of  care  required  of  electric  com- 
party  a«  to  tctres  etrung  along  hlffli- 
wag.     J. -797. 

9   12.  Nesllsenoo  aa  to  wlrea  eenaral- 


Liability  of  electric  light  cttmpany  for 
eivape  of  electricity  from  unaU' 
thorlzed  ttriring,  i:49S  (caae  p. 
494). 

e   15.  Inanlatton. 

Sufficiency  of  evidence  to  show  negligence 
of  electric  light  company  as  to,  see 
EyiDBNCE,  S  1480. 

Dntif  of  electric  company  to  inmlate 
and  inspect  rclrca  etrung  along 
highway.      1:790. 


Duty  to  protect  traveler  from  pemonal 
injiiiii  nr  death  front  electrirlly 
carried  hy  irlres  Hfrting  along  hlgh- 
M-ay.     1:797    (caae  p.   780). 


8  21.  — banging  wire*. 

Duty  to  protect  traveler  en  hiffhicay 
from  injury  by  elertrlcltu  fro-m 
broken,  fallen,  ot-  gagging  wiret. 
1 :80a. 


9  26.  Hnnlolpal  UabUlty. 


Mnnicipal  liability  for  Injury  to  traveit' 
er  from  electricity  carried  by  iclre* 
strung  along  highway.     1:809. 
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EMPLOT^S. 


9  36.  In  stnet. 

Contrthutary  negiigenee  of  traveler  re- 
ceiving shock  of  eleclHcitv  from 
vlrea  strung  along  hightvay. 
1 :8iO   (case  p.  7«flJ . 


Validity  of  testamentary  truet  for  the 
benefit  of,  see  Chasities,  S  221. 

Generally,  see  Master  and  Sebtant; 
Workmkn's  Coupe  nsation. 


Se«  Insurance,  XXX. 


ELECTRIC  RAIZ.WAYB. 

As  carriers,  see  Carriers. 

Liability  for  interference  with  the  busi- 
ness or  injury  to  the  property  of  an- 
other from  induction,  or  leakage  of 
current,  see  Electricity,  S  B. 


EMPI.OTMEMX. 

Duty  of  employer  to  furnish,  see  Hastes 

AND  Servant,  s  21. 
Interference  with,  as  actionable  wronc, 

see  Master  and  Servant,  V. 


EMBARGO. 

Btghta  of  parliea  to  contract,  perform- 
ance of  which  im  interfered  wllh 
by.     S:S07. 

lAabUUy  of  tnattrer  vnder  polioy  of 
marine  insurance  for  loaa  ooca- 
Honed  by.     6:33. 


ENCYCLOPEDIA. 


ENDOBSEMEira. 


XMBEZZXXMERT. 

Acquittal  on  charge  of  fraudulent  con- 
version as  res  judicata  in  action  for 
money  received,  see  Judgment,  3  106. 

EMINENT  DOMArN. 


EITOAGE  AND  EMPI.OT. 

See  Words  and  Phrases,  22. 


%.  TaklBK  we  btjnrlnc  property  »■ 
ground  for  oompensktlont  oonie- 
qnentlal  lajnriea. 

1.  Ib  sbuotaL 

(a)  In  general. 

S   14S.  Generally. 

Amount  of  cornpensation  recoverable,  see 
Damages,  III.  p. 


Measure  of  damages  recoverable  for 
breach  of  warranty  of  fitness,  see 
Damages,  3  379. 


ENGINEER. 

Uabaity  of  architect  or  engincm^  for 
negHgenee  in  iamting  '  certifflcatm: 
4  :SB9. 


Italic  type  indloatoi  points  with  annotation. 
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ENTRIES— EMTOPPEU 


In  books  of  account  aa  evidence,  see  Evi- 
dence, S§  665,  666. 

In  surveyor's  field-book  as  evidence,  see 
Etidsnce,  S  688. 


IV.    BaUlTV    1*BI\CIPI.KS. 

8  97.  Ocnerallr. 

Observations  as  to  application  of  principle 
that  where  one  of  two  innocent  par- 
ties muat  suffer  by  the  act  of  a  third, 
he  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sustain 
it     9:720    (opinion    ol    Lord    Par- 


tn.  Eqnltable  estoppel  o*  ••t«pyel  1* 
pal*  I  walT*Tt 
B.  In   ge>eralt   «le>wktai   effaot. 


EQTTITT  OF  BEDEWPTION. 


Validity  of  agreement  operating  as  a  clog 
upon,  see  Mortgage,  g  107. 


Leasehold  of  dissolved  corporation  as 
bona  vacantia,  see  CORPORATIONS, 
g  341. 

B  2.  Of  persosalty. 

Right  of  country  of  domicil  to  personalty 
left  in  another  jurisdiction  by  person 
dying  intestate  and  without  heirs. 
3:198. 


M  i 


„  43. 


t.  B7  Inchea,  Bllence.  or  aoqvlea- 

oeooe,  S  74. 
C.  By  repTcientatlona,  3  B9. 
k.  By   BOKUgeooe    or   fravd,    89 

111,  113,  114. 
L  By  tncoBilBtent  or  mUlaading 

condoet,  clalmi,  etc.,  gi  119, 

1S6,  137. 
J.  By  reoeivlnK  benefits,  g    ISX. 


II.    BY  DBBD, 


,    OB  HBCWRD. 


ft  20.  OeBorally. 

Estoppel  of  grantor  of  land  bounded  by 
^BPajihore"  to  interfere  with  gran- 


a.  la  ceaaral;  eleaients;  effaot. 


6:713. 

g  43.  Ohaiv*  of  posltioa)  lajarr  «' 
pre Jn  dice  of  party  asserting. 

Burden  of  one  asserting  estoppel  to  show 
change  of  position  in  consequence  of 
representations,  see  Evidence,  3  229. 


f.  By  laebei,  sllenoc 


r  acqKleaeeaea. 


Depa»U  of  deed  in  eacrour,  to  be  deliv- 
ered to  mortgagee  on  default,  oa 
clo»     on     equity     of     redemption. 


ESTATE  Dimr. ' 


See  Taxes,  XIV. 


n.  By  deed,  bond,  or  record. 
s.  By  deed,  8  20. 
c.  By  record,  g  33. 


1.  In  (en  oral. 
S   74.  GenBrslly. 

Acquiescence  in  carrying  on  of  testator's 
business  fay  executors  as  estopping 

testator's  creditors  from  claiming 
priority  over  debts  incurred  in  carry- 
ing on  such  business.    7:504. 


g.  By  representations. 

B  SO.  Generally. 

Representations  of  agent  as  to  meaning- 
of  policy  as  estipping  insurer  from 
asserting  a  different  meaning,  se« 
Insurance,  ii  503. 
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Eotofipel  of  bank  to  deny  valtdity  of 
checic  or  draft  by  ylilno  assurance 
that   it   t«   good.      4:S03    (case   p. 

Sufficiency  of  statementu  in  letter  written 
informintr  beneficiary  of  bequest,  by 
one  to  whom  the  property  is  given 
should  the  legatee  not  return  to 
claim  it,  as  basis  of  estoppel,    6:96. 

b.  By  neKligenoe  ar  frand. 

8  111.  JTegllgeBDe  »m  to  readlBg  la- 
■traments  before  ilpiiBKi  Msaept- 
Ing,  or  aotlUB  Bpon  them. 

Carelessness  of  person  who  signs  gnsr- 
&nty  without  reading  it  as  estopping 
him  from  denying  Tiability  thereon. 
4:653. 

to   eoBiiDerolal 


I   113.  HegllK«tioe    : 


Estoppel  of  one  intrusting  to  agent  notes 
which  a^nt,  without  authority  to  is- 
sue them  negotiates,  to  deny  their 
validity.    6:682. 

Certification  of  check  so  drawn  as  to  ad- 
mit of  alteration  aa  estopping  bank 
from  asserting  alteration  after  cer- 
tification.   4:678, 

8   114.  -exeoaUnK  In  Mank. 

Estoppel   of  maker   of  promissory  note 
filled  up  by  agent  for  amount  in 
cess  of  his  authority.    6:666. 


1.  !■  Kenerftl. 

8   110.  GeBer>ll7. 

Of  insurer  by  delivery  of  policy  reciting 

Sayment  of  premium,  to  rely  on  con- 
ition  that  it  sball  not  become  effec- 
tive until  premium  is  paid,  see  IN- 
eURANCE,  g  499. 


9:S»9    (opinion 

%  186.  To  deB7  Talldltr  or  (euBlBe- 
BSH  of  iBatrBueBt. 

See  post,  S  187. 

2.  Ab  to  tltl«. 

fl   137.  GeBerBUj. 

Bringing  action  for  interpretation  of 
will  as  estoppel  to  contest  validity  of 
testamentary  trust.    7:435. 


j.  By  reeelrinc  li«B«flts> 

§   10Z.  QeBerallr, 

Estoppel  of  insurance  company  issuing 
policy  and  receiving  premiums  to 
claim  that  policy  is  vaid  for  failure 
to  sign  application,  see  Insurance 


EVTDEMCE. 


n.  JndlfllBl  Botlaei 

t.  Other  matters,  fl   35. 
DZ.  PreaBmptloBs     HBd     bnrdeB     of 

K   IiBWB,    §    103, 

f.  CoBeemlBg  psnoBB,  gg  123, 

154,  IKBl,  165,  181,  208. 
217,  Z2B. 
L  As  to  skill]  BesIiKeBoe;  oars, 

gg    S76,  277,  286. 
L  Ai   to  rights,  coBtTBOta,  In- 
■trBBieBta     mad     property, 
gg     39S.    397,    415,    447, 
409,  465.  - 
n.  MlBoellKneoBi,  g   503. 
v.  DoGBBieBtary  evidence: 

b.  V>rlaua     particnlBr     daoB- 
moBti.    gg    620,    638,   65S, 

656,  688,  702,  709,  710. 

VH.  Parol     BBd     eztrlBaio     erldenoa 
COBcerBiHK  wrItlBgat 
B.  In  general;  mcKBlngt  IntoN- 
tton)  explBBatloB,  SI   729, 
J  764. 

b.  CiHtom  or  BSSEe,  g  772. 
e.  Prior    aad    collateral    parol 
^^  agnOBieats,  gg  777,  780. 

VUXi    OplBloBl     BBd     OOBolnsloBSt 

m.  PiBger  prlnta,   g   927. 
IX.  OoBfeailoBB       BBd       adBklasloB>| 
evldeaoa     wroBcfnUy     ob- 
talBedi 

a.  Ib    elvll    aotloBa    and    pro> 
'  oeedlngs,   g  049, 

b,  Ib     orlmiBBi     proseeatloM^ 

gg  976,  978. 
X.  Hoaraari         decIaratlMBSt        r«* 

gestni 
B.  Ib  general)  pedlgreai  ropn- 

tatlon,  8  988. 
•■  Party's  oim  acts  BBd  deola- 

raUons,  g    1031. 
d.  Act*      and      deolaratloB      of 

third     persoBs     geaerally, 

gg   1D39,  1049. 

g.  Acts  or  deolaratloBS  of  oo- 

defendant,  %    I0S8. 
I.  DylBK        declarations,         gg 

1124,  1125. 
^.  Patting     entire     eoBTersa- 

tioB  Ib  evideBce,  g   11S7. 


tvn-   «-44ABtai 


Dolnts  with  annotatlaB. 
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XI,  Evidence  >t  former  trial  or  Im 

other  proceediBKi  S   113D. 

XH,  ReleTsnej  &ud  materialit^i 

a.  Ja  Keaenil,  g  1134. 

•.  ConoermlnK     personflf    *per- 

•onsl    relatlaaa,    §g    1163, 

1197,  1217. 

k,  Slnitlar    aeta    or    facta,    gg 

1346,   1348. 
w.  HUoellaneoiu,       gg       1393, 
1413. 
Xni.  Weight,  effsot,   a^d    inJiideaaTi 

a.  Is  KeaerKl.   g    1414. 

b.  Osna«  and  effeet,  i  14Z9. 

c.  Frand  or  good  faith)  trnth 

or  talaltfi  maUoa,  gg  1441, 
1446,    1447. 

d.  NoKUEeaoe!    lUUt   oare,    gg 

14S8,    1470,    1474,    1480, 
1483,  1484,   1487. 

e.  Aa    to    property    riskta,    gg 

1489,  149B. 

t.  Hatters  a«  t»  persout  re- 
lation of  parties,  gg  14S7, 
IBOSl,  lS07a,  150S,  1S09, 
1512-1514. 

1.  Contneta,   gg    1553.    1561. 

Ik.  MlsoellaDooiu  elvil  eaaei, 
gg  1577,  1687,  1590, 
1597,   16121. 

1.  Criminal  eases,  gg  1619, 
16261,  1639,  16B3. 

Right  of  convicted  person  to  maintain 
action    aeainst    witness    for    negli- 

Smtly    friving    false    evidence,    see 
ASE,   S   1. 
Liability  of  one  who  procures  defama- 
tory testimony  to  be  given,  see  Case, 
Si- 
ll.   Jl'DICIAI.    NOTICE), 
f.  Other  matters. 
g  35.  Generally^ 

Jvdirliil  notire  that  certain  arttrlea  are 
irilhin  proiilnton  fii  fire  inKuranre 
poUrg  prohtlHtIng  prcnetWH)  of  dea- 
Iffnated  artidea  on  premlaea. 
3.*7. 


I   103.  Common  law  of  other  state  — 
similarity  to  that  of  fomm. 

Presumotion  that  law  of  foreign   state 
is  the  same  as  that  of  the  forum. 

8:734. 


f.  Concerning  persons. 


g   1Z3.  Oenerally. 

That  plaintiff   in   action   for  breach  of 

Sromise,  ill  at  date  fixed  for  wed- 
ing,  has  recovered  health.    10:81. 


g    164.  IdenUty. 

That  person  accurately  named  in  will  is 
the  legatee  intended.  8i839  (opin- 
ion of  Earl  Lorehum). 

3.  Birth  I  lasnei  death. 

g   1581    [New].  Death  witkont  Isane. 


4.  Aaaenti  anthority. 
fi   165.  Authority. 


5.  Kmowledget  notiee;  Intent;  pnrpoae. 

g   181.  Knowledge  or  notice  of  faota. 

Burden,  in  action  of  crim.  con.,  of  prov- 
ing adulterer's  knowledge  that  wo- 
man was  married.    10:352. 

9  208.  Intent  —  of  partiea  to  oon- 
traota  generally. 

Presumption  of  intention  to  rescind, 
rattier  than  to  vary,  earlier  con- 
tract upon  making  new  contract, 
'  where  conditions  of  earlier  con- 
tract cannot  be  restored  without 
placing  one  party  under  permanent 
and  substantial  disability.  &:S99 
(opinion  of  Lord  Farmoor). 

6.  Malioo. 

g  217.  Malloe  generally. 

Pre»umptlon»  and  bui'den  of  proof 
irhcre  action  for  defamntinn  *» 
hrought  In  renpect  to  ntatt'menta 
niiide  In  character  of  wltnean. 
4:971. 

Presumption  of  malice  arising  from 
reckless  publication  of  report  that 
house  is  nannted.    6:497. 
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»r   good  Calth;   r«llBne«   ob  I  |  469.  Olft     or     adTsnaem 
rep  resell  tatlosa. 


Burden  upon  one  asserting  estoppel  by 
representations  to  show  change  of 
position  in  consequence  of  such  rep- 
.resentations.    6:95.     > 

I.  As   to  akill)  K^Useiioe]   eare. 

!•  Of  person  oansinK  Injur- 

(«>  la  gemerKl. 

B  276.  OeBerally. 

Principle  of  res  ipsa  loquitur,  wh«n  ap- 
plicable. 3  :T9  (opinion  of  Fletcher 
Houlton,  L.  J.).  ^ 

0>)  Oarrien. 

e   CT7.  GenfliTKlly. 

Presumption  of  carrier's  negligence 
toward  passenger  from  skidding'  of 
motor  omnibus  on  slippery  pave- 
ment. 3:79. 
—  from  explosion  in  railway  carriage. 
3  ;420. 

g  X86>  Street  >iid  Intemrbaji  e«ra. 

Presumption  of  negligence  arising  from 
breaking  of  strap  by  which  street- 
car passenger  is  holding.    9:6S6. 


1,  In   cenernl. 

f  aOZ.  Preserlptive    rtitlits. 

Presumption,  arising  from  continued 
user,  of  existence  of  right  to  visit 
object  of  public  interest  on  private 
property.     4:868. 

8  397.  Contraoti  Kenerally. 
Burden    of    proving    reasonableness    of 

contract     in     restraint     of     trade 
7:530  (opinion  of  Lord  Haldane). 

9  415.  Ooatraot  for  i>«c«SMtrloa. 

MuH  the  plaintiff  tn  an  action  agafnnt 
an  infant  for  net-enaarieii  /urninfied 
sAoir  thent  acttmlln  to  hare  been 
required.     1:150  (case  p.  143). 


8  447.  InsaraBM 


'   InanraUe   Inter- 


husDand  to  wife  is  intended  i._  _. 
•gift.  9:790  (opinion  of  Pickford, 
L.J.). 

X.  OwnersUp   or   pouesslon. 

e  465.  Hnaband  and  wife. 

Presumption  that  wearing  apparel  of 
married  woman  is  her  separate 
property.     4 :601. 

B.  Hlsoellaneons. 

I.  CItII   oases. 

S  803.  Oon«raIl7. 


Burden  of  proof  on  application  to  stay 
proceedings  in  action  to  set  aside 
former  judgment.     4r972. 

Burden  of  proof  as  to  probability  of 
mischief  from  escape  of  something 
bron^t  upon  land  not  incidental  to 
its  ordinary  use.     4:243. 

V.    DOCUUBNTARY  BVIDBNCE. 

b.  Varioms   pltrtlenlar   doonnienta. 

2.  CortlSoatei  award. 


4,  Jadgnenta   a 
)  638.  Coroner's 


■d   Jndlelal   reeords. 


Coroner's  inquinition  aa  evidence  of 
the  facta  found.  •  9:70.1    Ccnuc  p. 

001). 

Admissibility  of  coroner's  record  or 
death  certificate  to  show  cause  of 
death.    9:691. 


9.  AeeoMBta    and   i 


innt   bnoka. 


8  ess,  Booka  of  tlilrd  peraoB. 

Admissibility  of  accounts  kept  by  firm 
of  solicitors  employed  by  testamen- 
tary trustees,  in  action  against 
trustees  to  recover  trust  funds  mis- 
appropriated by  member  of  finn, 
and  for  an  accounting.     2:654. 


Italic  tfpe  Indloatea  points  wltk  ■ 


BtatlaB, 


■|-.yC00«^lc   ' 


Effect  of  death  of  one  member  of  firm  to 
render  books  admissible  in  action 
between  third  parties  as  entries  by 
deceased  person  against  interest. 
2:654. 


Admlanibltiln,  an  befireen  third  par- 
tleM,  ol  eiitrlen  ayaliiHl  interest 
moilr  by  deceimed  persona  in  baokit 
of  acfotint.     3:070    (cane  p.  «S<t) . 


IT.  HUaellMiHon*. 


I   ess.  OeaerKlIy. 
Field     hooka     of 
4:728. 


deceased     surveyor. 


S  702.  Hapit   plAta. 
Tithe  map  and  award,  on  question  of 
existence  of  public  road.    4:868. 

i  T09.  Papers  o<  other  persona  gem- 


g   710.  CrlmiBBl  oBMa. 

Documents  found  in  hands  of  one  aC' 
cused  of  seditions  conspiracy  u 
evidence  against  him.  10:836. 
—  as  evidence  against  co-conspira- 
tors.    10:836, 


9  TC9.  OcbotbII;. 

Covenant  to  "pay"  as  ambiguous  expres- 
sion letting  in  parol  evidence  as  to 
meaning.     3:73. 

I  764.  Willi  —  as  to  Intent  of  testa- 
tor Kenemlly. 

Admissibility  of  extrinsic  evidence  i 
question  whether  earlier  was  i 
voked  by  later  will.     6:26. 

b.  Onatom   or   aaagfl. 


8  7TX.  Generally. 

Admissibility  of  evidence  that  article 
prohibited  by  fire  insurance  policy  is 
usually  and  customarily  found  '" 
similar  premises.    3:48. 


videnee  that 
rrtting  to  be 
note.      3:77 


I,  la   general.  . 

g  777.  Generally. 

^dmiaaibaity    of    parol 
pat/tnent   agreed   in  • 
made    tPaa    to    be    bn 
(caae  p.   73} . 

Z.  Tariona  parti  onlar  oontraeta. 

g  780.'E.eBae. 

Admissibility  of  evidence  of  parol  agree- 
ment made  before  execution  of 
lease,  that  rent  may  be  liquidated 
by  giving  note.    3:73. 

VIII.    OPINIONS    AND    COKCLVSIOTia. 


t.  Flnce*  prlKta. 


Adtnimtbauv  of  evidence  of  re»em' 
Mtmce  betieeen  finger  or  hand 
prtntm.     8:70. 

IX.  CONPB88ION8  AND  ADMISSIONS  | 
BVIDHNCB  WRONOPUtl-Y  OB- 
TAINBD. 


,  In  elvll  aotloBS  and  prooeedlnE*- 


7:16. 


propensity   to   kick. 


1>,  la    criminal    proaeoatlona. 


AdmiKMbiUtti  of  fonfesKtoM  of  gvitt 
iHdacetl  by  offer  of  collateral  ben- 
eflt.    1 :890  (caae  p.  883) . 

6  978.  Proonred  l»y  triofcory  or  trand. 

Admissibility  of  confession  obtained  by 
detectives  posing  as  criminals,  by 
offer  to  admit  prisoner  to  gang  if 
he  will  satisfy  them  that  he  has 
committed      some      serious     crime. 
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I.  Dflnc    daolBT&tloub 
S,  Im   erimlB*!   prsaeoation. 
B   1124.  F«rm  of. 


,  In  sen«rml|  pedlKr««)  repntatloa. 


Admisaibllity  of  declarationB  of  par- 
entu  or  putatlie  parents  an  to  pa- 
ternity or  tnatemUy  of  child. 
6:S6a    (case  p.   SiO) . 

Declaration  of  putative  father  as  to  pa- 
ternity of  unborn  iUeHtimate  child 
as  one  against  interesL    6:846. 

e.  PartT**  oira  aeta  and  deoLarattona. 

1.  la  fltrll  aetloni  and  prooevdinKa. 

S   1031.  Oanerallr. 

AdtniaaibiUty  in  hantardy  proeeeMnga 
or  aeHuctlon  nmea,  of  deelarationa 
of  partlea  an  to  patemllf  or  ma- 
ternity  af   Child.      e:8S3,    SS8. 


1.  OItU   eate*. 

S   1030.  Oenerally. 

Declaration  of  putative  father  as  to 
paternity  of  illegitimate  child,  aa 
declaration  against  interest,  see 
ante,  S  988. 

AdtHlaalbtllty,  in  ftaftar^H  proccedtngn, 
of  declarations  bj/  putative  father, 
other  than  defendant,  as  to  pater- 
nity of  Child.    e:S34. 

8   1040,  Of  deoeaaed  person  ~-  acalnst 

Intcreit  Kenerallj. 

ReiiuiBites  of  admissibility  of  declara- 
tions of  deceased  person  as  being 
against  interest.     6:846. 

Statement  by  deceased  person  of  inten- 
tion or  promise  to  marry  certain 
woman  as  deJ^laration  against  in- 
terest.    6:846. 

B.  Acta    OT   deolavatloni  «f  sadefeBd- 


8    1098.  Ocdefendanta. 

AdixilH»nimfy,  HpoM  iohtt  trial,  of  ad- 
iiilfnion  or  confutation  of  one  de- 
fiiidant  tending  to  incriminate  co- 
difciidant.     2:3Sa   (case  p.  330).' 


Admisaihlltty,  and  proper  f&mi ,  of 
statement  made  as  dying  declara- 
tion in  response  to  questions. 
S:020   (case  p.  0t2). 

a   1I2S.  Senae  of  imp«ndln«  deatk. 

B^ief  in  immediate  diaaolvUon  aa 
necessary  element  of  dying  dec- 
laration,   e-.aas  (ease  p.  aai). 


8   1127.  Oonerally. 

Admissibility  of  incidental  matter  as 
part  of  declaration  against  interest. 
6 :846. 


%  1130.  Oronnds  tor  adntlaaioa  or  «x- 
alnalon  ~-  deatk  of  iritnoas. 

Evidence  given  before  magistrate  on 
criminal  charge,  by  witness  since 
deceased,  in  action  for  mali- 
cious prosecution  founded  thereon. 
7:264. 


a.  In  caneral. 

8   1134.  GcnaraUy. 

Relevancy  of  defamatory  statements - 
made  by  witness,  as  affecting  his 
immunity  to  action  for  slander,  see 
Libel  and  Slander,  S  95. 


a.  Ooaoenlnc  peraona)  perau 


lal  I 


8   1163.  Oenerally 

Admissibility  of  statements  made  by  de- 
ceased putative  father  acknowledg- 
ing paternity  of  child,  and  that  he 
intended  to  marry  the  mother  be- 
fore the  child  should  be  bam,  as 
bearing  on  issue  of  paternity^ 
6:827. 


Italia  type  Indloates  pclnta  with  aMuotatlon. 


5.  Intesti  pnrpocB, 

-8  1197.  In   orlmlnkl  oftsei  —  of 

Fact  that  accused  is  a  person  not  of 
good  mental  balance  as  bearing  n^ 
on  defense  that  shooting  wu  acci- 
dentaL    7:272. 

9.  MaUc*. 

I   1217.  In   dvll   KcUox   for   Ubel    or 

Admissibility  in   libel   suit  of  evidence 
of  actual  malice  where  writing  it- 
self  is  apparently  within  the  limitH 
of  fair  comment.    6:136. 
k.  SimllaT  acta  ar  faeta. 
2.  Orlmlmal  oaasa. 
t   1340.  In  pr<MBoiittii>  for  Iionklotd«. 


AdmUslbillty    of    evidence 

acta    in    protBcvtIan    for   'homicide 
eauaed  by  abortlan.     9!ies. 

%   1348.  Hlacelianevn*  «>««Be*. 

Admtaaibilltii  of  evidence  of  Mntilar 
acta  in  prowcutlon  for  abortion. 
0:iaa   (eaaes  vp.  9S,  129 i. 

w.  M laoellaneon*. 

1.  In  elTll  oaaea. 

0    1393.  Oenerallr. 

Relevancy  of  conduct  of  adulterer  in  ac- 
tion in  nature  of  crim.  ton.     10:362. 

Relevancy,  in  action  in  nature  of  crim. 
con.,  of  adulterer's  wealth  and  use 
of  it  to  gain  his  end.    10:352. 

Decision  rendered  by  court  not  of  last- 
resort  in  fqreign  country  as  evi- 
dence of  law  of  that  country.  9:260. 
.Admissibility  of  evidence  of  statements 
made  by  deceased  putative  father 
acknowledging  paternity  of  child, 
and  that  he  intended  to  marry  the 
mother  before  the  child  should  be 
bom,  as  bearing  on  issues  of  pater- 
nity and  dependency.  6:827. 
Z.  In  criminal  oaiM. 


t  1413.  Sllaeellaneana  orimas. 

■AdminMbUity,  in  proaeeuUon  for  driv- 
ing at  dangeratia  ap^ed,  of  evi- 
dence of  traffic  reatmnably  to  be 
expected    vpon    highieay.      It  :201 


SNCE.  1081 

Admissibility  of  evidence  of  cures  effect- 
ed by  Christian  Science  treatment, 
in  prosecution  for  failure  to  provide 
child  with  medical  attendance. 
1:732. 


a.  In   K^neraL 

%   1414.  aen*rall7. 

Existence  of  rule  of  international  law. 
&:88e. 

b.  Cavae  and  etfeeb 

8   1429.  G«H«rallr. 

To  support  finding  that  introduction  of 
property  by  broker  employed  to  let 
OF  sell,  to  one  who  became  tenant, 
was  not  effective  causa  of  subse- 
qnent  sale  to  tenant's  wife.     6:783. 


§   1441.  Frnnd  ot  B(»od  faith. 

Agreement  for  payment  to  inspector  of 
insolvent  estate  to  influence  his  co:v 
sent  to  an  arrangement,  as  evidence 
of  fraud  therein.     2:449. 

a   1446.  Malloe. 

Absence  of  probable  cause  for  prosecu- 
tion as  basis  for  influence  of  actual 
malice.     7:264. 

g  1447.  —in  maklBK  llbelona  or 
■landerona  atatenient. 

Evidence  of  actual  malice  as  warranting 
submission  of  libel  case  to  jury,  not- 
withstanding article  itaelf  is  appar- 
ently fair  comment.    6:136. 

d.  IfegUgenoet   akllli   oara. 


£tnplO|fment  in  violation  of  ataliile  aa 
mt»taintng  child'a  action  for  negli- 
genee.     1:029   (caae  p.  810). 

Employment  of  girl  under  18  about  ma- 
chinery, in  violation  of  statute,  as 
evidence  of  negligence.     1:616. 


SufPciencff  of,  to  render  carrier  liable 
for  injury  to  passenger  for  act  of 
dmnken  fellow-paaaenger.     4:330. 
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§   1474.  Of   railroad    oankpaale*    (en- 
Sufficiency  of  evidence  of  breach  of  duty 
by    railway    company    toward    per- 
sons resorting  to  station  premises. 

8:972. 

tl   1480.  As   to  eltiotrieitr- 

Evidence  that  insulation  in  electric 
wires  in  public  highway  had  become 
defective  aB  warranting  jury  ~~ 
finding.    1:786. 

B   1483.  Mlioallaseoni. 

Evidence  that  rails  of  railway  crossiT 
roadway  at  acute  angle  projected  . 
inches  above  surface,  causing  wheels 
of  motor  trucH  to  skid,  to  warrant 
finding  that  premises  were  unsafe. 
9:52. 

B   14S4.'ContrlbDtor7  negliBemea. 

Snfliciency  to  establish  absence  of  con- 
tributory negligence  on  part  of  de- 
ceased   person.      9 :52     (opinion    of 


g   1487. —«■  to   eIe«trloit7. 

Child  putting  arm  through  latticed  rail- 
ing of  bridge  and  toaching  wire. 
1:786. 

fl.  Aa  to  propextr  rlglita. 

S  1489,  Aa  between  hniband  and 
wife  gcBppally. 

Sufficiency  of  fact  that  goods  were  found 
in  husband's  house  to  sup'rort  aver- 
ment that  they  are  his  property. 
3:776. 

g  1495.  Rlglits  In  real  property  — 
rights  of  public,  dedioatton. 

No  presumption  of  right  to  visit  object 
of  public   interest   on   private  prop- 
erty from  continued  user.     4:868. 
;   relation   o 


g   1497.  OenerallT- 

Sufficiency  of  letter  from  Foreign  Officf 
to  show  that  former  representative 
of  foreign  government  has  ceased  to 
hold  diplomatic  office.     9:1021. 

Existence  of  legal  obligation  to  support 
wife  or  child  aa  proof  of  dependen- 


§   ISOT]    [Mew],  Deatb     wlibont     U- 


e   1508.  IdentltT. 

To  displace  presumption  that  the  "Na- 
tional Society  for  the  Prevention  of 
Cruelty  to  Children"  to  which  be- 
quest was  made  was  the  society  of 
that  name,  and  not  the  "Scottish 
National  Society  for  the  Prevention 
of  Cruelty  to  Children."    8 :839. 

Resemblance  of  finger  prints  as  support- 
ing conviction.     3:68. 

B   1609.  Knowledcei  notice. 

Sufficiency  of  evidence  to  establish  fa- 
ther's knowledge  of  son's  propensity 
to  kick.    7:16. 

Sufficiency  to  establish  notice  to  parent 
of  son's  previous  misconduct.    7:16. 

Proof  of  father's  knowledge  of,  or  acqui- 
escence in,  child's  wrongdoing,  by 
circumstantial  evidence.    7:8. 


g   1512.  Anthorlty. 

Possession  of  promissory  note  as  evi- 
dence of  authority  to  deliver  it. 
5:651. 

On  part  of  conductor  to  charter  street 
car.    6:691. 

Of  secretary  of  corporation  to  institute 
action  m  its  behalf.    6:269. 

Sufficiency  of  evidence  to  warrant  find- 
ing that  libel  published  by  employee 
of  insurance  company  was  within 
scope  of  employment.     6:676. 

Proof  of  allowance  by  husband  to  wife 
as  rebutting  presumption  of  author- 
ity to  pledo«  his  credit  for  necea- 
sariea.     7:385;  7:391. 

\    1513.  Intent;    pnrpoie. 

Persistent  maintenance  of  untenable 
construction  as  evidence  of  inten- 
tion  not  to  be  bound  by  contract. 


ey. 


5:827. 


fflfleiirii  of  evidence  to  eatablWi  con- 
ii II nation  of  matrimonial  offence. 
0:017. 


-  ostAbllih- 


L  Contracts. 

g   1563.  Oenerally. 

Sufficiency  to  justify  finding  that  time 
charter  party  having  five  months  to 
run  at  time  of  requisition  was  ter- 
minated thereby.     8:646. 


Italic  type  ladlcatea  points  wltb  annotation. 
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8  ISei.  VaUdlt7  of.  ,  Nature 

Sufficiency  of,  to  establish  reasonable- 
ness of  contract  in  restraint  of 
trade.    7:630  {opinion  of  Lord  Hal- 


le.- KlioelUmM 


t  elTll  ( 


roboratlon  regtitred  ta 
warrant  conviction  tipon  evi4ence 
of  accomplice.  10:HS0  (caae  p. 
337)  . 

8262   [New].  Ptnser        or       hMMA 


i   1577.  Oeuerallr. 

Of    existence    of    rule    of    international 
law.     6:886. 
'  Decision  by  court  not  of  last  resort  as 
conclusive  evidence  of  law  of  for- 
eign country.'   9:260. 

Joint  liability  of  husband  and  wife  to 

eay  for  necessaries  supplied  to 
ousehold.  7:386;  7:391. 
Sufficiency  of  evidence  to  justify  finding 
that  time  charter  party  having  five 
months  to  run  at  time  of  requisition 
was  terminated  thereby.     S:&46. 

g  1S87.  Ia««r»nee  natterm  —  pay- 
Bie«t  of  pTeminmi. 

Sufficiency  of  evidence  to  support  find- 
ing that  giving  of  note  to  local 
agent  for  insurance  premium  consti- 
tuted a  payment  thereof.    6:366. 


§   ISSO.  • 


B  of  losa  or  lajnry. 


Corroboratltm  of  tettlmong  of  accom- 
pUce  by  another  accomplice,  or 
^clfe  of  accompllee.  10:018  (case 
p.  612). 


Sufficiency  of  evidence  of  re»emblance 
between  finger  or  hand  prints  to 
prove  identity.    3:70   (ease  p.  68). 

2.  Varioma   partloolar   oriaiea. 

g   IS39.  Homicide. 

Sufficiency  to  warrant  verdict  of  man- 
slaughter against  parent  providing 
Christian    Science    treatment    on^ 
for  sick  child.     1:732. 
\ 
It   16S3.  Mlaoellaaeons  orttaes. 
Sufficiency  to  support  conviction  of  at- 
tempt  to    discharge    revolver   at   a 
person.     3:237. 
Refusal  of  parent  to  consent  to  opera- 
tion on  child  for  adenoids  as  sup- 
Krting  conviction  for  criminal  neg- 
;t.     6:460. 


Snffieienev  of  circumstantial  evidence 
to  ft/iotc  thnt  loHM  of  vcKHel  or  cargo 
'•trarmnted  free  from  capture" 
traa  due  to  excepted  rtufc.     S:17. 

9   1597.  CopTriKbt. 

Sufficiency  to  warrant  inference  that 
copright  in  article  written  for  ency- 
clopedia was  intended  to  belong  to 
proprietor.     1:314. 

Use  of  similar  scenic  effects,  make-up  of 
actors,  or  stage  business,  as  evidence 
of  infringement  of  dramatic  copy- 
right.   2:93. 

8   16121    CKew],  VToThmeH'a  oompo>- 

Sufficiency  of  proof  that  infection  c 

ing  blood  poisoning  arose  out  of 
and  in  course  of  employment. 
9:478. 

L  OrlniiiiBl   oaaes. 
I.  In   general. 


EXAHINATION. 

Of  jurors,  see  Jury,  III.  c. 


EZCAVATIOKS. 

Construction  of  contract  for,  see  Con- 
tracts, g  268. 

Injuring  support  to  land,  see  Lateral 
Support. 


I.  Appointnent,  8   13- 
II.  F»wera  aad  llabUiUeai  eoKdnot  of 

a.  BlKlitt,    powers,    and    duties, 

%i  21,  30. 
1>.  IdBbillUeB.  g  50. 
o.  Assets,  g  69. 
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m.  Snlti  BffeotlaB  eitatai 

b.  Salt*  and  jBdcmoBta  ftsatBit, 

e  81. 

IT.  Indebtedneaa)     dlatribntiom;     ma- 
oohmUhk  and  •ettlamenti 
a.  Debts  and  obllsationc,  g  03. 
>  d.  DlstrlbntloB,     Sg     lOO,     110, 
112. 

Legacies  generally,  see  Wills,  XIII. 

1.    APPOINTMENT. 

§   13.  ValldttTi  collateral  attaeh. 

VaUtlHy  of  grant  of  adtnlnlatraUMt 
where  tvlll  ia  mibeequefitl^  diaeov' 
ered.     7:498   (earn  p.  404). 

Grant  of  letters  of  administration  as 
'  within  provision  of  Conveyancing 
Act  that,  83  against  a  purchaser,  an 
order  of  the  court  shall  not  be  in- 
validated on  ground  of  want  of  ju- 
risdiction.   7:464. 


JM^ht  o/  legatee  of  atoofc  en((tl«d  to 
outntilattve  dividends,  to  dtvidetida 
aubaequerUly  declared  covering  ar~ 
rearagea  Uteretofore  eziating. 
10:097    (caae  p.    070. 

III.    SUITS  AFFBCTINQ  ESTATE. 


a.  Rlgbta,  powers,  a«d  dutlei. 

1.  Im  ceaaraL 

fi  21.  Gonerallj. 

i>ulj;  of  executor  to  Inform  legatee  of 
terms  of  legacy.  0:104  (caae  p. 
OS). 

%,  PoKBeailon  or  disposal  of  property. 


dlspoae    of    personal 


%  39.  Fowor 

property. 

Validity  of  title  acquired  by  purchaser 
from  administrators  of  supposed  in- 
testate, where  will  is  subsequently 
discovered.     7:464. 

b.  LUblllUe*. 

8  50.  Generally. 

Construction  of  statute  making  executor 
a   trustee  of  undisposed-of  residue. 


I  60.  Generally. 

Character   of  fixture   as  realty  or   , 
sonalty,  as  between  heir  or  devisee 

and     personal     representative. 
Fixtures,  §  64  i. 


b.  Snlta    . 


ad    Jndsments    against. 


g  81.  Generally. 

Applicability  of  statute  requiring  ob- 
taining of  leave  to  appeal  in  action 
against  liquidator,  to  action  for  can- 
struction  of  will  of  which  trust  com- 
pany in  liquidation  is  executor,  see 
Appeal  and  Error,  g  65. 


a.  Debts    and    obUsatioBa. 

3.  Fay^eat  and  priarity. 

8  03.  Priority. 

Right  of  oreditorm  of  Imatneaii  carried 
on  hv  exectttor  (o  preference  over 
creditors  of  teatalor.  7!SIS  fooas 
p.  604). 

d  Dlitribntlon. 

1.  In  ECneral. 

8   100.  Generally. 

Time  of  valuation  of  estate  in  assigning 
share  of  surviving  husband  or  wife, 
see  Descent  and  Distribution,  SS 
84-35. 

2.  Retalnert  deduDtian  m  set-oC. 


Duty  of  debtor  to  account  for  ittatute- 
barred  debt  before  participating 
ill  FUtate  of  creditor.  4:718  (caae 
p.  713). 

8  112.  Persons  against  wbont  the 
riglit    may    be    asserted. 

Duty  of  sole  residuary  legatee  to  bring 
debt  into  account  before  participat- 
ing in  creditor's  estate.     4:713. 


EXEMFLART  DAMAGES. 


See  DAMAGEa,  TI. 


Italic  type  Indicates  points  nritb  annotation. 


■  biCodgle 


EXEMPTIONS— FALSE  IMPRISONMENT, 


From  taxation,  see  Taxes,  IV.  d. 
From    asses ament    for    public    improve- 
ment,   see    Public    Improvkmbntb, 


b.  Tools,    ImplomeaU,    eto. 
B  St.  Exomptlona. 


>.  In   EoaoToI. 

8  4.  liBbllitjr  at  oarrler: 

Carrier's  liability  for  injury  to  passen- 
ger from  explosion  of  parcel  of  fire- 
works carried  by  fellow  passenger, 
see  Carriers,  §  319. 


Cab,   or  other  vehicle  uaed   for  tratu- 
portaUpu    of   poBaenger*   for    hire, 
aa  exempt  property, 
p.  47B). 


4:478    (oaae 


EXEBTIOM. 

EXTIKOUI8HMENT. 

Right  to  recover  under  accident  policy 

for  injury  resulting  from,  see  IN-   of  easement,  aee  Easements,  S§  60,  62. 
BURANCB,  §  684. 


II.    INJURIES    FBOM    BXPLOBIOITS. 


EXPRESS   GOMPAiriES. 

Aa  common  carriers  of  goods,  see  Car- 
riers, S  9. 

Delivery  of  liquor  sent  c.  o.  d.  as  un- 
lawful sale  by  agent,  aee  Intoxicat- 
ing Liquors,  §  57. 


GXHIBITIOH. 


Of  copyrighted  moving  picture  films  at 
unau^orized  place  as  infringement 
of  copyright,  see  Copyright,  S  H- 


Charge  of,  as  libel  or  slander,  see  LlBBL. 
AND  Slander,  S  391. 


EX  LEX. 

See  Words  and  Phrases,  23. 


EXPATBIATIOH. 

See  Citizenship,  S  4. 


EXFECTANCT. 


Effect  of  discharge  In  bankruptcy  of  one 
who  had  assigned  expectancy  to  ->- 
cure  loan,  on  rights  of  assignee, 
BANKRUPTCy,  S  119. 


FACTOBIEB. 


Employment  in  contravention  of  factory 
act  aa  evidence  of  negligence,  see 
Evidence,  g  1469, 


§   IT.  Del  orederc  Kgents. 

Uablllty  of  del  eredere  agent  for  non- 
peiformanre  of  contraet  b|r  bvger. 
0:043   (case  p.  BSH). 


FAIR  COMBCEIfT. 

As  libel,  see  Libel  and  Slander. 


EXPLOSIOK. 


Liability  of  insurer  against  flre  for  dam- 
age caused  by  explosion  occasioned 
by  fire,  see  Insurance,  %  636. 


FALSE  IHPRISONMEirr. 

I.  In  general.   B  5. 
II,  \71io  Uable,  S   10. 
in.  Defesn-i  jnatlfioatton,  g  31. 
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I.    IN  CBNERAL. 


TALSE    STATEMENTS. 


,  g  5.  Extent  at  reatraliit. 


Right  of  action  for  nervoas  shock   oc- 
casioned by,  see  Case,  S  1. 
Refuaal    of    employer    to    afford    em- 1  Liability   of   employer   for   false   statft- 
ploKce  facilitlea   for  teavlna  work  ments  made  by  detective,  see  Prin- 

before   quitting   time   aa   false   im-  CIPAL  AND  AcENT, 

prlaonment.    3:898  (case  p.  880), 

Refusal  of  mine  owner  to  permit  use  of 
lift  by  miner  leaving  work  before 
quitting  time.    8:886. 


g   10.  Generally. 

Right  of  private  peruana  to  moire  or 
caune  arretit  u-lthout  u-arr<int. 
7:079   (caee  p.   eoo)  . 

HI.   Dec-BKSBSt    JUSTIFICATION. 

a  31.  Probable  cause. 

Suspicion  thab  felony  has  been  com- 
mitted as  justifying  arrest  by  pri- 
vate person.    7:666, 


FALSE  PRETENSES. 

I  3.  Oharaoter  of  pretenae. 

What  constltutea  an  attempt  to  obtain 
monen  by  falae  preteaeea.  S!S9S 
(case  p.  SS7) . 

Pretense  of  robbery  as  warranting  con- 
viction of  an  attemnt  to  obtain 
money  from  insurer  by  false  pre- 
tenses.   8:687. 

R   11.  Pretenae  made  to  tblrd  peraan. 

False  pretense  made  to  third  person, 
with  pxpectation  that  it  will  be  re- 
ported to  one  from  whom  money  was 
to  be  obtained  as  supporting  con- 
viction.   8:587. 


FALSE  REPRESENTATIONS. 

In  general,  see  Fraud  and  Deceit. 

Right  of  insured  to  recover  pi 

paid  in  reliance  upon  false  repre- 
sentation made  by  agent,  see  In- 
surance, §  423. 

Right  to  allowance  of  compensation  for, 
in  action  for  specific  performance, 
see  Specific  Performance,  %  68. 


FARM  TENANTS. 


Measure  of  damages  recoverable  from 
tenant  for  breach  of  obligation  to 
cultivate  in  good  and  husbandlike 
!  Damages,  S  125. 


Father  as  sole  next  of  kin  of  unmarried 
child,  to  exclusion  of  motfaer,  see 
Descent  and  Distribution,  g  8. 


FEELINGS. 

Damages  for  injury  to,  see  Damages,  III. 


Suspicion  of,  as  justifying  arrest  by 
private  person,  see  False  Imfbison- 
Ment,  g  31. 


FENCES. 
.    IX   GRNBRAI.. 


8   1.  Oenerall7> 

Right  of  owner  of  servant  tenement  to 

fence  rigbt  of  way,  see  Easements, 

8§  47,  50. 
Billboard  as  violative  of  covenant  fixing 

character  of  fence  to  be  erected,  see 

Covenants,  3  66. 

g   2.  Neoesilty  of)  eff«et  of  failure  f« 

Duty  of  railroad  to  fence,  see  Railroads, 

S  71. 


Italic  tTne  Indloatea  point*  ivltli  annotation. 


FENCES— FIRES. 

Duty  of  owner  or  occupier  of  abutting   lofringetnent  of  copyright  of,  a 
property  to  fence  animals  off  from  right,  S  11> 

bigWay.    6:127. 


FERRIES. 

n  carriers  of  goods, 


Bee  Carriers,  S  11. 
%  9.  InfrlngBsient  of  tTancIitBe. 


FERTILIZATION. 

I^uty  of  farm  tenant  as  to.    8:339. 


FETTER. 

Upon  equity  of  redemption,  see  MOST- 


FIOTinOUS  PERSON, 

Who  is,  within  meaning  of  statute  mak- 
ing bill  payable  to,  payable  to  I>ear- 
er,  see-  Bills  and  Notes,  S  5. 

8«e  also  Words  and  Phrases,  24. 


Fioxmons  suit. 


FIDUCIARY. 


FIELD  BOOK. 


I   Z.  Daty  and  rlglitB  at  Under. 

Bight  to  property  fonnd,  b*  belirepu 
finder  and  oimpr  of  plnee  trliern 
it  is  found.     e:S04   (case  p.  sae). 

Right,  as  against  hank,  of  clerk  finding 
on  customer's  desk  wallet  never  re- 
claimed by  owner.     6:266. 


FIHOER  PRINTS. 

As  evidence,  see  Etidencb,  9S  927, 16261. 


Wiuit  eonatUutea  attempt  to  diitcharge 
ftrearmm.     3:243    (eaiie  p.  337). 

lAabnttv  of  perton  leaving  loaded  gun 
where  U  la  /«itnd  and  atxtdentall^ 
dincharged  bff  another.  S:tSt 
(ease  p.  139} . 

ApplleablUty  of  doctrine  of  rem  ipaa 
loquitur  irfi^re  paaiwnf/er  la  fn- 
fured  &tf  firearma  in  hondit  of  an- 
other  paanenger.     3:431. 


FIRE   ESCAPES. 

Right  of  owner  of  easement  to  construct, 
overhanging  lane,  as  against  fee 
owner,  see  Easements,  §  60. 


FIRE  INSURANCE. 

See  Insurance. 
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Master's  liability  for  damage  caused  b; 
Are  kindled  or  kept  by  servant,  see 
Master  and  Servant,  S  454. 


I.  IN  GENERAIi. 


I  I.  UkblUty  of  veraon  ob  whoM 
premlaea  five  la  aet  out. 

Applicability  of  statute  exoneratini; 
from  liability  the  person  on  whose 
premises  a  fire  may  accidentally  be- 
gin, to  case  of  fire  caused  by  dan- 
Keroas  agency  brought  upon  pretn- 
uea.    9:668. 

g  6.  ZdaUUty  reamltiag    fron   we    off 


Character  of  Are  originating  in  automo- 
bile as  caused  by  negligence  or  ac- 
cident.   9:663. 


rZKEWOBKS. 


Carrier's  liability  lor  Injury  to  passen- 
ger from  explosion  of  parcel  of  fire- 
workB  carried  by  fellow  passenger, 
see  CAUtisis,  S  319. 


FXBH. 

See  Partnership. 


FIXED  CAFITAI» 

See  Words  and  Phrases.  25. 


9  281    [New].  OmameBtal  flxtnrca. 

ftjcturea.     g:iel 

g  30.  E*eot  of  AK'seaent  ot  abB«a«« 
thereof  to  fix  ebaraoter  of  prop- 
•rty. 


Omammttal  arftrlen  as  flxturea  as  b«- 
tween  legatees,  derHseen,  hclra,  per- 
sonal reprenentatives  and  life  f«it- 
ante.     3:102. 


Heating  apparatus  an  part  of  reaUn  as 
between  owner  of  realty  and  insur- 
er.     1 .070. 

3   36.  Between  vendor  and  paroltaaer. 

Heating  apparattm  aa  part  of  realty,  as 
bettveen  grantor  and  grantee  or 
vendor  under  land  contract  and 
vendee,     1  ;972    (cage  p.  966) . 

Ornamental  articles  as  jLrturea,  as  he- 
tteeen  vendor  and  vendee.     e:iei. 

i  37.  Between    taortsacor  and  mort- 


Heatlng  apparatus  nf  part  of  realty  as 
between  mortgagor  and  mortgagee 
and  tketr  privies,  i  .-074  (case  p. 
960) . 

Omametital  articles  as  fixtures,  as  be> 
lireen  ntortgagoTH  and  mortgagees, 
and    thoss   t^almlng   under  lAem. 

6:16B. 

Trade  fixtures,  right  of  removal  as 
against  mortg'Bgee  of  realty.    1:692. 

Dog  grates  as  fixtures,  as  between  mort- 
gagor and  mortgagee.     1:966. 


Italic  type  Indteates  polats  with  annotation. 
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FIXTURES— FORECLOSURE. 


S  43.  Between  IkBdlord  aad  fewtnt. 

Heating  apparatus  aa  part  of  realty  at 
betieeen  londtord  and  tenont. 
2  :9S0. 


Omamtntal  articles  as  flxturea  aa  he- 
tveen  landlortl  and  tenant,  or 
aiit  and  vendee.     0:167. 


Rights   of   seller   of  fixtures   retaining 
title  thereto  or  a  lien  thereon,   as 
against  lien  of  vendor  of  really, 
holder  of  mechanics  lien.     1:070, 
0731   7:3tS. 

I  SI.  Betwe*B  felleT  of  flztnrea  re- 
tAtnlag  Hen  thereon,  and  pnr- 
ohkaers  or  esonmlrKnoes  of  real- 


Heallng  apparatus  as  part  of  realty  aa 
bettreen   oimer   of   realty   and   his 
privies,   tind  conditional  vendor 
apparatus.     J  :&t7. 

Rights  of  seller  of  fixtures,  retatnlng 
title  thereto  or  a  lien  thereon,  as 
against  purchasers  or  encumbran- 
cers of  the  realty.  1:08*  (caaes 
pp.  esa,  002)  i  7:207  (eaae  p. 
lOS)  . 

Right  of  seller  of  flxtares  retaining  title 
thereto  as  against  holders  of  de- 
bentures constituting  a  floating 
charge  upon  the  realty.    7:196. 

I  SS>  —ms  agalnrt  pvrehaaers. 

Rights  of  seller  of  fixtures  retaining  ti- 
tle thereto  or  a  Hen  thereon,  as 
against   ptirchaaers   of    tAe   realty. 

i:oesi  7:aoa. 

I  S3.  —SI  Kgalart  pti«T  mortsac*  af 

Machinery  installed  in  factory  as  fix- 
ture as  between  seller  retaining  title 
aa  se^urit^,  and  mortgagee  of  real- 
ty.    1:653;  1:692. 

Righia  of  aeller  of  fixtures  retaining 
tUlc  thereto  or  a  lien  thereon,  as 
againat  prior  morlaauee  of  realtti. 
1:074  (cases  pp.  OBS,  002)  ; 
7:212   (ease  p.   10B). 


Rights  of  aeUer  of  fixtwem  retaining  H- 
tie  thereto  or  a  lien  thereon ,  as 
against  subsequent  mortgagee  of 
realty.     1:OS0;  7:222. 


Heating  apparatus  aa  part  of  realty, 
where  righta  of  heir  or  devisee  are 
involred.     1:0S2. 

Ornamental  artlclea  aa  fixtures  aa  be' 
ticeen  legatees,  devlaees,  heirs,  per- 
sonal representative*,  and  life  ten- 
anU.     e:182. 


FLOATIKO  CHABOB. 


Semble,  that  equitable  doctrine  against 
clogging  equity  of  redemption,  ap- 
plies to.  6:394  (opinion  of  Iiord 
Haldane). 


FZ.DB. 

In  party  wall,  see  Pabtv  Wall,  8  8. 


II.    STATU  TORT        I 
REGITI,ATIO:«S| 
BILITT. 

I  2.  Generally. 

Regulation  of  price  of  food  as  valid  ex- 
ercise of  the  var  pouter.  7:003 
(ease  p.  028). 


FOREOXOSITBE. 

Of  mortgages,  see  Mortgage,  VI. 
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FOREIGN  CORPORATIONS. 

See  Corporations,  XV. 


FOREIGN  OOUNTRT. 

Removal  of  chattel  to,  by  tenant  in  com- 
mon, as  conversion,  see  Cotenancy, 
g  31. 


FOREIGNER. 


Right  of  prisoner  ignorant  of  language, 

to  translation  of  evidence,  see  Crim- 
inal Law,  g  110. 


FOREIGN  LAWS. 

Presumption  as  to,  see  Evidence,  3  103. 
Decision  of  foreign  court  as  evidence  of, 

see  Evidence,  SS  1393,  1577. 


FORESHORE. 

See  WOKDS  AND  Phrases,  26. 


FOROERY. 


Payment  by  bank  of  forged  check,  see 
Banks,  VI.  a,  3,  b. 

Right  of  buyer  of  goods  to  recover  from 
holder  the  amount  paid  on  draft 
with  bill  of  lading  attached  where 
bill  of  ladine  proves  a  forgery,  see 
Bills  and  Notes,  S  261. 

Law  governing  validity  of  transfer  of 
negotiable  instrument  upon  forged 
indorsement,  see  Conflict  of  Laws, 
g  26. 

Duty  of  transferee  of  stock  to  indemnify 
corporation  for  loss  resulting  from 
issuance  of  certificate  of  stocks  upon 
forged  transfer,  see  Corporations, 
8  214. 

Amount  for  which  bank  is  liable  to 
drawer  of  check  on  which  payee's  in- 
dorsement has  been  forged,  as  af- 
fected by  fact  that  forger  advanced 
to  drawer  a  sum  of  mnney  to  meet 
check,  see  Damages,  %  40. 


FORNICATION. 


FORUH   HON    CONVENIENS. 

ght  of  court  to  decline  jurtudiction 
of  milt  on  ground  that  another  for- 
vm  is  tnare  appropriate  o 
lent.     e:34a. 


FORWARDERS. 


S  :S03. 


Am  common  catviera  of  goodt. 

ProvlKton  exempting  rarrirr  front  lia- 
bflilii  errept  an  "forirarded"  an  ex- 
tending to  loaa  caused  by  negli- 
gence.    0:131. 


FOWLS. 


Liability  of  owner  for  injury  resulting 
from  fowl  flying  into  spokes  of  bi- 
cycle on  highway,  see  Animals,  S  18. 

As  to  right  of  owner  of,  to  allow  to  stray 
upon  highway,  see  Aniuals,  §  S2. 


FRANCHISE. 


Terms  of,  as  imposing  liability  on  elec- 
tric railway  for  escape  of  elec- 
tricity, see  Elbctricity,  9  1. 

Of  ferry,  see  Ferries. 

Highway  franchise  as  affecting  liability 
of  user  of  electricity  for  injury  re- 
sulting from  induction  or  from  use 
of  earth  as  return  circuit,  see  High- 
Ways,  S  86. 


FRATTD  AND  DECEIT. 

III.  Hattera  of  aplnian  or  of  tlw  fa- 

tupe,   S   19. 
XI.  Persona  liable,   flft  47,  48. 
XII.  Effect)  remedial;  defeuaei,  gg  52, 
S9. 

In  assignment  for  creditors,  see  Assign- 
ment FOR  Creditors. 

Validity  of  promissory  note  given  to  se- 
.  cure   secret  advantacre   to   creditors, 

I  see  Bills  and  Notes,  9  24. 


Italic  type  Imdicatea  points  with  a 


notation. 


FRAUD  AND  DECEIT— FREEZING, 


Right  of  action  for  procuring  breach  of 
contract  by  means  of  fraud  and  mis- 
representation, see  Case,  §  19. 

Damans  recoverable  against  agent  of 
vendor  of  land  for  false  representa- 
tion entitling  purchaser  to  rescind, 
see  Damages,  S  201.' 

Agreement  for  payment  to  inspector  of 
insolvent  estate  to  influence  his  con- 
Bent  to  an  arrangement,  as  evidence 
of  fraud  therein,  see  Evidence,  S 
1441. 

Liability  of  infant  for  loan  obtained  by 
falsely  representing  that  he  is  of 
age,  see  Infants,  g  40. 


8   IB.  JToiip*rfannBiice  of  prnmlB*. 

Representation  of  agent  that  if  insured 
will  continue  to  pay  premiums  for 
certain  time,  insurer  will  issue  paid- 
up  policy,  as  basis  of  action  for 
deceit,  see  Insurance,  S  423. 

ZI.    PBRSOIVS   LIABLB. 


8  «T.  G«Mer«llr. 

See   Attobnevs.   %   43;    Principal  and 
Agent,  S  66. 

8  4S>  I«ek  af  Interest  of,  or  beme&t  to 
defendant. 

Liability  of  one  giving  false  recommen- 
dation of  prospective  tenant.    6:947. 

XII.   UFFECTr    REMEDIES)    DB- 


FRAUDULENT  ALTERATION. 

,  Of  batik  check  or  draft,  see  Banks,  81 
j  136,  138. 

Of  amount  of  draft  after  acceptance,  see 
Bills  and  Notes,  §  86. 

fbaitditlxint  convxtamces. 

VI.  Conalde ration,  8  16- 

IX.  Transaction  I      betiraen      bniband 

and  wife,  8   25. 
XI.  Blghti  and  llabllltle*  of  iranteM, 

8  32. 

VI.    CON  91 DBB  ATI  ON. 

8  16.  Oeaerallr. 

Maif  one  be  a  "purchaser"  for  o  I'olu- 
able  conMderatlou  tr-kere  nothing 
eapable  of  money  measurement  ia 
given.    *:782. 

Future  support  of  grantor  as  valuable 
consideration  for  deed.    5:271. 

Validation  of  mortgage  voidable  as  to 
creditors,  by  ex  post  facto  considera- 
tion.   5:271. 


8  25.  Oenerallr. 

Validity  of  agreement  i)etween  husband 
and  wife  that  latter's  wearing  ap- 
parel shall  be  husband's  property,  as 
against  wife's  creditors.     9:790. 


I  S2.  Oenerally. 

Misrepresentations  as  to  contents  of 

strument    as    rendering    it   void    in  j 
law,  see  Contracts,  S  77.  ' 

Right  to  sue  agent  for  fraud  in  inducing  j 
subscription  to  shares  in  corpora- : 
tion  after  obtaining  judgment 
against  corporation  for  amount ' 
paid,  see  Judgment,  S  181.  j 

Effect  of  fraud  in  securing  mortgage,  see  ' 
Mortgage,  9  12. 

t  SB.  Defense*. 


8  32.  Oenerallr. 

Validitg  of  title  or  lien  arnulreg  hy 
rredUor  of  fmudnleut  transferrer 
through  fraudulent  tranaferee. 
S:Sn    (eame  p.  271). 


FKEE  PRACTICE  OF  RELIGIOK, 


Knowledge   of   ptaintlfT*   agent   an  ile- 
fense  in  artion  for  falHe  and  fraud- 
ulent mlareprenentatlon.  ^phere  hi» 
Icnowledge    Ivan    not    dlneloited    to    ] 
plaintiff.     6;9S2   fcflse  p.  0tf7J. 


FREEZINO. 
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from  automatic  sprinkler,  for  leal 
age  caused  by  freezing,  see  Insur- 
ance, S  638. 


FBEIGHT. 

Carriage  of,  generally,  see  CARRists,  IV, 
Right  of  mortgagee  of  ship  as  to  freight, 

see  Chattel  Mortgage,  9  37. 
Dead  freight,  see  Dead  Freight. 


FRIVOI.onS  SUITS. 


See  Words  and  Phrases,  2B. 


Right  of  owner  of  land  to  fruit  on 
branches  of  tree  growing  near 
boundary,  see  Adjoining  Lanb- 
OWNERS,  I  7. 


FRDSTRATIOM   OF   ADTEIfTUBE. 

By  war  conditions, 
in  prosecution 
TRACTS,  S  510i. 

Application  of  doctrine  of,  to  time  char- 
ter parties,  see  Shipping,  S  7. 


FUHERAL  EXPENSES. 


FURNITURE  MOVERS. 

Hinioil  rarripm.     8:St2. 


FUTURE  SUPPORT. 

Of  grantor  as  valuable  consideration  for 
deed,  see  Fraudulent  Convey- 
ances, S  16. 


GAMBLING  DEBT. 


Forbearance  to  m 
OMl's  aefauH 
for.      a:90S. 


winner  will  refrain  from  publishing 
loser  BS  defaulter,  see  Contracts^ 
S  43. 

g  1.  Oeaeimllr. 

Right  to  recover  oMmey  loaned  to  be 
employed  in  a  gambling  transaction 
Mihich,  though  valid  by  iU  proper 
late,  tcould  have  been  unlawful  fit 
the  Ktate  of  the  forum,    i:409. 

Effect  of  statute  to  preclude  recovery 
of  money  loaned  for  purpose  of  gam- 
ing.    4;3E2;  4:381. 

S   6.  Keeplnc  gunliiK  house. 

Letter  box  in  postoffice  aa  place  used 
for  gaming.     7:367. 

One  having  in  place  of  business  auto- 
matic gum-vending  machine  giving 
out  trade  checks  which  may  be 
played  into  machine,  which  indicates 
in  advance  result  of  its  next  opera- 
tion, as  keeper  of  common  gamingr 
house.     8:953. 


I  11. 


•  ■lat 


Operation  of  vending  tnachlne  irith  a 
premium,  feature  ae  violation  of 
statute  against-  unlawful  gaining, 
a:»oa    (ca4ies  pp.   9S3,  OS9) , 

Automatic  gum-vending  machine  giving 
out  trade  checks  which  may  be 
played  into  machine,  which  indicates 
in  advance  result  of  next  operation, 
as  "means  or  contrivance  for  un- 
lawful gaming."     8:959. 


GARNISHMENT. 

n.  Peraon*  amd  prttperty  cabjeet,   | 
17. 
III.  E<eet;  rlKhU,  daUam,  ud  llaUl- 
tttea  of  gamlslieei 
•.  PriariUea,  g  64. 


Itallo  tTpa  iBdlcatM  polMta  wltli  ftnnotMtloB. 


GARKISHMEXT— GUARANTi-. 

OOOD  FAITH. 


Of  purchaser,  see  Bona  Fide  Pur- 
chaser. 

Absence  of,  as  constituting  legal  malice, 
flee  Cass,  g  2. 


Effect  of  axuigntnent  ot  aurplua  ttf  gar- 
nished fund,  to  defeat  a  subsequent 
gai-nlehment.   B:iSO  (casep.  ^40) 


•,  Priorttlea. 

As  against  assignefl  of  claim,  see  ante, 

S  17. 


OA8. 

Death  of  insured  by,  see  Insubanck,  I 
674. 

I.    mOHTS    OP   6AB   COKPAKT. 

I   1.  OeBeniUr. 

l.iabtUt>i  for  e^^penee  of  lotveHng  ga» 
main,  neeeanltated  ity  eonatmetlon 
of  aever.    9:939  (caae  p.  0S2) . 

Liability  of  municipality  relocating 
street  tor  expense  of  relaying  gas 
mains.     9:922. 


As  dangerous  substance.     9;6f 


Publication  of  report  that  bonse  Is 
haunted  as  giving  right  of  action  for 
damages,  see  Gabe,  i  14. 


I  affeettng  UaMUty  for  interference 
vrifh  contract  relations.  1:18  (eaae 
p.  1).     . 


OOVEBiniTO  UIW. 

See  CONFLicr  of  Laws. 


Covenants  and  conditions  in,  see  Gon- 

NANTS  and  Conditions. 
Of  moiety  of  wall,  with  intent  to  make 

It  a  party  wall,  see  Pasty  Wall,  | 


ORATES. 

As  fixtures,  see  Fixtures,  %  37. 


ORAXniTIES. 


Loss  of,  as  element  of  damages  for 
wrongful  diamissal  of  employee,  see 
Damages,  §  140. 

Inclusion  of  In  determining  earnings  for 
purpose  of  awarding  compensation, 
see  Workmen's  Compensation,  g 
70. 


OTTARAIfTT. 

I.  In  senaTal,  gg  3.  10,  11. 
TL  Oonatraotloni    effeet,    S     IS. 
III.  Dlaeliwc*,  81  27,  34. 

Carelessness  of  person  who  signs  with- 
out reading  it,  as  estopping  him  to 
deny  liability,  see  Estoitel,  §  111. 
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Signing  instrument  without  reading  it 
as  proximate  cause  of  loss  to  one 
who  advances  money  in  reliance 
thereon,    see    Proximate    Cause, 


•   GENKRAL. 


Statement  by  owner  of  building  to  aub- 
contractor  that  if  he  will  go  on  with 
the  work,  he  will  see  bim  paid, 
a  guaranty.    5:89. 


B   11-  Fraad  in  obtKinluc. 

What  miarepreaentationn  ae  to  the  < 

tenia  of  an  in»trument  uriU  render 
U  void  in  laic.     4:003. 

n.    CONBTRUCTIOK)  CFFBCT. 

8   19.  Scope  a»d  extent  ef  UftbtUtr- 

Implied  assent  of  guarantor  to  extension 
of  time  of  payment  of  debt  guar- 
anteed.   9:963. 


g  Z7.  Eztention  of  tine, 

Relfane  of  conthiHing  guarantor  or 
surety  by  aecepttng  renetcal  note, 
9:970  (ca»e  p.  933). 

B   34.  Death  of  Eoarantor. 

r  detertnlned  6.1/ 


GUABDIAH  AD  JJTEM.. 


See  FiRBARMS. 
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HABEAS  OOBPtrS. 


I.    TS  QBVKRAL. 

9  6.  ^Tho  mar  demand. 

Right  of  alien  enemy  to.    S  :600. 


POWER     TO     IS- 
aVK. 

g  11.  Power  to  iiane. 

Abeenre  from  iuriadu-llon  of  person  to 
M'ham  writ  of  hobetiH  rnrpus  la  di- 
reeted  as  affecting  coitrt'K  authority 
to  imtue  icrlt.    4::S10  (cane  p.  804}  . 


HABITUAL  DRUNKABD, 


HACK. 

As  exempt  property,  see  Exemptions,  8 


HAGUE  CONVENTIONS. 

See  Prize  and  Capture;  War. 


HARBORS. 

Liability  of  ve^isel  causing  collision  for 
expense  of  marking  and  subsequent- 
ly removinjE  wreck  from  harbor,  see 
Shipping,  S  1. 


HAZABDOUS  SECURITIES. 

Apportionment  of  income  from,  as  be- 
tween life  tenant  and  remainder- 
man, see  Life  Tenants,  S  16. 


Italic  tme  Indicates  points  witb  anmotatlon. 


,vCoogIc 


HEALTH— HIGHWAYS. 


Condition  of,  as  defense  to  action  for 
bleach  of  promise  to  marry,  see 
Breach  of  Fbohise,  S  6. 


Exemption  of  carrier  from  liability  for 
lo!i3  by,  as  extending  to  loss  due  to 
negligence,  see  Carriers,  g  614}. 


REATINO  APPARATUS. 

As  fijtture,  see  Fixtures,  9  9. 
Insdec)uacy  of,  to  heat  premises — 
— -  as  breach  of  implied  warranty  of 
fitness   for  occupancy   as   theater, 
see  Landlord  and  Tenant,  §  44. 
— •  a^  breach  of  covenant  of  quiet  en- 
joyment, see  Landlord  and  Thn- 

ANT,  S  26. 


HEIRS. 

Descent  and  distribution  to,  see  DESCENT 

AND  Distribution. 
Right  to  fixtures,  as  between  heir  and 

personal    representative   or   next  of 

kin,  see  Fixtures,  S  54}. 
Testamentary  gift  to  "heirs,"  see  WILIS, 

8  203. 
Right  of  tridoir  to  doirer  in   Improve- 

iii-'iila  placed  on  property  by  heir  or 

III:!  orantee.    3:958,  060. 


HIGHWAYS. 
T,  Tu  Kcneral,  g  I. 
II.  ritnbDabaeBt.  fig   2,  3. 
V.  Alteration,  fi  23. 
TIZ.  Title    and    righti    of    organlaad 
public    and    AbnttluK    owners, 

gfi   30,  34.  38,  63. 

VUI.  Rlclita  In,  nnd  nae  bj,  members 
of     pnbltei     atreet     frnn- 

b.  Street    franoblses;    nse    bj 

pnblio  serrice  corpora tisD, 

Se  86-90. 
X.  Defects;  liability  for  Injariea  to 

travel  era  I 
b.  I.tabIItt7  of  otbera.  gg  IS2. 

169,  Vtti. 
XI.  I.labilit7  for  tnjnrj  by  animal 
and  veblenlar   trafflot   law   of 
the    road,    gg    240,   244,   249, 
2Sg. 


Liability  of  one  leaving  load  of  wheat 
unattended  on  highway  for  injuries 
to  horses  by  eating  it,  see  Animals, 
S  9. 

Liability  of  owner  of  animals  at  large 
on  highway  for  injuries  sustained 
by  travelers  in  consequence,  see 
Animals,  §  13. 

Right  of  unlicensed  driver,  owner  of  un- 
registered car,  or  passenger  there- 
in, to  recover  for  injury,  see  Auto- 
mobiles, S  6. 

Duty  of  street  railway  company  to  pas- 
senger while  in  highway  after  leav- 
ing c.tr,  see  Carriers,  ^  310. 

Admissibility  of  evidence  as  to  traffic 
which  might  be  reasonably  ex- 
pected on,  in  prosecution  for  driv- 
ing at  dangerous  speed,  see  Evi- 
■       DENCE,  iS  1413. 

Recovery  under  Workmen's  Compensa- 
tion Act,  for  injuries  in,  see  WORK- 
MEN'S Compensation,  S  43. 

I.   IN  CBVBHAI.. 


II.    BSTABLISHHBTJT. 
B.  EatabUsbment. 

fl  2.  Generally. 

Admissibility  in  evidence  of  tithe  map 
and  award,  on  question  of  existence, 
see  Evidence,  S  702. 

Sufficiency  of  evidence  of  dedication,  see 
Evidence,  S  1514. 

g  3.  By  preaerlpUon  or  nier. 

AeguiMtion  hy  prescription  of  rialil  to 
vialt  object  of  tntereM  on  private 
property  or  to  reaort  thereto  for 
purponeti  of  pleaaurf.  4:SSD  (ease 
p.  808). 


V.   ALTBBATIOTT. 
b.  AlUraUon. 

a  23.  aenerally. 

Liability  of  municipality  relocating 
street  for  expense  of  relaying  gas 
mains.     9:922. 
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VIl-  TITLB  AND  RIQHTS  OF  nRRAN- 
IKBD  PtBLIC  AND  ABUTTING 
OWNERS. 

8  30.  Rigbta  and  tttle  of  abattiaB 
owner,  Eonerallj, 

Nature  of  abutting  owner's  right  of  ac- 
tion for  interference  with  access  to 
premises  from  highway.     6:488. 

g   34.  Aoovii. 

Interference  with   public  view  of  goodL 
or  advertising  displayed  b^  occupant 
of  premises  abutting  on  highway  — 
interference    with    right   of   accc 
see  post,  §  36. 

Interference  with  right  of  access  to  high- 
way as  interference  with  private 
right.     6;488. 

8  36.  View. 


Bight  of  actlmi  of  occupant 

abtitttng   on   highiray   for  Inter/t 
enee  with  the  public's  %!ietr  of  goods 
or  .  advertiatng    dteplayed    thereon. 
,  0:493  (case  p.  iSS)  . 

g  63.  BnslaflH  pnrpaieat  atovKce) 
loading  and  nnlondlns. 

Right  of  abutting  owner  to  enjoin  erec- 
tion.of  lamp  standard  interfering 
with  loading  and  unloading  of  goods. 


VIII.  niGRTS  IN,  AND  USB  BY,  HRM- 
BBRS  OF  PUBLIC)  STBBFIT  FRAN- 
CHISES. 


I.  In  Boneial. 

8  86.  Oeneralljr, 

Franchise  to  occupy,  an  affecting  7(fl- 
Wltty  of  user  of  electricity  for  in- 
terference tUth  the  bimlnees  or  in- 
jury to  the  property  of  another 
resulting  from  induction  or  from 
uae  of  earth  ag  a  return  electric  cir- 
cuit,   a-.iao. 


S.  Ua«  off 


oarrloT  (en  orally. 


S  8T.  GenArally. 

Liability  of  street  railway  company  for 
injury  to  shrubbery  by  fumes  aria- 


8  88.  Geaoiallr. 

I.la1>IUtg  for  erpenae  of  lotcering  gaa 
main,  necessitated  by  constructiott 
of  aeurer.    9:939  (case  p,  933), 

Liability  of  municipality  relocating  street 
for  expense  of  relaying  gas  raains. 
9:922. 


8  89.  Qenerally. 

Relative  rights  of  different  electric  com- 
panies in.  Bee  Electricitt,  3  9. 

Liability  of  electric  light  company  maia- 
taining  wires  in  highway  for  injury 
to  traveler,  see  ELECTRICITY,  S  18. 

See  also  ante,  S  86. 

S.  Telecraph  and  telephoa*  Un««. 


b.  IdablUty  off  otbon. 
1.  In  (oneral. 
8   152.  Oonerally. 

Failure  of  public  authorities  to  repair  as 
intervening  cause  exonerating  per- 
son responsible  for  dangerous  con- 
dition, see  Proximate  Cause,  3  69. 

3.  Ahnttlng  owner*. 

(a>  In  cenoral. 
g   169.  Generally. 

Liability  of  abutting  oicner  for  nnl- 
Kance  created  bj/  a  predecesnor  in 
title  upon  llie  hlghirny  or  adjoin- 
ing property.    7  iSSl  (case  p.  510}. 

8   ITS.  Deffeota  In  ildewalk. 

Liability  of  owner  of  property  for  in- 
juries to  passerby  stumbling  over 
nlnge  of  trapdoor  placed  in  side- 
walk, without  authority,  by  prede- 
cessor in  title.    7:570. 

XI.  I-1AHII.ITY  FOR  INJURY  BY  AN- 
IMAI,  AND  VEHICULAR  TRAFFIC) 
LAW  OF  THE]   R04.D. 

8  >40.  Geaerolly. 

Liability  for  injury  by  automobile,  see 
Automobiles,  III. 


Itallo  typo  Indloate*  points  with  annotation. 
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HIGHWAYS— HOMICIDE. 


Turning  to  wrong  aide  of  road  to  avoid 
approaching  vchMe  itself  on  wrong 
aide,  aa negligence.  7!70B  (caaop. 
099). 

Duty  of  driver  to  keep  to  prop«r  aide 
when  no  other  traffic  is  near.  7:692 
(opinion  of  Lord  Guthrie). 


I>uty  of  driver  of  automobile  to  sound 
horn  on  approaching,  io  dayliKht, 
one  traveling  in  opposite  direction, 

■ee  AlTTOHOBILES,    S    211. 


Turning  to  wrong  aide  of  road  Co  avom 
apvroaOiing  vehicle,  itaelf  on 
vrrong  aide.     7:705   (cam  p.  90S). 


HIRE>FVROHASE  AGBEEHEITT. 


S  6. 


Be«    As- 


Kight  of  persona  sapplying  fixtures 
under,  as  against  prior  mortgagee 
of  realty,  see  Fixtures,  g  53. 

Liability  of  purchaser  of  article  from 
one  in  poBsessian  under  hire-pur- 
chase agreement,  see  Sales,  j  96. 


hoabding, 

Sm  Billboard. 


HOLDER  nr  DtTE  COURSE. 

?ee  of  note  aa,  see  BtLLS  and  Notes, 


HOXJUNO  OVER, 


HOLIDATS. 

Validity  of  trust  to  provide  holidays  for 
working  people,  see  Charities,  S 
19i. 


HOHICIDtr. 

I.  In  general,  S  29- 
II.  Whnt     redncfli     «rim«     to     niut* 
■langliter.  g  34. 
III.  Ezcnaable  or  Jnatlflnble  hoinlaid«t 
defenacis.  fl  36. 

Criminal  liability  of  corporation  for,  see 

Corporations,  S  112. 
Admissibility    of   dying   declarations  in 

prosecution  for,  see  Evidence,  X.  1. 
Admissibility  of  evidence  of  similar  acts 

in  prosecution  for  homicide  caused 

by  atiortion,  see  Evidence,  9  1346. 
Eight  of  person  gulltjr  of  manslaughter 

to   take   under   will  of  victim,   see 

WHJB,  S  27. 

I.   IN  eBNBRAL. 


§  X9.  If egUcent  hoMlelde  —  fnllnra  to 
fnmlah  mAdlenl  onrei  negleotlns 
obild. 

Sufficiency  of  evidence  to  warrant  ver- 
dict of  manslaughter  against  parent 
providing  Christian  Science  treat- 
ment only  for  sick  child,  see  Evi- 
dence, 9  16S9. 

II.   TTHAT  RBnrcBS  CRIMB  TO  MAN- 


g  34.  ProToeatlon. 

Teat  of  provocation  vihich  u^ill  reduc 
grade  to  homicide  from  murder  I 
manalaughter.  7:277  (case  j 
273). 


a.  In  zonorml. 

n  36.  Qtoiarklly. 

Admissibility  of  evidence  that  accused  is 
lacking  in  self-control,  aa  bearing 
upon  defense  that  shooting  was  ac- 
cidental, see  Evidence,  S  US?. 


L,.^,^ 


Liability  of  one  leaving  load  of  wheat 
unattended  on  highway  for  injury 
to  horses  by  eatine  it,  see  Animals, 
S  9. 

Liability  of  owner  of,  for  injury  to 
travelers  upon  highway,  see  An- 
imals, g  18. 


HOSPITAL 


HOTEIk 

See  Innkeepers. 
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ZI.— oontlBDed. 

>.  Of   hnabaad,    |g' 31-41,    8-9, 
II,  13,  15,  21. 

b.  f}f  wife,  B  23. 

o.  Joint  llabllltlei,  g  52. 
III.  Propertr  rlgliti;  tTonisotloBa  Ita- 

m.  In  general,  §   S3. 

B,  Commnnltjr  propertr,  g  73. 

'•  Wlfe'i      lepnrBte      eBtate      or 

lniiln*>a,  g  84. 
k.  BiKbta  of   eredlton,    gB    126, 
1261. 
IT.  Aotloaa,  gg   131,  13S,  145. 

Breach  of  promise  to  marry,  see  Breach 

OF  pROMISt:. 

Divorce  or  separation,  see  Divorce  and 
Separation.  - 

Presumption  as  to  husband's  insurabU 
interrat  in  his  life,  nee  Evidencs,  g 
447. 

Allegation  regarding  ownership  of  prop- 
erty of  wife,  in  indictment  for  lar- 
ceny, see  Indictment,  Infokhation 
and  Complaint,  5  66. 

Insurable  interest  of  husband  in  wife's  . 
life,  see  Insurance,  S  86. 

Marriage,  see  Marriage. 

II.  RIGHTS,    liabilitibs.    axd    ois- 
ASILITIBS  GENBBALLY. 

k.  Of  IiTialmnd, 
2.  Ilnbllltlu.    N 
g  31.  OenerallT. 

Duty  of  husband  to  give  or  lend  wife 
necessary  wearing  apparel.     9:790. 

g  4.  On  eeatra«ta  by,  or  for  sapport 
ef,  or  neoesaarles  fnmlslied  to. 
wife. 

Presumption  of  authority  of  wife  to 
pledge  husband's  credit  for  neces- 
saries supplied  to  household,  «ee 
Evidence,  9  165. 

Ltabmta  of  ttuaband  for  neceaaarieK 
fumWted  wife  w-hile  Uvinn  vith 
Mm.    7:306  (caaea  pp.  3SS,  391). 

Joint  liability  of  husband  and  wife  for 
necessaries  supplied  to  the  house- 
hold.   7:386. 

S  41.  —  effeet     ef     married     women'a 

lAabaUff  of  huaband  for  nec««Mirie« 
fumighed  wife  ae  affevtrd  by  «(oI- 
Htea.     7.-431. 


Relationship  of  master  and  servant  be- 
tween hospital   and  physicians,  see 

MABTiGR  AND  SERVANT,  §  6. 

8  4.  Unbilitr  <or  negUgenoe. 

Liability  of  charitable  hospital,  see 
Charities,  §9  73,  78. 

Reasonableness  of  amount  of  damages 
recoverable  by  patient,  see  Dam- 
ages, §  438. 


HOTCHPOT. 


HOUSE  AGENTS. 

See  Brokers,  III. 


HUHATTITABIAN  DOCTRINE. 

See  Negligence,  9  167. 


HUSBAND  AND  WIFE. 


Italle  trpa  iMdloatea  volmts  wltb  nanataUoa, 


HUSBAND  AND  WIFE. 


1  T.  —  >■    kffeeted    l>r    Uv^ldity    of 

See  ante,  9  4. 

8  8-  —  >■  affected  by  d«or««  »f  dlvoroe 

or  leparatioa. 
See  ante,  g  4. 

8  S.  —  wbere  wife  Urimc  apart. 

LlablUlg  of  husftond  for  nuj^port  of  tdfe 
tcho,  afler  deaerUng  Mm,  frecoines 
inmme.     10:827   (case  f.   623). 

g  11.  —aa  affected  br  »tb^  proTlal*a 
made  Itj  baiband. 

See  also  ante,  g  4. 

Proof  of  allowance  by  husband  to  wife 
as  rebutting  presumption  of  author- 
ity to  ptedze  hU  credit  for  neces- 
saries.    7:386;  7:391. 


8  IS.  —  money  loaned  or  advamood  to 
vtfe. 

See  ante,  §  4. 

i  21.  Aieacr  of  wife. 

UabilitD  of  hunband  for  neeeaaariea 
furnished  wife  held  out  by  him  aa 
Ms  agent.  ■  7:413. 


b.  Of  wife. 
I.  In  goiv'a^ 


e.  JolKt  Uabllltios. 

8  B2.  Famllr  enpenaea. 

Joint  liability  of  husband  and  wif«  for 
necessari^H  supplied  to  the  house- 
hold.   7:385. 


a.  In  genenL  ' 

f  S3>  Oenerallj. 

Right  of  wife  to  participate  with  hus- 
band in  distribution  of  property  of 
intestate  child,  see  Descent  and 
Distribution,  I  8. 


EnforceabOity  of  husband'a  promlae  to 
pay  tcife'a  allouvnce.  0:S3i  (caae 
p.  5S«J  . 

Life  insurance  effected  jointly  with  hus- 
band, payable  to  survivor,  as  insur- 
ance by  wife  of  her  own  life,  under 
enabling  statute.'  2:391  (opinions 
of  Farwell  and  Kennedy,  L.  JJ.). 


e.  Com 


innlty  property. 


8  73.  OoBorally.  ' 

AU^ntions  as  to  ownership  of,  in  indict- 
ment for  larceny,  see  Indictment, 

iNFGr.MATION  AND  COMPLAINT,  9  66. 
d.  Wife's  separate  estate  or  bnsineaa. 
8   84.  Parapbomallai  irearlns  appar- 


gift,  see  Evidence,  ! 


property,  i 


i  Evidence,  %  466. 


Marrted  woman'a  clothing  or  ieteelry 
purchaaed  icith  huaband'a  money 
aa  her  aeiiarate  property.  4:811 
(caae  p.  SOI)  ;  9:79B  (case  p. 
790). 

Paraphernalia.     4 :601. 

k.  Blgbta  of  oredltoro. 
e   126.  Of  bttsband. 

Agreement  not  to  apply  for  divorce,  as 
sustaining  postnuptial  settlement. 
4:776. 

8   1261   [Mew].  Of  wlfo. 

Validity  of  agreement  between  that 
wife's  wearing  apparel  shall  remain 
the  property  of  her  husband.    9:790. 

IV.    ACTIONS. 

a.  In  general. 

8  131.  For  or  on  acoovnt  of  Ininry  to 
wife  or  loM  of  hor  serrioee  —  by 
bnabf»d. 

Right  of  hunband  to  recover  Iti  action 
for  breach  of  icarranty.  for  loaa  of 
Hcrvlcea  of  Wife,  occasioned  by  her 
injury  or  death  tn  conacquence  of 
aueh  breach.    3:197  (caae  p.  182). 
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I   I3B.  ABtton  f«>  BltesktioB  of  mSee- 

Damasea  recoverable,  see  Damages,  SS 
61,  208. 

S  145.  Action  for  crlmln*!  oonver**- 
tion. 

Damages  recoverable,  see  Dahabcs,  gS 
61,  208. 

Burden,  in  action  of  crim.  con.,  of  prov- 
ing adulterer's  knowledge  that 
woman  was  married,  see  Evidence, 
I  181. 

Relevancy  of  conduct  of  adulterer  in  ac- 
tion in  nature  of  crim.  con.,  see  Evi- 
dence, S  1393. 

Relevancy  of  evidence  of  adulterer's 
wealth  and  use  of  it  to  gain  hia  end, 
see  Evidence,  S  1393. 

Running  of  Statute  of  Limitations 
against  action  for  criminal  conver- 
sation,  see  Limitation  of  Actions, 
i  1371. 

Effect  of  condonation  of  in/ldeUtv  on 
right  of  action  for  crim.  con. 
0:6*9. 

Analogy  between  claim  for  damages 
against     corespondent     in     divorce 

?roceeding  and  common  law  action 
3r  crim.  con.    10:362. 

Necessity  of  ^roof  of  special  damages  to 
substantiate  claim  for  damages 
against  corespondent  in  divorce 
proceeding.    10:362. 

Bearing,  in  action  for  crim.  con.,  of 
plaintiff's  own  character  and  con- 
duct.    10:352. 

Defendant's  ignorance  that  woman  was 
married  SB  affecting  liability  for 
damages  in  action  in  nature  of  crim. 
con.    10:362. 


Presumption  as  to,  see  Evidence,  S  154. 
Finger  prints  as  proof  of,  see  Evidence, 
§S  927, 16261. 


IGNORANCE. 

Defendant's  ignorance  that  woman  was 
married  as  affecting  liability  for 
damages  in  action  in  nature  of  crim. 
con.,  see  Husband  and  Wife,  S  146. 


lUXO&I.  CONTRAOra. 

See  Contracts,  III. 


IIXEGAL  TRANSACTION. 


XIXEOITIHATE  CHILDREN. 

Declaration  of  mother  or  putative  father, 
aa  evidence,  see  Evidbncc,  %  988. 

Right  of,  to  take  under  bequest  to  "chil- 
dren," see  Wills,  8  212. 


See  Sickness. 


IMBECILE. 

Duty  of  parent  to  watch,  see  Parsnt 


and  Child,  §  II. 


IHHORALITT. 


IHPLEMENTS  OF  TRADE. 


IMPLIED  AOREEMEJrrS. 

See  Contracts,  I.  b. 


IMPLIED  CONDITION. 


n,  upon  saie  oi 
:  Sales,  9  112. 


ItaUe  tjpe  Indlofttea  points  wltk  aMBOt«tl«n. 


IMPUED  CONSENT— INCORPOREAL  PROPERTY. 


IMPUED  CONSENT. 

Consent  to  assignment  of  part  of  leased 
premises  as  implying  consent  to  dis- 
tribution of  benefit  of  covenant  to 
renew,  see  Landlubd  and  Tenant, 
9  66. 


IMPLIED  COVENANT. 

Se«  Covenants  and  Conditions,  3  12. 


IMPUED  GRANT. 


IMPLIED  POWER. 

e  Chattel  Hort- 


Of  contract,  see  Contracts,  I.  b. 


IMPLIED  'WARRANTT. 

Implied  warranty,  see  Wabrantt, 


IMPOSTOR. 

Payment  of  check  to,  see  Banks,  §  126. 
Passing  of  title  to   goods  sold  to,  8«< 
Sau,  S  42. 


IMPRISONMENT. 


IMPROVE  HE  NTS. 

Bight  of  widow  to  dower  in  improve- 
nients  not  made  by  husband,  see 
DoWHi,  S  41. 


IMPUTED  KNOWLEDGE. 

See  Notice,  II. 


Charge  of,  against  man,  as  actionable 
defamation,  see  Libel  and  Slander, 
g  423. 


INCOME  TAX. 

In  general,  see  Taxes,  XV. 
Right  of  annuitant  to  payment  of  by  e 
tate,  see  Anndity,  §  1. 


INCOMPETENT  PERSONS. 


Liability  of  husband  for  support  of  wife 
who,  after  deserting  him,  becomes 
insane,  see  Husband  and  Wif£,  §  9. 

Liability  of  parent  for  act  of  imbecile 
child,  see  Parent  and  Child,  g  11. 

III.    CONTRACTS)   OBIBDS. 

g   14.  Deeds. 

ralldtty  of  deed  executed  during  Iveid 
interval  by  adjudged  incompetent. 
4:4S1    (^ase  p.  433). 


VI.    SUITS    BY    < 


1   AGAINST. 


8   31.  AEAtnst. 

Rights  of  guardian  ad  litem  of  lunatic 
defendant  in  probate  suit    2:644. 


INCORPOREAL  PROPERTT. 

BequeHt  Of  "property  situated  (n"  a  cer- 
tain place  as  including  incorporeal 
personalty.    10:iSl  (case  p.  424} . 

Situs  of  incorporeal  property.    10:424. 
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INDEHMITT. 

.  AKreement  to  indemnify  against  any 
claim  for  breach  of  contract  aa 
maintenance,  see  CHAMPERTY  AND 
Maintenance,  S  3i. 

Right  of  trustees  of  club  to  indemnity 
for  obligations  incurred  on  its  be- 
half, see  Clubs,  g  5. 

Duty  of  transferee  of  stock  to  indemnify 
corporation  for  loss  resulting  from 
issuance  of  certificate  of  stock  on 
forged  transfer,  see  Corporations, 
S  214. 

Right  of  receiver  to  indemnity  for  costs 
of  defending  action  charging  him 
with  fraud  and  misconduct,  see  Re- 
ceivers, ^  66. 

Right  of  trustee  to  be  indemnified  for 
obligations  incurred,  see  Trusts,  S 
119. 


Right  of  nominal  owner  of  fOutres  of 
stocle  to  indemnity  against  eonae- 
quencea  of  aueh  ownerahip.  3:3BS 
(oaae  p.  36S)  . 


Sufiiciency  of  statement  by,  aa  to  expec- 
tation of  death,  to  render  statement 
admissible  as  dying  declaration.    2 : 


III.  Snfflol«no)r  ot  >lleK>tlan«. 

e.  Deaorlptlon  of  i»<|ai>a«,  |  66. 
g.  Safflci«ii«7  to  aapport  oobtIo- 
tloB,  g  104. 

III.    SVPFICIEINCY    OF  AI.LFir.ATIONS. 

«.  Dei  crip  tlon  at  oSauie. 

-  3.  ICiicellaaeoni  otFeniei. 

f)   66.  Lnroeny. 

Sufficiency  of  evidence  to  support  aver- 
ment that  goods  were  property  of 
husband,  see  Evidence,  I  1489. 

AllegtillonH  of  oirnpr«ftf/>  of  properlti  of 
niiirrlcd  ironinii  (il  In^lrtnient  for 
lari-cnif.     3:779  (cane  p.  77,S). 


Allegations  of  otnterahip  in  inOictment 
for  larceny  of  commtinitif  property. 
3:786. 

g,  SnlHaleaoj  to  aspport  eoBvlatlt^u 

9   104.  OeneraUy. 

Conviction  of  corporation  for  neglect  of 
duty  imposed  by  law  upon  facts 
which  would  sustain  indictment  for 
manslaughter  aBainst  individual. 
2:222. 


IMDmSIBIUTY. 


INDORSEE. 


Law  governing  transfer  of  bills  of  ex- 
change or  checks  by  endorsement, 
see  Conflict  of  Laws,  §  26. 


IN  EXPEDITONE. 

See  Words  and  I 


I.  Is  Eencmli  oontrol)  aapport]  right* 
and  liabilltleai 
b.  Sun  port   of,   >nd   care   for,    g 


Interruption  of  statute  of  limitation  by 
infancy,  see  Limitation  of  Actions, 
«  218i. 

Liability  of  parent  for  tort  of  child,  see 
Parent  and  Child,  9  11- 


Italic  type  tadlcntei  polata  vitk  aanotetloa. 


.ibiCoogle 


INF  AJITS— IN  JUNCTION. 


1.   IX      GBNBRALi       CONTROLt 
POBTt        RIGHTS       AND 
TIBS. 

b.  Support  of,  and  oaxe  tor, 

§   12.  Duty  to  fuTBiali  modioal  Attead- 


Crtmlnat  reapoTtflbiHtif  for  faliure  to 
provide  child  tHth  ■medical  attend- 
ance and  remedies.  1:74:7  (citnea 
pp.  IBS,  732}  ;  6.-404  frase  p. 
*00). 

Refusal  of  parent  to  consent  to  anrgical 

operation  on  child  for  adenoids,  as 

criminal  neglect.    6:460. 
Failure   to   provide   medical    attendance 

and  remedies  for  child   as  common 

law  offense.    1 :726. 
Con sc lent ioua   scruples   against    medical 

attendance  as  defense  to  prosecution 

for  failure  to  provide  for  child.    1: 

726. 

d.  DiMUUtl«a  wad  UftUltUes. 
8.  Torta. 

i   39.  Torti  oonneoted  with  or  Mrialns 

out  of  ooBtrsot. 
Liability  of  infant  for  loan  obtained  by 

falaely   representing   that  he   is   of 

age.    6:738. 

g  40.  Fr»nd. 

lAahHltg  of  infant  for  money  loaned 
him  IhrougJi  his  fraudulent  repre- 
sentation,    9:761   (case  p.  738). 

3.  OoBtraots  and  oosTojaBoei. 


g   44.  LlablUtT  of  adnlt  party. 

Validity  of  note  given  by  adult  for  debt 
of,  see  Bills  and  Notes,  8  47. 

Inability  of  adult  to  perform  contract 
because  of  infancy  of  cocontractor, 
as  excuse  for  nonperformance.  2: 
629.  ^ 

g   S3.  NAoeaaarlea. 

Question  whether  infant  was  already 
adequately  supplied,  in  action 
against  for  necessaries,   as  one  for 

court  or  Jury,  see  Trial,  §  97. 

Must  the  plaintiff  in  an  artion  against 
an  infant  for  nefrssaries  fvmislied 
show  them  artnallti  to  have  been 
required,    liise  (case  p.  ita). 


Aa  injury  arising  out  of  and  in  coarse 
of  employment,  see  Workmen's 
Compensation,  §  341. 


g  SSl    [Hev].  Bonda. 


b.  Ratlfloatlon  or  dlaafirmanoe, 

g  SB.  RatifloaUon. 

On  bond  by  infant  after  Attaining  ma- 
iority.    6:109. 

S  64.  Reatltntton    aa    a    oondiUoa    of 


IMFBIIiaEMEMT. 

Of  copyright,  see  Copyrights,  S  11. 
Of  patent,  see  Patents,  V, 


IMHAI.ATIOM. 


INHERITANCE  TAX. 

XBB,  XIV. 


nr JUNCTION. 

.  Relief  In  partlenlar  inatanoeai 
a.  Ooatraotai    covenant,    gg    81, 

8S,  27,  30,  32. 
1.  Aa  to  bi^wayi,  gg  147,  1S4. 
m.  Aa  to  tradename*,  g  173. 
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a.  Oontrao-Ul  oovenant. 

g  SI.  As»lBat  breach  »f  coatrKet. 

Injvturtlon  agalnat  breach  of  contract 
whMt  cannot  be  apecifteallif  en- 
forced.    5:209   (case  p.  SOS). 


lAahaity  of  pul>tle  or,  offtcerm  Tiaving 
charge  of  publto  charitable  inatitu- 
UoriM  for  negligence  toicard  inmate. 
e:SBS  (caaep.  830). 


XHMKEEPERB. 


I.  la  g»n»T^,  i  3. 
II.  Who  are  Baeata,  |  4. 
in.  Klcliti  of,  aad  Uablltty  to,  caestai 
b.  For  lo»  of  property,  S9  8<  lO, 


B  27.  Agalnrnt  tUrd  peraoaa  indaciaB 
or  pramotlac  breacb. 

Sufficiency  of  damage  justifying  grant- 
ing of  injunction  against  interfer- 
ence with  contractual  relations  be- 
tween manufacturers  and  persons 
handling  their  goods.    6:43. 

g  30.  Contracta  or  coveaaata  relatlac 
to  real  propertji  leaaes. 

Right  of  purchaser  of  timber  to  inji 
tion  to  restrain  seller  from  prevent- 
ing his  entry  to  remove  it.    6:20Z. 

g   32.  —  leaaea. 

Against  threatened  breach  of  covenant 
in  lease  not  to  assign  with,out  les- 
sor's consent.    2:798. 

1.  Aa  to  bicbwar'. 

I   147.  0«aeraI1r. 

Failure  of  police  to  regulate  theater 
queue  hindering  access  to  complain- 
ant's premises  as  defense  to  suit  for 
injunction.     7:94. 

g  IS4.  8tmotnr«a  aad  eacroMObaieBta 
la  general. 

Right  of  abutting  owner  to  enjoin  erec- 
tion of  lamp  standard  in  highway, 
Interfering  with  loading  and  unload- 
ing of  goods.     4:618. 

at.  Aa  to  trBdeaamea. 

g   173.  Trndeaaaie. 

Bight  of  noncampelilor  to  enjoin  one 
from  carrtiing  on  hia  buHlnei 
aurh  a  wan  "s  to  Indiire  the  belief 
that  it  In  carrfcfl  on  bg  the  plain- 
tiff.    6:350    (cane  p.  330). 


I.   IN  OBNBRAL. 

g  3.  I>Bt7  to  faralah  aooomaiadatloa. 

Duty  of  innkeeper  aa  to  KheUer  and,  en- 
tertainment of  traveler.  2:OSi 
(case  p.  3S0) . 

II.   ^VHO   ARB   OUBSTB. 

g  4.  Geaerallr- 

Payment  of  expenaem  by  third  f«raon 
aa  affecting  exiatence  of  relatton  of 
innkeeper  and  gueat.  4:^30  (caae 
p.  42B}. 

Responsibility  of  innkeeper  for  property 
left  in  room  rented  to  hockey  team 
for  use  in  changing  clothes  and  tak- 
ing refreshmoit.    4:425. 

,    RIGHTS   OF,  AND  LIARILITY  TO, 


b.  For  loaa  of  property. 

g  S.  0«a*r«lly. 

As  dependent  upon  existence  of  relation, 

see  ante,  S  4. 

Liabltlta  of  innfceep^r  for  theft  from 


ot     boardlag     boai 


TAabHiiti  of  boordlng  house  Ti-eeper  for 
theft  from,  boarder.  3:316  (oaae 
p.  305). 


Italic  type  ladlcatea  polata  arltb  aaaotatloa. 
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INQUEST— INSURANCE. 

To  jury  generally,  see  Tbial,  IV. 


INSAMITT. 

See  Incompetent  Persons. 

nrSOLVXNGT. 

II.    PRBIi-eRBNCBS. 

g  e.  VP^at  oonatltntea  mJawfal  pr«f- 

Pre/erenre  frreated  by  act  or  imderlak- 
Ing  of  thirtl  paTty,  3:460  (caae  p. 
■A4tf}  . 

May  on«  6e  a  "purchaser"  for  a  vaU 
uable  cotuilderatlon  u.-hci'e  nothing 
capable  of  money  meamtrement  is 
given.     4.-7S3   (caae  p.   776>. 

INSPECTION. 


Liabili^  ol  purchaser  to  pay  tor  goods 
failing  to  paas  stipulated  inspection, 
see  Sale,  g  44. 


INSTALMENT  PI^N. 

Liability  of  purchaser  of  article  from 
one  who  has  bought  it  on  instalment 
plan,  see  Sale,  S  96.. 


IMSTAUKENTS. 

Agreement  for  payment  of  price  of  ves- 
sels in  instalments  during  construc- 
tion as  evincing  an  intention  to  pass 
title,  see  Sale,  3  2E. 


INSTRUCTION. 

Dutjr  of  agent  not  to  discloae  confidential 
instructions,  see  Fbincipal  and 
AOENT,  §  88. 


IHSUIATION. 


Evidence  as  to  condition  of,  as  warrant- 
ing finding  of  negligence  on  part  of 
electric  lifiht  company,  see  Evi- 
dence, S  1480. 


INSUKANCE. 

I.  In    gMiersl;    compBill«B,    offl- 
oera,  asd  agents  i 
d.  Ottcera  and  agenta,  §  46. 
I.  latanrablfl    latereatj    ellgibll- 
Itr  of  beneflolarlBBi 
b.  In  Ute,  g  8B. 
I.  Tba  pallor  or  ooatraet  aen- 
•r.ll7> 

a.  In  saneral,  g   109. 

b.  Formation  and  reqnliltea 

of  contrast,  g  124, 

c.  Renewal,  g   132. 

[.  GeneTal  prlnolplei  and  mles 

of  conatraotlon,  gg  IS6,  167, 

174. 
L  Propcrtj  or  intereat  corerod. 

e   182. 
[.  HortBasee  claaio,  g  IS6. 
L  DealKnatlon  of  beneflolailea, 

fi  198. 
i.  Tramaf er  of  poltoj  or  Inter- 
eat   therein;    obange    of 
beneSoiarleai 

a.  AsatgDnent.  generallT,  as 

200.  20S. 

b.  CbanKe  of  benefloiary,  flg 

216,  221. 
[.  Options   nnder  life   polioieaj 
anrrender;  reserve;  sceamn- 
lationa;  oaali  value;  pald-ap 
InsarBDFei     extended     Inanr- 
>ne«,     §§     2431,    245.    246. 
240. 
'.  Application,  g  257. 
'.  WarsaBtiea;  representatlona; 
oondltlona  <lnc]  ading 

avoidance  end  forfeltare 
for  their  breaoh)i 

a.  In    pollolea    on    property, 

Sg    260.    32S,   335.    337, 
3411,  347,  351,  354. 

b.  In  life    or    aooident   poll- 

olea, B  398. 
',  Preminma  and  aaaeasiaeBtai 
a.  In   general,    gg    405,  408, 
423. 
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XTX— c  oBtinned. 

b.  Forfeltare     for     nonpay- 
ment of  premlnmi  or  &■- 
•SHments,    gS    428,   434, 
437,  438. 
XVH,  RolMstatomeDf;      nviTal.      § 

456. 

XntI,  WBlver    and    eitoppel   by   or 
sxalnat    inasred    or    iMBofi- 
olary,  g  4S7. 
XIX.  Waiver   and    vitoppel   hj   •* 
'  agalnit  Inmreri 

a.  Power  to  waive;  aabjcota 

of    waiver    or    eetoppal, 
generally,  g  473. 

b.  Estoppel  or  waiver  aa  af- 

fected by  power  of  agent, 
g  479. 
e.  Aota  or  eondnot  oonatltnt- 
ing   walrer   or   eitoppel, 
gg    499,    502,    SOS,    S08, 
BIO,  S2^,  S20,  531,  537, 
551,  568,  S75. 
XX.  ITotloe,  gg  587,  SQI,  595. 
XXIL  Rlaki  and  oaniea  of  loa»,  in- 
jnry,  or  deatbi 
a.  UBder     pollelea     eoTering 
property,    gS    626,    629, 
635,  638. 
e.  Under  acoldent  or  liealtb 
poliolea,     gg     656,     659, 
674,  663-685,  689. 
XXIII.  Extent  of  Injary  or  loaai  and 
recovery I 
a.  Inioraaoe   on  property,   g 
701. 
XXV.  Snbrogatloni    oSeot    of    eon- 
traet     or     traninctiona     be- 
tween   Inanred    and    person 
respoBalble      for      loaa,       gg 

772  i,  782. 

XXm.  Aetlo'na;  enforcing  payment  > 
a.  In  general,  g  789). 
0.  Contraotnai  limitation  of 

time,  g  805. 

XXVni.  Retuanranoe,    gS    805),    806. 
S15. 
XXIX.  Uaiine   iaanranoe,   gg    8IS|, 
818,    821,    825,    831,    834), 
835. 
XXX.  Inaaranoe    againat    liability 
for  Injnrieil   employer'a  in- 
demnity, 8   844. 
XXXVI.  BnrglBry,  tbeft.  and  robbery 
Ininrance,    g   861. 

Provision  in  bill  of  lading  exempting 
CRrrier  from  liability  for  risk  cover- 
able  by  insurance,  as  including  loss 
cause  by  negligence,  see  Cabriehs,  ^ 
S  612. 

Right  of  wrongdoer  to  benefit  of,  see 
Damages,  S  42. 


d.  Offloere  and  i^enta. 

g  46.  Fowera  and  dntiea. 

Sotficiency  of  evidence  to  show  that  libel 
published  by  employee  of  insurance 
company  was  within  scope  of  em- 
ployment, see  Evidence,  g  1612. 


Right  to  recover  premiums  paid  on  pol- 
icy void  for  want  of  insurable  inter- 
eat,  see  post,  g  423. 

b.  In  Uf  e. 
1.  Ordinary  Inanranoe. 
g   86.  Hnaband  and  wife. 
Presumption   as  to  husband's   insurable 
interest    in   life   of   wife,    see   Evi- 
dence, S  447. 

Inaurahlv  iiiteteHt  of  hvahnnd,  a*  surh, 
ill  life  of  wife.  S:410  (caae  p. 
391). 


g   109.  Generally. 

War   as   auepending  or  dissolving   ( 


Promtoaory  note  am  aatlafying  requtr^' 
ment  that  iiiitial  premium  muaC 
have  been  aetuaUy  paid,  or  paitt 
while  inimrea  iraa  in  good  health. 
S  :37S. 


g    132.  Generally. 

Validity  of  renewal  where  original  policy 
was  void  for  nondisclosure  of  other 
insurance  which  has  ceased  to  exist, 
see  post,  3  361. 

Effect  upon  reneieal  of  fire  insurance 
policy  of  circumabinoe  invaUdating 
original  'policy,  but  lohlrh  in  the 
meantime  has  ceased  to  v^at. 
1  !«lo  fooae  p.  693) . 


Italto  type  indleatea  polnta  witb  annotation. 


«ibyGoogIe 


Betiewal   of  fire   inaaranee    poUcj/   as    x-  transfeb  op  polict  ok  intbr. 

continuancm    of    original    contract.  B9T   THBRBIN)    OHANdB    OF    BBW- 

1:613  (caaep.  BOS).  BriCIARiBS. 

ft.  Aaaltninetit  seaerAllj. 

S  200.  GBaantUy. 

Su/Jtrimry  of  ideiitifiratlon  of  poticg  on 
assignment .     10:'J71. 

Right  to  resrinil  asaignnient  of  life  in- 
surance pollen  made  iit  Ignorance 
of  death  of  the  insured.  S:707 
(oase  p.  79gJ .  j 

8  SOS.  Rlgliti  of  aailgBee. 

Rieht  to  notice  of  maturity  of  premium 
note,  see  post,  S  438. 

b.  CItAace  Af  benefloikrj. 

i  216.  OeBATkUr. 

Suffleiency  of  identiffeatton  of  policfi  on 
change  of  benefldam.  to  :271 
(case  p.  SS4) . 

%   221.  B7  will. 

Will  as  "writing  identifying  policy" 
within  statute  permitting  husband 
to  create  trust  in  life  insurance  for 
wife's  beneftt.     10:264. 

XIII.  OPTIONS  UNDER  I.IFV  POLI- 
CIBH)  SURRBNDBRi  HBBBRVBl 
ACCUMULATIONS  t  CASH  VALUBt 
PAID-UP  INSI'RANCB)  BXTBNDBD 
INSIIRANCB. 

I  2431.  CtanwBllr. 

Qiving  promlitKorii  note  as  patiment  of 
premium,  entitling  insured  to  ben«- 
ftt  of  paid-up  or  extended  liMur- 
ance,  or  as  cojnpleting  right  to  sue- 
render  value,  0:370. 
Right  to  rescind  surrender  of  poUcw 
If,  in  ignorance  of  the  death  of  the 
'     B:7»7. 


8   1S6.  Role  aa  to  fftTAiins  insured. 

Construction  in  case  of  doubt  to  favor 
insured.     1:298;   5:870;  6:617. 

g   167.  GommoB  and  anal  ueaKlnK  vf 

Lnneuage  of  question  in  application  to 
be  ■  given  ordinary  meaning,  and 
doubts  resolved  against  insurer.     1 : 


Conflict  between  wrilten  and  printed 
provisions  concerning  presence  of 
prohibited  articles  on  insured  prem- 


g  182.  PropArty  eavered. 

Heating  apparatus  ae  part  of  realty,  as 
between  otcner  of  really  and  in- 
surer.    1 :07e. 

VIII.    MORTOAOBB    OLAVBB. 

8   186.  OeneraUj-. 

Right  of  mortgagee  to  sue,  see  post,  { 
7891. 

Provision  in,  that  insurance  shall  not  be 
invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  property 
insured,  aa  applicable  to  statements 
or  omissions  in  application.     1:593. 


I  198.  Oenerallr. 

Joint  policy  by  husband  and  wife  pay- 
able upon  death  of  either  to  surviv- 
or, as  insurance  by  wife  of  her  own 
life  for  her  husband's  benefit  within 
statute  enabling  a  married  woman 
to    effect    such    insurance.      2:391 

i opinions  of  Farwelt  and  Kennedy, 
,.  JJ.). 


Olvtng  note  as  patiment  of  premiutu 
compieting  right  to  surrender 
value.     S:a7S. 

e  246.  Paid-ap  insarane*. 

Giving  note  as  payment  of  premium  en- 
titling insured  lo  paid-up  insur- 
ance.    0:370. 
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I  249.  Ezt«nde<t  Infnramee. 

Oivlnff  note  at  payment  of  pfemlnm 
enlltlUig  Innured  to  extended  litsiir- 
ance.     6:378. 

XIV.    APPLICATION. 

e   2B7.  App1tc>tlOB. 

Applicability  to  statements  or  omisaionq 
in  application,  of  provision  in  mort- 
f^age  clause  that  insurance  shall  not 
l»  invalidated  by  any  act  or  neglect 
of  mortgagor,  see  ante,  §  186. 


poUcy.     4:4es   (case  p.  460). 
XV.    WABBANTlBSi         RBPRBKBNTA- 
TiOKSi      CONDITIONS      (INCLVDINO 
AVOIDANCE        AND        forfeiture: 
FOH  THEIR  BRE]ACH>. 

k.  Ib  poll  ales  an  property. 
1,  In  goner ol, 

8  2eO.  Oenerallj. 

In  marine  insurance  policies,  see  post, 
XXIX. 

6.  Uie  and  osre  of  property. 

g  SkS.  V»oanor;  ooonpancy. 

Effect  of  agent's  knowledge  of  vacancy 
at  time  of  effecting  insurance,  see 
post,  S  631. 

Insurance.-  effect  of  faOnre  to  flU  up 
proviiHon  aa  to  optTHpaticy  or  va- 
oanoy.    0:352  (case  p.  336). 

Policy  covering  premises  while  occupied 
as  a  dwelling  as  covering  occupancy 
as  combined  store  and  dwelling,    9: 


g  33B.  Prohibited  artlelea. 

Effert  of  proKfHinn  in  ftre  insurance 
polltii  prohibiting  prenence  of  den- 
Iffnated  articles  on  pretnlaoa,  3:7 
(case  p.   1) . 

I   337.  —  t«aapor»ry  preienoe. 

of  prohlbUed  articles  tor  pur- 
I    of    eonatraetion    or    re}Mir. 


B   341]   [New],  —  gBsolone  etore. 
Uee  of  casolene  stove  as  a  storing  or 
keepftig  of  gasolene  prohibited  by 

policy.    3:1. 


8.  Other  Insarasoe. 

8  34T.  Generally. 

Removal  of  ingured  property  to  place 
where  it  is  cot-ereil  by  another  pol- 
icy aa  violation  of  proviHloa  against 
additional  insurance.  0:345  (eatie 
p.  229), 


Void  or  inoperative  pollciea  of  ilnnur. 
ance  as  breofli  of  n  co  ml  1 1  Ion 
againat  adilltlonal  or  other  iiimir. 
anee  on  property.  J  :3I>  (eaee  p. 
34). 

Effect  of  failure  to  give  notice  of  addi- 
tional insurance  which  never  became 
eff'ective.     1:34. 

Whether  condition  against  additional  in- 
surance is  violated  by  policy  which 
parties  agree  in  treating  as  roid, 
qmere.    1:34. 

Validity  of  renewal  where  original  pol- 
icy was  void  for  nondisclosure  of 
prior  insurance  which  has  ceased  to 
exist.     1:593. 


t  of  tiaa 


h.  In  life  or  aeoldont  pollelea. 


8  308.  Otiier  inaurance.  '' 

Failure  to  ditwloae  accident  poUeiea  in 
reply  to  qveation  as  to  other  life  in- 
etiranre  nn  breach  of  tearranly, 
1:305    (cage  p.  SOS). 

XVI.    PnBHIL'MS   AND  ASSBSSMSNTS. 

a.  In  general. 

§  40S.  Time  for  payment. 

Olving  note  an  exerdoe   of  option   to 

make  annual  payments.  5:435. 

Validity  of  payment  of  premium  or  aS' 
aemmieHt  during  period  of  exten- 
aion  agreed  upon,  but  after  In- 
sured's death.  2:10t  (case  p. 
183) . 

Effect,  to  prevent  lapse^  of  payment  of 
life  insurance  premium  during  days 
of  grace,  though  after  death  of  in- 
sured.    2:183. 


Italia  type  Indioatoa  polnta  with  annotation. 
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g  423.  Refnndlns  or 


ints. 


Htght  to  retnver  premtutns  paid  on  jn>I- 
icii  tvhich  ia  invalid  for  ipant  of  In- 
mtrabU   Interest.     3:S39    (ease   p. 

RloM  of  holder  of  pollry  to  rerover 
premUima  paid  upon  the  faith  of 
the  aaent'H  falae  repreaentatlon, 
not%rithatanding  part  performance. 
3:352    (caae  p.  8ii)  , 

Right  of  one  taking  out  policy  void  for 
want  of  insurable  interest,  in  reli- 
ance of  agent's  repreaSntations  that 
aueh  policy  will  he  valid,  to  return 
of  premiums  paid.    8:882. 

Character,  as  promissory  oi  otherwise, 
so  as  to  support  action  for  deceit,  of 
representation  by  agent  that  if  in- 
sured will  continue  to  pay  premiums 
for  certain  time,  the  company  will 
issue  a  paid-up  policy.    3:844. 


Han.     praeti- 
nt. 

Seceasltu  of  affirmative  action  to  for- 
feit poliey  <-ontalnlng  stipulation 
for  snRpennion  or  avoidance  in  ease 
preiiilunt  note  is    not   dulg    paid. 

S  ;404. 
g   434.  Premtvtn  note. 

Effect  of  nonpayment  of  note  given  for 

prenitiim,     S:-'ifiS. 
Giving  of  notf  at  tmnitactlon   iclth  the 

agent  pcrMonally.     B:436. 

H  437.  —  time  (or  psTsient. 

AppUcttblUlii' to  premium,  notes  of  pro- 
vlnlon  in  policy  for  days  of  grace 
for  payment  of  promiums.     5:434. 

a  438.  MoUc*. 

Appllciihlllty  to  premium  noteji  of  stal- 
ule  requiring  notice  of  maturity  of 
premlilmB.     6:434. 


Agreement  to  notify  assignee  of  poU«y 
of  maturity  of  preminme  as  require 
ing  notice  of  maturity  of  premium 
note.     6:433. 

XVII.  aBINSTATBMKBrT,     RBVIVAI.. 

g  466.  BeTivaL 

Effect  of  statute  that  contract  of  fire 
insurance  shall  be  for  terms  not  ex- 
ceeding one  year  and  may  be  re- 
newed by  renewal  receipt,  to  give 
renewal  receipt  effect  of  reviving 
void  contract.    1:693. 

XVIII.  IVAIVBR  . 
OR  AGAINST  11 
FiCIARY. 

8  4S7.  a«nersU]r. 

Proof  by  insured,  in  rebutting  contention 
that  policy  is  void  for  misstatements 
in  proposal,  that  he  did  not  sign  it 
or  authorize  its  signing,  as  prevent- 
ing him  from  taking-  advantage  of 
estoppel  of  insurer,  by  issuance  of 
policy,  to  claim  that  there  was  no 
proposal.    4:460. 


8  473.  PrsBilHas  wad  aascMwettta. 

Waiver  of  or  «aloppeI  lo  assert  for- 
felture  far  nonpayment  of  premium 
note.     S:410^ 


a    479.  Solloltlns  aEsnt. 

Liability  of  insurer  for  representation  of 
agent  employed  only  to  sell  insur- 
ance, that  if  insured  will  continue 
payment  of  premiums  for  certain 
time,  the  insurer  will  issue  paid-up 
policy.     3 :844. 


1.  Ib  seMeraL 

9   499.  Generally. 

Waiver  of  notice,  or  forfeiture  for  fail- 
ure to  give  notice  of  accident,  claim 
or  suit,  required  by  indemnity  pol- 
icy, see  post,  3  844. 
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Effect  of  recital  *n  policy  that  premtum 
hae  been  paid  upvn  Hghla  of  pai- 
tlea  vhcre  note  iraa  given  for  pre- 
wifum.      8:3S3. 

Effect  ot  glfing  ifceipt  for  premium  for 
Mchirh  note  icns  Hit-cM.     6:3ft-t. 


VKage  of  insurer  an  iraiver  of  right  to 
forfeit  poHeii  for  nonpayment  ■  ' 
pretnivm  note,     S^'tiS. 

I  503.  Hlsle-dlnc     >dTlae|     iBformi 
tlon. 

fiepreBentation  of  agent  aa  to  meaning 
of  policy  as  estopping  insurer  from 
assertinfc  a  different  meaning. 
194  (opinion  of  Bailhache,  J.). 

I  508.  EztaadiBK  credit  for  pr«HlwBu    i 

Affrecment  of  extension  as  tcaiver  of 
right  to  forfeit  poll^  for  nonpay- 
ment of  premium  note.     S:4I4. 


8   S37.  Prcmlnma  ud  UMMment*. 

Waiver,  by  delivery  of  policy  to  insured, 
of  condition  that  insurant  shall  not 
become  effective  until  premium  is 
paid.    1 :34. 

Recital  in  policy  delivered  to  insured,  of 
receipt  of  premium,  as  estopping  in- 
surer from  relying  on  condition  that 
it  shall  not  become  effective  until 
premium  is  paid.     1:34. 


8  551.  OraenaiT. 

Estoppel  of  insurance  company  issuing 
policy  and  receiving  premiunui  to 
claim  that  policy  ia  void  for  failure 
to  aign  application.     4:460. 

-  prerlona  d«- 


Eailure  to  cancel  or  relHm  premium- 
note  as  waiver  of  right  to  forfeit 
poUov  for  tts  nonpoj/menf.     8:4SS. 

S.  ECoot  of  aotio«  or  knowledce  of,  or 
•ztrlBslo  «greeiMont  in  relation  to. 
flOBdittoBB  >moatitlas  to  breach. 

8  528.  Pbytleal  eondltioa  of  proper- 
ty t  prohibited  artloleai  luoraaaed 
riek. 


Waiver  of  right  to  forfeit  policy  for 
nonpayment  of  premium  note  at 
maturttji  by  requesting,  receiving, 
or  attem,pting  to  enforce  pagmetU 
thereafter.     6:41S,  4SS,  420. 

6.  Denial  of  llkbllltyi  — *>"'— g  par- 
tionlar     objection     aa      waiver      mt 

I  575.  ProrlaloB*  aa  to  aotloe  or 
elatm. 

Notice  of  accident,  claim  or  suit,  re- 
quired by  indemnity  policy,  see  poat, 
S  S44. 

XX.   NOTICB. 


Effect  of  notice  I 


agent  of  presence  of    H  587.  OoBenOly. 


n  Insured  prem- 


8  529.  Other  lunranoe. 

Knowledge  of  fact  that  property  has  be- 
come covered  by  other  insurance,  by 
agent  reDresenting  both  companies. 
as  knowledge  of  insurer.  9:22P 
(opinions  of  Mulock,  Ch.  J.  and 
Kelly,  J.>. 

8  531.  V»>acy. 

Effect  of  vacancy  after  having  once  been 
occupied,  upon  policy  insuring  prem- 
ises only  while  occupied  as  a  dwell- 
ing, where  at  time  insurance  was 
effected  the  premises  were  ^nown  by 
insurer's  agent  to  be  unoccupied. 
9:336. 


H    591.  Time. 

Time  for  notice  of  accident,  claim  or  suit 
required  by  indemnity  policy,  see 
post,  %  844. 

S   595.  —  ezonae  for  fallnro  to  e1t>> 
Excuse  for  failure  to  give  notice  of  acci- 
dent, claim  or  suit  required  by  in- 
demnity policy,  see  post,  S  844, 


a.  Under  poUolas  eorerlnB  property. 

8  626.  OeneraUy. 

Under    marine    inrarance    policies,    see 
post,  XXIX. 


Italic  type  Indicates  point*  with  annotatlcB. 
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INSURANCE. 


Liability  of  insurer  for  loss  happeninE: 
durins  existence  of  hostilities  be- 
tween countries  of  assured  and  in- 
surer.   5:810. 

8  629.  Loss  due  ta  law  or  order  of 
civil  ailtliQrltr. 

Insurance  as  covering  seizure  by  govern- 
ment of  country  of  aaaured  prior  to 
breaking  out  of  war  between  coun- 
tries of  insurer  and  assured,  and  in 
contemplation  thereof.    5:810. 

t  63S.  EzploaioB. 

LiabUltn  of  Inmtrer  agatnat  fire  for 
datupge  catwed  bg  exploalon  oeea- 
eloned  by  /ire.  lOiSll  (eaae  p. 
19*). 


Liability  of  insurer  against  leakage  from 
automatic  sprinkler,  for  leakage 
caused  by  freezing.    2:622. 

«.  Under  aecldent  or  healtb  polleles. 

I.  OeBarally. 


XAattlHtu  under  aectdent  poUcv  accept- 
ing or  Umtttng  liability  for  loss  re- 
mtlting  from  ttitieane  ichere  diaeaaeA 
condition  reauUa  from  accident. 
0:B30   (cane  p.  S17). 

Effect  of  provision  in  accident  policy 
exonerating  in  surer  from  liability 
for  death  "arising  from  any  natural 
disease  or  weakness  or  exhaustion 
consequent  upon  any  disease  .  .  : 
although  acceleratM  by  accident." 
2;358. 

Liability  of  insurer  against  accident  for 
death  from  pneumonia  developing  in 
consequence  of  lowered  vitality  re- 
suiting  from  accident.    6:617. 

8  eS9.  —  ooBdltlom  of  heart. 

Dilatation  of  the  heart  in  consequence  of 
intentional  physical  exertion,  as 
caused  by  "accidental  means"  within 
meaning  of  accident  insurance  pol- 
icy.    2:368. 

S.  Tklnc*  takem,  admlBlotered,  ab- 
sorbed, or  Inhaled. 

8  674.  AaphyzlatlBn. 

Bffect  of  exception  in  accident  tnmir- 
ance  policy  in  caae  of  death  or  in- 
furg  from  anvthtng  inhaled.  8:332. 
fMtae  p.  3S7}. 


6.  Inaroaaed  hasard;  volnntacy  expo- 


(a)   In   Keneral)   OTeTcaertlon. 

8  QS3.  Generally. 

Meaning  of  "voluntary"  in  exemption  of 
insurer  from  liability  in  case  of 
voluntary  exposure  to  unnecessary 
danger.    6:870. 

8  eS4.  OrareserUon. 

Bight  to  compeneaHon  vnder  accident 
policy  for  injury  reauUlHg  from  ex- 
erHon  or  atrain.  2:367  (case  p. 
aas). 


knd  emplOTiiiant. 


Coupling  cara  by  railroad  employee, 
other  than  Ttrakeman,  as  voluntary 
eapoBure  to  unneceaaary  danger. 
S:as*  (case  p.  870). 

Coupling  of  cars  by  baggageman  at  sta- 
tion, accustomed  to  doing  so,  as  vol- 
untary exposure  to  unnecessary 
danger.     6:870. 

Coupling  of  cars  by  baggageman  who 
was  a  "man  of  all  work  about  sta- 
tion, and  engaging  in  more  hazard- 
ous occupation  than  that  insured. 
6:87. 


(d>  Rlflka  of  travel, 
f  688.  Entering     or     leaving     pabUo 


AHghtinf/  from,  or  hoarding  moving 
Imin  as  voluntary  exposure  to  un> 
tiecesiHiry  danger,  or  obvioua  risk  of 
injury,  vrithln  exception  of  policy. 
10:097   (oaaep.  080). 


a.  Insnranee  on  property. 


8  701.  Oenorally. 

Right  to  interest  in  action  on  policy,  see 
iNTEftEST,  fl  8. 
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INDEX  TO  KOTES  AND  CASES.    VOLS.  1-10  I 


R.  C. 


XXV.  SUBBOQATIOXi  F.PPECT  OF 
CONTRACT  OR  TRANSACTIONS  BE- 
TWBBN  1?ISITRBD  AND  PERSON 
RBSPONSIBI.B  irOH  LOSS. 


B   7721.  Generallr. 

Right  of  muntctpaUty  eettlino  olafm  for 
damages  eautted  by  denli-uetlon  of 
building  to  cheek  conflagnttlon  to 
he  itubrogated  to  oicner's  right  ae 
agaltiat  insurer,  9:19S  (oaae  p. 
17S). 

B  782.  Wroncdoer'a  riftht  to  aabroKB- 


Right  to  have  insurance  received  by 
plaintitT  taken  into  account  in  fixing 
damages,  see  Damages,  S  42. 


fi   7891.  By  mortenKor  or  tnortKBgee. 

Mortgagee's  right  to  sue  on  policy  con- 
taining mortgage  clause,  qusre. 
1:693. 

e.  Ooatraotnal  llvtltation  of  tiate. 

§  805.  Forbidding  inlt  within  period. 


XXVIII.    RBINSURANCH. 


LlmltfitioH  clause  as  part  of  cmitract  of 

rchiHurance.     1:IS4. 
Effect  a/  compromise  by  original  innir- 

erupon  relnSMrer'sUablllty.    e:aoe 

(case  p.  H7S) . 

Right  of  reinsurer  to  benefit  of  com- 
pl-omise  between  orierinal  insurer 
and  insured  to  which  na  refused  to 

accede.    6:875. 
Liability  of  reinsurer  for  proportionate 
part  of  eupeose  of  compromise  be- 
twron  original  insurer  and  insured. 
G:R7B. 

ft  son.  Flra  inanranM. 

Clause  limiting  time  for  commencing  ac- 
titn  to  twelve  months  next  after 
fire,  in  printed  form  adapted  to  con- 
tiact  of  reinsurance,  as  part  of  con- 
tract.   1:178. 


g   815.  Life  Ini 

Recital  in  policy  that  reinsurer  agrees  to 
accept  proposal  for  reinsurance  as 
incorporating  in  policy  all  terms  of 
the  proposal.    6:865. 

Character  of  contract  as  independent, 
rather  than  one  of  indemnity,  so  aa 
to  exonerate  reinsurer  from  liability 
on  claim  paid  by  original  insurer  in 
good  faith,  to  which  a  valid  defenae 
existed.    6:866. 

XXIX.    MARI?rilI  INSCBANCB. 

§  SlSfi.  Oenwally. 

Law  governing  questions  arising  under 
English  policies  of  marine  insur- 
ance, see  Conflict  of  Laws,  S  83. 

VaUdtty  of  tttMironoe  of  ettemy  prop- 
erty against  seizure.     B:83e. 

Effect  of  carriage  of  oontroband  upon 
marine  Insurance.     S'&S. 

Semble,  that  transportation  of  military 
ofRcera  does  not  breach  warrant 
against  CMitraband  of  war.    6:33. 

9  8IS.  Vorng*  policy. 


g  821.  Rlaka  corerad. 


■   for  losfiea  ariaing 


Liability  of  fnmin 

out  of  state  of  tear.     a:*. 
Liability    of    iTisit rer    of    vessel 

ranted  free   from,  capture.'' 

(case  p.  eg) . 


Liability  of  insurer  of  cargo  against  eon- 
sequences  of  hostilities,  for  breaking 
up  of  voyage  by  master's  refusal  to 
proceed  to  blockaded  port.    5:1. 

Liability  of  insurer  against  sea  perils 
for  loss  of  vessel  by  wreck,  after 
seizure  by  belligerent  as  carrier  of 
contraband.     5 :66. 

g  8Sfi.  Total  loss;  abandonnent. 

Right  to  abandon  to  insurer  in  ease  of 
loss  arising  out  of  state  of  war, 
6138. 


Italic  tTpe  Indieatea  polnta  with  anMatatlon. 


INSURANCE— INTEREST. 


I  834)    [New].  DeTlatlou. 

Candltiona  orcanloHed  by  tear  ns  Justj- 
fyiny  devtat-ttm  from  voyage  in- 
Hurcd.    S:10. 


g   835.  ReiaiBTanoe. 

Scope  of  warranty  in  policy  of 

ance  against  contraband  of 


Right  of  reinsurer  of  vessel  to  benefit  of 
compromise  made  by  original  insur- 
er, as  affected  by  fact  that  policy  is 
a  valued  policy.     6:876. 

XXX.  INSirn.' 
ITY  FOK  I 
INDBMMT 


Effect  of  provialon  in  employera'  lia- 
bility  or  other  htdemnity  policies, 
reqitlHiio  immedUiUi  notice  of  ac- 
etdciit,  claim  or  suit,  3:733  (case 
p.  707)  . 

Qutere,  whether  provision  in  employer's 
liability  insurance  policy  aa  to  ^v- 
ing  notice  of  accident,  can,  in  view 
of  other  provisions,  be  regarded  as 
a  condition  precedent.     3:707. 

Applicability  of  provision  for  notice  of 
accident,  to  case  of  accident  occur- 


sured.     3;707, 


S  861.  OeneTKllT.   . 

Pretense  of  robbery  as  warranting  con- 
viction of  an  attempt  to  ohtair 
money  from  an  insurer  by  false  pre- 
tenses, see  False  Pretenses,  ^  3. 

Xioaaea  eovered  hit  fidelity  liniid  or  piil- 
icy  nanlHHl  theft,  indued  to  [iioifc  or 
safe  dtpoHit  mniiuiny.  10:000 
(eaae  p.  S05)  . 


nrrEHTtoir. 

Ab  affecting  liability  for  interference 
with  another's  trade  or  calling,  see 
Case,  §  13. 


IirTEBDIOTION. 

LioMlUy  of  insurer  under  poUcf/  of 
marine  insurance  for  lose  oeca- 
'stcned  by  Interdiction.     S:3!t. 


INTEREST. 


d.  On        JndgBieiitsi        Terdlcti; 
»w«fdi,  9  35. 
m,  Compntationi  amoaBt;  TBt«i  fro- 
gnanor  of  pttrmanti 
>.  la  ccaerAl,  S  56. 
b.  Bate,  gg  69,  66. 

Refusal  of  British  court  to  recognize 
German  ordinance  suspending  inter- 
est pn  claims  in  favor  of  British  sub- 
jects, see  Conflict  of  Laws,  S  6, 

Declarations  against  interest  of  declar- 
ant, see  Evidence,  g§  988,  1049, 
■     1127. 

Payment   of,   by   devisee  of   mortgaged 

[iroperty,  as  interrupting  running  of 
imitations  against  specific  devisees 
of  other  real  property,  see  Limita- 
tion OF  Actions,  §  246. 


II.   IVHBN   RBCOVE1RABI.&:, 
a.  Im  general;  on  eontraoti. 

a   2.  Generallj. 

Liability    of    debtor    to     creditor    for 

amount  required  withheld  under  in- 
come tax  law  from  interest  pay- 
ments, see  Bonds,  §  89. 


4  8.  lasnrnnce. 

Right  t'^,  in  action  c 
9:336. 


policy. 


d.  On  JndgiaentBt  Tcvdtota;  awardi. 


fi  35.  Generally. 

Rate,  see  post,  §  59. 
Merger  of  covenant  to  pay  interest  i 
judgment    for    principal    sum,    se 

.lUDGMENT,  S  70. 
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a.  In  teaaral. 

8  66.  Oeaer>llT- 

May  a  promlae  to  pan  intcreHt  annually 
be  inferred  from  a  promise  (o  pay 
intereat  at  a  certain  rate  "annual- 
iy,"  or  "per  annum."  9:*74  (case 
p.  400)  . 


e   SB.  Oenwrally. 

Rate  of,  which  must  be  paid  to  redeem 
from  mortgage  after  judsment  foi 
principal,  see  Mortgage,  §  116.  , 

Bate  of  tntereat  after  Judgment  on  con 
tract  fixing  rate.  3:169  (oaae  p. 
1S9). 


IITTERFEREMOE. 


With  contract  relations,  see  Case,  II. 
With   trade  or   bueineES,  Kenerally,   f««! 

Case,  §  13. 
With  relation  of  master  and  servant  as 

actionable  wrong,   see'  Master  and 

Servant,  V. 


INTERLOCUTORT  DEOBEES. 


IHTEKHATIOirAI.  OOPTRIOHT. 

See  COFYHIOHT,  I  14. 


IM TEBHATIOHAI.  lAW. 

Private  international  law  generally,  see 
Conflict  of  LAwa 

Refusal  of  courts  to  give  effect  to 
German  ordinance  as  oeing  contrary 
to  the  usage  of  nations,  see  Con- 
flict OF  Laws,  S  5. 


Immunity  of  diplomatic  officera  fnmi 
suit,  see  Diplomatic  and  Cohsdlue 
Officers. 

As  to  law  of  capture  and  prise,  aee  Pbizb 
AND  Capture. 

Duty  of  conquering  state  irith  reapect  to 
obligatione  of  conquered'  gtate. 
S:9O0  (case  p.  SSS)  . 

Force  of,  in  municipal  courts.    6:886. 

Pronouncements  of  writers  on  interna- 
tional law  as  evidence  of  ezlBtence 
of  rules.    6:886. 


ZIf  TE&miEKT. 

e  War,  g  101. 


:;onditiona  in,  see  WiLU,  XIII.  g,  2, 
;ee  also  Words  AND  Peoubes,  81. 


INTBR V  £il  111  G  ACT, 

[ntervening  act  of  third  person  as  affect- 
ing liability  of  owner  for  injuries 
inflicted  by  dangerous  animal,  see 
Animals,  I  20. 


IITTEBTENIirO  CAUSE; 

In  general,  see  Proxiuatb  Gaosb. 


HfTBSTAOT. 


Effect  of  direction  that  lapsed  share  of 
residue  fall  back  into  reeidnei  to 
create,  see  Wills,  S  871. 


HfTOXTCATIN O  UQVORI. 

Acceptance  by  carrier  of  drunken  person 
as  passenger,  as  negligence,  see 
-1,  g  319. 


Itolla  type  indl«»taB  yoiMta  wltb  >aaot«tio>. 
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INTOXICATING  LIQUORS— JUDGMENT. 


OFFENSES. 

A.  I>  ceneraL 

S  55.  QoBarallj. 

Ortmttial  reaponMbUity  of  corporaHotia 
for  offenses  agatnat  liquor  lawa. 
»:S81. 


D«lio*ry  by  eatress  o^etit  of  liquor  sent 
«.  o.  d.  as  a  sale  thereof  by  the 
'atfent.    2:407   (caaep.tes). 


nrvoLVirrAitT  bervitttde. 

I   I.  Wkat  wmrtltatM. 

Oompulsory  tniUtaty  «ervfe«  aa  vio- 
lating consHtvtlonal  prohibttton  of. 
7.B»3. 


mnrBY  busses. 


Imputins  contribntory  negligence  of 
driver  to  pftssengers,  aee  Negli- 
OBNCE,  g  162. 


JOINDER. 

Of  parties,  see  Parties. 


JOIHT   ADTEKTURES   AND   STNDI- 


lAability  of  promoter  of  tigndioate 
formed  to  purchase  specffio  prop- 
erty at  a  stated  price  for  a  profit 
ynaSe  by  him  in  the  transaction. 
S:0O7   (case  p.  889). 


Right  ot  majority  of  syndicate  to  c 
manag  '      *  " 

8:899. 


JOINT  DRBTOKS  AND  CREDITORS. 

Joint  liability  of  husband  and  wife  for 
family  expenses,  see  Husband  and 
Wife,  §  62. 

Judgment  af^ainst  one  as  releasing  th« 
other,  see  Judgment,  9  181. 


JOINT  TENANTS. 
In  general,  see  Cotenancv. 


JOINT  TORT  FEASORS. 

Se«  Joint  D^itobs  and  Crkditoiis. 


JUDGMENT. 

IV.  Effeet  ABd.  eoBolnalTeneaa  t 
a.  Ib  Keaeral,  f  TO. 
e.  Fartloular     Uads     of     J«dc- 
taeata  and  deor««a,  g  SI. 

e.  Jadcmenti   ia   partlenlar   ao- 

tloBs    Mid    proeeadlnsa,     gg 
102},  106,  130. 

f.  AdJndJoatlona  as  to  partloalar 

matten,  g  161. 
K,  Wlio  eoBolndvd  aad  Ib  srlioia 
faTOT.  gg  163,  179,  181,  188, 
202,  2101. 
Vn.  Eaf  oroemeBt,  g  258. 
VIU.  Attaok  upon  aBd  reltof  asalBsti 
e.  OpenlBg,  vaoatloB    or   anBoi- 

neat,  gg  276,  284,  304. 
a,  Oollaternl  attack,  g  362. 
IX.  For«lsB  JBdcaiaBtsi 

a.  Of  CoraicM  ooBBtrr,  I  365. 
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(,  Vno  eonolndad  and  In  wkosa  tmrvt, 
1.  In  ceneraL 


Jndinnent  against  agent  as  bar  to  action 
against  principal,  see  Election  of 

Remedies,  g  45. 
Rate  of  interest  on,  see  Interest,  S  59. 

IV.    EFFECT    AXD    ro.Vtl.l'9IVBNB9S. 
%  70.  Kevger  of  prior  d1>1>b. 


g   163.  0«>er>llr. 

Power  of  court  to  appoint  repMsentative 
for  class  no  member  of  which  is  .in 
existence.  4tlO  (opinion  of  Bymei 
J.). 

3.  A«  ftSeot*d  hr  'elatloA  to  partl««. 


§  81.  Iat«rlaoatorr  decree. 

ConcIuafreneNB  of  InteriooHtory  decree 
an  to  validity  of  patent  in  other  MS' 
tiona  between  Bame 'parUe».   6:720. 


1,  In  Ksnaral.  . 

g   lOZJ.  Gcnerallj. 

ConcluHivencnit,  in  action  upoii  nuirlne 
inmii^nre  policy,  ~Qf  decision  of 
prize  court  an  to  contraband  char- 
acter of  cargo.    S:tlS. 

g   106.  Criminal  prooeedlnt^s  general- 

Aeijuittal  on  charge  of  fraudulent  con- 
version ax  rcH  Judicata  -In  cU-ll  ac- 
tion.    8:I«S  (cane.  p.  lea). 

S.  Dfroree  nnd  annnlmemt  aotlonc 

S    130.  Generally. 

Validity    of    agreement    to    marry  as 

alTocted   by  disabilities  imposed  by 

decree  of   divorce,   see    Breach  of 
Promise,  5  2. 


e   179.  Oenerallr. 

ZiStoppel  of  servants  by  iuAgtnent  as  to 
validUii  of  patent  in  suit  against 
master.     6:7S7. 


g    lei.  GeuerKll7. 


Judgment  as t 
fudimta  1 
actions  foi 


Judgment  as  to  validity  of  patent  as  res 
judicata  between  same  parties  not- 
withstanding subsequent  revocation. 

6:713. 

It«U«  type  Indlei 


Right  of  person  tndtujed  to  take  aJwirea 
in  company  by  misrepresentation  to 
recover  damagem  for  fraud,  after 
obtaining  judgment  against  the 
company  for  amount  paid  by'him. 
9!S94:    (ca»e  p.  881). 

EfFect  of  judgment  against  one  joint  tort 
feasor  for  cause  of  action  other  than 
joint  tort  to  release  the  other.     9: 


g  188.  Immediate  aotor  and  peraan 
responsible  for  the  act  ^  principal 
and  agent. 

See  ante,  S  181. 

g  202,  Tnstees,  veeeiTers,  represen- 
tatlTea,  et«.,  and  lienefloiaries, 
owners,  heirs,  eto. 

Representation  of  unborn  children  by 
trustees  under  deed  of  settlement  in 
action  for  its  construction.     4;10. 

%   2I0i    [New].  Bailor  and  bailee. 

ISccoreru  by  bailor  as  bar  to  action  by 
bailee  for  damage  to  or  conversion 
of  bailed  property.     3:404. 

VII.   FlNFOnCESMBNT. 


)  validity  of  patent  as 
clirecn   itamc   parties   in 
infringement,     6:724. 


a.  XnfoTcement* 
g  859.  Generally. 


■  points  with  annotation. 
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JUDGMEKT— JURY. 


VIII.   ATTACK     UPOW     AND      RBLIBB' 
AGAINST. 

e.  OpeniBK,  T««KtloB  Br  >BBiilBieiit. 

1.  In  BeneraL 

S  276.  Genarally. 

Burden  of  proof  in  application  for  stay 
of  proceedings  in  action  to  set  aside, 
see  Evidence,  §  503. 

2.  GroOMda. 

<a)  Aa  to  Jwdgmcmti  KeBerall?- 

%  284.  rr«nd,  ooUb«1«b  or  pvrinrj. 

Perjured  evidence  as  ground  for  setting 
aside  judgment.     4:972, 

<d)  A»  to  decreea  of  di»i»«!«  or  abbbI- 
mSBt  of   BiBrrlBBO' 

%  304.  GeBerallj. 

■  Effect  of  condonation  of  matrimonial 
offense  on  judgment  entered  in 
pending  nuit.     0:039. 

e.  ColUteral  attAck. 


(b)  In  dlTOrce  auit. 

e  3S2.  Generally.  ^  ,      .    . 

Failure  of  plaintiff  in  undefended 
divorce  suit  to  disclose  own  adultery 
as  exposing  decree  to  collateral  at- 
tack.   5:717. 

IX.   FORBION  JUDOMBNT8. 
a.  Of  for«lcB  ooBBtry. 
g  38S.  DlToroe  or  aBBuliaeBt. 


JITDIO'IAX.  SAX^ 

II.  BFPKCT  OP  SAtBl  BIGHTS,  »0- 
TimS  AND  I.IABIL1TIE9  OP  PUB- 
CHA9BRS. 

b.  Title   BBd   righta   ooB^eyod   or 
aCeeted. 

g  19.  OBt«t*BdlB«  elaiBia  »n*  •■- 
OBmbraBoea. 

Rightu  of  felti-r  of  /TxJufew  to  retain 
title  thereto  or  Upm  thereon  aa 
againut  putvhaHer  at  }udicial  Bate. 
l-.eeO;  7:221. 


JURISDICTION. 

Of  arbitrators,  see  Arbitration,  8  8. 
Of  courts,  see  Courts,  II.  - 


JURISDICTIONAI.  AMOUNT. 

See  Appeal  and  Error,  S  63.- 


er^ict. 


not  recognized 

in    the   iiirlndirtion    in    trblch    th: 
marriage  iron  contracted.     S:7*7. 

Validity  of  divorce  granted  by  court  of 
domicil  for  cause  not  recognized  by 
law  of  fomm.     5:717. 

Right  of  third  party  to  attack,  on  ground 
of  fraud,  divorce  granted  by  foreign 
court.    6:717.  y 


m.  iBipBBeliBCi      aeleoUoBs      eompe- 
teBoj;  oath. 
o.  IIxamlBation,  g  96. 
d.  Peremptory  ehBlleBgea,  g  lOl. 

Verdict  of,  when  set  aside  on  appeal,  see 

Appeal  and  Error,  S  934. 
Questions  tor,  see  Trial,  III. 
Separation   of,   as  invalidating 

—  Trul,  S  46. 

III.   IMPANEMNfit   SELBCTlO.Ni  CO»- 
PBTENCYi   OATH. 

o.  EzamlBation, 

g  96.  Aa     to     prejudice     or     oplmloB 
fortned. 

Waiver  of  error  in  refusing  to  permit 
■  question  to  be  put  to  juror,  see  Ap- 
peal AND  Error,  S  648. 

Propriety,  in  prosecution  for  seditious 
conspiracy  (trowing  out  of  general 
strike,  of  asking  juror  challenged  as 
not  indifferent  whether  strike  caused 
him  loss.    10:836. 
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d.  Fere^ptorr  ohalleusea. 

g   101.  HaiBb«r  allowable. 

Under  indictment  for  seditious  conspir- 
acy containine  several  counts.     10: 


JUSTICE  OF  1 


JTT8TIFICATIOIT. 


For  interference  with  another's  employ 
ment,  see  Master  and  Servant,  | 
492,  496. 


Propensity  of  child  to  kjcfc  as  impoflins 
duty  on  parent,  see  Parent  and 
Child,  I  11. 


KNOWUiDGE. 

Of  one  person  as  imputable  to  another, 

see  NOTICE,  II. 
Of  truth  of  fact  declared,  and  of  its  be- 

ii^r  a^inst  declarant's  interest,  as 


lABOR  IJLW8. 


UUOB  OBGAKIZATIONI. 

Boycotts  by,  generally,  see  BOYCOTTS. 

i   8.  I^KalltT- 

Limitation  of  objects  of  organization. 
1:66  (opinions  of  Lords  Halsbury, 
Macnaghten,  and  Atkinson). 


9  2].  Power.. 

Powers  of  union  establidlied  under  trade 
union  acts.  1:56  (opinions  of  Lords 
Halsbury,  Macnaghten  and  Atkin- 
son). 

Power  of  union  to  devote  its  funds  to 
political  purposes.     1:56. 

§  3.  By-laws   and  recBlatloMai  valld- 


Bight  of  lahor  union  to  Iniposf  political 
obligations  on  He  membem.  1 :90 
(eaae  p.  SO) . 

§  4.  lUshte  of  newltent  dUolpIlae. 

Enforcing  payment  by  member  of  in- 
debtednesa  to,  as  justifying  interfer- 
ence with  employment,  see  Master 
and  Servant,  %  498. 

g  6.  CItU  reipoulbilitT. 

Manner  of  bringing  suit  against  unin- 
corporated union,  see  Associations, 
S  8. 

Liability  for  interference  with  relation 
of  master  and  servant,  see  Master 
AND  Seevant,  V. 

Liability  for  strike,  see  Strikes. 

Liability  for  acts  of  officers  in  ucess  of 
authority.    1 :628. 


ZACHES. 

ion,  see  Limitation  or  Ac- 


I.AIfD, 

Se«  Words  and  Phrases,  82. 


LAHDLORD  AMD  TEIf  ANT. 


a.  In  general,  g   22. 

b.  Covenaata  and  eaadltloae,  gg 

24,  26,  29,  37.  44. 
0.  Tenia;  boldlnE  averi  renewal) 
redemption,    gg    48,   S2,    SS, 
ST,  58. 

d.  Terulnatlont  erletion;  forfei- 

ture, gg  62,  67,  SO,  ae. 

e.  AaalEnibenti  snblettlnc  g  91, 


Xtallo  type  Indleates  petnte  with  annetatloB. 
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LANDLORD  AND  TENANT. 


llin 


m.  Rtcktl  kud  IU1>UftiM  of  partlBBi 

b,  Foaaeaaton,  caJoTvent,  aMd 
!!■«  of  premla«*)  flxtvrea  and 
propertj  tliareon,  gg  11I| 
123,  135,  136,  140. 

«.  LiablUtr  for  dafeotlTO  or 
dasBeroni  promlaea,  gg  ISO, 
IKT,  165.  175,  ITS,  195,  198. 

d.  A>  to  rent,  gg  200,  217. 
IV.  Tr«a*fer  of  revoralon,  g  246. 

Extinguishment  of  easement  appurte- 
nant to  leased  property  by  convey- 
ance of  reversion  to  owner  of  servi- 
ent tenement,  see  EAaEMENTS,  §  60. 

Liability  of  one  {nvin^  false  recommen- 
dation of  intending  tenant,  sec 
Fraud  and  Deceit,  S  48. 

II.    LBASEia. 

Law  governing  validity  of  testamentary 
disposition  of  leasehold  property,  see 
Conflict  of  Laws,  g  139. 

a.  Ib  (enaraL 

8  22.  Option  to  pan&Mo. 

Option  to  purchase  at  any  time  during 
term  of  Thirty-year  lease,  as  violat- 
ing rule  against  perpetuities,  aee 
Perpetuities,  §  13. 

Effect  of  renmcal  of  letue  to  *xtetid  op- 
tion to  purehaae.     9:8S4. 

Waiver  of  option  to  purchase  fftven  in  n 
lease.     9:2S3   (case  p.  2*9). 

Acceptance,  during  term,  of  new  lease  to 
begin  on  its  expiration,  as  waiver  of 
option  to  pnrchBBe  in  old  lease.     9: 


b.  Oorenanta  amd  eondltlana. 

ft  24.  a«B«raIl7. 

Effect,  on  right  to  renewal,  of  breach  of 
covenant  after  giving  notice  of 
desire  to  renew,  see  post,  3  62. 

8  26.  Covenant  for  q.nlet  enJoysMBt. 

TAdbiUtu  of  lei»or  under  coi-enont  of 
quiet  enjoument  for  act  of  another 
of  hi»  le«*eet>.  10:340  (eaae  p. 
aat). 

Brooch  of  covenant  of  quiet  enjoyment 
in  leoae  by  acta  upon  adjacent  prop- 
arts  eulteequentlti  acquired  by  lesaor 
or  hta  grantee.    0:177. 


Bnilding  by  grantee  of  reversion  on  ad- 
joining property  subsequently  pur- 
chased as  breach  of  covenant  for 
quiet  enjoyment.    6;  168, 

Inadequacy  of  heating  apparatus  in 
premises  demised.     10 :636. 

Quaere,  whether  indirect  interference 
with  enjoyment,  not  affecting  title 
or  possesaion,  is  breach  of  fovenant 
for  quiet  enjoyment.  6:168  (opin- 
ion of  Romer,  J.). 

BITect  of  covenant  in  lease  for  quiet  en- 
joyment to  enlarge  grant.    6:168. 


9  37.  Agalnat  aaalcnnient. 

Right  to  injunction  against  threatened 
breach  of  covenant  not  to  assign 
without  consent,  see  Injunction,  § 


8  44.  A*  to  oondltloB  of  pro^laea. 

Implied  uMrranty  of  fttneaa  of  prentisea 
leased  for  bufinfSB  purpoaefi. 
10;849  (caee  p.  639). 

No  implied  warranty  of  fitness  for  in- 
tended use  from  letting  of  real  prop- 
erty.   10:636. 

Letting  of  moving  picture  theater  as 
carrying  implied  warranty  of  fitness 
for  purpose.    10:636. 

Inadequacy  of  heating  apparatus  as 
breach  of  implied  warranty  of  fit- 
ness of  leased  premises  for  occupa- 
tion as  a  theater.    10:636. 


g   48.  Generallr- 

Effect  of  renewal   to  extend  option  to 
purchase,  see  ante,  S  22. 


Semble,  that  covenant  for  lease  for  in- 
definite  period  gives  right  to  life 
lease.     5:863    (opinion  of  Kennedy, 
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2.  R«naw>l)  aztOMBloni   holdlns  < 

g  S2.  Oener&Uj. 

Bight  of  assignee  of  portion  of  leaded 
premises  to  enforce  covenant  for 
renewal.    3:S30. 

Indivisibility  of  covenant  for  renewal  of 

lease.    2 :820. 
Effect  of  breach  of  covenant  after  notice    ' 

of  desire  to  renew  lease,  upon  right 

of  renewal.     2:809. 

S  S5.  Rlskt   of   aaaicnae    of   leMse   to 

Lessor's  consent  to  assignment  of  part 
of  leasehold  premises  as  distributing 
benefit  of  covenant  to  renew.    2:820. 

H   57.  Number  of  rcsewal*. 
Right  of  tenant  under  option  for  renewal 
of  lease  for  indeflnite  period.    5:863. 

8  58.  Holding  OTBT. 

Rule  as  to  date  of  commencement  of  ten- 
ancy arising  out  of  a  holding  o.__. 
as  a  rule  of  property,  see  COURTS,  S 
363. 

J>ate  of  commencement  of  tenancy  ari»- 
ing  out  of  a  holding  over.  10:1001 
(case  p.  OSl) , 

A.  Termlnatlra;  VTlatloBl  forfeltare. 

1,  Termlnatloo  goBorklly. 

8  6X.  Generally. 


3,  Forf«lt«r«. 
8  86.  Waiver  of  right  to  deolar*. 


Acceptance  of 
breach 
lO:  4DS. 


8   OT.  By  dlaaolntloB  of  eorporatlon. 

Liability  of  surety  on  lease  where  lessee 
corporation  is  dissolved,  see  Princi- 
pal AND  Surety,  g  13. 


2>  Evtotlon. 


T.emiee's  liability  for  rent  tebere  poi' 
crnmental  prohibition  of  reMdencr 
of  alien  enemies  in  tipeci/led  areaf 
renders  hin  oceupanci/  of  the  dc- 
mlned  premises  illeyai.  7:814 
(cane  p.  SOU). 


of     covenants 


.  AaalcnmAiit;  inblettlBg. 


Assignment  to  coteiiant  as  breach  of 
covenant  not  to  a f sign  icithout  li- 
cense.    2:810    (cone  p.   S09). 

Effect  of  proviso  in  lease  affalnni  aagign- 
ment  icjffiotit  consent  upon  right  of 
assignee  to  assig^x.  2:S03  (case  p, 
798). 

Violation  of  covenant  not  to  assigrn  with- 
out consent  by  reassignment  to  orig- 
inal lessee.    2:79S. 


PAaTIBS. 


a.  la  general. 


.lABILITBS      OW 


S  98.  OeneTally. 

Acquisition  by  prescription  of  right  of 
way  by  tenant  over  land  in  the  occu- 

[lation  of  another  tenant  of  the  same 
andlord,  see  Easements,  §  19. 


1,  In   generaL 

8   111.  Generally. 

Measure  of  damages  recoverable  from 
tenant  for  breach  of  obligation  to 
cultivate  in  tr^od  and  husbandlike 
manner,  see  Damages,  S  125. 


Duty  of  farm   I 


\aiit  I 


1  to  eallli-ation.. 


8:3*4  (cane  p.  330). 

Duty  of  farm  tenant  to  leave  land  in 
same  condition  as  when  he  took  it. 
3:339. 

Duty  of  farm  tenant  to  leave  land  in 
good  condition,  where  proper  culti- 
vation has  failed  to  bring  it  into 
condition.      8:339. 

%   123.  Manure. 

Failure  of  farm  tenant  properly  to 
manure  part  of  property  as  excused 
by  corresponding  enrichment  of 
rest.     8:339. 


Italic  type  Indicates  points  with  i 


notation. 
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Lessor's  covenant  to  repair  as  obligat- 
ing htm  to  rebuild.  3:362  (case  p. 
3i3}. 

Covenant  to  repair  as  obligating  lessor 
to  rebuild  premises  which  have  be- 
come worn  out  by  age.    3:343. 


I    of    neoeaaltf    for    re- 


8    136.  —  noUoi 

Necessity  of  notice  to  render  lessor  liable 
on  covenant  to  repair.    3:343. 

3.  FixtmrM. 

H    140.  Ooaerallj. 

As  to  what  are  fixtures  as  between  land- 
lord and  tenant,  see  FtXTUKEfi,  SS 
43-45. 


1.  To  tUrd  penoaa  senerallT. 

(a)  Liability  of  ludlord. 

8   ISO.  Gekerftllr. 

Liabllllg  of  landioril  fumislting  prem- 
iKca  trith  poit-er,  for  injurif  restdt- 
,      lug    theretrom.  '   0:901     (case    p. 
054)  .' 

B  167.  To  lioeniee  or  Invitee  of  ten- 
aat  —  aa  to  parts  of  premlaee  re- 
naialUK  uder  landlord's  ooatroL 


2.  To  teaaat  aad  hli  family. 

a.  Injuries   to  perion, 

8    16S.  Oenerally. 

IjlabllllH  at  landlord  fuminhing  prem' 
(»w.t  iFlth  poieer,  for  injurg  redMit' 
•  ing  therefrom.     O:06t. 

8   ITS.  Dae    to     defeats    In    parts 

premises  over  wUoli  landlord  ro- 
tains  control  ~-  failure  to  llBht 
p>ssaKawa7  or  stalriraT. 


b.  InJnrlBS  to  property. 

8  ITS.  Geaerall7. 

Liability  of  landlord  demising  premises 
with  agreement  to  supply  power, 
damages  recovered  against  lessee  by 
employee  injured  in  consequence  of 
running  of  engine  at  excessive 
speed.    6 :954. 

4.  To   serrants   of    tenant. 

8   I9fi.  Oenerally. 

IjiahiHtjf  of  landlord  funilBhlng  prem- 
tscti  irlth  poii-er,  for  injury  resull- 
ing  therefrom.     0:001. 

8  IBS.  Due  to  defects  in  parts  of 
premises  remaining  nnder  land- 
lord's   control. 

Duty  of  landlord  to  light  common  stair- 
way in  building  occupied  by  several 
tenants.     1:97. 

Circumstances  negativing  assumption  of 
obligation  by  landlord  to  light  coin- 
ftion  stairway.    1:97. 

d.  As   to   rent. 

1.  In    BCBeraL 

8  200.  Oauerallj. 


8  2 IT.  Time  of  aoomal. 
When  rent  falling  due  on  Sunday  is  in 
arrear.    3:675. 

IV.   TRANSFBH    OF    RBVKHSION. 

g   246.  Blading  effect  of  coTcnants  on 

tranlferec. 
Covenant  for  quiet  enjoyment  as  binding 

assignee  of  reversion.    6:168. 


Right  of  grantee  of  city  lot  having  ease- 
ment in,  see  Easements,  §  45. 


!,  see  Insurance,  XVI.  b. 
Of  testamentary  gift,  see  Wills,  XV.  e. 
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Indictment  or  information  for,  see  In- 
dictment, ETC.,  8  66. 

Liabilitr  of  employer  for  larceny  by 
employee,  see  MASTER  and  Servant, 


8   1.  Generally. 


Liability  of  carrier,  t 


LiEASE. 

In  general,  see  Landlord  and  TenanTi 


Larceny  by  taJdng  a%eay  greater  quan- 
tity of  ptirchaeed  arttcle  than  trae 
paid  for.     1:100*    (case  p.   997). 


In  ireneral,  see  Woxa,  XIII. 

Duty  of  executor  to  give  notice  of  con- 
dition of  leeacy,  see  EXECUTORS  AND 
Adhinistrators,  §  21. 


LAST  CIiEAB  CHAMCE. 

e  Negligence,  g  167. 


ZfOAOT  DUTT, 

See  Taxes,  XIV. 


X,ATERAL  S1IPPOBT. 


LEOAI.  ADVICE. 

See  Advice  op  Counsel. 


I.    I.ANn    IN    NATURAL    8TATB. 

g  4.  Exe>v»tio)u. 

JAablUty  of  subsequent  ovmer  of  real 
property  tor  in}urlea  to  adjoining 
property  in  consequence  of  excavO' 
tton  made  by  predeceaaor  in  title. 
10:02S  (case  p.  018). 

II.   BITILDINCS. 

8  6.  Oeaerallr. 

Vae  of  party  u-nH  aa  lateral  support  an 
rendering  adjoining  oimcr  liable  to 
contribute  to  cost.     6:458. 


LAW  OF  THE  ROAD, 

See  Highways,  XI. 


LEGATEES. 


In  general,  see  Wuxs. 

Duty  of  executor  to  inform  legatee  of 
terms  of  legacy,  see  Executors  and 
Administrators,  S  21. 

Character  of  article  aa  fixture  as  against 
one  claiming  oa  legatee,  see  Fix- 
tures, 3  541. 


LEOI8LATITRE. 

II.    POIVBRS. 


%  7.  Oenerallj. 

Right  of  courts  to  consider  expediency 

of  exercise  of  legislative  power,  see 

Courts,  §  84. 


LAW7EB8. 

See  Attorneys. 


IteUo  type  lttdlo>te>  point*  with  annotation. 


LETTER— LIBEL  AND  SLAXDER. 


From  one  party  to  proposed  arbitration 
to  the  other,  containing  defamatory 
statement  relative  to  proposed  arbi- 
trator, as  privileged,  see  Libel  and 
Slander,  g  102. 

Sending  letter  to  person  libeled  aa  a  pub- 
lication of  the  libel,  see  Libel  and 
Slander,  3  133. 

Written  by  soldier,  as  soldier'a  will,  see 
Wills,  S  48. 


IXTTEK  BOX. 

i  used  for  gaming,  see  Gaminc, 


liEVY  AMD  SEIZUKB, 

Right  to  wearing  apparel  of  wife,  as  be- 
tween her  husDand  and  her  execu- 
tion creditor,  see  Husband  and 
Wife,  3  84. 

Validity  as  against  execation  creditors, 
of  agreement  between  husband  and 
wife  that  latter'a  wearing  apparel 
shall  be  husband's  property,  see 
Husband  and  Wife,  S  1261. 

ii.  \rhat  propbrty  subjggt. 


a.  In   BaneraJ. 


I   10.  rixtarea. 


t.  What  ovnstttntaa  a  pMbUoa- 

Uos,  8§    132,  133,   I3T,  138. 
III.  Aottonai  defeBiaa,   S    144. 
V.  CrtmliiBl  re>paaUbllIt7,   S    ^91. 

Right  of  action  for  statements  tending 
to  depreciate  value  of  property,  see 
Casb,  g  14. 

Questions  for  court  or  jury,  see  Trial, 
in.  b,  7. 

I.   1VRO  LIABLB. 

g   1.  OaBevallT. 

Liability  of  corporation,  see  Corpora- 
tions, e  105. 

LUtMWy  of  one  tcho  procurea  detama- 
tory  teiUimony  to  be  given.     4:0SB. 

lAabUity  of  one  through  irlioatf  negli- 
gence UbelowK  commit  n 'cation  i» 
pubttHhed.    9.397. 

Right  to  «ue  ttco  or  more  persona  joint- 
ly for  slander.  lO:30*  (case  p. 
SOS). 

II.    WHAT    ACTIOIVABLB, 


s  aa  wuhjeet  of  execu- 


i  9.  OeBsrallr. 


Character  of  defamation  actionabla, 
without  proof  of  damage.  10:611 
(opinion  of  Lord  Sumner). 


ZJABILITT  INSURANCE. 

See  Insurance,  XXX. 


UBEL  AND  SLANDER. 

I.  Wko  liable,  §  1. 
H.  What  actionabla  I 

a.  la  BsnitrRl,  StI  6,  14,  15. 

b.  Cbarginc  bad  eharaeter,  im-' 

Boralltr,  orlme,  atot  Injaiy 
ttt  social  ataudliiB,  fli  39|, 
40,    4Z)-43,    441-44], 

■•  Injmry  to  penoa  la  hla  bval- 
naaai  prafaaaion,  ar  emploi-- 
ment,  |«  SO,  S4. 

a,  PriTllasad  eonmKnioation,  Sg 
74.  TT,  SO.  92,  9S,  07,  102, 
110,    ISl,   1X3,  126. 


b.  Charclns  bad  eharaetar,  Immoral- 
Itj-.  crime,  at«.t  Injnrr  to  aoeial 
ataudl>K. 


Charge  of  blaclcmaiHng  or  extortion  aa 
afllonable  per  se.  e:4Sl  (caae  p. 
■tie). 


Itnputation  of  IntmoraHty  to  man  an 
slander  or  libel.  10:S*3  (caae  p. 
Bli}. 
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8  42|    INew].  Chavge  of  UciuMr. 


8  423    [New].  Charge  of  Inoeat. 

Imputation   of,   to   man,   aa  slander   oi 
Ubcl.     10;SS0. 

§  43.  Charts  of  baitardy. 

as  glander  oi 

I   441    [Mew].  Charce  «f  beitlaUtj. 

Impiitaliou  of  bentlaUtti  to  man  as  staii- 
der  or  Itbel.     10:SG2. 

S  44g   [New].  Oharse  of  hnccery. 

<   fHanSer  at 

I  441    [N«w].  Charge    of    sodomy. 


Admissibility  of  evidence  fA  actual  mal- 
ice where  writing  itself  ie  apparent- 
ly within  the  limits  of  fair  comment. 
6:136. 

Proof  of  actual  malice  as  taking  criti- 
cism prima  facie  fair  out  of  limits 
of  fair  comment.    6;136. 

Use  of  stron^r  or  more  intemperate 
language  than  is  necessary  in  mak- 
ing dcfamattfry  communication  as 
evidence  of  malice  which  will  de- 
stroy privilege.     1:444. 

g  80.  ExoeetUac  prtTil^e. 


S  60.  Charge  of  laaolTenoy. 


Loaa  of  privilege  by  dictation  of  com- 
munication to  stenographer  or  its 
puhlication  to  other  ol!ice  employt!es 
in  reasonable  and  ordinary  course  of 
business.    1:444. 

Loss  of  privilege  by  sending  defamatory 
statement  through  mail  on  post 
card.    1:459. 

Loss  of  privilege  by  use  of  strong  or  jn- 
temperate  form  of  expression.  1 ; 
444. 

S.  Jttdlolal  prooeedlnga, 

§  9C  Statement  or  comment  of  Jadge. 


e.  Privileged  commnaloattoni. 
1.  la   general. 


e   74.  Generally. 

Duty  of  imperfect  obligation  as  g\\ 

rise  to  privilege.    1:444. 
Accusation  of  theft  as  privileged. 


Liability  of  justice  of  the  peace  for 
defamatory  observations  uttered  in 
course  of  his  duties.    7:234. 

8  9S.  Word!  naed  by  wltneH. 


Privilege  of  witness  as  to  statement!' 
made  in  witness  box,  or  to  client  and 
solicitor  in  preparing  for  trial.  4: 
034. 


g  77.  Malloi 
Effpcl 


and  effect  thereof. 


of   f/ilm-hnotJ    nniJ    maltetr   ii 
tirlrl1ffi<-  of  trltnenn  in  re^pert  to 
famnlory  tnttlmouv.     •ItOBO. 
Sffprt    of    mallrc   nii    pflvtifac   of   fitr 
Hiaitpre  of  public  in- 


r-Hf.     .■l;4i 


H   102.  Geaeraliy. 

Letter  from  one  party  to  proposed  arbi- 
tration to  the  other,  concerning  pro- 
posed arbitrator,  as  privileged.  9: 
353. 


Italic  type  lndloat«>  polata  with  aaaotatloit. 


oogle 


LIBEL  AKD  SLANDER;  LICENSE. 

8  138.  Br  dletatloM. 


Report  of  merranttle  aneney  aa  a  privi- 
leflcil  poinmunicallon.  Z:3tB  (case 
p.  20.3)  . 


S   121.  OenftraUr. 

Comment  upon  pu}>Uc  productUtn  as 
Hbel.    3:B03  (canep.iOO). 

lAmltntimiH  of  prirltege  of  "fair  com- 
mrnt"  on  maltem  of  ptibUc  inter- 
.       (5.1.      3. -473    (cnae  p.    407). 

8  123.  Comment  aa  ladlvldnKls  1b 
tkeir  relBtlon   to   pabllo   mnttors, 

Impntation  of  base  motivea  In  criticising 
one's  conduct  in  a  matter  of  public 
interest  as  evidence  of  abuse  of 
privilege  of  fair  comment.     3:467. 


•  meetlUK  of  private 


S    126.  Repor 

corps  rati  on. 
Quaere,  whether  conduct  of  solicitor  re 

resenting  stockholders  at  meeting 
a  matter  of  public  interest  so  as  to 
admit  of  defense  of  fair  comment. 
3  ;467. 

f.  Wk«t  con»tltntei  a  pnlilto«tlon. 

i   132.  Oenermllr.      . 

Transmleflon  of  1tbeIov»  tnatter  by 
poHtcard  or  telegraph  att  publica- 
tion.    1.464    (case  p.  459). 

Fact  that  letter  will  probably  be  opened 
and  read  by  clerk  of  addressee  as 
affecting  privilege.     9:353. 

Utterance  of  defamatory  statement  over- 
heard by  one  who  did  not  know  per- 
son speaking  or  the  one  referred'to, 
as  publication.     10:298. 


Sentlinij  letter  to  perKon  Ub^led  an  ti 
piiMiratlon  of  the  libel.  S-.ISO 
(case  p.  135)  . 


fl   137.  Bt  teI«Eraph. 


Comm,unication  to  stenographer  or 
clerk  as  pubtUjalion  of  libel. 
I:4as    (case  p.   t44). 

III.    ACTIONSi    DBFKNSBS. 

g  144.  Neoeaalty  of  proving  apeolal 
damaKOB. 

See  ante,  9§  40,  42i-48,  441-441. 

V.   CRIMINAL    RESPONSIBILITY, 
a.  In  gonorali  wkat  Motlonablo. 
8   161.  Wlio  Uable. 

>f  corporation 


I.  From  private  perwinai 

a.  In  Koneral,  g   1. 

b.  R«vocatIon,  g    1 1. 

H,  From  pabUo)  of  riebt  to  do  ball- 

b.  FKrticolay  (nbieoti  of  lloenae, 

g  73. 
a.  Enforcement,  g  102. 

1.    FROM     PRIVATE!     PBRSONB. 


a.  Id   ceneraL 

g   1.  Generally. 

Rights  of  holder  of  theater  ticket,  see 

AMUSESfENTS,  S   4. 

To  perform  copyrighted  musical  compo- 
sition, see  COPYRICHT,  S  10. 
To    make   or   use   patented    article,    see 

Patents,  IV. 

b,  KeveeatioB. 

9   11.  Slgrbt   to   revoke  lleemei   upon 

consideration. 
Qusre,  as  to  revocabitity  of  license  to 
enter  nnd  cut,  incidental  to  sale  of 
standing  timber.    6 :202. 


■>.  Partlcnlar  inbiedts  of  lloenae. 

?   T3.  Tebloiei. 

failure  to  obtain  license  for  vehicle  or 
operator  as  affecting  right  to  re- 
cover damages,  see  Automobiles,  9 
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8    102.  OAKCTftUy. 

OHminal  re^ponatMlUy  of  corporation 
for  offeniiea  against  Matulea  for  li- 
censing oecttpaHons,    3:2SO, 


LIEITS. 

Of  attorneys,  aee  AxTORNBYfl,  III.  c,  4. 

Of  carrier,  for  charges,  see  Carriers,  S 
673. 

Of  chattel  mortgage,  se«  Chattel  Mort- 
gage. 

Of  mortgage,  see  Mortgage. 

Of  pledge,  aee  Pledge  and  Collateral 

SECURIxy. 

Right  of  holders  of  liena  on  captured 
property,  see  Prize  and  Capturb. 

I.    IN  GBNBRAI.. 

S  *.  EqvltAble  Ilena. 

AppHcabattv  of  doctrine  of  vendor's 
equitable  lien  to  pergonal  property. 
3:82*  (case  p.  807). 


UFE  IHIURAHOB. 


See  InSURANCB. 


LIFE  TEHAHTB. 


Fixtures  as  between  life  tenant  and  re- 
mainderman, see  Fixtures,  %  32. 

Liftbility  of  testamentary  trustee  to 
remainderman  for  waste  by  life  ten- 
ant, see  Trusts,  9  72. 


8    16.  GeueraUr. 

Apportionment,  as  hetti^een  life  tenant 
and  remaindeTTnan,  of  income  from 
securities  jchlch  the  trustee  must  or 
may  convert.    0:207  (oa«m  p.  tOO) . 

Apportionment  of  income  from  hazard- 
ous or  wasting  securities  between. 
6:199. 


UGHTINO  STREETa. 

See  Street  Lighting. 


uHiTATioir  OF  Afmom. 

I.  U^tOitloM  In  ceaersli 

b.  Eqnltablc  rAmndr;  la«k«B,   ig 
25,  29. 

0.  Bar  of  prior  or  otker  oIaIbi  ar 

of   portloa    of   olalai   or    de- 
feuo,  8  fi2. 
II>  Wk«M    o«»B    of    action    ««ameat 
tl^«   fro^  wUok  period   of 
UaltatloB  la  ta  be  ooupBt«dt 
b.  CoBtraots,  g  84, 
b.  Torts,  g   137). 

1.  Butt*   rslatlDK    to    real    prop- 

erty, 8   1*1. 
IV.  IntarraptlaH  of  atAtBtoi  remorkl 

>.  Ib  ceBerBl,  88  214,  SISJ. 
d.  By    paymeat,     81    242,    X44, 
245. 


t.    LIMITATION    i 


GE>BRAI.. 


b.  E«Blt*bIe   remedy;    laohes. 
2.  As  to  land. 

8  25   [New].  AulfcnmcBt  of  dowor. 

Effect  of  failure  of  widow  to  claim  as- 
signment of  dower  while  in  enjoy- 
ment of  a  third  of  the  rents  and 
profits.     3:929. 

Semble,  that  failure  for  12  years  to  claim 
dower  or  one  third  of  rents  and 
profits,    will    bar    claim    of    dower. 


3.  Other  InstaBoea. 

g   89.  GeaerBlly. 

Effect  of  lapse  of  time  on  right  to  en- 
force charge  on  personal  property  to 
which  no  statute  of  limitations  is 
applicable.    3 :807. 


S  52.  GeBsrally. 

Effect  of  bar  of  owner's  right  of  action 
to  recover  possession  against  aqaat- 
ter  upon  right  to  enforce  nwatlva 
covenant.     2:844. 


Italie  type  ladleates  point*  wltb  annotatloM. 


UMITATION  OF  ACTIONS— LOADING. 


i  84.  Fromla*  to_p&y  vben  aM«. 

When  doe»  the  Statute  of  lAmitationa 
comtnence  to  run  againat  right  of 
action  on  promlfie  to  pay  a»  soon  at 
oo^vonient.     1:113    (case  p.   110). 

h.  Tort*. 

g  1371  [Mew].  Oriml>«l  emTena- 
Uon. 

Time'  from  which  statute  t>egins  to  run 
against  action  for  criminal  conver- 
sation.   7:996. 

L  Baits  relatlas  to  re&l  property. 


a.  Ib   s»n.^raj. 

%  214.  OeaevaUr. 

Interruption  of  running  of  statute  upon 
promise  to  pay  at  the  promisor's 
''earliest  possible  convenience,"  by 
his  subsequent  inability  to  pay.  1: 
110. 

fi  2182   CNew].  Imfaaey. 

Interruptton  of  Statute  of  lAmiUMowi 
&ir  Infancy  of  ftne  succeeding  to 
ortginal  oim«r'a  Interest.  8:1*1 
(case  p.  737) . 

interruption  of  statute  as  affected  by 
'  facts  that  leml  title  is  in  tmstees 
during    beneflciary's    minority.      3: 


d.  By  payweat. 

8  242.  Oeaarally. 

At  U!hat  time  doem  a  partial  paymetit 
made  btf  cherfc  or  note  artv.at  the 
running  of  the  Statute  of  Uinita- 
tlona.     1:404    (cane  p.   465). 

8  244.  Payaient  of  Interest. 

Payment  of  interest  by  trustee  ai  ac- 
knowledgment of  existence  of  trust 
capital  which  will  deprive  him  of 
benefit  of  Statute  of  Limitations. 
2:664. 


Payment  of  liilpre-<t  hu  devisee  of  prop- 
ertu  coieifil  bn  mortgage,  as  "keep- 
ing tfeht  alive  against  whole  estate. 
2.S03  (caae  p.  2«S)  . 

Part  payment  as  giving  rise  to  implied 
promise   to  pay   balance,  on   which 

statute  will  run  anew.     1:485. 


)    1.  Geaerally. 

/tights  of  employer  and  employee  uiUh 
reaped  to  literary  or  pictorial  work 
of  emptoyee.     1  :S34:. 

Common-lau*  right  in  anpubUahed  jrfe- 
tur«a.     1:106   (eaae  p.  1S7). 


Infringement   of   common   law  right   of 

property  in  picture.    1:187. 
Loss  of,  by  publication.    3:647. 

I  2.  Letter*. 

Rurhts  of  author  of  unpublished  letter. 
8:647. 


LITERABT  OOHFOBITION. 


UVEKT  STABUUI. 

Liability  of  keeper  for  theft  committed 
by  driver,  see  Master  and  Sebtant, 
S  446. 


UVE  STOfJK. 


In  general,  see  Animals. 
Transportation  of,  see  CARttmtfl,  V, 
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Liability  of  infant  for  loan  obtained  by 
fraudulently  misrepresenting  that 
he  was  of  full  age,  see  Infants,  " 
39. 

Implied  authority  of  partner  to  borrow 
money  for  use  of  firm,  see  Paktnek- 
SHIP,  S  27. 

Liability  of  principal  for  money  bor- 
rowed by  agent  without  authority, 
see  Principal  and  Agent,  S  37, 


Oiring  prize  for  composition,  or  «alu- 
tloii  of  i()l:s)p,  OH  lottery.  a:780 
(eaae  p.  7  SB) . 

Newspaper  prize  competition  in  which 
contestants  are  to  compose  sentences 
illustrating  word,  using  letters  of 
word  as  initial  letters  of  words  in 
sentence,  as  a  tottery.     6:766. 

Inference  that  result  of  prize  competi- 
tion will  depend  on  chance,  arising 


LOOAI,  OOVERNUGKT, 

See  Municipal  Cobporations. 


000  entry  fees  must  be  paid  a 
the  result  is  to  be  announced  i 
days.    6:766. 


!  40,- 
that 


LVIfATICB. 

See  INCOUPETBNT  PEB80KS. 


See  Public  Improvements. 


LOSS. 

Of  profits  as  element  of  damages.  Bee 
Damages,  III.  t. 

Penalty  incurred  in  course  of  business  as 
loss  which  may  be  deducted  in  ascer- 
taining taxable  income,  see  Taxes, 
S  324. 


LOST  PROPERTT. 


MAOHIHERT. 

Anticipated  profits  as  element  of  damage 
for  breach  of  contract  of  sale  or 
warranty  of,  see  Damages,  SS  377, 
379. 

Employment  of  girl  under  18  in  opera- 
tion of,  contrary  to  statutory  provi- 
sion, as  evidence  of  negligence,  see 
Evidence,  S  1459. 

Machinery  installed  in  factory  as  fixture 
as  between  seller  retaining  title  as 
security,  and  mortgagee  of  realty, 
see  Fixtures,  5  53. 


Rights  of  finder,  see  Finder. 


LOTTERY. 


MAGISTRATE. 

Observations  uttered  in  coarse  of  duty 
as  privileged,  see  Libel  and  Slan- 
der, g  92. 


It.    WHAT    COXStTITrTES. 

8  2.  GeBer«lly. 

Oratiiltotifi  <IlKlrlbuHon  of  toltFnii  en- 
titling holders  of  certain  KuuittcJ'a 
to  pH2e»,  OK  a  lottery.  3:0St  (ciitte 
p.  07O). 


.See  FiPGs,  Pipe  Lines,  and  Conduits. 


MAINTENANCE. 


Gratuitous  distribution  of  tokens  enti- 
tling holders  of  lucky  numbers  to 
prize,  for  parpoKe  of  ' 


i  Champerty  and  Haintx- 


Generally,  si 

NANCE. 

culation  of  newspaper  in  which  such  i  Proceedings  by  wife  for  iudicia!  separa- 
numhcrs  are  published,  as  a  lottery.  tion    as    bar   to   suit    for    separate 

3:976.  I         maintenance,  see  Divorce,  S  87. 

Italic  tTVe  ladioatea  nolnta  vrlth  anaotatioB. 


MALICE— MAPS. 


MALICE. 


Absence  of  good  faith  as  constituting, 
see  Case,  §  2. 

Absence  of,  as  affecting  liability  for  pro- 
curing breach  of  contract,  see  Ca3E, 
§  19. 

Liability  of  corporation  for  malicious 
tort,  see  Corpokations,  gg  104,  lOB. 
-Inference  of,  in  action  for  malicious 
prosecution,  from  absence  of  prob- 
able cause,  see  EVIDENCE,  S  1446. 

Effect  of,  on  privileged  communication, 
see  Libel  and  Slander,  S  77. 

Personal  animus  as  element  of  liability 
for  interference  with  another's  em- 

floyment,  see  Master  and  Servant, 
495. 
Remedy   of  person   aggrieved  by  mali- 
cious refusal  of  puBlic  authorities  to 
approve    of    plans,    see    Municipal 
Corporations,  S  29}. 
Question  of,  as  one  for  jury,  see  Trial, 

9  173. 
See  also  Words  and  PHRAaES,  33. 


MANAGER. 


MAUGIOUS  PBOSEOOnOll. 

XI.  W>mt  -of  probabla  ua>ai 

ft.  Im  arl^p*l  pr«a«eBtl»n«,  gg 
18.  21. 
m.  MaUee,  g  30. 

II.   "WANT    OF    FKOBABJOE    CAVSB. 

K.  ^  OTluimal  prioaratloas. 

e    18.  Gauftrallr. 

Question  of  reasonable  and  probable 
cauRe  as  one  for  coort,  see  Trial,  % 
143. 

g  21.  ESeot  of  dllobArge  or  aeqnlttal. 

Bearing,  upon  question  of  probable 
cause,  of  fact  that  the  criminal  pro- 
ceeding against  plaintiff  failed  be- 
cause the  act  complained  6f  was 
found  to  cMne  within  exception 
clause  of  statute  defining  crime 
charged.    7:264. 

III.    HAI.ICB. 

g  30.  OeBM-ally. 

Absence  of  probable  cause  as  affording 
basis  for  inference  of  malice,  see 
Evidence,  9  1446. 


Of  syndicate,  right  to  compensation  for 
services,  see  Joint  ADVENTUEBa  AND 
Syndicates,  9  2. 


HANAOINO  CLEBK. 


HAMDAHUS. 

I.   V/HKX   may  ISSVB. 
S.  To     ooaaty,     town,     or     mutlalpal 

1.  In   EcneraL 

g   SO.  OenersUy. 

As  proper  remedy  for  person  aggrieved 
by  refusal  of  public  authority  to  ap- 
prove of  plans.    1 :346. 


MANSLAUOHTEB. 

Generally,  see  Homicide. 

Right  of  person  gutlty  of  manslaughter 

to  take   under   will  of  victim,   see 

WuAjB,  3  27. 


MAHUFACTDRERS. 

Right  to  injunction  against  unlawful  in- 
terference with  system  of  distribu- 
tion contracts,  see  Injunction,  S  27. 

Right  of  manufacturer  to  enforce  price 
maintenance  agTeement  between 
middleman  and  retailer,  see  Parties, 
§  10. 

Validity  of  contract  between  manufac- 
turer and  wholesaler  of  phono- 
graphs and  records  not  to  resell  to 
dealers  on  the  manufacturer's  sus- 

f ended    list,    see     Restraints     of 
KADE  AND  MO] 


Tithe  map  as  evidence,  Be«  BmtEHCB,  9 
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BL&BIITE  IlfSITRAMOE. 

See  Insurance,  XXIX. 


HARITim:   LIEMB. 
B   1.  GeH«r>llr. 


MARKST  VAX.UX. 

Depreciation  of,  because  of  risk  of  fur- 
ther subsidence,  as  element  of  dam- 
ages recoverable  by  surface  owner 
from  mineral  owner  removing  sub- 
jacent support,  see  DAMAGES,  g  267. 

Adaptability  of  property  to  special  pur- 
pose as  element  of,  see  DakUgbs,  9 
295. 

How  ascertained  where  there  is  no  mar- 
ket at  the  place  fined  for  delivery 
of  goods  sold,  see  Damages,  i  126. 


HABRIAGE. 

Breach  of  promise  to  marry,  see  BitEACB 
OF  Promise. 

ConditioriB  in  restraint  of,  see  COK- 
TRACTS,  S  331 ;  Covenants  and  Con- 
ditions, 9  18;  Deeds;  Wills,  g  272. 

Validity  of  contracts  afTecting,  see  CoN-- 
TRACTS,  9  331. 

Marriage  brokaee  contract,  see  Con- 
tracts, B  368. 

Divorce  or  separation,  see  Divorce  and 
Separation. 

Declaration  of  promise  or  intent  to 
marry  as  one  ai»inst  interest,  see 
Evidence,  S  1049, 

Right  of  woman  espoused  by  testator 
with  knowledge  of  previous  husband 
living  to  bequest  of  income  during 
widowhood,  see  Wills,  9  213. 

IV.    ANNULMBKTl    TBRHIKATION. 
b.  OtavadB. 

Z.  lAak  at  OKpaoltj   to  mkrt- 
8  ei.  Itumnitf. 


In  general,  see  Husband  and  Wifb. 

Life  insurance  effected  Jointly  with  hus- 
band as  insurance  upon  own  life, 
see  Husband  and  Win;,  9  58. 

Allegation  as  to  ownership  of  separate 
property  of,  in  indictment  for  Isr- 
ceny,  see  INDICTMENT,  ETC.,  S  66. 


8   !•  OcneraUy. 

Right  of  holders  of  eoncurrmtt  mtt>rt- 
gage»  or  debentures  ratttHnp  par* 
passu  to  hove  fnt«reaE  egualireA  be* 
fore  dtatribuUng  proceeds  of  •eoMr- 
ittf.    7:01  (ease  p.  €2). 


MASTER  Ain>  •ERVAXT. 

L  Bickta  Mid  >el«tI«M  geMerallri 
A.  Ih  ceueral,  8  !• 
b.  Wken  relation  axlata,  8  S- 
e.  Rights  ftnd  Isddoata,  88  SO- 

22,  27. 
d.  OoB&peBBstlani  wasea,   8    SO. 
C.  Toralutlon  of  TelatloBi  dl** 
okUKO.  88  4T,  48,  52,  S5. 
II.  UBblllty  oY  Biastwr  for  lai«ri«a  to 

».  NAtnro    a>d    extent;   master'a 
dnty.  88  57,81. 

d.  Felloir     lorTRnto     and     their 
naEUcenoe,  8  338. 
in.  liability  of  uaator  for  wronctnl 
aeta  of  aerrant  or  Independ- 
ent oontraotori 

a.  For  aeta  of  aervast  or  asont, 

88  419,  4Z1,  432,  444,  446, 
454.  4S7. 

IV.  Uabilttr  of  aerrant*  or  tndepond- 

ent  eontraotorai 

b.  Indepondont     oontraetora,     % 

480. 

V.  iNterferenoa  by  third  peraons  with 

the      relation,     oalatlni     or 
prospeotlvet 
a.  As  a  -wronc  to  the  ataplojoY, 
8  485. 

^"t,  88 


■  Indlootoa  oolnta  with  annotatloa 


MASTER  AND  SERVANT. 


Was«s  and  board  of  employees  rendeted 
idle  in  consequence  of  breach  of  con- 
tract to  furnish  machinery,  as  ele- 
ment of  damages,  aee  Damages,  § 
126. 

Refusal  of  employer  to  furnish  facilities 
for  leavinif  work  before  quitting 
time  as  false  imprisonment,  see 
False  Imfbisonuent,  9  6. 

Rigrht,  as  Bgrainst  bank,  of  clerk  finding 
on  customer's  desk  wallet  never  re- 
claimed by  owner,  see  Finders,  S  2, 

Employers'  liability  insurance,  see  In- 
surance, XXX. 


Matters  relating  to  strikes,  see  Strikes. 


«.  In  CBoerkL 

§   I.  OeneTBlly. 

Bight  of  partlCH  to  contivct*  of  service, 
the  performance  of  whtch  Ib  (nter- 
fered  irlth  or  prevunted  bg  tear  con- 
ditio na,  or  act  of  government  tn 
proaeeNtlon  of  var.     3:007. 

b,  'Wben  relation  exlBts. 


Betureen  liofpilnl  and  phi/gtelant  or 
nvraea.     9:40   (cane  p.   1). 

Existence  of  relation  between  hospital 
and  staff  and  bouse  physicians.    9:1. 

Existence  of  relation  between  hospital 
and  nurse  while  assisting  at  oper- 
ation or  medical  examination.     9:1. 

Existence  of  relation  of,  as  between  par- 
ent and  child,  who  has  taken  par- 
ent's horse  and  \vggy  to  go  to  pur- 
chase clothing  for  himself.     7:1. 

«,  tUckts  and  Inoidenta. 

I  20.  G«nerall7. 

Sifihta  of  employer  and  atnployee  vMh 
respect  to  literary  or  pUit«rtal  woric 
of  employee.     1:394. 


g   21.  Iin»U«d  abUcatlona. 

Duly  of  employer  to  provide  em.ployee 
urith  irork  during  the  attputaled 
tenn.  S:79S  (caHen  pp.  751, 
laO)  ;  9:576  (caac  p.  5e7J. 

Duty  of  employer  to  supply  employees 
paid  by  piece  with  work  during  term 
of  employment.    2:780. 

Duty  of  employer  of  representative 
salesman  to  provide  him  with  work 
during  term  of  employment,  as  well 
as  to  pay  salary.    2:751. 

g  SX.  Master's   richt   as   to  Isjnrr  to 

Right  of  master  to  maintain  action  for 
injuries  causing  immediate  death  of 
servant.    2:694. 

g  27.  Servant  as  rBpTesentatiTe  of 
master;  aeope  of  antfaorlty. 

Sufficiency  of  evidence  to  establish  au- 
thority on  part  of  conductor  to  char- 
ter street  car,  see  Evidence,  §  1612. 


d,  Oompemationi       wnces. 

g  30.  Generally. 

Right  of  traveling  salesman  to  commis- 
sions, see  Principai,  and  Agent,  % 


g.  Ter^aatlan  of  relation)  dlaaka^EO. 

§  47.  Generally. 

Reasonableness  of  custom  to  close  works 
when  business  is  slack  without  giv- 
ing workmen  notice  requisite  to  ter- 
minate employment,  see  Custom,  3 


servant  bound  by  restrictive  provi- 
sion against  conAvcttng  Hval  IruM- 
neim  uihere  he  ia  urrongfiillji  dia- 
charged.     1  :B03    (cane  p.   «07>  . 


8  48.  ^rint  aperates  as  a  tenalaatlon. 

Effect  of  servant's  enlistment  in  or  draft 
into  army  to  terminate  contract  of 
employment.    7:621. 

Suspension  from  exercise  of  duties  of 
one  employed  as  general  manager  at 
fixed  salary  and  commission  upon 
net  profits,  as   wrongful  dismissal. 
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t  52,  OroBMds  far  dlaokKrc** 

Hight  of  employer  to  rescind  contract  of 
employment  for  breach  on  part  of 
workmen.    5:452. 

8  SS.  UabUlty      for     WTansfnl      dla- 

Cauae  of  action  for  breach  of  contract  of 
employment  as  asset  passing  to 
trustee  in  bankruptcy,  see  BANK- 
RUPTCY, 9  36. 

Damages  recoverable,  see  Damages,  gg 
47, 140,  373. 

Action  for  wrongful  dismissal  as  one  for 
unjustifiable  repudiation  of  contract. 
8!667. 


a.  Hatnre  a«l  extent)  aiaiter'a  dntr. 
1.  In   Eeneral. 

B  ST.  Generallr. 

Recovery  fo^  injury  under  Workmen's 
Compensation  Act,  see  Workmen's 
Compensation. 


Etnptoyment  in  vtoUiUon  of  gtalute  as 
laiHtaining  chlld'a  action  for  negli- 
gence.    1:699   (case  p.  610). 

Employment  of  girl  of  13  in  operation  of 
machinery,  contrary  to  statutory 
provision,  as  evidence  of  negligence. 
1:616. 


1.  In   cenaral. 

I  338.  Ganarallr. 

Common  employment  as  defense  to  ac- 
tion by  pauper  set  at  work  under 
statutory  authority,  see  Poor  and 
Poor  Laws,  9  13. 

III.  liability     op     mahtbr     for 
wRoxaKi'T.  acts  of  servaxt  or 

INDBPEI.IDB^IT    OOTITRAC^OR. 
a.  For  aota  of  aervsnt  or  agent. 
1.  In  gsneral, 

fl  419.  GenoTally. 

Basis  of  liability  of  master  for  wrongful 
act  of  Fervant.     9:631. 


Liability  of  public  body  for  negligeaca 
of  servants.    9:1. 


LlabiUty  of  employer  for  nefflffrenoe  of 
one  to  W!hom  servant  tntruMeA  nian- 
agenisnt  of  vehicle  of  Khtch  he  And 
lAarge,     6:70S. 

Liability  of  street  railway  company  for 
negligence  of  conductor  wrongfully 
permitted  by  motorman  or  driver  to 
run  car  or  omnibns  as  affected  by 
fact  that  conductor  is  not  within 
scope  of   his   employment.     6:688; 


8  432.  Aota  done  In  Tlolatlon  of  mlea 
or  Inatmotiona,  or  In  exoeo*  of  jtn* 
thoritr. 

Se  also  ante,  S  421 ;  post,  g  464. 

Act  of  another  employee  outside  the 
scope  of  his  employment  as  interven- 
ing cause  of  injury  primarily  caused 
by  negligence  of  servant.  6;683; 
6:691. 

2.  liablUtr  for  pwrtlonlar  aota. 

g  444.  Libel  or  ilander. 

Liabilitt/  of  rorporatlon,  Qlher  than 
puhllKhlna  i^HnnniH,  for  Ifbet  by 
employee.      0:681    (caae  p.   S7S) . 

8  446.  Theft. 

lAabllitit  of  bailee  (other  than  a  com- 
mon carHer  or  innkeeper)  for 
llirft  ramuiitled  by  »ervant. 
4:!i62    (eiiKC  p.  Sa.'t)  . 

Liability  of  one  letting  horse,  carriage, 
and  driver  to  (■'■mmL'rcial  traveler  for 
theft  of  samples  connived  at  by 
driver.    4:553. 

8  464.  Setting:  or  canaing  Area. 

LlahlUtv  nf  emploi,er  for  fire  UarteA 
by  emjiloi/ee  trho  departed  from 
InHlrucllona.  0:058  (cane  p. 
031). 

8  457.  HlfoellaneoaB. 

Question  whether  act  of  servant  in  loos- 
ing savage  dog  was  done  in  course 
of  employment  as  one  for  jury,  see 
Trial,  S  123. 


Itallo  type  Indleatea  point*  wltb  aanotntloa. 
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UASTER  AND  SERVANT;  MAXIMS. 


[  to  the  employer. 


LlabMtff  of  employer  '  of  ^rarkntea 
nialelng  repaim  on  house  far  their 
failure  to  rrarn  one  coming  on 
prenilne*  of  dangeroua  condition. 
9.es3   (caae  p.  674). 

IV.  LiAnii.rrr  of  servakts  or  ix- 


Ii.  Independent  oontraoton. 

I  4S0.  LtabilitT  for  lulnrlea  enitalned 
after     employer'!     aeoeptftKoe     of 

Liabllltii  of  contractor  to  third  perabna 
for  ilefectg  In  Ms  u-orh  after  com- 
pletlon  and  acceptance.  0;S40 
(cane  j>.  242). 


V.    UITBRFBRBNCa  BV   1 

soNN  WITH  the;  RRLATIO.X,  I 

ING  on  PHOSPECTIVB. 
a.  Aa  a  1 


g  485.  Indnolnc  lervant  to  laave  em- 
plojment  —  when  jnitifled. 

Liability  for  procuring  plaintiff's  em- 
ployees, in  violation  of  their  con- 
tracts, to  abstain  from  working  on 
certain  days,  in  order,  by  restricting 
production,  to  keep  up  prices  and 
wages.    1:1. 

b.  Ab  «  wTvng  to  tho  aervant. 

g  487.  Oen«rall7. 

lAahltlty  of  labor  mHon  or  ita  mein,- 
bers  to  persona  tvlth  whose  em- 
ployment U  has  interfered'  1  ;S14 
(cates  pp.   503,   B9S). 

f  489.  Preventing  employmoBt. 

Interference  with  one's  employment  a? 
actionable  wrong.     1:503. 


LlabUlty  of  former  employer,  or  of  aa- 
BociatloH  to  \chlch  former  employ- 
er belongs,  for  preoenttng  one' a 
employment.     10:946. 

Rule  of  trade  association  that  no  mem- 
ber shall  employ  former  employee  of 
any  member  so  requesting,  having 
no  coercive  effect,  as  actionable  con- 
spiracy.    10:929. 


Liability   for  former  employer,    or  of 
oHsoclallan    to    trhich    former    em- 
ployer belongK,  for  procuring  one's 
.    discharge.     10.-94S   (case  p.  039). 

Interference  with  one's  employment  as 
an  actionable  wrong.     1:503. 

Liability  where  discharge  induced  by 
mere  persuasion.     10:929. 

Enforcing  payment  of  indebtedness  to 
labor  organization  as  justifying  in- 
terference with  debtor's  employ- 
ment.    1:D28. 

g  4SS.  —  by  rofnilnK  to  work  with  an- 
other. 

Advancement  of  interests  of  labor  union 
as  justification  for  interfering  with 


Allegans    suam    turpitudinem    non    est 

audienduB.     3:629. 
Causa   proxima   non    remota    spectatur. 

5:116. 
Contemporanea  expositio  est  fortissima 

in  lege.     10:444. 
De  noji  Bpparentibus  et  de  non  existenti- 

bus  eadem  est  ratio.    7:530. 
Ei  qui  afHrmat,  non  ei  qui  negat,  incum- 

bit  probatio.    10:81. 
Estoppel  upon  estoppel  setteth  the  mat- 
ter at  large.     6:713. 
lix  turpi  causa  non  oritur  actio.    S:368. 
n  pari  delicto.     3:832. 
Mobilia  sequuntur  personam.    3:198. 
"Once' a  mortgage,  always  a  mortgage." 

6:368;  6:386;  6:394. 
Quiltbet  potest  renunciare  juri  pro  se  in- 

troducto.     9:1021. 
Qui  non  obstat  cni  obatare  potest.    7:16. 
Qui  non  prohibet  quod  prohibere  potest, 

assentire  videtur.    7:16. 
Rea  ipsa  loquitur.     3:79;  9:685. 
Transit  in  rem  judicatam.     9:881. 
Ut  res  magia  valeat  quam  pereat.    9 :336.  - 
Volenti  non  fit  injuria.    8:386;  9:52. 
Where  two  equities  are  conflicting,  the 

earlier  has  the  better  right.    7:195. 
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Wherever  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third 
he  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sus- 
tain it.     9:720. 


See  WoRDa  and  Phkases,  34. 


HECHAmOAL  OROAIT. 

Perforated  rolls  sold  for  use  in,  as  in- 
fringement of  copyright  of  music. 
see  Copyright,  S  11. 


MEOHAinCS-  UEMfl. 


V.    TO  ITBAT  PROPBRTY  ATTACHES. 

f  38.  aaa«r«ll7. 

Hrattng  apparatva  an  part  of  realtv 
for  purpose  of  mechanise'  Men. 
1  :OS2. 

MEDICAL   AID. 


HEDICAI.  A8S00IATIOIT. 

a  of,  as  violative  of  public  policy. 


mSETIHOS. 

Of  directors  of  corporation,  see  CwtPOEiA- 

TIONS,  XI.  t. 
Of  stockholders,  see  Corporations,  XIII. 


Of  municipal  cou 
attend,  see 
TI0N8,  %  69. 


MBMORANDtm. 

As  testamentary  disposition  of  initra- 
ment  to  which  attached,  see  Wills, 
9    481. 


M EMTAI.  ANOUIflH. 

Occasioned  by  false  statement  or  threats, 
rijrht  of  action  for,  see  Case,  §  1. 

Right  of  discharged  employee  to  re- 
cover damages  for,  see  Damages,  § 
336. 

As  «lement  of  damages  in  action  for 
criminal  conversation  or  alienation 
of  affections,  see  Dahagbs,  g  338. 


MEHTAI.  BAX^HCE. 

Right  to  consider  want  of,  as  bearing 
upon  defense  that  shooting  was  ac- 
cidental, see  Evidence,  9  1197. 


MEROAKTILE  AGEHCtES. 

See  Commercial  Agencieb. 


Of  covenant  to  pay  interest  in  judgment 
for  principal  sum,  see  Judghent, 
S  70. 


MILITABT  SERVICE. 

In  general,  see  Army  and  Navy. 
As  involuntary  servitude,  see  Involuh- 
TABY  Servitude. 


Profits  anticipated  as  result  of  operation 
as  element  of  damages  for  breach  of 
contract  as  to  machinery,  see  Dam- 
ages, 9  379. 


Time  of  accrual  of  cause  of  action  for 
removal  of  subjacent  support,  see 
Action  or  Suit,  §  21. 


Italic  type  Indloatai  points  witk  aMVOtatloa. 
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UINES—MOXEV. 


Adverse  possession  of,  see  AovEBBt 
Possession,  S9  66,  68. 

Refusal  of  mine  owner  to  afford  facilities 
for  leaving  worlt  before  quitting 
time  as  false  imprisonment,  see 
False  Imprisonment,  g  5. 

Breaking  dowrn  of  pump  as  proximate 
cause  of  injury  to  workman  in  bail* 
ing  out  mine  pit,  see  Proximate 
Cause,  S  76. 


a.  In   KeBcraL 

I  S3.  iBjnrtBB  to  »rfa«e  froM  work- 
ing of  mlao. 

Right  of  action  bv  surface  owner  for  re- 
moval of  subjacent  support  wliere 
there  bas  been  no  subsidence.    5:916. 

Depreciation  in  value  of  property  from 
apprehension  of  future  damage  by 
subsidence  as  creating  right  of  ac- 
tion.   5:916. 

S  34.  iMjnrie*  to  •djolnlmg  luid. 

Bight    to   pump    up    iratM*   ichere    the 
•     remit  ta  to  carry  aiMiy  anather'n 
mineral  In  soItiHon.     6:364    fmse 
p.  24») . 

S  3S.  I«aioB  and  UoeN*e*. 

Imptled  irarponttr  on  feose  of  mining 
pFopertv,  of  prafltabMtif  or  jttneaa. 
iO!«6e. 


mmmm  price. 

ndition  imposed  by  manufacturer  as 
to,  as  binding  retailer  purchasing 
from  middleman,  see  Ck>NTiucr8,  I 


laBCABRIAGB. 

See  Abortion. 


MISNOMER. 

Of  legatees,  see  Wn,L8,  §  20! 


MISKEPRESEirXATION. 

Right  of  action  for  procuring  breach  of 
contract  by  means  of,  see  Cask,  S 
19. 

As  to  contents  of  instrument  as  render- 
ing it  void  in  law,  see  Contracts, 
.      S  77. 

In  general,  see  Fraud  and  Deceit. 

Right  to  compensation  for,  in  action  for 
specific  performance,  see  Specific 
Performance,  £  68. 


MISTAKE. 


Right  to  rescind  on  ground  of,  as  affected 
by  fact  that  contract  has  become  ex- 
ecuted, see  Contracts,  §  525. 

Mistake  as  to  continued  existence  of  ber- 
son  insured  as  ground  for  rescinding 
assignment  of  life  insurance  policy, 
see  Insurance,  9  200. 

In  executing  wrong  will,  see  WiLLB,  | 


MITiaATION. 

Of  damages,  see  Dabiages,  I.  < 


HOCK   SERENADE. 


MODIFICATION. 

Of  contracts,  see  Contracts,  V,  a. 


MONET. 

See  Words  and  Phrases,  SB. 
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■CONET  HAD  AKD  RECEIVED. 

Action  for,  see  ASSUMPSIT,  III. 


Right  of  surviving  partner  to  mortgage 
partnership  property.  Bee  Partner- 
ship, §  88. 

I.    NATtlRBt  VAI.IDIT7  AND  BFFBCT. 


See  Words  and  Phrases,  ; 


MONOPOLY. 

See  RESTRAINTS  OP  Trade  and  Monop- 


g    10.  Generally. 

Character  of  articles  as  fixtures  as  be- 
tween mortgagor  and  mortgagee,  see 
Fixtures,  g  37. 


HOOT   CASE. 

;ourt  to  entertain,  si 


MORTGAGE. 

I.  Natnre;   validity  and  effect: 

c.  What    property    covered;    de- 

■crlntlon   of  pronerty.    g    lO. 

d.  VaHdity,  SK   1?'   13. 

e.  RlRhta  and  liabllitle*  of  par- 

tlea  generally,  g§  19,  25.  29. 
n.  Prfority,    n   33. 
HI.  Vendee    of    mert^agor;     ■■■amp- 

tton  of  debt,  §  44. 
VI.  EnfoTcementt 

b.  Wlio   may   foreclose;   partlei, 
«  75. 
.  f.  Sale.  Sfl   87,  94. 
C-  Proceed!;   snrplns,   g    102. 
VII.  RedempUon,  gg  107,  116. 

Effect   of   discharge   in    bankrupts 

mortgage  of  expectant  share  in  es- 
tate of  a  living  person,  see  Bank- 
ruptcy, S  119. 

Chattel  mortgage,  see  Chattel  Mort- 
gage. 

Operation  of  provision  (n  insurance  pol- 
icy that  it  shall  nnt  be  invalidated 
by  any  act  or  neg-lect  of  the  mort- 
gagor or  owner  of  the  property  in- 
sured, see  Insurance,  §  186. 

Mortgagee's  right  to  sue  on  fire  insur- 
ance policy  containing  mortgage 
clause,  see  Insurance,  §  789J. 

Payment  of  interests  by  devisee  of  prop- 
erty subiect  to,  as  keeping  debt  alive 
against  devisees  of  other  realty,  see 
Limitation  of  Actions,  §245. 


g   12.  Generally. 

I'nIMIti/   of   title  or*  tfen  acquired  ty 

creditor   of   fratidttleiit   Iranaferrer 

throuffh       fraudulent       transferee. 

6:217    (case  y.  271). 
,    Mortgage  by  vendee  under  conditioital 

sale,    or   hire-purchase   agreetnent. 

0:916. 
What  miarepreiienUitiona  ae  to  the  con- 

tent.i  of  vHll  render  it  voitl  in  laiv, 

4:083    (case  p,   043). 

Liability  on  covenant  to  pay  principal 
and  interest,  of  one  signing  mort- 
gage in  reliance  upon  beneficial 
owner's  representations  that  it  is  a 
deed.    4:642. 

g   13.  Can«lderatlo&. 

Validity  of  mortgage  fraudulent  in  in- 
ception, npon  assignment  by  mort- 
gagee to  creditor  of  mortgagor  to 
obtain  additional  time.     6:271. 


g   19.  Generally. 


Riglits  of  equitable  mortgagee  are  sub- 
ject to  prior  equitable  agreements. 
7:195. 

a  25.  Intereat. 

Rents  received  by  mortgagee  in  posses- 
sion as  preventing  interest  from  be- 
ing considered  as  in  arrear.    4:814. 

g  29.  Mortgagee  In  poaaeialeni 

Rlffht  of  morlfiagee  in  poNseanlon  to 
ynntntain  action  for  treiipaits  ante- 
crtlent  to  his  entry.  fl.-»2  (case  j>, 
S4). 


Italic  type  Indlcatea  point*  wltk  annotation. 
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MORTGAGE;  MOTIVE. 


fl  33.  GenaraUy. 

Right  of  inoi'tgagve  of  realty  to  fixtures, 

a  (fain  at     seller     retaining     title 


thereto  c 


I   therei 


i  Fix- 


tures, gg  S3,  54. 
Ak  between  earlier  mortgage  fraudulent 
in  inception  but  later  validated,  and 
later  mortgage  given  prior  to  such 
Talidation.     5:271. 


8  44.  OaaerkUy. 

lAablUty  of  original  mortyagor  or  In- 
tcrmedlate  grantee  tvho  has  as- 
sumed the  mortgage,  am  affected  by 
exleneion  of  time  given  his  grantee 
by  tlie  mortgagee.     6:633   (ease  p. 

em. 

Relation  of  principal  and  surety  between 
mortgagor  and  purchaser  of  mort- 
gaged property.    6:614. 

VI.    BNFORCEneifT. 


b.  Who   ^ar   farfloloaei   partte*. 
S  75.  FartiM  defendsat. 

t,    agalnMt 

t.  Sale. 

S.  Vnder  power. 

8  8T,  OeBerally. 

Bight  of  mortgagee  to  ererriae  pnirei' 
of  nale  during  pfiidencif  of  fore- 
cloimre,  i>r  of  artion  for  debt  He- 
cured.     2:S*1    (cane  p.  S33) . 

4.  Farcliaaers  and  their  riKhtm,  title, 
eta. 

i  94.  Validity  aad  extent  of  UUe  ae. 

Title  acquired  by  bona  flde  purchaser 
under  exercise  of  power  of  sale  in 
mortgage  after  order  nisi  for  fore- 
closure.    2:888. 


■•  Prooeedat  Biirplai. 
g   102.  Generallr. 

Right  of  hottSera  of  cotxcurrent  niorf- 
gageK  or  debentiirci'  ranklna  pari 
passu  to  have  tnlereitt  equalised 
before  diHlrtbulttiQ  prorerils  of 
eecurity.  7:01  <caae  p.  S2). 
VII.    REDIIMPTION. 


Validity  and  character  of  ayrcctnenls 
contemparaneoua  with  mortgage, 
conHlituting  Hojtb  oh  eqiiilu  of  re- 
dempiioii.     e:43i. 

Validity  of  stipulation  for  collateral  ad- 
vantage operating  indirectly  as  clog 
upon  equity  of  redemption.     6:358. 

Right  of  mortgagee  to  stipulate  for  col- 
lateral advantage  to  endure  beyond 
redemption.     6:394. 

Validity  of  option  to  purchase,  given~to 
mortga];ee  at  tiMe  of  loan.     6 :386. 

Validity  of  agreement  by  mortgagor  of 
shares  in  tea  company,  that  mort- 
gagee shall  have  exclusive  sale  of 
company's   teas   as  broker.     6:358. 

Validity  of  stipulation  in  agreement  for 
mortgage  loan  by  wool  brokers  to 
meat  preserving  company,  to  run 
for  five  years,  but  payable  at  any 
ttwe  at  option  of  borrower,  that  for 
a  period  of  five  years  the  borrower 
will  sell  sheepskins  to  lender  so  long 
as  lender  is  willing  to  pay  best  price 
offered,  and  will  pay  lender  com- 
mission on  skins  sold  to  others,  ■ 
6:394. 

Semble,  that  doctrine  against  dogging 
equity  of  redemption  applies  ti  float- 
ing charge.  6:394  (opinion  of 
Lord  Hatdane). 

S  .116.  Amonat. 

Rate  of  interest  which  must  be  paid  to 
redeem  from  mortgage  after  judg- 
ment for  principal  which  carries  in- 
terest at  less  than  the  contract  rate. 
3:159. 


g  2.  UateriaUty  and  effect  of. 

Right  of  court  ta  derlliw  Jurisdiction 
of  milt  berauHe  of  plaintiff's  motive 
or  ulterior  purpone.     9:338. 
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Of  assignee  of  claimB  against  certain 
person,  as  affecting  validity  of  as- 
signment     6:601. 


MOTOR  CARS. 

See  Automobiles. 


MOXOROTCIJIB. 

See  AuTOUOBiLES  and  Motorgyclbs. 


MOTORHEN. 


Liability  of  street  railway  company  for 
injury  sustained  by  passenger  in 
consequence  of  act  of  motorman  in 
permitting  conductor  to  run  car,  s«e 
Carrieiis,  9  320. 


HOTOR  VEHIOUIS. 

Generally,  s«e  Automobilbb. 

Liability  of  owner  of  motor  omnibus  for 

negligent  driving,  see  Master  and 

Servant,  S  421. 


MOTIHO  FIOnrREB. 

Copyright  of,  see  Copyright,  5S  2,  11. 

Implied  warranty  on  letting  of  premises 
equipped  as  motion  picture  theater, 
see  Lakdlord  and  Tenant,  S  44. 

Implied  authority  of  member  of  Arm  con- 
ducting moving  picture  theater  to 
borrow  money,  see  Partnership,  S 
27. 


mrmoiPAi.  corforatioits. 

I.  Powers,  dntlea,  and  IlablUtlelt 
a.  In  general,  g  28|. 

o.  Xietislatnre    fnnotlona,    fl    69. 
a.  Borro'wlBK   mona^g   indebted- 

nei>.  il   142. 
C  I.la1il»tT  for  damacea,  gg  196, 

214.  232,  234. 
k.  Claim*  aBalnit,  g  307. 
J.  Ai  to  taxes,  gB  337,  342. 


a.  In  KAX'al- 


I   201- 

Right  of,  to  enforce  against  purchaaer 
from  covenantor,  covenant  not  to 
build  on  a  plot  of  land  lying  across 
the  end  of  a  street,  see  Covenants 
AND  Conditions,  g  70. 

Remedy  of  person  aggrieved  by  mali- 
cious refusal  of  public  authorities  to 
approve  of  plans.      1:345. 

D.  Iieclalatnre  fanotloiu. 

I.  In    ceneraL 

8  69.  Haattnga  of  cooboU. 

Right  of  publifT  to  attend  munldpol 
council  meetlngg.  1 :3SS  foaae  p. 
282). 

Right  of  public,  or  newspaper  reporters, 
to  attend  meetings  of  borough  coan- 
cil.     1:282. 

e,  BorrowiHc   momey;   indebtadxeaa. 

I.  Ib  general. 


g.  liability   f«r   damagea. 
1.  Ib  camaral. 
a.  Ib  geBaml. 


8  196.  OeBerallj. 

For  injury  by  electric  i 
TRICITY,  g  26. 


g  214.  Fires. 

Right  of,  to  subrogation  against  insurer 
of  building  blown  up  to  check  con- 
flagation,  see  Insueance,  §  772}. 


8  232.  Btraet  Improreatemt 

Liability  of  municipality,  reloeattng 
street  for  expense  of  relaying  gas 
mains.     9:922. 


Italic  trpe  Indieatai  points  with  ■ 
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I  234.  Matter* 
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dralmg     kad  I  Condition  as  to  assumption  of  name  Ii 
-     legatee,  see  Wills,  3§  207,  280. 


LiabtUty  for  expense  of  loirertng  ga» 
main,  nereMitoled  by  (Mngiruetian  \ 
of  mewer.     9:939  (eaue  p.  982). 

It.  Clalns  acmlKit. 

9  307.  G«ner«ll7. 

Omission  of  attorney  to  warn  client  of 
necesflity  of  prompt  action  in  prose- 
cuting claim  against,  as  negligence, 
see  Attorneys,  g  45. 

1.  Aa  to  taxes. 

a.  Wkat  tasablei  asmnptlaMS. 

g  33T.  Generallr. 

Exemption  from  taxation  oa  IneluMng 
exemption  from  oasennment  for  lo- 
cal improven\enta.     8:179. 

I  342.  Power  to  exenpt  Crou  taxa- 
tion. 

Agreement  to  exempt  factory  from  taxa- 
tion.   8:171. 


Of  shareholders  in  captured  vessel  aa  af- 
fecting their  rights,,  see'  Prize  and 
Captuxe,  9  1. 

Legal  ownership  as  criterion  of  national 
character  of  property,  see  Prize 
AND  Capture,  S  1. 

Commercial  domicil  as  affecting  national 
character,  see  Wab,  S  7. 

Status  of  person  devesting  himself  of 
national  character  without  acquir- 
ing new  one,  see  War,  S  7. 


See  Homicide. 


mnioAL  ooMPosmoira. 

Copyright  of,  see  Copyright,  M  4,  10. 


KUXDAl,  BENEFIT  IKSUBAH OE. 

See  Insurance. 


NATIONAUTT. 


NATURAL  OHIUD. 

See  Illegitimate  Chil[«en. 


HAT1TBAX.  01TRIOBITT. 


Acquisition  by  public,  by  prescription,  of 
right  to  visit,  see  Easehints,  §  12. 


NATURALIZED    CITIZENS. 

Internment  of.    7:792. 


NEAIE^ST'KALE  HEUL 

See  Words  and  Phrases,  37. 


NECESSARIES. 


HUTUAL  WILLS. 

Effect  of  mistake  of  parties  intending,  in 

each    executing    will    of   other,   see   Medical    attendance    and    remedies    aa. 
Wills,  3  60.  within  meaning  of  statute  requiring 

provision  of,  for  child,  see  Infants, 
9  12. 
Liability  of  husband  for  necessaries  fur- 
nished wife,  see  Husrand  and  Wipe, 
89  4-15,  21. 

Bight  to  enjoin  use  of  by  noncompetitor.   Joint  liability  of  husband  and  wife  for 

see  Injunction,  S  173.  necessaries   supplied  to  the  honss- 

Of  beneficiary  in  will,  see  WiiM,  S  202.  hold,  see  Husband  and.  Wife,  9  52. 
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Question  whether  infant  was  already 
Bupplted,  in  action  for,  as  one  for 
jury,  see  Trial,  S  97. 


NEGATIVE  EASEMENTS. 

See  Covenants  and  Conditions. 


NEGLIGENCE. 


I.  Aa  baila   of  action  i 

a.  General  Tnlell  aalaoellaBeoiu, 

§9  1,  a*. 

b.  DaneoToaa    agenelea,    gg    27, 

30,  31.  40,  41. 
O.  DanKerona    premiaea    and    at- 
tTaotiona,  g§  62,  63,  67,  87. 

d.  On  watera,  g  US. 
II.  OontrllratorTi 

a.  In  semeral,  gS  117,  ISO,  183. 

b.  Of  penona  nnder  dlaablllty,  g 

136. 

e.  Other  caaea,   g    144. 

d.  TminitBd,  9  162. 

e,  Ininry      avoidable      notwltli-. 

atandlng  contrlbntoiy  b^U- 
K«iice;  laat'  clear  ohaaee,  g 
167. 

Sufficiency   of   proof   of,  aee   Evidence, 

XIII.  d. 
Liability   of    parent    for   negrligsnce    of 
minor  child,  see  Parent  and  Child, 
S  II. 
As  proximate  cause  of  loss  or  injury,  see 
Proximate  Cause. 

i.  a9  basis  qf  action. 
a.  General  rnleai  ml*aellan«oiia. 

B   1.  Generailr- 

Liability  of  architect  or  engrineer  for 
negligence  in  certifying  completion 
of  work,  see  Architect,  9  2. 

Right  of  bailee  of  property  damaged  by, 
to  maintain  action  for,  see  Bail- 
ment, §  25. 

Reliance  by  director  of  bank  on  judg- 
ment, information  and  advice  of 
fmeral  manager  as  negligence,  see 
anks,  S  54. 

Stipulations  as  affecting  liability  of  car- 
rier of  goods  for,  see  CARRIEB3,  § 
698. 

Right  of  convicted  person  to  maintain 
action  against  witness  negligently 
giving  false  evidence,  see  Case,  S  !■ 

Damages  recoverable,  see  Damages. 


Right  of  person  sued  for  negligently 
damaging  another's  property  to 
benefit  of  insurance  thereon,  see 
Damages,  g  42. 

Right  to  discovery  of  written  statement 
made  by  injured  person,  see  Dis- 
covery AND  Inspection,  %  11. 

Estoppel  by,  see  Estoppel,  III.  h. 

Presumptions  and  burden  of  proof  as  to, 
see  Evidence,  IIL  i. 

Liability  for  negli^nce  in  permitting 
libel  to  be  published,  see  LiBi^L  and 
Slander,  g  1: 

Liability  for  injury  to  inmate  of  public 
charitable  institution,  sec  Poor  and 
Poor  Laws,  §  12. 

Applicability  of  principle  of  res  ipsa 
loquitur.     3:79. 

§  24.  Mlaoellaneona. 

Of  attorney,  see  Attornkyb,  §  46. 

Of  bank  in  paying  check,  see  Banks,  S§ 

117, 136. 
Toward   passengers,  see   Carriers,   III. 

Of  charitable  institution,  see  Charities. 
III. 

--lo-t-  to  highways,  see  Highways, 
X.,  II. 

Of  master  toward  servant,  see  Master 
AND  Servant,  II. 

Liability  of  master  for  negligence  of 
servant,  see  Master  and  Servant, 
III. 

Liability  of  contractor  to  third  persons 

,  for  negligence  and  manner  of  per- 
forming work,  see  Master  and 
Servant,  S  480. 

Liability  of  oiGcars  having  charge  of 
public  charitable  institution  for 
negligence  toward  inmate*,  see  Of- 
ficers, S  116. 

b.  DanKeron*  asencles. 
1.  In  (eneral. 

g  27.  LiabllltT  for  eaeape  of. 

Burden  of  proof  in  action  for  injury 
caused  by  escape  of  dangerous 
agency,  see  Evidence,  S  503. 

Rule  that  person  who  brings  and  keeps 
on  own  premises  something  likely  to 
do  mischief  if  it  escapes  is  prima 
facie  liable  for  resulting  damage. 
2:114. 

—  consistency  with  Roman  Law. 

2:114. 

—  applicability  where  resulting 

injury  is  to  use  of  property 
for  other  than  an  ordinary 
purpose.     2:114. 


nlnfa   wttb    ■ 


totatinn. 


NEGLIGENCE. 


8.  T«rl«tia  p«rtl«nlar   ftgeaelas. 

g  SO.  Oenerallj. 

Liability  for  injuries  by,  see  Anihalb, 

Automobiles  as,  see  Automobiles,  etc., 

8  13. 
Electricity,  see  Electricity. 


Character  of  fire  orieinating  in  automo- 
bile as  caused  by  negligence  or  ac- 
cident.   9:«03. 

IddbnUy  »t  pertottH  leaving  dangeroun 
m»batanr>eii  acttsMble  tt>  cattUi,  for 
iniuHee  to  cattle  ooUnp  Oiem. 
7:233  (caee  p.  22i). 

Liability  of  one  leaving  load  of  wheat 
unattended  on  hijthway,  for  injury 
to  horses  by  eating  it.    7:224. 

Liability  of  street  railway  company  for 
injury  to  ah  rubbery  by  creosote 
fumes  given  off  by  paving  blocks. 
4:243. 

8  81.  Ftrearma;  dajigeroiu  weaposa. 

Act  of  person  leaving  gun  wliere  it  is 
found  and  accidentally  discharged 
by  another  as  effective  cause  of  in- 
jury, see  PROitiHATE  Cause,  §  13. 

lAabOity  of  person  leavtrtg  loaded  gun 
tvliere  II  In  found  and  accidentally 
dlKchargcd  bf  another.  2:181 
(caff  p.   }39) . 

3.  Wko  liable. 


9  40.  Gea*r*lly, 

Duty  of  vendor  of  dangeroun  goitda  to 
tfvirii  pHrchn««r.  -  3:449  (eatie  p. 
436). 

Instructing  servant  to  warn  purchasers 
.of  danger  from  article  purchased  as 
ccmpliance  with  seller's  duty. 
3:436. 

I  41.  TarloDB  pactlcal«r  acenoleB, 

Duty  of  seller  of  tin  of  chlorinated  lime~' 
to  warn  purchaser  of  danger  to  per- 
son carelessly  opening  it.     3:435. 


1.  In  ceneraL 

g  62.  aenerallT. 

As  to  railway  stations,  approaches  s 
platforms,  see  Carriers,  ILL  n,  1, 

Liability  of  landlord,  see  Landlord  a 
Tenant,  III.  c. 


Liability  of  eta/ployer  of  uorfcmen  >ttab< 
tng  repairs  on  house  far  their  fall- 
are  to  warn  one  coming  on  prem- 
iHes  of  dangerous  condition.  0:933 
(caae  p.  974} . 

a  67.  Uabllltr  to   iDTltwa  CMMvaUy. 
Degree  of  care  required  towards  invitee. 

9:52    (opinion  of  Gnllith,  Ch.  J.). 
Condition  of  premises  which  invitee  has 

a  right  to  assume.    9:52  (opinion  of 

Griffith,  Ch.  J.). 
Giving  notice  of  ^n^r  as  exonerating 

occupier  of  premises  from  injury  to 
.    invitee.    9:62. 

■   premUea  — 


Stretching  tHre  against  short  cut  uard 
hg  phMIc  OS  negUgenee,  S  rSSe 
(oate  p.  ma) . 

d.  On  watera. 

S   115.  Oenerally 

Bight  of  owners  of  tug  to  recover  dam- 
ages for  loss  of  towage  remunera- 
tion  through  negligent  sinking  of 
tow,  see  Collision,  §  1. 

II.    COXTBWVTORir. 


a.  In  Koner»L 


LiftVli^y  ^'  injury  attributable  to  plain- 
tiff's own  rashness  or  imprudence. 
9:62  (opinion  of  Isaacs,  J.), 
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I  123.  Wk»t  «OBatltntea  costrlbntary 
BetiUK«Boe  senerally. 

Snfficiency  of  proof  of,  tee  EvidSncb,  §S 

1484,  1487. 
Liability   of   wrongdoer   afl   affected   t 

reasonableness  of  conduct  of  perse 

injured.     9:62    (opinion   of   Isaac 

J.). 

b.  Of   peraana   under    dtaabillty. 
I.  Ohildnii  or  tkelr 


i   136.  MeBllsenoe  of  oUldi^n. 
Child  touching  electric  wire  in  hii^way, 
e«e  Ei«CTRiciTY,  S  86. 

o.  Other  wuee. 

g  144.  OenenOlr. 

In  attempting  to  drive  heavily  loaded 
lorry  across  rails  of  railway  line 
crossing  roadway  at  an  angle,  which 

Projected    about   3    inches,   causing 
irry  to  skid.    6:62. 

d.  Inpnted. 

g  16S.  Of  driTer  to  paueugor  Im 
aMtontoblle. 

Imputing  contributory  negligence  of  jit- 
ney driver  to  passengers.     10:134. 

0.  iBjvrj    KTOldable    motwitbatamdlBg 
aomtrllnitarr   necUBeaoai  laat   oloar 

g   167.  Onerally. 

In  case  of  tnjuir  on  railroad  track,  see 

Railroads,  §  173. 
In   case   of   injury   by    street   car,   see 

Stbebt  Railways,  S  86. 


ITEOOTIABIUTT. 

Of  bills  or  notes,  see  Bills  and  Notes, 


MSOOTIABLE  IK8TBUMENTS. 


MXaOTXABLE  IHSTBITHEITTS  lAW.  KEXT  ELDEST  BROTHER. 

See  Bnx8  and  Notes;  Statutes.  See  Words  and  Phrases,  39. 

Italio  type  ladloatM  polsta  with  aMBOtation. 


irEOOTIATED. 

See  Words  and  Phrases,  38. 


NERVOUS  SHOOK.    . 

Occasioned  by  false  statements  and 
threats,  right  of  action  for,  s«e 
Case,  S  1. 


Liability  to  capture  of  property  of  alien 
enemy  resident  in  neural  cmmtty, 
see  Prizb  AUb  Capture,  %  1. 


Publication  ii 
pending  c 
TEMPT,  S  <su. 

Offer  of  financial  advice  to  readers  as 
basis  of  implied  contract,  see  GoN- 
TRACTTS,  S  5. 

Devices  used  to  increase  circulation  aa 
lotteries,  see  Lotteries,  §  2. 

Publication  in,  of  statements  detrimental 
to  persona  on  trial  as  attempt  to 
pervert  course  of  juBtice,  see  Per- 
version OF  Justice. 


hewspaper  reporters. 

Right  to  attend  meetings  of  municipal 
council,  see  Municipal  Corpora- 
tions, g  69. 

Conviction  of,  for  writing  newspaper 
articles  containing  statements  detri- 
mental to  persons  under  trial,  see 
Perversion  op  Justice. 


NEW  TRU.X. 


NEXT  OF  KIN- 
HiaET  OF  KIN. 

Of  foreigner,  law  determining  beneficia- 
ries of  bequest  to,  see  Conflict  of 
Law,  g  142. 

Inheritance  by,  aee  Descent  and  Distri- 
bution. 

Disinheritance  of,  see  Wills,  §  306. 


-NOTICE  TO  QUIT.  1143 

I.    IN  OEINBRAL. 

B  4.  Facta  pnttlBK  on  Inqnlrr. 

Existence  of  blank  in  promissory  note 
as  pntting  taker  upon  inquiry  as  to 
scope  of  agent's  authority  to  fill  up. 
6:661. 


KEXT  OF  KIMDRED. 

See  Words  and  I 


HON    EST    FACT1TM. 

See  Words  and'  Phrases,  41. 


NO  NOTART  I 

Sea  Words  and  Phrases,  42. 


8  II.  Of  AauKVT. 

yotice  that  electHe  wire  atrung  along 
Mghway  Is  dmrn,  a»  affecting  duly 
of  owner.    1 :801. 

8  14.  Of  defoot  of  Utie. 

Failnr«  of  purchaser  of  land  to  demand 
title  to  which  he  has  a  ri^ht  as 
charging  him  with  constructive  no-  _ 
tice  of  facts  which  he  would  have 
learned  had  he  stood  upon  his 
rights.     2:844. 

It.   IMPTTTBD. 


%  So.  Of  asuit  coBantUr. 


Effect  of  presence  of,  upon  validity  of 
attestation  of  will  in  manner  pro- 
vided in  case  no  notary  is  present, 
see  Wills,  9  SO. 


T.  Is  smmmO,  is  4.  11.  !«• 
II.  Impatedi 

a.  By    kaawl«dc«    of    asent    or 
reprMMtatlre,   |g   KG,  XI. 

Of  nonpayment  of  note,  see  Bills  and 
Notes,  VIII.  c,  3. 

In  railway  car  cautioning  passengers  not 
to  put  heads  or  arms  out  of  window 
as  condition  of  contract  of  convey- 
ance, see  Cabhibrs,  %  67. 

Sufficiency  of,  to  entitle  mortgae«e  of 
personalty  to  exercise  power  of  sale, 
see  Chattel  Mortgage,  S  68. 

Sufficiency  of  evidence  to  establish,  see 
Evidence,  %  1509. 

Acquired  by  provisions  of  indemnity  in- 
surance policy,  see  Insurance, 
i  844. 

Necessity  of,  to  render  lessor  liable  on 
covenant  to  repair,  see  Landlord 
AND  Tenant,  §  136. 


629. 

KiUnetvdge  of  plainttff'm  agent  am  de- 
fense in  acUan  for  fahie  and  fraud- 
ulent mUrepreeentation,  where  his 
fcnoieledpe  loos  not  dtadosed  to 
ptaiHttff.     B!9BS  (ease  p.  9*7). 

%  21.  — wkaa  biawl*dc«  aeqalredt 
seope   of   agenoj   or   avthorlty. 

Sembl^  that  knowledge  of  agent  not  ac- 
quired in  coarse  of  employment  is 
not  impotable  to  principal.     6:947. 


Pvhti^ation  by  means  of,  of  matter  de- 
rogatory to  party  to  litigation,  at 
contempt  of  court.     2:*98. 


NOnO£  TO  QUIT. 
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MUISANCEe. 

I.  What  are,  gg  7,  14,  41,  ST. 
III.  Be>nedi««i 

b.  Action   lot   damage*,  Sg   99, 

104. 
e.  Criminal  lUbillty,  g  153. 


I.   WHAT   ARB. 

g  7.  ESeDt  of  atatntciiT  or  mnnlolpal 
anthorltr. 

Effect  of  statute  requiring  tramway 
company  to  pave  along  its  tracks, 
to  exonerate  it  from  liability  for  in- 
jury by  fumes  arising  from  creo- 
aoted  paving  blocks.     4:243. 

8   14.  OarbaK*  and  Tefnie. 

Bones  attracting  rats  to  premises  of  fer- 
tilizer manufacturer  as  a  nuisance. 

9:535. 


g  ST.  Mlaoellameons. 

Substances  dangerous,  to  animals  if 
eaten,  see  Animals,  §§  8,  9. 

Animal  allowed  to  stray  or  run  at  large 
on  highway,  see  Ahimals,  S  18. 

Trees     near     boutidarij     as     nuisance. 

2:901    (rase  p.  HOT!). 
Theater   queue  oh   nuisance   for  tehich 

proprietor  of  theater  la  reaponaibte. 

7;1S4   (case  p.  94)  . 

Sunken  vessels  as.    8:152. 
Motor  vehicle  as,  on  account  of  tendency 
to  skid  on  slippery  road.    8:79. 

III.    KKMBDIBS. 

b.  Aotloo    for    damaKBS. 

3.  in>»  liable. 

g  99.  OeneraUy. 

Z.iabillti/  of  leaaor  under  ovvetumt  of 
{piiet  enioyfnent  for  nuiaanoe  ere- 
at  eft  bg  another  of  his  lettaees. 
10.249  (case  p.  231). 

8   104.  Oranteea  «t  -lesieea. 

I.labllllii  of  ahultlng  owner  far  nui- 
siinee  cretUed  by  a  predecessor  iti 
ttlle  upon  the  highway  or  adjolniii; 
priipcrt]/.     7:liSl   (ca««p.670). 


e.  Orlmlnal  IlaUUfy. 
g   153.  Generally, 


HUBSE. 

Liability    of  h<^pital    for   acts   of,    we 

Charities,  g  73. 
Relation  of  master  and  servant  betweezL 

hospital  and  nurse,  see  Uaster  and 

Servant,  §  6. 


OBSTBUOTIlfO   fUSTIOK 

g   1.  Generally. 

PubUcntfoi^  o/,  mattera  derogatory  to- 
parties  to  Itiigatton  as  an  attempt 
to  pervert  or  obstruct  oourae  of  }us- 
tiee,  or  am  eonteinpt  of  eott-t. 
2:isa- 


OBSTBVCTIOM. 

Of  right  of  access  to  highway,  see  High- 
ways, 9  34. 

Of  shop  door  by  theater  queue  as  a  nui- 
sance, see  NuiSAjlCES,  S  57. 


OOCASIOMED      BT      BEASOVABIiE 


CAUSE. 
See  WoitDs  and  Phrasss,  4S. 


OCOVPANOT. 


OFFENSIVE  TBAHE. 

Bill-posting  as,  within  meaning  of  re- 
strictivc  covenant,  see  CoyENANTS 
AND  Conditions,  §  64. 


Italic  type  Indieatea  points  «ritb  annotation. 
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OFFICERS. 

Of  corpora ta ions,  see  Corporations,  XI. 

Liability  of  labor  organization  for  acts 

of,  see  l^BOR  Organization,  g  6. 

III.    RKiHl'St  POWKRSt  DBTIBSt  LIA- 
BILITIES. 


0.  Liabilities. 

1.  In  Kn>»rKL 

8   lie.  ITecIig««c«  or  Bila«DBdt>ot  (•!■- 


LiahlUlu  of  offlcera  having  charge  of 
pubilf  fharllable  ImtUtution"  for 
neglti)fnee  toward  inmate.  6:SBS 
(raae  p.  S:lS)  . 

8   I  IT.  MinlaterUl  dnUM. 

Liability  of  guardians  of  the  poor,  see 
Poor  and  Poor  Laws,  §  12. 


Refusal  of  injured  person  to  submit  to, 
as  ground  for  mitigration  of  dam- 
ages, see  Damages,  S  25. 

Refusal  of  parent  to  consent  to,  as  crim- 
inal neglect  of  child,  see  Infants, 
S  12. 

Accident  as  proximate  cause  of  death 
under  anesthetic,  see  Proximate 
Cause,  9  13. 

Liability  of  employer  to  pay  compensa- 
tion to  dependent  where  injured  em- 
ployee dies  as  result  of,  see  Work- 
men's   OOHFCNSATION,  g   26. 


OFTIOM. 

Duty  of  member  of  syndicate  to  account 
for  profit  out  «f  exercise  of  option, 
see  JOINT  Adventures  and  Syndi- 
cates, g  2. 

Lessee's  option  to  purchase,  see  LAND- 
LORD AND  Tenant,  3  22. 

Right  of  tenant  under  option  for  renewal 
of  lease  for  indefinite  period,,  see 
Landlord  and  Tenant,  g  67. 

To  purchase,  validity  of,  where  given  to 
mortgagee  at  time  of  loan,  see 
MoRTCACes,  g  IQT. 

As  violation  of  rule  against  perpetuities, 
see  Perpetuities,  g  18. 


OFFICIAI.  SOUOITOB. 


ORDXK  OF  THE  OOUBT. 

See  Words  and  Phraks,  44. 


Perforated  rolls  sold  for  use  in  mechan- 


OVNIBUS. 

Liability  of  ownef  of  motor  omnibus 

negligent  driving,  see  AUTOMOBILES, 
!S   2!t. 

Implied  power  to  railroad  company  to 
operate,  see  Railroads,  S  3.  ' 


OTHER  INSURANCE. 

Condition   against,   in    insurance   pi 

see  rNSUOANCE,  §§  347,  351. 
See  also  Words  and  Phrases,  46. 


OPERATIOH. 

ZtUbllity  of  hospital  for  acts'of  nui 
and    attendants    assisting    at, 

Charities,  S  73. 


'  OTHER    INTERVENING     CAUSES. 

See  WmDS  and  Phrases,  46. 
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OUT   OF  POCKJBt  EXFEMSE8. 

See  Words  and  Phrases,  47. 


Posthumous  ebild  as  dependent  fn  miu* 
of  Workmen'B  CompenBatioii  Act, 
see  Workmen's  cohpei 
S  84. 


OVEBEXERTION. 


OWNER'S  BIBK. 

ProvMon  tn  contract  of  carriage  that 
gooda  «haU  be  "at  oumer'a  risk" 
ae  extending  to  Iom  eauaed  by  neg- 
ligence.    6:125. 


Right  to  compel  production  of  sealed 
packet  upon  aubpcena  duces  tecum. 
Bee  Discovery  and  Inspection, 
S  10. 


PAMPHLETS. 


PvbUcatUm  of,  derogatory  to  parties 
to  lltigatton,  aa  conlempl  of  court. 
8:409. 


PABAPHERMAUA. 


PABOEL  DEXIVEBT  OOVPAHT. 

Aa  common  carrier,  see  GAttRtERS,  |  16). 


PABEMT   Ain>   OHIIJI. 

Right  of  parent  to  recover  funeral  ex- 
penses of  child  whosa  death  was 
caused  by  n^ligence,  see  Dam- 
A0B8,  %  2S7. 

Admissibility  of  declarations  of  parent 
or  putative  parent  aa  to  paternity  or 
msternity  of  child,  see  Evidence, 
A  986. 


Cohpensatiom, 


9  3.  Dnty  of  parest  t«  anpport  eUlA. 

Duty  of  parent  to  furnish  medical  at- 
tendance and  remedies,  see  Infants, 
§  12. 

g  II.  liabiUty  for  okild's  torts  or 
MagUgvmae. 

Sufficiency  of  evidence  to  establish 
father's  knowledge  of  or  acqui- 
escence in  child's  wrongdoing,  see 
EviDENCB,  S  1&09. 


Applicability  of  rules  governing  liabili^ 
of  owner  of  dangerous  animal. 
7:16. 


to    purcluise    clothing    for   himself. 
7:1. 
Father's  knowled^  that  infant  son  had 

Sreviously  kicked   plaintiff   as   ren- 
ering    him    liable    for    subsequent 
kick.    7:16. 
Ratification   as  renderinir  parent   liable 
for  tort  of  child.    7:8. 


PABOI.  AGREEHEITT. 


I.  PUtatUTat 

11  1,  10.  S4. 


m.  Prvper  aad  meeosaarr  favUea, 

I  S3, 
b.  Jolader,  8  130. 
I.  PEiAnrTiprB. 


ItaUo  type  tndlMtoa  polata  wltk  ■ 
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Sufflciency  of  interest  of  pledgee  who  has 
rehypothecated  corporate  shares  and 
who,  on  pledgreor's  default,  has  in- 
serted own  name  bs  transferee,  to 
maintain  action  against  pledseor  for 
causing  delay  in  registration.    5:160. 

Right  of  beneAciarjr  of  will  in  one  juris- 
diction, against  which  widow  has 
elected,  to  contest  her  rfght  to  take 
under  a  will  in  another-  juriadiction. 
3:509. 

'8    10.  Oontimat    tor    bemeflt    af    tklrd 

peraon,  BeHarallr. 
Right  of  mortgagee  to  sue  on  inanra'ace 

policy   containing  mortgage  clause, 

quaere.    1 :693. 
Right  of  manufacturer  to  enforce  price 

maintenance      agreement      between 

middleman    and    retailer.      S  :292 ; 

8:221. 

I  S4.  0>  nattare  fff  pabU*  rtBhti  taz- 
payera'    astlom. 

Attorney  General  as  necessary  party  to 
action  to  enforce  public  right. 
4:618. 

II.    DEFEND  AN  T8. 

a.  Pvope*   aad   aeoeasary   partle*. 

1.  Ib   Keneval. 

S  93.  Repraeantativa  dateadaMta. 

Hanner  of  pringltig  auit  againat  untn- 
corfxtrated     trade     union.       I  ;Sti3 

(caae  p.  S3B) . 

Action  against  members  of  trade  union 
by  taking  as  defendants  representa- 
tive persons.    1:S32. 


Bight  to  aue  two  or  more  peraona 
Jointly  for  tH^nder.  1'0;304  Icaae 
p.   268). 


FASTXEBSHIP. 


m.  Liability    of    partnerai    rlskta    of 

orodltora,  g  g  46,  47. 
V.  Blgkta    of    mentbera    aa    to    aaok 

otber,  g  65. 
TI.  Dluolntioni  aceonBtlMg  af,  |g  78, 

66,  88,  B4,  97,  98. 


What  amounts  to  conversion  of  chattel 
by  cotenant,  see  Cotenancy,  §  31. 

Admissibility  of  books  of,  in  action  be- 
-tween  third  persons,  see  Etidencr, 
9  665. 

Joint  adventures,  see  Joint  Adventures 
AND  Syndicates. 

Situs  of  partnership  property  and  inter- 
ests therein  for  Hrpoaea  of  taxation, 
see  Taxes,  S  166. 

Location  of  share  of  deceased  partner 
for  purpose  of  death  duties,  see 
Taxes,  g  286. 

Gift  of  profit  arisinfl;  from  busineaa  of, 
as  gift  of  capiuT,  aee  Wills,  S  236. 

II.    BtOBTS    AND    POWERS   OF  FAHT- 


9  27.  OeaaraUy. 


Implied  authority  of  member  of  firm 
conducting  theater  to  borrow  money 
for  partnership   purposes.      6:816. 


g  46.  Private  traasaotloaa. 

Liability  of  partner  for  (^ooda  purchased 
by  copartaier  with  view  to  separate 
venture,  where  goods  are  subse- 
quently taken  into  stock  and  dis- 
posed of  for  benefit  of  firm.    2:264. 

9  47.  Torta  Bonerally. 

lAdbOitw  of  partnertMp  for  tort  eoui- 
mitted  by  partner  with  the  object 
of  procuring  buafneaa.     ti:S8. 

Bribery  of  competitor's  clerk  by  member 
of  firm  to  disclose  trade  information 
as  tort  for  which  firm  is  responsible. 
5:82. 


9  65.  GeBarally.      . 

Right  to  take  subsequent  events  into  con- 
sideration in  .assessinf;  damages  for 
breach  of  partnership  agreement, 
see  Dahaoes,  I  90. 
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Right  of  a  partner  to  Itiapect  firm  booha 
OiroMgh  agent.  2:970  (cane  p. 
95.3). 


ft   78.  Wh«t  conitttntes  a  dlasolatlon. 


VOLS.  1-10  B.  R.  0. 
PART  PERFORMAHOE. 


As  taking  contract  out  of  Statute  of 
Frauds,  see  Contracts,  %  176. 

Contingent  liability  of  insurer  as,  bar- 
ring  action  of  insured  for  premiuios 
paid,  see  Insurance,  %  423. 


§  86.  Powers  of  former  partners  — 
oomtnerclal  paper. 

Notice  of  dishonor  of  bill  of  exchange  to 
one  of  former  firm,  after  dissolution 
of  partnership,  as  notice  to  other 
partners,  see   Bills  and  Notes,   § 


PARTT  WAIX. 

I   I.  0«B«rallr. 

Liability  for  escape  of  smoke  into  ad- 
joining premises  through  cracked 
line  in  party  walL    2:880. 


145. 


Power  o/  anrftrina  pnrlner  to  '♦noi*- 
gitfie  parlnerithtji  properti/  for  firm 
debt.     3:577    (eaae  p.   509). 

Rights  of  pavtlee  lehere  pnrlrternUip  i» 
dfasotved  by  irar.  7 :6tS  (eaae  p. 
000). 

Right  of  partner  in  country  where  busi- 
ness is  carried  on,  upon  dissolution 
of  firm  by  war  between  countries  of 
respective  partners,  to  buy  partner's 
share   at   a   valuation.      7:600. 


id  oharaoter  of  -as*. 

Easements  implied  in  grant  of  moiety  of 
outside  wall  with  intent  to  malw  it 
a  party  wall.    2:380, 

g  B.  OontrilmtloM  to  ooit  Kena'allr- 

What  use  of  party  iirati  tdll  render  od- 
.  ioitting  oirnier  liable  to  coafrfbwf-e 
(o  cost.     0:4:66    fcase  p.  **6). 

g ,  14.  Iiateral  support  for  bnlldlxc*. 

Use  OS  lateral  support  aa  rendering  ad- 
joining ottmer  liable  to  contribute 
to  coat.     0:*5S. 


RlghtA  of  parties  trhere  pnrlni 

dixsolrcd  by  war.     7:01ft    fcose  p. 
000). 

Applicability,  where  partnership  is  dis- 
solved by  *ar,  of  statute  declarinK 
outgoing  partner  entitled  to  sliare  of 
profits,  or  interest,  where  business 
IS  continued  without  any  settlement 
of  accounts.     7;600. 

§  97.  BlRhta  and  Unbilttifii  of  reUr- 
inc  pBrtner  —  as  inraty. 

Discharge  of  retiring  partner  from  lia- 
bility on  bill  drawn  by  firm,  by  ex- 
tension of  time  given  continuing' 
partner.     10;121. 

8  98.  —rival    bnilncH)    nse    of    ftrm 


PASSENGERS. 

Duty  of  carrier  to,  see  Carriers,  III. 

Imputing  contributory  negligence  of  jit- 
ney driver  to  passengers,  see  Neg- 
ligence, S  162. 


I.  In  general,  g  5. 
IV.  Sale;  llGeme;  aRileniuent,  g   14. 
V.  InfrlngeaieDt,  g  22. 

Appeal  by  alien  enemy  from  decree  re- 
voking, whether  suspended  during 
continuance  of  war,  see  Wab,  S  9. 


I.    IM    Ggy|!RA.I,, 

B   5.  After  ej^pl^atlob  of  patent. 

Right  to  use  of  liame  by  which  patented 
article  has  become  known,  aftei;  ex- 
piration of  patent;  see'  Trademarks', 
ETC.,   S   38. 


Italic  type  Indicates  points  wltli  annotation. 
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I.  In   Ecnei 

gg   11,  14-16.  22. 
IL  Time,  §  29. 


ledinm   of)   validity. 


PATENTS— PAYMENT. 

IT.    SA1.E1)     LICB-VSE!)     ASSIGXMBNT.  FAT. 

8  14.  o«Ber«iir.  See  Words  and  Phrases,  49. 

Right  of  pufchaner  or  llcennee  to  mnke 
alteratlotm  hi  patented  art  tele. 
3:337   (cage  p.  331). 

License  to  use  patented  article  not  an 
assig^iment  within  statute  requiring 
registration.    3:321. 

V.    IKFRINSBMnNT. 

g  22.  Generally. 

Judgment  aa  to  vitlidlly  of  patent  as 
rc8  judicata  betieeen  name  partleM 
In  actlonH  for  infringement. 
fl.-7I*4    (case  p.   713) . 

Right  of  patentee  who  has  obtained 
judgment  for  an  injunction  and  in- 

Juiry  as  to  damages  in  suit  for  *"- 
ringement,     I 
where    patent 
such  inquiry. 


PATERMITT. 


Liability  of  landowner  stretching  wire 
across  path  used  by  public,  see  Neg- 
ligence, g  87. 


Duty  of  hospital  toward,  see  Hospitai^. 


PAUPERS. 

See  Poor  AND  Poor  Laws. 


Liability  of  street  railway  company  for 
injury  to  shrubbery  by  creosote 
fumes  given  oif  by,  see  Negligence, 


Time  at  which  payment  made  by  check 
OF  note  arrests  running  of  statute  of 
limitations,  see  Limitation  of  Ac- 
tions, S  242. 

f)   14.  By  oheok  «t  bank  draft. 

Date  when  payment  by  check  deemed 
made,  see  Limitation  op  Actions. 
S  242. 

S   15.  —  OBahler*>    check;    bank    draft. 

Bank,  draft  or  caithirr'H  checfc  mode 
payable  to  rrettltor  to  if/ioni  it  is 
delivered  fry  detttor,  at  a  payment 
of  the  debt.     10:70. 

g   16.  —  eheok  of  third  peraoa. 

Time  at  which  payment  arrests  running 
of  Statute  of  Limitations,  see  Limi- 
tation OF  Actions,  9  242. 

Acceptance  bii  creditor  of  Chech  of 
third  person,  an  n  payment  of  the 
debt.     10:70  (ease  p.  es). 

S  22.  To  whom. 

Aa  bettceen  debtor  and  creditor,  upon 
vhom  dnea  loss  fall  where  agent 
at4lhortMea  to  receive  moneti  only, 
tahea  cherk  and  miaapprnprlatca 
proceeds.  10:609  (ra-e  p.  SOO). 
II.   TIME. 

a   20.  Generally. 

Effect  of  day  for  payment  falling  on 
Sunday,  see  Bills  and  Notes,  %  230; 
Time,  S  7. 

time 


Sufficiency  of  notice  requiring  payment 
of  debt  for  which  no  time  of  pay- 

'  ment  has  been  agreed  on,  to  put 
debtor  in  default.     3:902. 
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PECUNIART  INVESTMENTS. 


PEDIGREE. 

Admissibility  of  declarations  as  to,  e 


PEHAI.TIES. 


Incurred  in  coarse  of  business  as  allow- 
able deduction  in  ascert^ininj*  tax- 
able income,  see  Taxes,  S  324. 

g  1.  Generallr. 

Whether  amount  awarded  in  an  action 
in  respect  of  a  number  of  offenses 
must  be  at  least  the  ai^Tegate  of  the 
least  sum  which  mignt  be  awarded 
as  a  penalty  for  one  offense.    1:766. 

Imposition  of  common  law  penalty  for 
statutory  offense.    2:222. 


PERCOLATING    WATERS. 

In  general,  see  Waixrs,  II.  j. 


FEBEHPTORT  CHAIXBICaES. 


See  JUBY,  III.  d. 


PERFORATED  ROLLS. 


PERJURT. 

Liability  of  principal  for  suboraatfon  of 
perjury  by  agent  employed  to  col- 
lect evidence,  see  Principal  AND 
Agent,  §  64. 


PERPETUITIES. 
L  la  KMieval,  88  S.  11.  13,  16.  18, 

la. 

m.  Gift*  to  okaritiea,  8  26. 

I.   IN  OBIWERAL. 
§  6.  Umltatlons  to  nnbora  peraoMs. 

Half  a  clUld  cit  t-enlre  xa  mere  be  con- 
sidered OS  (II  being  for  purpone  of 
ru(«  ugain«t  perpeluiUea.  -t  :*OS 
(case  p.  470)  . 

Oift  to  future  JumbaHd  or  wife  of  a 
certain  peraon  for  life,  itHlli  re- 
mainder to  the  chlhlreii  of  mirh 
permon,  aa  violative  of  the  rul«> 
against  perpetuities.  S:as9  (caaa 
p.   8*7). 

9    11.  Tnut  eatat«a. 

in  (rust  to  maintain  residence 
as  violating  rule  aaalnut  perpettti- 
ties.  7:4,41  (case  p.  43S) . 
Validity  of  trust  for  sals  to  arise  at 
oxpirtaion  of  period  defined  by  ryl» 
against  perpetuities,  7:4BS  (case 
p.  *i*). 

Semble,  that  trust  for  sale  otherwise 
void  not  validated  by  being  exercised 
by  trustees  in  being  at  its  creation. 
7:444. 

I   IS.  Opttana. 

Bight  to  damages  for  breach  of  option 
contract  which  Is  not  apeeiftealty 
enforceable  because  it  contravenes 
the  rule  against  perpetuities, 
*;292   (case  p.  380), 

Option  to  purchase  at  any  time  during 
term  of  30  year  lease  as  violating 
rule  against  perpetuities.    4:2S0. 

Pact  that  property  is  to  be  acquired  for 
charitable  purposes  as  taking  option 
to  purchase  out  of  rale  against  per- 
petuities.    4:280. 

S   16.  Aooamnlatloiis. 

Effect  of  direction  for  aeeumvJation 
upon  validltif  of  ehaHtabte  fftft. 
2:880   (case  p.  872). 


Valldllff  of  limitation  to  persons  in  be- 
ing depctulent  on  failure  of  llmita^ 
tlone  ichlch  are  too  remote.  9:210 
(case  p.   108). 


Italia  type  indioataa  valuta  with  i 
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PERPETUITIES— PHYSICIANS  AND  SURGEONS. 


S  19.  Effect  of  lavaUaitr  mvob  T«lld- 
Itjr  of  MlteraatlTO  beqneat. 

Validly  of  ultimate  limitation  npon 
failure  of  gift  which  ia  too  remote, 
as  an  alternative  and  severable  gift. 
8:347. 


III. 


GIFTS  TO  CHARITIES, 


a  SB.  GeBerallr. 

Provision  that  devotion  of  income  to 
charitable    purpose    shall    not   take 

?lace  until  accumulation  of  reserve 
und,  as  rendering  gift  void  for  re- 
,       motenesB,  see  ante,  9  15. 

TaUdtty  of  teiiUtmentarg  provMon  for 
ereetton  of  monument  or  for  the 
care  and  maintenance  of  totnbo, 
burial  grounde,  ete.  1:931  (caaep. 
OSS). 

Validity  of  bequest  in  trust  for  care  of 
testator's  grave.     10:569. 

Validity  of  charitable  bequest  on  condi- 
tion that  an  undertaking  be  given 
for  maintenance  of  certain  grave. 
1:949. 

Validity  of  charitable  gift  conditioned 
on  future  and  uncertain  event. 
2:872. 

Validity  of  Immediate  gift  to  charity 
where  particular  application  of  fund 
B  postponed  until  the  happening  of 


contingent  and  uncertain  events. 
2:872. 

Validity  of  bequest  towards  bsilding  of 
cathedral  not  in  immediate  contem- 
plation.    10:669. 

Validity  of  bequest  for  cathedral  win- 
dow.    10:569. 


FERBOITAZ.  PBOPERTT. 

Uortgage  of,  see  Chattel  Mortgage. 

Right  of  action  for  mtatetnente  affecting 
value  of  personal  property,  ofher 
than  goodH  sold  or   manufaetured. 

e-.BOo. 

AppUcablUty  of  doctrine  of  ven^or'a 
equitable  lien  to  peraonal  prop- 
erty.   a;SS4  (cMe  p.  807). 

Sequent  of  "properly  eltuated  In"  a  cer- 
tain place  OS  including  incorporeal 
p»rt»naUg.    JO:*ifl  (oaaep.42*}. 


PEBSUASIOlf. 


Employed  by  persons  acting  in  concert, 
as  coercion.  10:929  (opinion  of 
Warrington,  L.  J.>. 


PERVERSION  at  JTJ8TIOE.         ' 

Publication  of  mailers  derogatory  to 
parties  to  Utiga'tioH  as  an  attempt 
to  pervert  or  obstruct  courite  of  Jiih- 
tlce.    2:*a3  (caee  p.  400). 


PETITIOir  OF  BIQHT. 

Sufficiency  of.     5:885. 


See  Gasolene. 


PHOHOORAPH8. 


tween  manufacturers  and  persons 
handling  their  goods,  see  Injunc- 
tion, g  27. 
Validity  of  contract  between  manufac- 
turer of  phonographs  and  records 
and  wholesaler,  that  they  shall  not 
be  sold  to  dealers  on  the  manufac- 
turer's suspended  list,  see  Re- 
straints OF  Trade  and  Honopolies, 
S  31. 


PHTSIOAL  EXERTIOn. 


PHTBICIAVS  AWD  BURGEONS. 

Refusal  of  other  phvsicians  to  meet 
plaintiff  in  consultation  as  giving 
right  of  action,  see  BOYCOTTa,  S  16. 
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Liability    of    charitable    institution    for 
negligence  of,  see  CHARiTiEa,  g  65. 

Relation  of  master  and  servant  between 

Shysiciajis   and  govemorB  of  public 
Ospital,   see   MASTER   AND   SERVANT, 

§5. 
Rule  of  medical  association  as  violative 
of  public  policy,  see  Medical  Asso- 
ciation. 


ft.  Ib   feeaersL 

Whether  statute  requiring  furnishing  of 
medical  aid  is  satisfied  by  the  giving 
of  such  aid  b^  other  than  a  legally 
qualifled  physician,  quaere.    1:732. 


PICTURE  SHOWS. 

See  Amusements;  Moving  Pictures. 


PIECE  WORK. 


Duty  to  provide  employee  paid  by,  with 
work  during  continuance  of  employ- 
ment, see  Master  and  Servant,  § 


ProvlHlon  exempting  carrier  from  lla- 
blltlu  for  lo9K  from  neplect  or  de- 
fault  of  pilot  aa  ex'tenMng  lo  lane 
caueed  by  negligence.     8:133, 


PIPES,  PIPE  LINES,  AHD  CONDUITS. 

Pipe  lines  as  common  carriers,  see  Car- 
riers, 9  16j. 

Liability  of  municipality  relocating 
street  or  constructing  sewer  for  ex- 

K'lisc    of    relaying    gaa    mains,    see 
IGHWAYS,  fi  88. 


See  Words  and  Phrases,  51. 


PI^NS  ANIt  SPECIFICATIOMS. 

Right  of  architect  in,  see  ABCHlTECTSf 


PLEADING. 

t.  In  seaerali 

n.  Amendnenti,   g    134. 
o.  Snppltsmeiktal       pleading,       | 
168. 
II.  Deolaratlon  or  complaint: 

d.  Statement  of  canss  gencrftUj, 

%  224. 
•.  NeKatlOH  of  defeiue,  g  S31. 
o.  Domeitia  relatloaa.  g  446. 
q.  MtaoellBneoaa,  g  449. 
m.  Pleas  and  answersi 

a.  In  Eflnoral,  gg  457,  458,  469. 

471. 

b.  What      may      or      mnat      be 

plttaded,  gg  4711,  485,  810. 
m.  Dennrreri 

o.  When  ll«a;  what  demnrrsble, 
g586. 


I.  i?r  general. 

n.  AmeadmentB. 

g   134.  What  amondmemts  allowable. 


o.  Snppl omental   pieadlni;. 
g   168.  Generallr. 


ItaDc  type  indloatei  points  with  annotation. 
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g  2Z4.  0«Ber«lIr. 

Imperfect  allegatioi 

6:885. 


of  cause  of  ftction. 


a.  Necatian  of  d«te>i 

fi  231.  a«n«r*ll7. 

'ion    of    m 
1. 

o,  Domestla  relaUiiBi. 

S  146.  DlTorce. 

Condonation  of  matrimonial  offenae. 
0:07  J. 

a.  l[Uo«U«Beoiii. 

a   449.  Oenerallj. 

Failure  of  petition  of  ri^ht  to  allege 
facts  showing  claim  in  suit  to  Be 
within  scope  of  liability  assumed  by 
■  Kovernment.    6 1886. 

III.    PLBAS     AND    ANSIVBRS. 

a.  In  K«nentL 
S  457.  Qemerallr. 


g  459.  Ino«Mslat«nt    defeBaei. 


g  469.  Hod«  of  ralalae  objeetloma  — 
In  relation  to  portlea. 

That   plaintiff   is    an   alien   enemy,   see 
ante,  S  457. 


b.  What  ntaj  or  n 
g  4T1J.  OeneraUr- 


g  485.  nieKallt)'   «f   oontraett    pnbllc 

Necessity  of  pleading  illegality  of  con- 
trn'-t  as  1>eing  in  restraint  of  trade. 
7:680. 


g  510.  Statute  of  Franda. 

Right  of  defendant  in  action  for  conver* 
sion  to  impeach  contract  under 
which  defendant  claims  title  as  be- 
ing void  under  Statute  of  Frauds, 
without  pleading  such  invalidity. 
2:721. 

Necessity  of  pleading  Statute  of  Frauds 
as  defense  where  plaintiff  sues  for 
work  and  materials  rather  than  on 
guaranty  of  payment.    5:89. 

VII.  DBMi'itnEn. 

0.  Wb«n  Ilea;  what  demnrrabla. 

H  586.  Fallvre  to  necatlTs  obJ«etian> 


PLEA  IK  ABATEHEMT. 

See  Plsading,  3  471. 


PLEA  IK  BAB. 

alien  enemy  as. 


AcqulHition  by  prrarrlptlon  of  right  (o 
TvnoTt  to  private  property  for  pnr- 
posra  of  pteanure.     4:889. 


I.  Katnre  and  vaUdlty,  g  1. 
It.  Rlcbta^  dntica    and    Uabtlltle*    •£ 
partlea    and    tblrd    peraona,    g  g 
12,  21. 

Effect  of  discharge  in  bankruptcy  upon 
pledge  of  property  thereafter  to  be 
acquired,  see  Bankruptcv,  5  119. 

I.   NATURE    AXD    VALIDITY. 

g   1.  Oenerall7* 

Contmrtuat  obligation  to  tranaffr  cer- 
tain propertfi  tty  iray  of  nertiritfi  an 
.   rrentire    of    Irimt     therein.      a:84 
(caae  p.  fi7) , 
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II.  R10HT8,  DUTIES  AND  LIABILI- 
TIES OP  PARTIBS  AMD  THIBD 
PBHBONS. 

*.  In   (aneraL 

8   IS.  Generallr, 

Provision  in  pledge  of  shares  in  corpora- 
tion, as  imposing  invalid  clog  upon 
equity  of  redemption.     6:368. 

Sufficiency  of  intereat  of  pledgee  who  has 
rehypothecated  corporate  shares  and 
who,  on  pledgeor's  default,  has  in- 
serted own  name  as  transferee,  to 
maintain  action  against  pledgeor  for 
causing  delay  in  registration. 
150. 


POSSEBBIOIT. 

Adverse  possesaion,  see  Adverse  Posses- 
sion. 

Possession  of  promisBory  note  as  evi- 
dence of  authority  to  deliver  it,  see 
.  Evidence,  g  1512. 


POSTAI.  OABD. 


PNEUMONIA. 


Creating  of,  by  dam  of  running  stream, 
see  WATERa,  II.  k. 


POOB  AND  POOR  LAWa. 

S   12.  Injury  to  Immate  of  poor  house. 

lAabaUy  of  piibUr  or  nfflrvrit  hni-fnf/ 
fharge  of  puMIr  chaHtahle  imtUlM- 
Uon,  for  neffUgence  toward  in. 
mates.     e:SSS. 

Liability  of  guardians  of  the  poor  for 
neKligence  in  discharge  of  ministe- 
rial duty,    6:536. 

Liability  for  neglifrence  in  setting  pau- 
per at  work.    6:536. 

Common  employment  as  defense  to  ac- 
tion by  pauper  set  at  work  under 
statutory  authority,  for  injuries  suf- 
fered in  such  employment  by  negli- 
gence of  officer  of  poor  guardians. 
6:536. 


Use  of,  for  communication  of  defama- 
tory statement,  as  destroying  privi- 
lege, see  Libel  and  Slander,  g  80. 


POSTHITMOirs  OHIUl. 

As   dependent   in    sense   of    Workmen's 
Compensation  Act,  see  Workmen's 

COMrSNSAXION,  §  84. 


POSTNUFTIAX,  SETTLEMENT. 


P08TOITI0F  BOX. 

As  place  used  for  gaming,  see  GAhino, 


Liability  of  landlord  fumianno  pmn- 
(hch  irith  poicer  for  injury  result- 
ing therefrom.     0:091. 

Agreement  of  lessor  to  supply  power  to 
operate  machinery  on  premises  as  a 
sale  rather  than  a  letting  of  the 
power.    6:954. 


POWEBS  OF  ATTOBNET. 

See  Prikcipal  and  Agent,  S  11. 


D  type  Indleatei  points  with  annotation. 
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POVPEKS  OF  SALE. 


erty,  see  Chattel  Mortgage, 
Mortgage,  §  19. 

Right  to  exercise  power  of  sale  in  mort- 
gage during  pendency  of  foreclo- 
sure, or  of  action  for  debt  secured, 
see  MmTOAOE,  §  87. 

Unexercised,  as  defense  to  fiction  for 
conversion,  see  Trover  and  Conver- 
sion, S  45. 


PRACTICE  AND  PROCEDURE. 

See  also  Action  or  Suit;  Appeal  and 

Error;     Election     of    Remq>ie8; 

Judgment;      Parties;      Pleading; 

Kepresentative    Actions;    Trial; 

Writ  and  Process. 
Matters  relating  to  probate  of  wills,  see 

Wills. 


PREFERENCES. 


PREGNANCT. 


Vending  machine  vith  premium  feature 
as  violating  ganting  law,  see  Gau- 
INO,  3  11. 

For  insurance  generally,  see  Insurance, 
XVI. 


PRESORIPTIOIT, 


Adverse  possession,  see  Adverse  Posses- 


presuhptions. 

In  general,  see  Evidence,  III. 


See  Words  and 


PRICES. 


False  statement  as  to  why  price  was  low, 
as  ground  for  .rescinding  sale,  see 
Sale,  g  164. 

Condition  imposed  by  manufacturer  as 
to  retail  price  as  binding  retailer 
purchasing  from  middleman,  see 
Contracts,  §  G. 

Regulation  of  prices  of  food,  see  FoOD, 
§  2. 

Right  of  manufacturer  to  enforce  price 
maintenance  agreement  between 
middleman  and  retailer,  see  Par- 
ties, 9  10. 


PRIMOIPAI.  AND  AGENT. 

I.  Tk*  r«l&tia«i 

V  CraatloB  aad  exlateBoe,  i  X. 
o.  RcTOOKtioB;    tarmlnatloB,    8g 
8,  11. 
H.  AgBBt's  anthoTlty;  riglits  and  11k- 
bllittfls   of   prlselpal: 
a.  la  KeoenO.  gg  19.  28,  36,  3T. 
e.  Ageat's   fraad   or   ^^obk.    B8 

61,  63,  64,  66.  69.  71,  74. 
d.  RatLSnaUon.  SS   T7.  80.  84. 
lU.  Right*,  datlai,  and  llsbilltioa  of 

a.  Aa    to    principal,    §fl    88-90, 

102. 

b.  Ab  to  third  penoai,  gS  103], 

111. 

Brokers,  see  BROKERS. 

Delegability  to  agent  of  right  of  stock- 
bolder  in  corporation,  or  partner  in 
Arm,  to  inspect  books,  see  Corpora- 
tions, g  245;  Partnership,  %  65. 

Knowledge  of  agent  as  imputable  to 
principle,  see  Notice,  39  20,  21. 
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I.    THE    HBl-ATION. 

b.  Creation  and  esUtenoe. 

g   2.  Oenerallj, 

Giving  of  note  for  insurance  premium  &( 
a  transaction  with  the  agent  person- 
ally, see  Insurance,  ^  434. 

e.  ReTocatlong  texTiiliiatlail. 


§  8.  Geu«raIIr. 

Effect  of  tmr  upon  rontroets  of  agencn 
nnd  -poirera  of  attorney  on  liehalf 
of  an  alien  enemy.  S:729  (tiage  p. 
0SI}. 

Effect  of  war  between  countries  of  re- 
spective parties  upon  sales-agency 
contract.     7:600. 

g    II.  Of  power  of  attarnay  to  ooBTey 


Effect  of  tvnr  vpon  conlracta  of  agency 
and  poirera  of  attorney  «*i  behalf 
of  iiM  alien  enemy.    8:'729  (case  p. 

est). 


fl   19.  Oenarallj. 

Sufficienc]'  of  evidence  to  establish 
agent's  authority,  see  Evidence,  ^ 
1512. 

Validity  of  contract  on  one's  own  account 
and  as  agent  for  another.  8:221 
(opinion  of  Viscount  Haldane). 

g  28.  Dntr  to  aaoertaln  agont'i  an- 
thorlty  —  clrcnmataMeel  reqnlring 
Inquiry    or   ooUBtltnttng   notice   of 

'  limitation. 

Existence  of  blanlt  in  promissory  note  as 
putting  taker  upon  inquiry  as  to 
scope  of  agent's  authority  to  fill  up. 

5:651. 

g  36.  Aa  to  commerolal  paper. 

Possession  of  promissory  note  aa  evi- 
dence of  authority  to  deliver  it,  see 
Evidence,  S  1512. 

Estoppel  of  principal  where  agent  fills 
up  blanks  in  promissory  note  en- 
trusted to  him  for  an  amount  in  ex- 
cess of  that  authorized,  see  EstoP' 
PEL,  S  114. 


Act  of  agent  in  filling  out  check  aiened 
ill  blank,  as  binding  principal.  9; 
720  (opinion  of  Lord  Finlay). 

Liability  of  one  signing  blank  forms  of 
notes  which,  he  entrusts  to  agent 
who,  without  authority  to  issue 
them,  fills  up  blanks  and  negotiates 
them.    5:682. 

g  37.  Aa  to  borrowinc  money. 

Ratification  of  unauthorized  loan,  see 
post,  9  84. 

Liability  of  principal  for  money  bor- 
rowed by  agent  without  authority. 
2:735. 

O.  Agent's  frand  or  vronf. 

1.  In   generaL 

g  ei.  Generally. 

Applicability  of  law  as  to  extent  of 
agent's  authority,  t«  exonerate  one 
of  two  participants  in  unlawful  un- 
dertaking.   9:679  (opinion  of  Duke, 

g  63.  Tartlon*  acta  within  ■oope  of 
employment  Kenerally. 

Liability  of  corporation  or  partnership 
for  tort  committed  by  agent  with  the 
object  of  procuring  business,  see 
Corporations,  S  104;  PARTifEFtsiiip, 
5  47. 

Act  of  agent  in  filling  out  check  signed 
in  blank,  as  binding  principal.  9: 
720  (opinion  of  Lord  Finlay), 

g   64.  Cilmlaal  or  penal  aet>. 

Liability  for  tortious  or  criminal  act  of 
agent  within  scope  of  authority  but 
contrary  to  instructions,     5:82. 

Liability  of  principal  for  subornation  of 
perjury  by  agent  employed  to  collect 
evidence.    4:972. 

g  66.  Hlirepreaentationt  frand.    . 

Liability  of  insurer  for  agent's  represen- 
tations, see  Insurance,  g  479. 

lAaMUty  of  principal  for  fravd  perfe- 
tratett  by  agent  acting  telthin  ap- 
parent acope  of  hln  authority,  but 
for  hln  oiim  benefit.  0:529  foa«e 
p.  40S). 

Liability  of  principal  for  fraud  of  agent 
witjiin    general   scope   of   authority 

but  contrary  to  instructions.    6:82. 


Italle  type  Indloates  polnta  with  annotation. 
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g  69.  Mlaoellaneona  torts. 

Liability  of  employer  for  false  state- 
ments and  threats  made  by  detec- 
tive.    9r579. 


Ll/iltililu  of  prliifliml  on  contract  tiego* 
I  till  I'd  bn  atient  hiivlna  apparent 
authority,  an  nffefled  by  fad  that 
aarnt  acted  for  hia  own  intercut, 
S:40e   (caw  p.  4S0) . 


As  between  drblnr  and  creditor,  upon 
ifhoiti  docH  lonH  fait  trhere  agent 
authorised  to  receive  mone^  only, 
rnA'CH  rheek  and  tnfiiapproprlatelt 
proceeds.     10:609   (caee  p.  BSO) . 

d.  RatileatioD. 

8  77.  Who  maj  rftUfr- 

E/ffct  of  attempted  ratiflcatton  to  con- 
fer rtfiht  or  Impoite  tlabllity  vpon 
(Jiie  Hilt  iMMlemplaled  bu  agent  aa 
hi'i  princtpid.  2:200  (cane  p. 
25*) . 

e  80.  WIi>t  may  be  ratlAed  —  llmlta- 
tlon   to   acta  la  axnmad  oapMaltr 

3fai;  a  contract  made  xeithmU  authority 
by  one  tipiuirently  acting  on  own 
behalf,  but  tcith  an  undlactoitcd  in- 
ttntion  to  act  for  another,  be  rati- 
fiid  by  atifh  nther.  1 :397  (caae  p. 
aiil)  . 


Validity  of  implied  agreement  by  agent 
not  to  disclose  confidential  communi- 
cation by  principal  showing; .  princi- 
pal to  have  committed  actionable 
wrong.     9:868. 

Liability  of  accountant  negligently  leav- 
ing letter  of  instructions  from  em- 
ployer containing'  libelbus  state- 
ments where  it  was  found  and  read, 
for  damages  recovered  against  prin- 
cipal in  action  for  libel.    9;3G8. 

8  8S.  Of  lobaKoat. 

Liability  of  snbagent  to  account  to  prin- 
cipal for  secret  commission.    3:262. 

§  00.  Fld«oi«i7  Mtpaolty;  oomfltet  of 
intoreat  generally. 

Agreement  with  other  party  for  secret 
commission  as  creating  trust  for 
principal's  benefit.    3:252. 

8   102.  OoupoBSation. 

Breach  by  auctioneer  of  duty  to  account 
correctly  for  out  of  pocltet  expenses 
as  affecting  right  to  commission. 
&:193. 

Right  of  traveling  salesman  to  commia- 
aions  on  trade  in  his  territory  after 
termination  of  his  employment,  7: 
621. 


b.  Aa   to   tbtrd   peraaiu. 


H   1031.  Ge»«raUr. 

Judgment  against  agent  as  bar  to  action 

against  principal,  see  Elbction  of 

Remedies,  ^  46. 

g   111.  XiabiUty  for  fraud. 

Damages  recoverable  against  agent  of 
vendor  of  land  for  false  representa- 
tion entitling  purchaser  to  rescind, 
see  Damages,  §  201. 


Ratification    of    iininilhorls: 
agmit.     by     relenllon 
2:74.t    (eattc  p.   735). 


a.  As  t*  primripal. 

8  8S.  OeBMrally- 

Aicent'a  duty  to  guard  against  diseloaure 

of   instmctions    containing   libelous 

statements.    9:368. 


PRnVOIPAI.  AND  STIRETT. 

I.  Snretyahlp;  llaUlUy  of  anrAtyi 

a.  In  general,  8   11. 

b.  Releaae  or  dlaebavge,  gg  13,  14, 


Relation  of,  aa  between  mortgagor  and 
purchaser  of  the  mortga^d  proper- 
ty, see  Mortgages,  §  44. 
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ported,  see  Carriers,  1 


S   11.  Uabllity  of  Boretr  to  prlaolpaL 


h,  It«U«»e  or  iimtihmTga. 
%   13.  Of    BiiretT    fox    rent    of    loaacd 


Termination  of  liability  of  surety  on 
lease  by  dissolution  of  leasee  corpo- 
ration.   3:617. 

8   14.  Bj  death. 

Effect  of  death  to  diacharge  guarantor, 
see  Guaranty,  %  34. 


8   IS,  By    ezteBilon   of    tlMe    of    p>7- 

Extension  of  time  to  purchaaer  of  mort- 
gaged property^  assuming  mortgage 
as  releasing  original  mortgagor,  see 
HOSTGAGES,  S  44. 


FBIORITT. 


Of  debts  incurred  by  executors  in  carry- 
ing on  testator's  business,  see  Exec- 
utors AND  Administrators,  §  93. 

As  between  assignment  of  surplus  of 
garnished  fund  and  subaequent  gar- 
nlshment,  see  Garnishment,  S  17. 

As  between  mortgagees,  see  Hobtgaobs, 


PRISONER  OF  WAR. 


PRIVATE  CARRIERS. 


Italle  type  IndlcatM  polata  vritk  amaotetloM, 


PRIVATE  INTERMATIONAI.  JAVT. 

See  Conflict  of  Laws. 


PRIVATE  PERSON. 


PRIVATE  RIGBT. 


;ht   of   access    to   premises    abutting 
highway  as,  see  Highways,  |  84. 


PRIVUJBOE. 


PRIZE  AND  CAPTDRE. 

Validity  of  insurance  of  enemy  prop* 
erty  against  seizure,  see  Insurance, 
S  812i.  ^ 

Liability  of  insurer  for  loss  by  capture, 
see  Insurance,  gS  818,  821. 

8    1.  Property  mbjoot. 

When  prapertif  on  laud  may  be  subject 
of  martUme  pHxe.  S:0B7  (cti»e  «. 
937)  . 

Discharge  of  cargo  as  affecting  liabilit? 

to  seizure  as  prize.    5:937. 
Cargo  shipped  before  outbreak  of  hostili- 
ties   in    vessel    of    country    making 

seizure.    5:937;  5:979. 
Liability    to    capture    of    property    of 

enemy    subject   resident   in   neutral 

country.    7:828. 
Legal  ownership  as  criterion  of  nattonal 

character  of  property.     5:979. 
Nationality  of  shareholders  in  captured 

vessel  as  affecting  their  rights.     6: 


PRIZE  AND  CAPTURE— PROMOTERS. 


fi  S.  Snnoleaor  of  ■alnur •■ 

Seizure  of  cargo  by  delEvering;  to  master 
of  ship  letter  stating  that  cargo  is 
placed  under  detention.    5:937. 

I  a.  Slshta  of  ll«nora. 

Rights  of  lien  holders  aa  to  captured 
property.  SHOOS  (easet  op.  Oss. 
079) . 

Rights   of  persona   who  have  advanced 

money    for    necessaries    to    vessel 

seized  as  prize.    6:958. 
Rights  of  ple^^  of  cargo  holding  bills 

of  lading  in  which  he  is  named  as 

consignee..    6:979. 

9  4.  Jnrladlotion  of  prlae  ooait. 

Over  portion  of  cargo  discharged  on 
shore  at  time  of  seizure.    5:987. 

fl  S.  HearlBB  aad  detBrmlaatloa. 

Right  of  alien  enemy  to  appear  and  N 

heard.    6:968.  , 

Necessity  of  proof  by  claimant  of  non^ 

hostile  character  at  time  of  claim 

and  adjudication.    7:828. 
Power  to  redress  hardships  to  subjects 

or  neutrals  from   decrees  of  prize 

court     6:979. 


PROCEDUKE. 

See  Practice  and  Procedure. 


PROCEEDINGS  IK  REM. 

S   !■  OeBerallr. 

Proceedings  on  writ  of  sequestration.    9: 
1021   (opinion  of  Swinfen  Eady,  L. 


PRIZE  OONTEST. 

As  a  lottery,  see  Lottert,  f  2. 


PROBABIUTT. 


As  varying  between  certainty  and  mere 
conjecture.  9:478  (opinion  of  Ixird 
Atkinson). 


PROBABLE  CAUSE. 

Absence  of,  as  affordinff  basis  for  infer- 
ence of  malici  in  action  for  mali- 
cious prosecution,  see  EvtDiNcz,  S 
1446. 


PROBATH. 

Of  wills,  see  Wma,  XIL 


PRODnCTIOH  OF  DOCITMEITTS. 

See  Discovery  and  Inspection,  I. 


PROFIT  AMD  I.088  ACCOUHT. 

Amount  realized  fT^m  debt  forming  part 
of  capital  of  corporation  but  charged 
off  to  profit  and  loss,  as  basis  for 
dividend.     1:959. 


roiNT  Adventures,  etc.,  S  2. 

Right  of  corporation  to  ^ay  dividends 
out  of,  without  making  good  pre- 
vious loBsea,  see  Corporations,  fi 
247. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages, III.  t 

Bequest  of  profits  of  business  as  a  gift 
of  capital  invested,  see  Wills,  §  236. 


See  Contracts,  I.  e,  2. 


Of  corporation  or  syndleate,  duty  to  ac- 
count for  profit,  see  Gorporattons, 
I  178;  JonfT  Adtknturbs,  etc,  I  2. 
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PROPENSITT. 


See  Words  and  Phrases,  53. 


PBOPOSAI- 

For  insurance,  see  Insurance,  XIV. 


FBOVOOATION. 


PROXIMATE  CAUSE. 

I.  In  Keneral.  gg  1,  4,  7,9.  13,  25. 
m.  Of  Itksi  or  IvJbit  br  oarrlkr,  rail- 
road ««iDpaitj,>or  atreet  rail- 
way company,  gg  45,  48. 
tV,  Of  injury  on  defective  blgbway, 
g  69. 
V.  0£  injury  to  larrant,  g  86. 
VII.  Of   injury   inflicted   by   animal, 
g  90. 
VIIE.  Of  damaee  by  erlme,  g  92. 

X.  Of   damaea   by   friKbt    or   run- 
away,  g  95. 

See  also  Words  and  Phrases,  54. 

I.    IX  GENERAL. 

g   1.  Generally. 

Generally,  a  a  to  clrcum  stances  under 
which  reliition  of  cause  and  effect 
may  be  found  to  exist.  4:293  Copin.- 
ion  of  FitzGibbon,  L.  J.)- 

g  4.  Neceiaity  tbat  tbe  ae^Ii^enee  be 
tbe  proximate  canae  of  ttae  Injury, 

Necessity  of  showing  deviation  to  be 
proximate  cauu  sf  loss  in  order  to 
hold  carrier  responsible.     2:666. 


g  7.  Effect  of  «DnoW>lnr<causea  gen- 
Test   of   liabiUty  where    injury   resuILt, 
from  independent  acts  of  more  than 
one  person.    2:130  (opinion  of  Fitz- 
Gibbon, L.  J.>. 


g  9.  —nesligeuce  of  tbird  person. 

Act  of  servant  in  charge  of  vehicle  in 
permitting  another  to  run  it  as  ef- 
fective cause  of  injury  thereby  oc- 
casioned.   6:683;  6:691. 

r  deatb  k'b- 


Act  of  person  leaving  gun  where  it  is 
found  and  accidentally  discharged 
by  another  aa  effective  cause  of  in- 
jury.   2:139. 


HoatiUtlee  a»  proximate  rnuna  Of  lona 
under  poltey  of  marine  fnsiirance. 

Blockade  as  proximate  cause  of  breaking 
up  of  voyage.  S:l. 

Signing  instrument  without  reading  it 
as  proximate  cause  of  loss  to  one 
'  who  advances  money  in  reliance 
thereon.     4:653. 

[Negligent  collision  with  tow  aa  proxi- 
mate cause  of  loss  of  towage  remun- 
eration.    S:13»:  ■ 

III.  OB-   i.oia   ov  iNJimT   by   car- 
street  RAH.IVAV  COMPANY. 

S  45.  Generally. 

Of  injury  to  one  whose  contributory  neg- 
ligence hag  brought  him  on  or  near  - 
tracks,  see  Railroads,  %  173;  Strect 
Railways,  ^  86. 

r  Injury  to,  pai- 


yegllgenee  of  carrier  rt«  pmrlmiite 
rauee  of  tn}«ri/  to  pasnenyfr  from 
art  Iff  iJruitVm  frtTrwc-pon-cnf/cr. 
4:3,10    (rane  p.   SP3>. 

iV.    eP       IWJIJRV       ftS        DEFECTIVE 


g   69.  In  itreet  or  higbway. 

Falliirf  of  roaa  anthnrttjt  to  ninJiV  re- 
piiirH  an  inierveaiiig  caiine  rclicr- 
ino  from  Uahil\tu  for  negligence 
oiif  rcKjimWiIife  ftif  Ihp  condltioH 
nf  llie  hioli^ag.  3:1000  (cane  p. 
003). 


Italic  type  Indlcatea  poluta  with  annotation. 


PROXIMATE  CAUSE— PUBLIC  IMPBOVEMEKTS. 


T.   OP  INJURY  TO  flBRVANT. 

8  86.  In  mlae. 

Breaking  down  of  pump  as  proximate 
cause  of  injury  to  workman  in  bail- 
ing out  mine  pit.    10:308. 

VII.    OP  IXJVRY  INFLICTED  BY  ANI- 


I  00.  GenerollT. 

Keeping  of  animal  knovm  to  be  dan- 
geroua,  as  proximale  cause  of  in- 
fury.     2:29   (cane  p.   1). 

Act  of  owner  in  permittintc  fowl  to  stray 
upon  highway  as  proximate  cause  ca 
injury  to  bicyclist  upset  by  fowl, 
frightened  by  dog,  flying  into  spokes 
of  Bicycle.    6:115. 

Act  of  owner  of  horse  in  putting  it  into 
field  defecti««ly  inclosed,  from 
which  it  escapes  onto  the  highway, 
as  proxitnate  chum  tA  injury  to 
traveler.    6:127. 

VIII.    OF   DAMAQB  BY    ORIBIB. 

g  92.  OeBeT&llT.    .     . 

Recommendation  of  stockbroker  as  prox- 
imate cause  ef  lots  br  qii^appropri- 
ation  of  funds  amounting  to  crim- 
inal offense.     1:21. 

Interruption  of  relation  of  cause  and 
effect  by  criminal  act  of  third  party- 
9:720    (opinion  of  Lord  Finlay). 


8  96.  Generallj. 

Illness  resulting  from  nervous  shock  as 
proximate  conseqvence  of  wrongful 


For  voting  stock,  8e«  C(»iforations,  S 


Acquisition,  by  user,  of  right  to  visit 
object  of  public  interast  on  private 
property,  see  EASEMEt^TS,  5  12. 

Right  of,  to  attend  meetings  of  munici- 
pal council,  see  Municipal  Corpora- 
tions, 8  59. 


PUBLIC  ADDRESS. 

ht  in  report  of,  see  Copyright, 


FUBUOATIOM. 

Of  defamatory  statement,  see  LiBEL  AND 

Slander,  II.  f. 
As     destroying     author's     common-Uw 

property,  see  Literary  and  Abtis- 

lie  Pbopebtv,  i  1. 


PUBLIC  COKPOKATIOITS. 

8  a.  LlablUtT  ot. 

Of  municipality,  see  Municipai.  Corpo- 
rations, II.  g. 
For  negligence  of  servani.    9:1. 


FTTBLIO  DOC1THENTS. 

As  evidence,  see  Evidence,  V. 


PUBLIC  IHPBOTEMENTS. 

Liability  for  expense  of  relaying  gas 
mains,  occasioned  by  construction  of 
sewer  or  relocation  of  highway,  see 
Gas,  9  1. 

ir.    AS9BS9MBNT9. 

«.  Property  lubject  to;  exemptions. 

g  50.  Ez«>BpU*B*  In  gomaral. 

Bxem-pUon  from  taxation  a»  ineUtdtttg 
exetnpUon  from  aaaeitament  for  lo- 
cal 1mprmjem*ttt».  8:179  {caw  p. 
171). 

8  SI.  Pvbllo  property. 


oogle 


INDEX  TO  NOTES  AND  CASES.     VOLS.  1-10  B.  R.  C. 


PUBLIC  IKSTITUTIONS. 


PUBUC  INTEREST. 


PUBLIO  HORALB. 


FUBUO  ornoERS. 


See  Officers. 


FUBLIO  POUOT. 


Effect  of,  on  enforcement  of  foreign  IftW, 
see  Conflict  of  Laws,  %  B. 

As  precluding  enforcement  of  foreig^n 
contract  valid  where  made,  see  Con- 
flict OF  Laws,  §  18. 


Aa  affecting  validity  of  pestraints  or 
marriage,  nee  Contracts,  9  331; 
Covenants  and  Conditions,  9  18; 
Wills,  9  272. 

Ab    ground    for    judicial    decision,    see 


CouK- 


§  346. 


Violation  of,  by  rnlea  of  medical  asBOcia- 
tion,  see  Medical  Associations. 

Necessity  of  pleading,  see  Pleading,  S 
486. 

Contracts  or  combinations  in  restraint  of 
trade  as  offensive  to,  see  Restraints 
OF  Trade  and  Honopolies. 

I  1.  OABerally. 

AdtniMtbaity  of  declaratlnna  of  par- 
ents or  paramour  tending  to  haa- 
tardixm  tsaue,  aa  affected  by  publle 

poUen.    e-.aen. 


PUBUC  PRODUCTION. 


PUBLIC  PROPERTY. 


Breaking  down  of,  as  proximate  cauae  of 
injury  to  workman  in  bailins  out 
mine  pit,  see  Proximate  Gaos^  § 


PUHCTUATIOR. 


POWITIVE  DAMAGES. 

See  Damages,  II. 


Quarrel  making  further  Joint  residence 
distasteful  as  breach  of  'duty  on  part 
of  cotenant,  see  Cotenancy,  9  11. 


QUESTIONS. 


Contravention  of,  by  requirement  that    Admissibility  of  statement  obtained  by, 
member    of    Parliament    vote    with  as  dying  declaration,  see  Evidence, 

certain  party.    1:66.  8  1124. 


Italle  tvpe  ladleatM  volnta  witb  t 


^.wO«^lc 


QUBSnONS  FOR  COURT  OR  JURY— RAILROADS. 
QmUTIOMS  FOR  COURT  OR  JURY.   ] 
See  Tkial,  III. 


QUESTIONS  OF  ULW  OR  FACT. 

See  Triai^  UI. 


QUESTIONS       OF       lAVT       WHICH 
SHAIX    HAVE    ARISEN    ON    ^lE 

TRIAL. 

See  Words  and  Fbrases,  66. 


QUIET  ENJOTKEMT. 


QUOTATION. 


RAIUtOADS. 

I.  Ib  (■««¥*![  tramohlieai  rallr<i«d  aldi 

8  3. 
V.  Oamatr«otlaa  and  overfttioai 

o.  Femoea,  Sg  71,  IS. 

d.  Opgratioa,  §  123. 

«,  OoatrilkntoVT  BBSHcaaoa,  S  ITS. 

Adverse  possession  as  against  railway 
company,  see  Advbbse  PossEsaiON, 
SS  17,  51. 

As  carries,  see  CAuiiERa. 

Duty  of  railroad  company  towards  per- 
sons resortinK  to  its  stations  and 
yards  on  business,  see  Cakhiers,  § 
831. 

Indictment  of  railway  company  for  al- 
lowing bridse  to  become  nnsafe,  see 
Corporations,  S  111. 

See  also  Elcctkic  Railwats. 


§  3.  Implied  MMi  Ineidental  powers. 

Implied  power  of  railroad  company  to 
engage  In  tran^partaUon  of  gooda 
or  poiteencrera  fry  meana  other  than 
Us  raittrag.     8:788. 

Scope  of  express  grant  of  power  to  en- 
gage In  collateral  tranaportaHon  en- 
terpriaea.    6:791. 


V.  .CONSTRUCTION    AND   OPBRATION. 

f  71.  At  wkat  pUflM  reqNlred. 

DMty  af  raOroad  to  fence  aa  requMnn 
barWer  ocroiw  cut  vert  or  ^tnder 
briOge.     S:18S   (case  p.  108}. 

§  TS.  —  depot  srffuds. 

Failure  of  railway  company  to  fenc« 
station  yard  at  point  where  bounded 
by  sloping  bank  ending  in  open  cul- 
vert as  evidence  of  negligODcs.  8: 
972. 

4.  OperatloB. 

S.  AeoldoBta  at  eroasimct 


g   183.  Oemarallj. 

LlablUtv  of  railroad  for  infurv  to  ona 
in  Jumping  or  falling  from  car  or' 
I'ehiele  to  avoid  threatened  eoUi- 
ston  at  croaiting.     10:476   (eoM  p. 


e.  Contributory  BogllceaBe. 

1.  Aa  a  deCeaae. 

B  173.  E>eot  of  eoatl»»l«t  or  anbao- 
«ueat  aoKllceaoe  of  eompaay  —  aa 
to  perssBs  oa  or  noar  traek 

Defective  appUanoe  om  train  or  ear  aa 

proxtmate  cauae  of  accident  to  one 
whose  negligence  brought  him  on 
tra<^.     10:802   (oaee  p.  882). 
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aAISED  CHECK. 

See  Banks,  VI.  b,  2. 


RATIFICATION. 

Of  bond  -by  infant  after  attaining  major- 
ity, see  Infants,  ^  63. 

Ab  rendering-  parent  liable  for  tort  of 
infant  child,  see  Parent  and  Child, 
S  11. 

Of  acts  of  agent,,  see  Principal  and 
Agent,  II.  d. 

Of  unauthorized  destruction  of  will  as 
revocation^  see  Wills,  D  99. 


Liability  of  one  Bttracting  rats  to  preni- 
ises  for  damages  done  to  neii^bor'a 
crops,  see  Nuisances,  S  14. 


READY  HOKET. 

Se«  Words  and  PHiuaBS,  67, 


reai,  estate  agents. 

Sm  Brokers,  III. 


REAX  FROPERTT. 


Bight  of  action  for  etatementa  effect- 
ing valve  of  real  property,  othei 
than  those  relating  to  title.  O-.SOO 
(cane  p.   4911). 

May  one   be  a   "purphater"  for  a  vol. 
uoble  contideration  xrteere  nothing 
capable   of  money  measurement 
given.     *;78S. 


REASOITABLE  AHOIIirr  OF  WORK'. 

See  Words  and  Phrases,  58. 


Question  of,  in  action  for  malieloaB  pros- 
ecution, as  one  for  court,  ee«  TbiaI« 
S  143. 


REASONABLEIT^B. 

Of  custom,  see  Custom,  %  5. 
Of  contract  in  restraint  of  trade  aa  q 
tion  of  la^,  see  Tkiai,  S  861. 


Effect  of  giving  receipt  for  insurance 
premium  for  which  note  was  given, 
see  iNSiiKANCE,  %  499. 


RECEIVERS. 


T.  PowMS,   atatu   aad   datifM   of   i 

aelT*r,  g'  381. 
X.  Expanioa  of  r*oelver«]itp ;  «aai^ 

•ation,  B  66> 


)  Dl'TIBS  OF 


8  361     CHe^ 
Right  of  rer 


'].  DeallMs  with  aftat*. 

■ii'er  to  Ueol  n-ilh  recetver- 
peily  for  hia  individual 
l:4tU    ((■««<■  p.   405). 


Right  of  receiver  to  purchase,  without 
leave  of  court,  receivership  property 
on  mortgagee's  sale  unconnected 
W'th    receivership   proceedings.      1 : 


g  66.  Caaipenaatloni    retubnriemeBt. 

Right  of  Tifrlter  In  be  inaeuinifled  for 
coHlK  of  defending  an  action  charg- 
ing him  trith  /cowd  or  ntf«randu«(. 
2:433  (caae  p.  413). 


recohmendatiok. 


Implied  contract  to  use  reasiHutb1«  care 
in  making,  see  Contracts,  9  6. 


Italic  type  iadloatea  polata  wltk  aaaotattoa. 


RECOMMENDATIOX— RENT. 


Liability  of  one  giving  false 

dation     of     proposed     tenant. 
Fraud  and  Deceit,  S  48. 


RECORDS  AND  RECORDING  LA\PS. 

I.  Pnbllo  records,  g   1. 

V.  Record*  affectlue  title  to  property: 

c  HocFBalty  of  recording;  effect  of 
tatlnre.   fl   22. 

d.  Effect  of  recordlnK.   IS   33,  36 

I.   PVBI,IC    BBCORDS. 

e   1.  Generally, 

Record  of  coroner's  inqniaition  as  evi- 
dence, see  EviDEKCE,  §  638. 


rtirement  ia 


d.  Effect  of 


Becordation  of  lien  on  fixtures  oh  per- 
son alti/  as  notice  to  purcliaser  or 
mortgagee  of  realty.     1:091  ;7  !233. 


REDEHPTIOIT. 

Prom  mortga^,  see  Mortgage,  VII. 


BEFRESHHENT. 


Accident  to  employee  while  procuring,  as 
one  arising  out  of  and  in  the  course 
of  his  employment,  see  Workmen's 

COUPENSATION,   g    46^. 


REIMSITRANOE. 

S««  IN8UIUNCB,  XXVIII. 


Of  guarantor,  see  Guaranty,  III. 

Of  surety,  see  Principal  and  Surety,  I, 


REI.EVAMOT. 


Of    evidence    generally,    see    Evidence, 

XII. 
Of  questions  asked  on  cross-examination, 

see  Witnesses,  III.  b. 


BEUGIOnS  FBEEDOH. 


BEBCAIITDEBMAN. 


Liability  of  testamentary  trustee  to  re- 
mainderman for  waste  by  life  ten- 
ant, see  Trusts,  8  72, 

Time  for  ascertainment  of,  see  Wills, 
g  219. 


BEHOTENES8. 


REMOTAI^ 


Of  goods  to  place  where  they  are  covered 
by  other  insurance  as  additional  in- 
surance, see  Insurance,  S  347. 


Of  insurance  policies,  see  Insdrancb,  § 

132. 
Of  leases,  see  Landlord  and  Tenant,  n. 


See  Landlord  and  Tenant,  III.  d. 
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KEPAIBS. 

GoT«nanta  in  lease  to  make,  see  Land- 
lord AND  Tenant,  gg  135,  J36. 

Duty  of  workmen  engaged  in  making,  to 
warn  persons  coming  upon  premises 
of  concealed  danger,  see  Negli- 
gence, S  63. 

Specific  performance  of  contract  for,  see 
Specific  Performance,  S  48i. 


REPORTER. 


Of  speech,  as  author  to  report  within 
copyright  act,  see  CopyiiiOHT,  S  3i. 

Employed  by  newspaper,  see  Newspaper 
Reporters. 


Presentation  of  bill  of  exchange  as  rep- 
resentation of  genuineness  of  bill  of 
lading  attached,  see  Bills  of  Lad- 
ing, g  12. 

Estoppel  by,  see  Estoppel,  III.  g. 

By  insurer's  agent  as  basis  for  action 
for  deceit,  see  Insurance,  §  428. 


REPRESENTATIVE  DEFENDAHTS. 

See  Parties,  g  99.' 


REQDISITIOH. 


Effect  of  requUitlon  of  aubjeet-tnatter 
of  cotitract  upon  rightu  of  partlea 
IheretO.      S:S07. 


As  (■'•■•"♦in''  measure  of  damans  recov- 
erable for  nondelivery  or  delay  in 
<.  .y  of  goods  purchased,  see 
Damages,  g  129. 


SESCISBIOir. 

Of  contracts  generally,  see  Contracts. 


Of  assignment  of  surrender  of  life  in- 
surance policy  where  person  insnred 
{roves  to  be  dead  at  the  time,  see 
N3URANCB,  gg  200,  2431. 

Of  contract  of  employment  by  employe 
for  breach  on  part  of  workm 
Uasteb  and  Servant,  S  62. 

Of  sale,  see  Sales,  V. 


RESERVATIONS. 

In  deed,  see  Deeds,  II.  d,  2. 


RESERVE  FUHS. 


Effect  of  provision  in  charitable  bequest 
for  accumulation  of,  see  Pbipbtui- 
TIBB,  S  16. 


RESIDENCE. 


Validity  of  bequest  in  trust  to  maintain 
residence,  see  PBRprrurriBS,  S  II. 

Residence  in  enemy  country  as  fixing 
enemy  character,  see  War,  |  7. 


RBSIDHART  XXOATEES. 

Right  of,  to  residuary  real  estate,  i 

Wills,  8  197. 
See  also  Words  and  Phrases,  69. 


RES  IPSA  LOQUITUR. 


See  also  Words  and  PaBASEB,  & 


RES  JUDICATA. 

See  Judgment,  IV. 


RESTITUTION. 


ItaUe  t  jp«  Indleatea  p«tait«  witb  aaaatation. 
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RESTRAINT  OF  PRINCES— BETA  IN  IK  G  WALL. 


RE8TRAIMT  OF  PRINCES.. 

Xffeot  of  prouMon  in  contract  against, 
irhere  perftniiuuica  t»  interfered 
■with  or  prevented  Its  loar  condi- 
tions or  act  of  (fovemment  in  pros- 
ecution of  war.     8:B07. 


BESTRAIMTS  OF  TRADE  AMD 


X.  tM  gMiar&l.  88  <•  &>  f- 
n.  I.asl«I«tloa  mgrnlmai,  8    11. 
III.  Partloalar  aoBtraota  smd  eo^M- 
■mUmi,  si   181,  ai,  38. 

Necessity  of  pleading  illegality  of  con- 
tract as  being  in  unreasonable  re- 
straint  of   trade,   see    Pleading,    i 


nemt  to  aall  •■- 


8  31.  To  eoatrol  prloei  of  gosda. 

Validity  of  contract  between  manufac- 
turer and  wholesalers  of  phon»- 
grapha  and  records  not  to  resell  to 
dealers  on  the  manufacturer's  sus- 
pended list.  6:42  (opinion  of  Lord 
Alver  stone) . 

9  38.  AKveoHanta  to  vefTala  tvotm  «» 

to  dlseoBtiiiae  'bmala«*8. 

Sufficiency  of  performance,  s«e  Con- 
tracts, 9  475. 


RESTRAIirTB  UPOK  AUENATIOE. 


REBTRIOTITE  COVEHAMTS. 

See  Covenants  AND  CoNDmoNB,  II. 


RETAILER. 


night  of  manufacturer  to  enforce  price 
maintenance  agreement  between 
middleman  and  retailer,  see  Pabties, 
S   10. 


I.   IN  OBNBRAL. 

8  X.  Unlawfal  eostTaota  aad  eomblaa- 
tloaa  in  gtnwal. 

Legality  of  combination  among  manu- 
facturers in  a  particnlar  trade  as 
dependent  on  circumstances.  7:630 
(opinion  of  Lord  Haldane). 

Public  interests  to  be  taken  into  consid- 
eration in  passing  on  validity  of  re- 
straint    9:9S2. 

8  3.  Validity  «f  vontraeta  la  Testralat 

Burden  of  proof  and  sufficiency  of  evi- 
dence aa  to  reasonableness,  see  Evi- 
dence, SS  397,  }6S1. 

Greater  latitude  in  determining  validity 
of  commercial  contract  in  restraint 
of  trade  than  in  case  of  contract 
limiting  exercise  of  calling.  7:630 
(opinion  of  Lord  Haldane). 

8  7.  EaforoealiilltT  of  ooatraeta  la  re- 
■tralat  of  tritde. 

Refusal  of  court  to  enforce  contract 
where  fact  comes  to  light  during 
trial 'which  shows  it  to  be  in  un- 
reasonable restraint  of  trade.  7:630 
(opinion  of  Lord  Moulton). 

II.    LEGISLATION  .AGAINST. 

8   11.  Federal  AaU-tnut  A«t. 

Diveraion  of  traOe  by  labor  union  from    Liability  for  injury  to  adjoining  prop. 
e  urith  whom  n  ie  in  eontroveray,  erty  from  giving  way  of  retaininc 

■    *     "  -----  ^^Jj^     __.     T r. .      . 


RETAIL  PRICE. 


Creation  of  contract  to  maintain,  by  at- 
taching notice  to  goods,  see  Con- 
tracts, §  6. 


RETAIMIKG  WALL. 


,  see  Lateral  Support,  S  4. 
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Of  condoned  matrimonial  offenae  by 
subsequent  misconduct,  see  DIVORCE 
AND  Separation,  g  60. 


REVOCATION. 


Of  patent,  as  afTectinj;  status  of  judg- 
ment upholdintr  its  validity  aa  rea 
judicata,  see  Judgment,  S  161. 

Of  wills,  see  Wills,  X. 


REVOLVER. 

See  FiKE  Arms. 


RHEITHATISM. 


"■  pt  .      . 

Workmen's    Compensation   Act,   see 
Workmen's  Compensation,  %  39i. 


RIPARIAN  RIGHTS. 

See  Waters. 


See  HiQHWAYS. 


Meaning  of  term  as  used  in  excavation 

contract,  see  Contracts,  S  258. 
See  also  Words  and  Phrases,  61. 


ROCK  SALT, 


ROMAN  LAW. 


Consietency  with,  of  rule  that  person 
who  brings  and  keeps  on  own  prem- 
ises something  likely  to  do  mischief 
if  it  escapes,  is  prima  facie  liability 
for  resulting  damage.     2:114. 


ROTALTT. 


Right  of  author  to,  on  sales  made  by  pub- 
lisher's trustee  in  bankruptcy,  see 
Bankruftcy,  §  13. 


Of    medical    association,    see    Medical 

ASSOCUTIONS. 

Of  trade  association,  see  Trade  Asso- 

CUT10N8. 


RULE  OF  THE  ROAD. 

See  Highways,  XI. 


Effect    of    provision    excepting    carrier 

from    liability    for,    s " "    " 

g  6161. 


SAFXl  DEPOSIT. 

Losses  covered  by  fidelity  bond  or  in- 
surance   atrainst    theft,   see   Insub- 

ANCE,  §   861. 


SAILORS. 

Wills  of,  see  Wills,  Vil-A  [new]. 


I.  Validity,  oDastraotloii,  ukd  eVeet 
Keiier«1l7i 
a.  I«  KweMl,  8S  1,  3.  4.  S,  T. 


Italic  type  Indloatea  points  with  n 
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II.  Warranties. 

a.  In  seiLBi^al,  gg  47,  57, 
o.  Of  quality  or  fitneii,  g  74. 
m.  Canditlonal  >al«a,   gg   6$,  91. 
IT.  FerfomiKiiea;  breaohi  lAtaedlea  of 

>.  In  general,  g  QT. 

h.  Dellverr    and    aoceptano*    of 

K«od>.  §B  102,  105.  112. 
o.  PaTment    or    tender    of    pnr- 

eliaee  priee,  g  120. 

d.  Remedies  of  seller,  g  130. 

V.  Abandonment,     Tennnclatton,     or 

Tesoiiiion  of  eontraoti 
M.  In  eeneral,  g  155. 
c  Oronnds     for     reseUsion,     gg 

101,  164. 
d.  Estoppel  or  waiver,  g  108. 

Scope  of  clause  in  contract  of,  providing 
for  aubmisnion  of  disputed  questions 
to  arbitration,  see  Arbitration,  9  8. 

At  auction,  see  Auction. 

Of  note,  see  Bnxs  and  Notes. 

Condition  as  to  price  at  which  goods 
may  he  resold  as  binding  on  pur- 
chaser with  notice,  in  absence  of 
agreement,  see  Contracts,  S  6. 

Of  stock  in  corporation,  see  Corpora- 
tions, XIII.  c. 

Measure  of  damages  for  delay  or  de- 
fault in  delivery  of  goods  sold,  see 
Damages,  III.  b,  4. 

Kight  to  injunction  against  unlawful  in- 
terference with  system  of  distribu- 
tion contracts,  see  Injunction,  S  27. 

Judicial  sale,  see  Judicial  Sale. 

Duty  of  seller  of  dangerous  goods  to 
warn  purchaser,  see  Negligence, 
SS  40,  41. 

Right  of  manufacturer  to  enforce  con- 
dition as  to  maintaining  retail  price 
against  retailer  purchasing  from 
Wholesaler,  see  Parties,  §  10, 

Of  standing  timber,  see  Timber. 

Of  land,  see  Vendor  and  Purchaser. 

Trading  with  the  enemy,  see  War,  §  8. 

AKD 


a.  In  general. 

g  1.  Oenerally. 

Validity  as  being  in  restraint  of  trade, 
see  Restraints  op  Trade  a>id 
Monopolies. 


74 


Validity  of  contract  between  persons  in 
England,  prior  to  war  between  Eng- 
land and  Germany,  for  sale  of  goods 
to  be  delivered  either  on  board  ves- 
sel or  at  selected  warehouse  in  a 
German  port,  and  which  provides 
that  in  event  of  war  the  contract  is 
to  be  deemed  closed  at  price  pre- 
vailing on  certain  date  and  the  mat- 
.  ter  adjusted  by  payment  of  differ- 
ence between  such  price  and  con- 
'    tract  price.    8:432. 

Validity  of  provision  for  suspension  of 
contract  of  sale  in  case  of  war  be- 
tween countries  of  contracting  par- 
ties.   8;  734. 

New  contract  held  to  abrogate,  rather 
than  merely  to  vary,  original  con- 
tract of  sale.    9:399. 

Considerations  determining  construction 
of  informal  contract  arising  from 
acceptance  of  proposal  to  buy. 
9:1051. 

g  3.  Sale    dlstlagnlslied     from    other 

tranaaotioni . 
Agreement  of  lessor  to  supply  power  to 
operate  machinery  on  premises  de- 
mised as  a  sale  rather  than  a  letting 
of  the  power.    6 :964. 

g  4.  Wliat  la  snbjeet  of  sal*. 

C.  1.  f.  contract  as  one  for  sale  ofrdocu- 
menta  or  goods.    7:934. 

8  8.  Hntnalltn  deflmltaneiit  offers. 

"     '    "        '     "ice  on  reque: "  ~ 

intracts,  %  S 

Agreement  to  buy  lu  Implyfitfj  agree- 
ment (o  fell.  0:1062  r'(»i8e  |i. 
loai). 

g   7.  Formal     reqaisltes;     Statnte     of 

Rescission  of  written  contract  within 
Statute  of  Frauds  by  oral  agree- 
ment, see  Contracts,  ^  524. 

b.  Passing  of  title. 

a  2S.  Generally. 

FrovMnn  tor  fintiment  of  inntalmentii 
of  prlre  of  art  Me  durinq  mnntrur- 
tlon  as  iniUcalIng  intention  to  paaa 
title.     2:e46   (case  p.    630). 

Provision  for  payment  of  instalments  of 
price  of  vessels  during  construction, 
and  appointment  of  superintendent 
thereof,  aa  evidence  of  intention  to 
pass  title  to  vessels  prior  to  com- 
pletion and  acceptance.    2:635. 


,dbyCoogle 


IXDEX  TO  NOTES  AND  a4SES.    VOLS.  1-10  B.  B.  C. 


PaMtng  bf  HUe  to  goods  purchoMed  hg 
impoiitor  in  name  of  another. 
B:S93    f case  p.  Si7). 

g  44.  ESeot  of  rlglit  to  Inapaot. 

Liability  to  pay  for  portion  of  goods 
failing  to  pass  stipulated  inspection. 
10:775    (opinion  of  Drysdale,  J.). 

g  4B.  Part  at  maaa. 

Passing  of  title  under  contract  by  which 
purchaser  ^  was  to  take  away  as 
much  as  he  should  require,  the  quan- 
tity to  be  ascertained  by  the  seller's 
agent.    1:997 

n.    V^ARBANTIBS. 

a.  la  ceaerkL 

g  4T.  Generally. 

Recovery  by  husband  in  action  for 
breach  of  warranty,  for  loss  of  serv- 
ices of  wife,  see  Damages,  g  137. 

I  ST.  Implied  wavraatr  seaerAlly, 

Loss  of  wife's  society  and  services  as 
element  of  damages  for  breach  uf 
implied  warranty  of  fitness  for  food, 
see  DaMAOEB,  S  187.      ~ 

Quaere,  whether  rule  of  co-operative 
store  against  giving  warranties  of 
goods,  excludes  implied  warranty  of 
fitness.    3:436. 

e.  Of  qnoUty  or  fltne**.' 

g  T4.  Of  food  or  prortsloBs. 

Right  of  husband  to  recover  for  loss  of 
society  and  services  of  wife,  oc- 
casioned by  breach  of,  see  Dam- 
ages, S  137. 


■  II.    CONDITIONAL    SALBS. 


g   85.  Generally. 

Heating  nppnratus  an  part  of  realty,  u.i 
hetircen  owner  of  realty  and  con- 
dUt»»a(      fentlor      of     apparattm. 

1:977. 

Sale  or  morlgagc  by  vMtdce  under  eon- 
iJ  II  Ion  at  Hale,  nr  hire^purrhaae 
agreement.     9:0tS    (cane  p.  S07). 


He.  operation  and  elTecti  rishti  and 
remedtea  of  partlea  —  aa  to  third 

parties. 


RIghtM  of  teller  of  fixtures,  retaining 
tlUe  thereto  or  a  (ten  thereon,  am 
agminat  purchasers  or  encumbraM- 
cers  of  the  realty,  1  .'064  fMMsa 
pp.  ess,  egS) ;  T.BOJ  (came  p. 
196). 

Rights  of  seller  of  automatic  sprinkler 
under  contract  of  conditional  sale, 
as  against  holders  of  subsequently 
issued  debentures  constituting  float- 
ing charge  upon  realty.     7:196. 


a.  In  generaL 
g  97.  aenerftlly. 


'/•    eontraetm. 


Duty  of  buyer  of  goods  under  c.  i.  f. 
contract  to  accept  tender  of  bill  of 
ladine  which  has  ceased  to  be  an 
effective  document.     7:934. 

Semble,  that  provision  for  suspension  of 
contract  of  sale  in  event  of  war, 
does  not  apply  to  case  of  war  be- 
tween countries  of  contracting  par- 
ties.    8:734. 

Right  of  buyer,  under  agreement  made 
upon  settlement  of  suit  instituted 
after  partial  performance  of  con- 
tract of  sale,  by  which  he  was  to 
pay  for  goods  received  and  to  have 
option  of  taking  balance,  to  exer- 
cise option  while  refusing  to  make 
payment  unless  balance  of  goods 
should  be  delivered.    9:399. 

b.  Delivery  and  aooeptance  of  gooda. 

f)   102.  Place  of  delivery. 

Duty  of  buyer  of  goods  under  c.  i.  f.  con- 
tract, shipped  in  enemy  vessel  which 
has  entered  port  of  refuge,  to  ac- 
cept tender  of  shipping  documents 
as  performance  of  contract.    7:934. 


§   IDS.  Time  (or  delivery  —  enenae  for 

Shortaffe  of  article  occasioned  by  war 
with  country  of  source  of  supply,  as 
within  provision  of  contract  of  sale 
for  suspension  of  deliveries  pending 
any  contingencies  beyond  control  of 
the  parties  hindering  manufacture 
and  delivery.    8:450. 


Italic  type  Indicates  polnta  wltk  annotation. 
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SALE— SCHOOLS. 
S   lie.  Esonae  for  fitilnre  to  deliT«r.       8   104.  Frand. 


War   pondltlonH   or 

in  proaecuHon  of  trar.     8:507. 
Effect    of    u-ar    on    r.    I.    f.    contrarla. 

7:9Se  (eaxe  p.  034)  . 

Governmental  prohibition  at  export  of 
goods  aa  justifying  refusal  of  seller 
to  perform  contract  to  supply  goods 
for  export.    8;414, 

Sale  of  goods  for.  export  as  made  upon 
implied  condition  that  it  shall  be 
passible  to  export  them.     8:432. 

Provision  in  c.  i.  f.  contract  that  in  event 
of  war  seller  may  effect  insurance 
against  war  risks  for  account  and 
risk  of  buyer,  as  throwing  risk  of  all 
consequences  of  war  upon  buyei 
7:934. 

Eflfect  of  war  between  countries  of  cor 
tracting  parties  to  dissolve  contract 
for  sale  and  delivery  of  quantity  of 
ore  to  be  shipped  from  a  neutral 
country  in  instalments  during  a 
period  of  years.     8:734. 

e.  FBTAont  o 


False  statement  as  to  why  price  x»a» 
toic  a«  ground  for  reteindlng  sale, 
10:433. 

d.  Eatoppel  a»  walTor, 

e    168.  Geaerallr. 

Bepvdtation  on  one  ffround  as  tualvef 
of  other  objeetionn.  3:S91  (ceae 
p.  sao). 


SALESMEN. 

See  Traveling  Salesmen. 


Validity  of  contract  for  sale  of  entire 

output.    7:530. 
Pumping  brine  as  injury  to  adjoinine 

ownePB  of  saline  deposits.    5:242. 


fl  120,  FayuoMt  in  Ivatalmeiita. 

Liability  of  purchaser  from  one  who  has 
purchased  on  instalment  plan,  see   | 
ante,  !J  96. 

d.  Remedlea  at  acllor, 

fi   136.  liaa. 

Right  to  enforce  as  affected  by  lapse  of 
time,  Bee  Limitation  of  Actions, 
S  29. 

AppHttlMHItt  of  doctrine  of  vendor'^ 
eijultahlf  lipn  to  permmat  propertff, 
3:HS*    (ea»e  p.  S07). 


SAKD. 

Liability  for  removal  of,  from  beach,  to 
injury  of  adjoining  owner,  see  AD- 
JOINING Landowners,  9  1. 

Contract  for  supply  of,  as  one  relating 
to  land  within  Statute  of  Frauds,  see 
Contracts,  S  1461. 


a.  In  seneraL 

9   151!.  Generally. 

Rescission  of  contract  required  by  Stat- 
ute of  Frauds  to  be  in  writing,  by 
oral  contract,  see  Contracts,  S  524. 

o.  OroDnda  for  reiolaaloB. 

f)   161.  Gonerally. 

Right  of  corporation  to  rescind,  after 
completion,  because  of  adverse  inter- 
est of  director.    7:63. 


SCHOOLS. 

'^I.  Pnblle  aohookt 

b.  Dlatrieta   and   propertT;   eon- 

traotat  Indebtednoaa,  R  16> 
e.  Teaebera,       prlnelpala,       and 

anperlatendeata  of  aaltaaU,  g 

45. 
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Validity    of   bequest   in    traat   (or, 

CBARITtE3,  S  7. 

II.   PUBLIC  SCHOOLS. 

b,  Diatriota  and  propertfi  oamtrnoti; 
iBdebteda«*a. 

8  le.  UablUtlea. 

LlablUty  of  gchool  auIAoHtJes  for  prop- 
erty of  pupil  Htoien  from  cloak 
room.     9:798   (ca«e  p.   790). 

e.  Toaoliera,   prlncipMla,   and   anparin. 
tendenti  of  aoboola. 

9  45.  Liability  of  teaeber. 

Bight  of  teacher  to  Inftlct  corporal  pnti- 
tahmmt  on  pupil.     1.718   (case  p. 


SCENIC  EFFECTS. 


Ab  subject  of  dramatic 
Copyright,  §  f 


opyrigrht,  see 


SCIATICA. 

As  accidental  or  personal  injury  within 
Workmen's  Compensation  Act,  see 
Workmen's  Compensation,  g  89i. 


Injury  to  property  of  adjoining  owner  in 

consequence  of  removal  of  sand,  see 

Adjoining  Owners,  §  1. 
Effect  of  bounding  land  conveyed  upon, 

see  Boundaries,  §  16. 
Estoppel  of  grantor  of  land  bounded  by 

"seashore"   to   interfere  -with   gran- 
, tee's  access  to  the  sea,  see  Estoppel, 

%  20. 
See  also  Words  and  Phrases,  62. 


SEAWORTHINESS. 

Effect  of  breach  of  warranty  of,  upon 
contract  of  affreightment,  see  Car- 
riers, I  5911. 


SECRETARY. 


SECRET  COHMI8SIOH. 


Effect  of  exemption  of  carrier  from  lia- 
bility for  accident  or  damage  by,  see 
Carriers,  g  616i. 


SEAMEN. 
Wills  of,  see  Wills,  VII-A  [nt 
8   1.  GenerallT- 


SEARCH  AMD  SEIZCRE, 


CompulfHtru  enrolment  in  national  army 
OS  violative  of  conittttiitlonat 
provision  againitt  unreanondble 
aearchea  and  nel^iireB.     7:S9fl. 


SECRET  PROFIT. 


Liability  of  broker  to  account  to  prin- 
cipal for,  see  Brokers,  §  18. 

As  affecting  broker's  right  to  conunis- 
sion,  see  Brokers,  §  25. 

Duty  of  promoter  of  corporation  or 
syndicate  to  account  for,  see  Cor- 
porations, g  173;  Joint  Adven- 
tures, ETC.,  §  2. 


SECTJRITT. 

See  Pledge  and  Collatipial  Security. 


SEDITION. 
.  Gttnerallj. 


Italic  tjp*  Indleatea  point*  with  annotBtlam. 
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SEDUCTION— SHEET  MUSIC. 


SEDUCTIOK. 

AdtnleelbtUtt/  in  action  for,  of  declara- 
tiona  of  fMrenta  or  -putative  parents 
OS    to    patet-nfiir    or    matemUy 
child.     6:8SS. 


SEREHABE. 


SET-OFF  AND  OOnHTERCX^IM. 

Right  of  arbitrators  of  dispute  arising 
out  of  contract  to  take  into  con- 
sideration, see  Arbitration,  §  8. 


Insurance  as  covering  seizure  by  the 
government  of  country  of  the  as- 
sured prior  to  breaking  out  of  war 
bet.ween  countries  of  the  insurer  and 
of  assured,  and  in  contemplation 
thereof.    5:810. 


SETXXXD  PSOFERTT. 

Construction  of  provision  in  deed  of  set- 
tlement requiring  consent  to  mar- 
riage.   4:10. 

Trustees  of  deed  of  settlement  as  repre- 
senting unborn  beneficiaries  in  ac- 
tion to  construe.    4:10. 


SEI.F-0ONTROL 

Right  to  consider  lack  of  on  part  of  ac- 
cused as  bearing  upon  defense  that 
shooting  was  accidental.     7:272. 


Liability  for  expense  of  towering  gas 
main,  occasioned  by  construction  of, 
see  Highways,  g  88. 


SEPARATE  PROPERTT. 


SHAUh 

See  WOBDS  AND  Phrasbs,  68, 


SEPARATIOir. 

Of  husband  and  wife,  see  Divorce  and 

Skparatidn. 
Of    jury,    as    Invalidating    verdict,    see 


8BAIJ.  DIE. 

See  Words  and  Phrases,  64. 


SHAREHOX.DER8. 

In  corporation,  see  Corporations,  XIII. 
Nationality  of  shareholders  in  captured 

vessel  as  affecting  their  rights,  see 

Prize  and  Capturb,  9  !■ 


SEQUESTRATIOK. 

9   1,  OsBArallr. 

Mature  of  writ  and  of  ni-oceedings  there- 
on. 9:1021  (opinion  of  Swinfen 
Eady,  L.  J.). 

Issuance  of  writ  for  noncompliance  with 
order  for  payment  of  money  into 
court,  where  defendent  is  evading 
service  of  order.    9:1021. 


SHARE  OF  THE  MET  PROFITS. 

See  Words  and  Phrases,  66. 


SHEET  MUSIC. 
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IHEBHAK  ACT. 


SHIFTIva  CI^nSE. 


Effect  of  requisition  of  vessel  to  deter- 
mine Ume  charter  party.     8:546. 

Application  of  doctriiie  of  commercial 
lustration  to  time  charter  parties. 

ProvisionB  of,  relative  to  freight  as  ao- 
plicable  to  dead  freight.    3:266, 


BHORTHAXD  REPORTER. 

As   author   of  matter   reported,  within 
copyright     acta,     see     Copyright, 


SHIPPINO. 

X.  liablUtleB  of  Taaaela  and  owi 

§  I. 
HI.  Okarter  parties,  g  T. 

Conditions  on  steamship  ticket  as  part 
of  contract  of  carriage,  see  Cax- 
mma,  %  82. 

Payment  of  instalments  of  price  daring 
construction  of  vessel  as  evidencing 
intention  to  pass  title,  see  Sales, 
§  25. 

Marine  insurance,  see  Insurance,  XXIX. 

See  also  Adhiralty;  Salvaoe. 


;  Carriers. 
Liability   of  vessel   cauaing  collision  for 
expense  of  baoying,  lishtlTig,  marlt- 
ing,     and     subsequently     removing 
wreck  from  harbor.    8:162. 

III.    CHARTER    PARTIES. 

i  T.  CU>erallj. 

Rights  of  parties  as  affected  by  war 
conditions,  see  Carriers,  S  464. 

AppllrahtUty  at  proviMou  *n  charter 
partj/  HUHpendhig  or  excuaing  per.  : 
farmance  in  cei-tain  rontingenctea,  '■ 
to  Kitvalion  aritttng  out  of  tear  or 
act  of  government  in  proteeution 
thereof.    9:639, 

Effect  of  aavemmentttl  requtMUon  of 
eJtarterea  veMel.     8:650,. 


•HDJITER, 


^^t  of,  to  compensation  for  injury  as 
affected  by  violation  of  employer's 
TOie  against  riding  on  cars,  see 
Workmen's  Compensation,  3  424 


BIOKITESS. 


As  defense  to  breach  of  promise  suit,  see 
Bbeach  ow  Prohiss,  §  6. 

Resulting  from  nervous  shock  as  a  con- 
sequence of  a  wrongful  act  see 
Proximate  Cause,  s  9S. 


SZDEWAI:.K. 


Liability  of  abutting  owner  for  defect  in 
see  Highways,  g  175. 


SITUS. 

Situs  of  incorporeal  property.     10:424. 


Tendency  to,  as  rendering  automobile  a 
dangerous  agency,  see  Autohobil^ 

Of  vehicle  as  evidence  of  carrier's  negli- 
gence, see  Evidence,  i  277. 


Italia  tjpa  lu£loates  polata  with  I 


Contract  for  supply  of,  as  one  relating 
to  land  within  Statute  of  Frauds,  see 
Contracts.  §  1481. 


_.wO«^lc 


SLANDER— SPECIFIC   PEKFORMANCE. 


SIAMDER. 

See  Lraa,  and  Slander. 


BI^T  MAOHIltE. 


Liability  for  escape  of,  throu^  cracked 
flue  in  party  vall.  Bee  Pabty  Wall, 
S  L 


SOLDIBRB. 

wilU,     see     Wuxs,     VII.-A, 


SPECIFICATIONS. 

Right  of  architect  to  retain,  after  com- 

Bletion  of  work,  see  Custom  and 
'SAGE,  §  6. 


SPECIFIC  LEGAOT. 
I   See  Wills,  S  325. 


SFECIFIO  PERFORM  AMOE. 

I.  Rickt  to  rBBvdr. 

e.  BiibJeot-iBBtt«T     of    oontn 
im  cansral,  i  431. 
H.  Rali«f  awardadi  dacree,  g  68. 

Part  performance  as  taking  contract  out 
of  Statute  of  Frauds  where  specific 
performance  has  become  impossible, 
see  Ck)NTRACTS,  3  176. 

Inability  of  court  to  grant  specific  per- 
formance of  contract  by  one  party 
as  ground  for  denying  injunction  ' 
against  the  other,  see  Injunction, 
5  21. 

Right  to  damages  for  breach  of  contract 
not  specifically  enforceable  because 
violating  rule  against  pwpetuities, 
see  Perpetuities,  S  13. 

I.    RIGHT  1 


SOUCITORB. 

S«a  Attobnbys. 


SOITTH  AFRICAir  REPUBLIC. 

Enforcement  Of  obligation  of  British 
Government  to  discharge  obligations 
of.    6:885. 


Iieaving  of.  In  drawing  checK,  so  bb  t 
admit  of  alteration  of  amonnt,  a 
negligence,  see  Banks,  S  138. 


SpeoiJU)  performance  of  building,  oon- 
etruetion,     and    repair    contractu. 

B:91Z. 

Contract  by  one  who  has  acquired  land 
in  consideration  of  agreement  to 
build  thereon  in  accordance  with 
certain  definite  plans.     6:900. 

II.   RBLIBF  AWARDBD»  DBCKBB. 


■PECIAI.  ADAPTABIUTT. 

See  Words  and  Phrabeb,  66. 


Right  of  purrhaaer  of  land  to  obtain 
detrree  for  gpeelfie  performance 
irtth  rompenmitlo-n  for  collateral 
minreprcHcntation.  S:SSS  (ca&e  p. 
SSO). 
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STATDTS  OF  FRAtTDS. 


'   Necessity    of    pleading,    see    PLEADOra, 
§  SIO. 
See  also  Contracts,  I.  e. 


Admissibility  of  trafBc  reasonably  to  be 
expected,  in  prosecution  for  driving 
at  dangerous  speed:  see  Evidence, 
a  1413. 


STATUTE  OF  ZiUCITATIOini. 

See  Limitation  op  Actions. 


SPIUNKI.EK  mSITRAMOB. 

See  Insurance:,  S  638. 


STAGE  BUSINESS. 


STAIRWAY. 


Duty  of  landlord  to  light.    1:97. 
Possessory  title  to.     3:688. 


STAVDIlf G  TIMBER. 


STARE  DECISIS. 

See  Courts,  §  349. 


Duty  of  railway  or  steamship  company 
towards  persons  -resorting  to,~see 
Cariiiebs,  S  331. 


Law  eoverning,  see  CONFLICT  OP  Laws, 

II.  c. 
As  alien  enemy,  see  War,  S  7. 


STATUTES. 

H.  Comatmotlon;  operation;  effecti 

m.  In    Beaer*lt   we    of  wordai,    ( 
XSQ. 
n<A.  [New].  LUt    of    stAtatea    aon- 

Effect  of  statutory  authorEeatlon  to  pre- 
vent act  from  l>eingp  a  nuisance,  see 
Nuisances,  S  7. 

Construction  and  effect  of  statutes  re- 
lating to  particular  subjects,  see  ' 
Particular  Titles. 


A.  In  Kei>o'>l|  <■■•  o'  wonts. 
S  28B.  ConatrBctlon  wltlt  reterenee  t* 
comman  law. 

Construction  of  Bills  of  Exchange  Act  as 
harmonizing  with  pre-existing  law, 
5:351. 

II— A      [KB1V1.        LIST      OF     STATCTBS 

CONSTRUBD. 
Anatralln. 

Australian  Acts  Interpretation  Act,  1904 

(No.  1  of  1904),  §  8.    7:889. 
Australian  Crimes  Act,  1914  (No.  12  of 

1914),  5  7.    7:  889. 
Australian  Defense  Act  190S-1910   (No. 

12  of  1904-No.  37  of  1910),  g§  61, 

126,  135,  138,  143.    7:586. 
Australian    Trading    with    the    Enemy 

Acts.  1914,   (No.  »  of  1914-No.  IT 

of  1914),  SS  2,  3.    7:889. 
Australian  War  Precautions  Act,  1914- 

1916  (No.  10  of  1914-No.  3  of  1916), 


S  4.    7:628. 
New  South  Wales   Police  Offenses  Act, 

1901   (No.  5  of  1901),  §  61.     7:284. 
New      South     Wales      Probate      Duties 

(Amendment)    Act   1899.     8:787. 
New   South   Wales   Stamp    Duties   Act^ 

8:787. 


Itnlle  t7p«  IndloMtes  v*Ints  with  aamotatlon. 


_.oo<^Ic 


Victorian  Crimes  Act,  1891  (No.  1231), 

g  34  <3).    9:129. 
Victorian    Criminal    Appeal    Act,    1914, 

9  4.     9:129. 
Victorian  Police  Offenses  Act,  1912,  gg 

ST,  97.     7:367. 
Victorian    Worker's    Compensation   Act, 

1915  (No.  2750),  g  5.     10:326. 
Canada. 
Canada  60  ft  61  Vict.  chap.  34,  %  1  (c). 

6:870. 
Canada  Criminal  Code, 

—  g  209.     1:725;  1:732. 
~S  210.     1:725;  1:732. 

—  g  213.     2:222. 

—  g  228.    8:063;  8:959. 

—  g  226.     8:959. 

—  g  986.    8:963;  8:959. 

—  g  592.    2:336. 

—  g  661   (2).     2:336. 
Canada  Temperance  Act    2:466. 
Canada  Winding-up  Act  (S.  S.  C.  chap. 

144),  g  106.     10:254. 
British  Columbia  Life  Insurance  Policies 

Act,  S  7.     10:264. 
Nova  Scotia  Acta  of  1889,  chap.  3,  g  5. 

1:867. 
<Ontario)    61  Vict.  chap.  29,  S  194,  as 

amended  by  63  Vict,  chap,  28,  g  2. 

6:168. 
Ontario  Factories   Act,  R.  S.   0.   1897, 

chap.  266,  g  14.    1:616. 
Ontario  Insurance  Act,  g  167.    1:593. 
Ontario  Municipal  Act,  1913  (3  ft  4  G«o. 

V.  o.  43,  OnUrio),  gg  321   (b),  325, 

subs,  I.     9:932. 
Quebec    Civil    Code,    Arts.    610   et   seq. 

(party  walls).    6:445. 
Quebec  Code   of  Civil   Procedure,   arts. 

863-892.     2:449. 
Cape  at  Qood  Hopa. 
Act,  29  of  1896,  g  4.    2:114. 
Act,  22  of  1895,  g  4.    2:114. 

Ceylon  Ordinance  No.  7  of  1840,  5  3. 

2:33. 
Eacland. 

Aliens'  Restriction  Act,  1914.    7:809. 
Bankruptcy  Act,  1883    (46  ft  47   Vict. 

chap.   52), 

—  g  44.     5:258. 

—  g47.    4:775. 

BiUs  of  Exchange  Act  1882    (46  ft  46 
Vict  chap.  61), 

—  S  7,  subsec.  3.    3:748. 


UTES.  1177 

—  B  20.    6:651;  5:666;  5:682. 

—  8  24.    2:294. 

—  S  72.    2:294. 

—  S  75,  subs.  1.     1:417. 

Civil  List  Act,  1910  (10  Edw.  VII.  ft  I 
■      Geo.  V.  chap.  28).     5:979. 
Children  Act,  1908   (8  Edw.  VII.  chap. 

67),  g  12,  subs.  1.     6:460. 
Charitable  uses  (43  Eliz.).    7:172. 
Conspiracy  and  Protection  of  Property 

Act,  1876,  chap.  86,  gg  3,  7.     1:197. 
Conveyancing  and  Law  of  Property  Act, 

1881  (44  &  45  Vict.  chap.  41), 
_gg  19,  20.    8:902. 

—  g  70.     7:464. 

Companies  (Consolidation)  Act  (8  Edw. 

Vn.    chap.    69),    Tab]«    A,    cl.    86. 

7:374. 
Copyright   Act,   1911    (1    ft  2   Geo.   V. 

45).     2:98. 

—  g  2.    1:314;  2:85;  2:812. 

—  g  3.  1:814;  2:312;  8:647. 

—  S  15.     2:86. 

—  g  18.    1:134;  2:312. 

Copyright  (Musical  Compositions)    Act, 

1882  (45  ft  46  Vict.  chap.  40),  g  1. 
1:769. 

Copyright   (Musical  Compositions)   Act, 

1888  (51  A  52  Vict  chap.  17),  9  3. 

1:760. 
Copyright  Act,    1911    (1   ft  2    Geo.  V. 

chap.  46),  g  1,  subs.  2;  i  2,  subs.  1; 

3  6.    6:730. 
County  Courts  Act,  1888  (51  ft  52  Vict. 

chap.  43),  g  147.     4:475. 
Court  of  Probate  Act.  1867    (20  ft  21 

Vict.  chap.  77),  S§  75,  77,78.    7:464. 
Criminal  Procedure  Act,  1861   (14  &  16 

Vict.  chap.   100),   g   1.     3:776. 
Crown  Cases  Act,  1B48   (11  ft  12  Vict. 

chap.  78).    4:917.    . 
Defense  of  the  Realm  Consolidation  Act, 

1914  (6  Geo.  V.  chap.  8),  g  1,  subs. 

1.  7:722. 
Dramatic  Copyright  Act,  1833    (3  &  4 

Will.  IV.  chap.  15),  g  1.    2:93. 
Bxcciitora  Act,  1830    (11  Geo.  IV.  ft  1 

Will.  IV.  chap.  40),  g  1.     4:256. 
Extradition   Act,  1878    (36  &  37    Vict. 

chap.  60),  g  5.    3:211. 
Fatal  Accidents  Act,  1846  (9  ft  10  Vict. 

chap.  93)    (Lord   Campbell's   Act). 

2:694. 
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Finance  Act,  1894  (57  &  68  Vict  chap. 

30),  S  1;  S  2,  8ub9.  1  (a) ;  S  22  subs. 

1,  subs.  2   (a).     6:840. 
Fine  Arts  Copyright  Act,  18G2  (25  &  26 

Vict.  chap.  68),  g  6.     1:755. 
Fire  Prevention  (Metropolis)  Act,  1774, 

|i  86.     9:663. 
Gaming  Act,  1710   (9  Anne,  chap.  14). 

6:962. 
—  S  1.  4:362. 
Gamingr  Act   1802    {42  (^eo.    III.   chap. 

119),  g  2.    3:976. 
Gamine  Act,  1835  (5^6  Wm.  IV.  chap. 

41),  g  1.    4:362;  6:962. 


Harbors,  Docks  and  Piers  Clansea  Act, 

1847  (10  &  11  Vict  chap.  27),  S  "" 

8:162. 
Infants'  Relief  Act,  1874  (37  £  88  Vict. 

chap.  62),  S  1.    6:738. 
International   Copyright  Act,  1886    (49 

&    50   Vict.    chap.    33),    g§    3,   6,    6. 

1:769. 
Intestates'  Estates  Act  1890    (53  &  54 

Vict.  chap.   29),  9g   1,  6,  6.     3:967. 
Judicature  Act  1873  (36  &  37  Vict.  chap. 

66),  g  25,  subs.  6.     6:601. 
Land  Transfer  Act,  1897  (60  A  61  Viet. 

chap.  65),  H  1,  2,  11,  24.    7:464. 
Law  of  Distress  Amendment  Act  1B88 

(61&62  Vict  chap.  21),g  4.    4:476. 
Legal  Proceeding's  against  Enemies  Act, 

1916  (6  Geo.  V.  chap.  36).   7:600. 
Life  Assurance  Act,  1774   (14  Geo.  IIL 

chap.  48), 

—  g  1.     2:391;  3:832. 

—  g  2.    3:882. 

—  g  3.    2:391. 

Limitation  Act,  1623    (21  Jac.  I.  chap. 

16).     1:486. 
London    Building   Act,   1894    (57   A  58 

Vict  chap.  213),  §  5,  subs.  15,  21;  S 

49.     1:186. 
Lotteries  Act,  1823    (4   C^eo.  IV.  chap. 

60),  §41.    6:786. 
Lunacy  Act,  1890   (53  &  64  Viet  chap. 

6),  §g  123,  341.    4:4S2. 


^S  U.     2:391. 
Married   Woman's   Property  Act,  1896, 
chap.  26.     1:566. 
.  Matrimonial  Causes  Act,  1867  (20  &  21 
Vict  chap.  85).     6:685. 
—  g  33.     10:362. 


Matrimonial  Causes  Act,  1884  (47  &  4S 

Vict.  chap.  68),  SS  2,  4.    3:642. 
Metropolis   Management  Act   1865    (18 

&  19  Vict.  chap.  120),  g  130.    4:418.  .. 
Motor  Car  Act,  1903  (3  Edw.  VII.  chap. 

36),  g  1,  fluba.  1.    2:198. 
Municipal    Corporations   Act,    1882     <4& 

&  46  Vict.  chap.  60),  g  233.     1:282. 
Offenses  against  the  Person  Act,   1861 

(24   &  25  Vict.  chap.    100),  §    18. 

3:237. 
Partnership  Act,  1890    (53  &  64  Vict. 

chap.  39), 

—  16.    6:82. 

—  S  24,  subs.  9.     2:953. 

—  S39.    8:669. 

—  §  42.    7:600. 

Patents,  Designs  and  Trademarks  Act. 

1883  (66  &  67  Vict  chap.  57),  g  64. 

1 :640. 
Prescription  Act,  1832  (2  &  8  Wm.  IV. 

chap.  71), 

—  8  2.     4:987. 

—  S  8.  1:469. 

Real  Property  Limitation  Act,  1888  (» 
&4  Will.  IV.  chap.  27), 

—  S  2.    3:929. 

—  g  12.     3:406. 

—  i  34.     2:844;  3:405. 

—  g   42.     3:807. 

Real  Property  Limitation  Act  1874  (37 
&  88  Vict  chap.  57),  §  1.  3:406; 
3:737;  3:929. 

—  g   8.     2:268. 

—  g  9.     2:844. 

Roman  Catholic  Relief  Act  (10  Geo.  IV. 

chap.  7).    1:949. 
Sale  of  Goods  Act,  1893  <56  A  57  Vict. 

chap.  71), 

—  9  2.    1:143. 

—  S  4.  9:399. 

—  9  14.    3:485. 

—  g§  10,  IS,  62.     2:685. 
nithamnton  Harbor  Act,  1863    (26  A 

27    Vict    chap.    119),    SS    82,    49. 


Statute  of  Frauds  Amendment  Act,  1828 
(9  Geo.  IV:  chap.  14),  g  1.    1:485. 

Trademarks  Act,  1906  (5  Edw.  VII. 
chap.  16),  Sg  3,  9,  35,  36.     1:640. 


Italle  t7p«  Indleatoa  point*  vltk  KBnotatioK. 
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Trade  Union  Act,  1871  (84  and  SB  Vict 
chap.  31).     1:832. 

—  S  4,  subs.  3   (a);  9S  13,  23.     1:66. 
Trade  Union  Act  Amendment  Act,  1876 

439  &  40  Vict  chap.  22).    1 :832. 

—  8  16.    1:56. 

Trading  with  the  Enemy  Act,  1914  <4  & 
S  Geo.  V.  chap.  87).    8:681. 

—  §1,  Bubs.  2.    7:814. 

Trading   with    the    Enemy    Amendment 

Act,  1916  (B  &  6  Geo.  V.  chap.  105), 

9  4.     8:681. 
Trading    with    the    Enemy    Amendment 

Act,  1914  (6  Geo.  V.  chap.  12),  g  10. 

8:681. 
Trustee  Act,  1888   (61  &  62  Vict.  chap. 

59),  §  8,  aubs.  1  (a),  (b>.    2:654. 
Waterworka  Clauses  Act,  1847  (10  &  11 

VicL  chap.  17),  I  32.     3:998. 
Wills    Act,    1837    (1    Vict.    chap.    26). 

2:644. 

—  19.    7:454. 

—  «  11.     4:896;  8:208. 

—  S    15.     4:704;   8:208. 

—  g  83.     6:840;  10:664. 
Workmen's  Compenaation  Act,  1906    (6 

Edw.  VII.  chap.  68), 

—  9  1.  3:62;  6:466;  7:128. 

—  §  1.  snhg.  1.    7:142;  »:478;  9:691; 

10:308. 

—  S2.  8:928. 

—  S  18.    «:827. 

—  Sched.  I.  cl.  1  (a)  (i).    9:317. 

—  Sched.  I.  par.  1  (b).    9:213. 


Liv«  stock,  see  Animals. 

In  corporations,  see  Corporations,  XIII. 

Measure  of  damages  for  breach  of  con- 

tract    on    part    of   stock   broker   to 

carry  etock  until  certain  date,  see 

Damages,  §  102. 
Gift  of  dividends  as  gift  of  stock,  se« 

Wills,  g  236. 


STOCK  BBOKEBS. 

See  Brokers,  II. 


Dictation  of  letter  containing  defama- 
tory statement  to,  as  publication,  see 
Libel  and  Slander,  §  138. 


■TEVEDOBES. 


Deviation  as  depriving  carrier  of  benefit 
of  stipulation  against  liability  for 
negligence  of,  see  Carriers,  §  698. 


STOCK. 


ST0CKH01J>ERS. 


STORnro  OK  keefiho. 

Sbe  Words  and  Phrases,  67. 


Aa  affecting  liabtttty  for  Injury  to  traf- 
eter  an  highteay  by  electricily  from 
vitrem alrung along.highvxiy.   l:SOS~ 


Effect  of  provision  relievine  carrier  from 
liability  for  loss  caused  by,  see  Car- 
riers, §  6161. 


Duty  of  street  railway  company  to  pas- 
senger in  street  after  leaving  ear, 
see  Carriers,  |  810. 
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Bight  of  municipal  corporation  to  en- 
force covenant  not  to  build  on  a  plot 
of  land  lying  across  the  end  of  a 
street,  see  Covenants  and  Condi- 
tions, §  70. 

In  general,  see  Highways. 


STREET  LIGHTING. 

Performance    of    contract    as    condition 

iirecedent  to  right  to  recover  atipu- 
atcd  compensation,  see  Contracts, 


Effect  of  failure  to  perform  contract  to 
light  utreeiH  occasioned  by  yooern- 
mental  order»  or  restrictions. 
8:673. 


§  3.  Purpose  for  irUeh  stiika  Biay  ba 
andertakea. 

Strike  for  purpose  of  overthrowing  ex- 
isting government.     10:836. 

%   14.  FeTBoai  liabla  for  damases. 

mva  liabilitv  of  trade  union  or  ttm 
tnetnbeiw  Jot  wrongful  atrifce. 
S.-470  (cate  p.  *S2). 

Liability  of  trade  union  tor  acta  of  IocaI 

officials     in     calling     unsanctioned 

strike.  6:462. 
Liability  of  labor  organization  granting 

strike  pay  for  continuance  of  strike 

wrongful  in  inception  but  becomins 

lawful.  6:462. 
Liability  of  persons  aiding  to  maintain 

strike  by  workmen  in  breach  of  thsir 

contracts.    6 :462. 


STREET  BAII.WAT8. 

Duty  to  passengers,  see  Carrie«S,  g§  62, 
65,  182,  259,  278,  310,  320,  364. 

Sufficiency  of  evidence  to  establish  au- 
thority on  part  of  conductor  to  char- 
ter street  car,  see  Evidence,  §  1612. 

Liability  of,  for  injury  to  shrubbery  by 
cresosote  fumes  given  off  by  paving 
blocks,  see  Negligbncb,  §  30. 

See  also  Electric  Railways. 

IV.    OPERATIOir. 

d.  lajnry    avoidable   aatwltbatandlng 
eoatrlbatary   nacllceaoet  laat  olear 

g  86.  GflBorally. 

Defective  appliance  on  car  oa  prori- 
mnte  rauae  of  accident  to  one  whoae 
neuligenee  brought  hfm  on  Iracl.. 
10:892    (case  p.   88S). 


at  workmen's  statutory  compensa- 
tion, see  Workmen's  Compensation. 
S  70. 


g   1.  Geaerally. 


J0:S7S   (eaae 


Liability  to  account  to  principal  for 
secret  commission,  see  Pkincipai. 
AND  Agent,  §  89. 


BTTBCOITTRACTOB, 

Statement  by  owner  to  anbcontractor, 
that  he  will  see  him  paid,  as  agree- 
ment to  answer  for  aebt  or  default 
of  another,  see  Contracts,  S  116. 


SUBMABIITE  CABLE, 

Liability  of  electric  railway  for  inter- 
ference with  workings  of,  see  Elec- 
tricity, 9  9. 


BTTBHISSIOV. 

To  arbitration,  see  Arbitratioh. 


■UBOBNATIOK  OF  PERJTTRT. 

Liability  of  principal  for  subornation  of 
perjury  ny  agent  employed  to  collect 
evidence,  see  Principal  and  Agent, 


Italie  typa  Indicate*  polmts  witk  asaotatlon. 


«ibyCoogIe 


SUBPUCNA  DUCES 
SUBFCENA  DUCES  TECUM. 

See  Discovery  and  Inspection. 


TECCM— SURVIVOR.  llll 

V.    LABOR  AND  BtTSIIfBBS. 


SUBROOATIOM. 


It.    BIGHT  TO  StBROGATIO?!. 

Ol  munlcipalUy  nettling  claim  for  dam- 
agen  caunea  bji  tieslrufllon  of  haiUI- 
iiig  to  clu^ek  conflagration,  to  oion- 
er'a  right  an  againat  insurer. 
B.IBB  (caae  p.  176). 


8UBTEBRANEAN  WATEBI. 

See  Waters,  II.  j. 


SUCCESSION  TAX. 

See  Taxes,  XIV. 


SUFFICIENCT, 

Of  evidence,  see  EVIdence,  XIIL 


SUBSCRIBIIf  G  WITMEaS. 

Of  will,  see  WiLLS. 


SUBSIDEMCE. 


When  rent  fallini;  due  on,  is  in  arre&r 
see  Landlord  and  Tenant,  9  217. 

Exclusion  of,  in  computation  of  time,  nvt 
Time,  g  7. 


§16.  OanarMllT. 

Slot  machine  a«  violating  statute 
againet  Sunday  trading.  7  :!i94: 
.  (caae  p.  HS^) . 

VII.    PAYMRST9. 

9  41.  denerallT. 

Effect  for  day  of  payment  falling  on 
Sunday,  see  Time,  S  7. 


SUPPORT. 


Depreciation  in  value  of  property  from 
apprehension  of  future  damatce  by 
subsidence  as  creating -right  of  ac- 
tion, see  Action  or  Suit,  S  4. 

Damages  recoverable  for  interference 
with  right  of,  see  Damages,  %  257. 

Liability  of  husband  for  support  of  wife, 
see  Husband  and  Wipe,  II.  a,  2. 


Acquisition  of  title  to,  over  railway  tun- 
nel, by  adverse  possession,  see  Ad- 
TBBSB  Possession,  g  17. 


BURGICAX.  OPERATIOK. 

See  Operation. 


SURTETOR. 


SURVIVOR. 


Insurance  by  hunband  and  wife  payable 
to,  as  insurance  by  each  of  own  life. 
2:391  (oninions  of  Farwell  and 
Kennedy,  L.  JJ,), 
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SWEATING. 

RfTect  of  provision  relieving  carrier 
from  liability  for  loas  by,  gee  Car- 
)UBRS,  9  6161. 


SWITCHHAIf. 

Right  of,  to  compensation  for  injury,  as 
affected  by  violation  of  employer's 
rule  against  riding  on  cara,  see 
Workmen's  Compensation,  S  42}. 


STIfDICATE. 

See  Joint  Adventubbb  and  Syndicates. 


V.    WHHRB    TAXABLE)    SITL'S. 

I    168.  Partnerablp  proparty.     _ 

Slttia  of  partnemhlp  property  and  In- 
terests therein  for  purponeii  of  tax- 
ation.     3:793    (cane   p.    7S7). 

XIV.    St'CCESSION    TAX. 

a.  Ib  Ben«raL 

g   269.  GcBerallj. 

Effect  of  statutes  designed  to  prevent 
lapsing  of  teBlamentnrti  prorlalona 
upon  death  of  beneftrinrfi  in  tes- 
tator's lifetime  to  render  the  prop- 
erty beqnenthed  ttHre  (to  Me  to 
legacy  or  Inheritance  lax.  S:8S7 
(case  p.  8*0)  . 


TAFE8TBIES. 

As  fixtures,  see  FIXTURES,  S  32. 


TAXATIOH. 

See  Words  and  Phrases,  6f 


g   284.  Oeiier«Il7. 

Bequests  prevented  by  statute  from 
lapsing  upon  death  of  beneficiary  in 
testator's  lifetime,  see  ante,  S  269. 

g  286.  PropertT  liable  KcneraUy. 

Location  of  share  of  deceased  partner 
for  purpose  of  assessing  death 
dutiea.    3:787. 


TAXES. 

TV.  Wkat  taxable;  exemptloaai 

d.  Exemptloas,  gi   120,   129. 
V.  Wbere  taxable;  litna,  §  156. 

XIV.  Saoceaalon  taxi 

a.  tn  general,  8  269. 

e.  PeraoDi,  prapartT,  tPanafarr 

and     Inter  flit*     anbjaot     tr 
tax,  Sg  284,  286. 
a.  Exemptlou,  g  308. 
a.  AsBeaameiit  and  eoUeotlon,  p 
318. 
XV.  Inoome  tax,  g  323. 
IV.   WHAT   TAXABLE!  I    EXEMPTIONS. 

d.  Exemption*. 

8   120.  Generallr. 

Contract  between  city  and  mannfactur- 
inK  company,  for  ex  emotion  from 
taxation,  to  be  construed  favorably 
to  company.     8:171. 


g  308.  GoBorally. 

General  exemption  from  taxation  tut 
Including  dealh  dutlca.     1:S77. 

Public  securities.  1:370  (case  p. 
8S7}. 

Beituests  for  public  purpoaeM.     1:S80, 

Effect  of  adoption  of  general  tar  ex- 
emption bu  statute  tmpoMn'g  In- 
heritance  tax.      l:S8t. 

e.  AaaaasmeMt  aad  eolleotloo. 

g   318.  DednctioBS. 

Penaltii  incurred 


be  dedi 


'a  loss  arising  out 
tiness  ivMch  may 
[f  In  aaeertaining  taxable 
:eOS    (rase  p.   SS7). 


Italic  t]rpo  ittdicatea  potnti  with  annotation. 
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TAXES— TIMBER. 


XV.    INCOME  TAX. 

g  323.  GeneTBllr. 

Ab  to  when  gift  of  annuity  ia  free  of  in- 
come tax,  see  Annuity,  S  1. 

Liability  of  corporation  to  holder  of 
bonds  for  amount  of  income  tax 
which  it  is  required  to  withhold,  8«e 
Bonds,  9  89. 


Countermand  of  check  by  telegram,  jee 
Banks,  i  113. 

Liability  ef  electric  railway  for  interfer- 
ence with  workings  of  submarine 
cable,  see  Electricity,  §  9. 

Transmission  of  libelous  matter  by  tele- 
graph as  a  publication,  see  LiBBL 
AND  Slander.  S  137. 


TEX.EPHOITES. 


Interference  with  operation  of,  by  induc- 
tion from  electric  wires  or  by  use  ol 
earth  by  others  as  a  return  circuit, 
see  ELECTRicrrY,  S  9. 


TEMAHOT  IN  COMMOH. 


1183 


see    Nui- 


See  Cotenancv. 


TESTAHEMTABT  CAFAOITT. 


TEXT  WRITERS. 


Refusal  of  court  to  follow  opinion  of, 
to  date  of  commencement  of  tenancy 
arising  out  of  a  holding  over. 


THEATERS. 


uiNDLOSD  AND  TENANT,  S  44. 


Theater    queue    as    nuisance, 

SANCES,  S   B7. 

Implied  authority  of  member  of  Arm 
conducting  theater  to  borrow  money, 
see  Partnership,  S  27. 


Liability  of  innkeeper  or  boardinghouae 
keeper  for  theft  from  boarder,  see 
Innkeepers,  g§  8,  17. 

Insurance  against,  see  Insurance,  S  861. 

In  genera),  see  Larceny. 

Liability  of  master  for  theft  committed 
by  servant,  see  Master  and  Serv- 
ant, g  446, 

Liability  of  board  of  education  for  pu- 
pil's property  stolen  from  cloak- 
room, see  Schools,  %  16. 


THREATS. 

Right  of  action  for  nervous  shock  caused 

by,  see  Case,  §  1. 
Liability   of  employer   of  detective   for 

threats  made  by,  see  PRINCIPAL  AND 

Agent,  S  69. 


Right  of  purchaser  of  theater  ticket,  see 

Amusements,  9  4. 
Conditions   on,  as  part  of  contract  of 

carnage,  see  Carriers,  S  82. 


Right  of  purchaser  of  standing  timber 
to  enjoin  seller  from  preventing  his 
entering  upon  the  property  to  re- 
move it,  see  Injunction,  S  30. 

i  3.  Eatate  or  latereat  oreated  by  aale 
or  llcenae  to  out;  paaiing  of  tttl«. 

Conveyance  of  timber  not  specifying 
time  for  removal,  as  conveying:  fee 
simple,  or  right  to  remove  within 
reasonable  time.     3:869. 

g   5.  RcTooatlon  of  Uoenao  to  ent. 

Revocability  of  license  to  enter  and  cut, 
incidental  to  sale  of  standing  timber. 
5:202. 
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g  6.  Tlm«  for  remOT«l. 

BIghIa    under    eonvfvanee 

tlon  of  timber  not  apeclfying  time 
for  remoi-at.     3:873  fcaae p.  saO) . 

Deed  giving:  right  to  cut  timber  within 
reasonable  time,  as  justifying  entry 
forty-two  years  thereafter.     3:8B9. 


TIME. 

Release  of  guarantor  or  surety  by  exten- 
sion of  time  to  principal  debtor,  see 
Guaranty,  9  27;  Principal  and 
Surety,  S  18. 

For  payment  of  intereat,  see  Interest, 
S  56. 

Extension  of  time  to  purchaser  of  mort- 
gaged property  as  releasing  original 
-  mortgagor,  or  intermediate  grantee, 
see  Mortgage,  §  44. 

For  payment,  see  Payment,  9  29. 

(t  3.  Coa^pnteUoa  1b  geBeraL 

Inclusion  or  exclusion  of  day  on  which 
event  takes  place.    7:444. 

Commencement  of  term  of  twenty-one 
years  created  by  trust  deed.    7:444. 

8  7.  —  exelvdluK  Banday  or  IioIldAjr. 

When  rent  falling  due  on  Sunday  is  in 
arrear,  see  Landlord  and  Tenant, 
9  217. 


TIPS. 

Right  to  take  into  consideration  in  ascer- 
taining damages  for  wrongful  dis- 
missal of  employee,  see  Damages,  S 
140. 

Inclusion  of,  m  determining  earnings  for 
purpose  oi  awarding  compensation, 
see    Workmen's    Compensation,   S 


TITHE  HAP. 

As  evidence,  see  Evidence,  9  702, 

TITLE. 

Validity  of  title  acquired  by  purchaser 
from  administrator  of  supposed  in- 
testate, where  will  is  subsequently 
discovered,  see  Executors  anp  Ad- 
ministrators, S  39. 


Title  acquired  by  bona  fide  purcfaaser 
under  exercise  of  power  of  sale  in 
mortga^  during  its  suspension  by 
order  nisi  for  forectosure.  see  Mort- 
gage, S  94.  I 

Constructive  notice  to  purchaser  of  de- 
fect in,  see  Vendor  and  Purchaser, 


Liability   ( 


Liability  of  corporation  for  tort  of 
agent,  see  Corporations,  3  104. 

of   infant  for   tort   connected 
fvith  contract,  see  Infants,  g  39. 

Negligence  of  employer,  see  Master  and 
Servant,  II. 

Employer's  liability  for  torts  of  em- 
ployee, see  Master  and  Servant, 
III. 

Liability  of  independent  contractor  for 
negligent  manner  in  which  work  is 
performed,  see  Master  and  Serv- 
ant, IV.  b. 

Liability  of  parent  for  tort  of  infant 
child,  see  Parent  and  Child,  9  11. 

Liability  of  firm  for  tort  of  partner  in 
course  of  business,  see  Partner- 
ship, S  47. 

Liability  of  principal  for  tort  of  agent, 
see  Principal  and  ^gent,  II.  c. 

FarUonlBr  torts. 

Wrongful  arrest,  see  Arrest. 

Assault,  see  Assault  and  Battery. 

Boycott,  see  Boycotts. 

Negligence  of  carrier,  see  Carriers. 

Breach  of  promise,  see  Breach  op  Prom- 
ise. 

Various  torts  for  which  action  on  the 
case  win  lie,  see  Case. 

Conspiracy,  see  Conspiracy. 

Death,  see  Death. 

False  imprisonment,  see  False  Impris- 
onment, 

Fraud  and  deceit,  see  Fraud  and  Deceit. 

Conveyances  in  fraud  of  creditors,  see 
Fraudulent  Conveyances. 

Fright,  see  Fright. 

Alienation  of  affections,  see  Husband 
AND  Wife,  H  138-144. 

Criminal  conversation,  see  Husband  and 
Wife,  9  145. 

Libel  or  slander,  see  Libel  and  Slander. 

Malicious  prosecution,  see  MALICIOUS 
Prosecution. 


Italic  type  ladleatea  polnta  wttk  amnotatlom. 


TORTS-TBADDIO  OR  DEAUNG. 


Interference  with  relation  of  master  and 
servant,  existing  or  prospective,  see 
Master  and  Servant,  V. 

Negligence  generally,  see  Negligence. 

Nuisances,  see  Nuisances. 

Infringement  of  patent,  see  PATENTS,  V. 

Infringement  of  trademark  or  trade- 
name, or  unfair  competition,  see 
Trademarks,  etc.,  IV. 

Trespass,  see  Trespass. 

Tortious  conversion,  see  Trover  AND 
Conversion. 

9  1.  0«»«rs]lr. 

Exercise  of  lawful  right  as  ^ving  par- 
ties injured  thereby  a  right  of  ac- 
tion.   5:242. 


t   I.  Generallj. 

Right  of  owners  of  tug  to  recover  dam- 
ages for  loss  of  towage  remunera- 
tion through  negligent  sinking  of 
tow.    3:138. 


TRADE  ABSOCXATIOH. 

Validity  of  rule  not  to  employ  former 
employee  of  member  so  requesting. 
10:929. 


TKADE  DISPUTE. 

See  also  Words  and  Phrases,  70. 

Combination  in  furtherance  of,  as 
lawful  conspiracy.     1:197. 

Applicability  of  term  to  dispute  between 
labor  union  and  employer  of 
union  workmen  who  refuses  to 
ploy  members  of  union.    1:197. 


IV.  InfringemeBt  a«d  onfal*  oaupe- 

UtloM,  e§  37,  38. 
vn.  HeslstTBtloii,  §  59, 

III.   IVHAT    MAY    BH. 

g  21.  D«Boriptl*e  warda  or  words  de- 
notiniK  ufttDre,  kind,  or  qnalltj  of 
article. 

Registration  as,  of  invented  word  which 
has  become  descriptive.    1:640. 

S  29.  PaTtlonlav  words,   pbrases,  and 

Cyclostyle.'  1:140. 


a.  In  general  I  wliat  conitltntes. 

§  37.  ITse  of  trademark  or  tradename 
for    dlSarent    article    or    class   of 

Right  of  noncompetitor  to  enjoin  carry- 
•      iiig  on  business  in  such  a  way  as  to 
induce   belief    it    is    carried    on   by 
plaintiff,  see  Injunction,  9  173. 


Right  on  expiration  of  patent  or  copt*- 
rloht  to  use  of  name  by  uiAlcft 
afllrte  linn  become  known.  1:0*9 
(cane  p.   gto)  . 

VII.    REGISTRATION. 

S  69.  Oanerall7. 

Right  to  registration,  conditions  deter- 
mining. 1:640  (opinion  of  Buckley, 
L.  J.). 


TRADE  nXTIIREB. 

See  Fixtures,  g  37. 


III.  What  mar  ba,  gg  21,  29. 


TRADE  PROTECTION  SOCIETY. 

Information  communicated  by,  as  priv 
ileged,   see    Libel  and   Slandeb, 
119. 


TRADE  VMIONS. 

See  Labor  Organizations. 


TRADIMG  OR  DEALIltO. 

See  Words  and  Phrases,  71. 
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XRABINO  •T&MPt. 

8   I.  Oenarally. 

A»  unlau)/ul  gift  enterprtae  or  loUert/. 

TBEES, 


TRADING  WITH  THE  ENEHT. 

See  War,  §  8. 


Alighting  from  or  boarding  moving 
train  as  voluntary  exposure  to  un- 
necessary danger  or  obvious  risk  of 
injury,  within  exception  in  accident 
insurance  policy,  see  Insurance,  g 


TRAHWATS. 

See  Street  Railways. 


TRAPDOOR. 


Liability  of  abutting  owner  of,  for  injury 
to  passerb;^  stumbline  over  hinge  to 
trapdoor  in  sidewalk,  see  High- 
ways, S  174. 


TRAVEI:.ER. 


TRAVELING  SALESMAN. 

Duty  of  employer  of,  to  provide  woric, 
see  Master  and  Servant,  ^  21. 

Sight  of  to  commissions,  see  Principal 
AND  Agent,  S  102. 


TREATIES. 


Right  of  adjoining  owner  as  to  branches 
overhanging  boundary,  see  Adjoin- 
ing Landowners,  S  7. 

Near  boundary,  as  nuisance,  see  Nui- 
sances, S  57. 

As  timber,  see  Timber. 


TRESPASS. 

.  CiTili 

c.  WIio    in>7    in«l>it«In    tb«    i 

tiom  8  8. 

d.  Defenaea,  i   IS. 


e.  WIio  nar  iMiliitaln  tke  k«tloB. 
S  8.  Genar«Uj. 

Ballee'»  right  to  maintain  action  of, 
for  damage  or  conversion  of  bailed 
property.     3 :391. 

Right  of  tn^rtgafft^  in  poaaeMaion  to 
maintain  aetion  for  trespass  antr- 
cedeitt  to  hia  eittry,     9;9!l. 

d.  DafeaaaB. 

S   13.  DefensM   —   title   or   lioenae    to 


known    to 


II.  Condnet  and  dl>po*ali 

a.  RaoeptloB  of  avidenee,  |  8. 
d.  Statesienta,    arKnaiaata.    as 
aondnot  of  ooonael,  |  35. 


Italie  type  iadleatoa  pobita  with  MinotAtlon. 


'-"-'"cV^ 


Ilf— amitlaiifid.  I 

e.  Cxiitodr,   eoBdiLct,   and   dellb- 
eratlou  of  jnry,  g  4S. 
in.  Sabmlttlng    oa««    or    ^neatlon    to ' 
Jniyi    qneBtlons    of    laiv    or  | 
fact  I 

b.  Qneations  of  Iftv  and  (act; 
power  of  «onrt  and  Jnrr,  §§  ' 
68,  80i.  07.  107.  183,  143, 
I6S,  17X,  173,  176,  178, 
179,  185,  20S.  X12. 

d.  In    oriDBinal    oaMi,    Sg    437, 
445. 
TI.  Verdict  or  flndixg*  of  inryi 

b.  T«Udlty  and  anflialenoji  oon- 
■traetlon  and  eSeot,  8  48S. 

II.    COXDL'CT  AKD  DISPOSAL. 

e.  RaeeptloB  of  «*ldenoe. 

g  8.  Generally. 

Translation   of   evidence   for  benefit   of 
prisoner,  aee  Criminal  Law,  S  110. 


B  36.  ATtvmeBt  Keserally, 

Eight,  under  Canada  Criminal  Code,  S 
661,  subs.  2,  of  crown  counsel  to 
reply  where  no  evidenoe  is  offered 
by  defense.    2:336. 


S  46.  Separatlen    of   Jnrora. 

Separation  of  Jury  In  civil  caai 

validating  verdict.     10:3s   (case  p 
25). 
III.    SL'BMITTIXO  CASE  OR  <tl'ElST10\ 
TO  JCRy*  ttlBSTIOXB  OF  l.A'W  OH 
FACT. 


X.  Canae  and  effect. 

I  68.  Of  personal  Injnrr. 

Whether  breach  of  duty  on  part  of 
driver  of  omnibus  in  permitting 
conductor  to  drive  was  effective 
cause  of  injury  occasioned  by  con- 
ductor's incompetence,  as  question 
for  iory.    6:683. 

3.  RcaaonableBeaa, 

t  S61    [New].    Rcaionableneaa  of 

contract  In  restraint  of  trad*. 

Reason ablenes a  of  contract  in  restraint 
of  trade  as  question  of  law.  7:630 
(opinion  of  Lord  Haldane). 


g-97.  GoneraUj. 

Question  what  constitutes  a  front  or 
nearest  external  wall,  within  mean- 
ing of  building  regulations,  as  one 
of  fact.     1:135. 

Question  whether  structure  not  of  uni- 
form height  may  be  regarded  as  sev- 
eral distinct  buildings  for  the  pur- 
pose of  determining  compliance  with 
building  regulations,  as  one  of  fact. 
1:136. 


g  107.  Carrier;  paiBmigar)  depot 
Eronnda. 

Character  of  carrier  as  common  or  pri- 
vate aa  a  question  of  fact  for  jury. 
8:783. 

9  123.  Master  and  >erTaBt  —  aoope  of 
emplorment. 

Whether  act  of  servant  in  loosing  savage 
dog  was  done  in  course  of  employ- 
ment, as  question  for  jury.    2:1. 

S.  Intent)  pnrposBi  malloa;  bellaf. 

8  143.  Halloei  probable  oamse  —  Ih 
actions  for  mallctona  proceeatttta 
or  false  Imprisonment. 

Reasonable  and  probable  cause,  in  action 
for  malicious  prosecution.    7:264. 


ictlon  and  Tnlldlty. 


SuhntanUal  performant^  of  tntlldlno 
contrart,  trh^n  one  for  Jurg. 
lO :76». 


7.  Libel  and  slander. 

g    172.  PriTll^e. 

OuestfoMS  fnr  court  or  Jury  in  aetloti 
for  defamation  baaed  on  »tate- 
mcnt»  made  In  character  of  a  irit- 
MPM.     4:97S. 

Question  of  excess  of  privilege  not  for 
jury  where  comment  on  matter  of 
public  interest  incapable  of  being  in- 
terpreted as  going  beyond  honest 
criticism.    3:490. 

g    173.  Intent;  malice. 

Question  of  malice  in  making  accusation 
of  theft  as  one  for  jury.    10:298. 
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8,  Nesllceiicei  oBinniptian  «f  risk, 

8   176.  Generally. 

Negligence  rendering  keeper  of  boarding 
houae  liable  for  theft  from  boarder. 


Negligence  in  manner  of  drawing  check, 
as  question  of  fact.  9:720  (opinion 
of  Lord  Finlay). 


Su/pctcncii  of  efldenoe  in  action  a^/ainat 
carrier  for  act  of  drunken  poasen- 
ger  to  carry  caee  to  jury.     i:3H. 

Question  of  carrier's  negligence  in  ac- 
cepting drunken  person  as  passen- 
ger, as  question  for  jury.     4:293. 

%   179.  Contribntory  negllKenoe. 

Contributor/  negligence  of  passenger 
protruding  arm  from  window  of 
railway  car  as  question  for  jury. 
8:650. 

11.  I«*araii«e  matters. 

8  195.  Inoreaae  of  risk. 

Queationn  for  fury  in  action  grouring 
out  of  proiHalon  in  fire  inaurancf 
policy  prohibiting  preaenoe  of 
dfnignnted  art  Idea  on  prentiaen. 
3:50. 


13.  Criminal   mattera. 


S  203.  Generally. 

Whether  refusal  of  parent  to  consent  to 
Burgical  operation  on  child  consti- 
tutes criminal  neglect,  as  question 
of  fact.     6:4S0. 

14.  MiacoUaaeon*. 


8  212.  GeneraUy. 

Question,  in  action  against  infant  for 
necessaries,  whether  he  was  already 
adequately  supplied,  as  one  at  fact. 
1:143. 

Question  whether  writer  of  article  for 
encyclopedia  has  parted  with  the 
copyright  therein,  as  one  of  fact. 
1:314. 

ElTect  of  requisition  of  vessel  to  deter- 
mine time  charter  party  as  question 
of  fact.    8:546. 


d.  Im  orlntlnal  eaaes. 
3.  Meoeaaity,  pvaprlety  and  eorraat- 

(b)  On  aTideace  and  facta. 


S  437.  CradibiUty     < 
eTideaoe. 

Right  to  instruction  as  to  necessity  of 
corroboration  of  evidence  of  accom- 
plice.   9:120. 

§  446.  Reaeonable  donbt. 

Necessity  of  instructing  jury  to  acquit  in 
case  of  reasonable  doubt.    9:129. 

VI.    VDRDICT  OK  FINDINGS  OF  JUKV. 


1,  In  eivil  oaeea. 

g  48S.  Generally. 

Attempt,  abandoned  by  jury,  to  attach 
condition,    a  a    invalidating    verdict. 


TBOTCR  AKD  OOHVERSIOH. 

H.  Rii^t  af  aotlasi 

a.  In  geaeral,  §  3. 

b.  OonTeraioni  wluit  eonatitataa, • 

§8  XI.  ss.  sa 

in.  Defenae*,  68  46,  49. 


It.    BIGHT  OF  ACTION, 
a.  In  general. 


b.  CeKveraion;  what  eonatltatea. 
1.  In  generaL 

8  21.  OaneraUy. 

What  amounts  to  conversion  of  chattel 
by  cotenant,  see  COTBNANCr,  %  31. 


Italic  type  indioatat  poiate  with  aanotatlan. 
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1X8» 


Appropriation  by  landowner  of  fruit 
from  overhanging  branches  of  tree 
growing  near  boundary  as.    9:256. 

g  22.  ObtataliiK  propert/  frmn  ob« 
ftot  entitled  to  seU  or  deUver  it 
Kenerallj. 

Liability  of  purchaser  of  article  from 
one  in  posiaesaion  under  hire-pur- 
chase agreement.    9:897. 

g  30.  TakittE    or    ■*!«    of    mortcased 

eliattol*. 

See  post,  §  45. 

III.    DKFB?rSBS. 

g  4fi.  Def  eaaea. 

Cuatom  of  architect  to  retain  plans  as 
defense  to  action  for  posseafiion 
thereof.    3:460. 

Unexercised  power  of  sale  under  chattel 
mortgage  aa  defense.     3:902. 

I  4B.  ^  title  or  rlgbt  to  poueaaien  in 

tkird  partr- 
Right  of  defendant,  to  impeach  contract 
under  which  plaintiff  claims  title  as 
being  void  under  Statute  of  Frauds, 
without  setting  up  such  defense,  see 
Pl.£ADINC,  S  510. 

Right  o{  defendant  in  action  for  con- 
version to  (ni peach  •plalntlff't  title 
a»  hetng  baaed  upoit  a  contract  void 
under  the  Statute  of  Fravda. 
3:733. 


TRUCKMAN. 

As  common  carrier,  see  Carriers,  S  14. 


See  Trusts,  II. 


TRTTBTB. 


X.  la     genarall     ereatleBi     valldltj) 

termi  natiim  t 
b,  Expr«>B    or    deolared    traata; 

pvaeataiy  traata,  g  IT. 
d.  lapliad,      oMUtraetlTe,      and 

ranltlns  traata,   gg    88,  ST, 

39,  41. 
a.  Tenaiaatlon,  I  40. 


II.  Traatevai 

b.  BisMa,    powera,    dntlea,    and 
Uabilitlea,  ^g  Tl.  TZ,  lOZ. 
m.  RiKbta    and    liabiliUea    of    oeitol 

que  tnut,  gg   1D&,  106. 
IV.  UablUtj    of    traat    estate    (ener- 
aU7.  g  118> 

Fiduciary  relationship  to  interest  ad- 
verse  to  that  of  corporation  as  dis- 
qualifying director,  see  Corpora- 
tions, 3  136. 

Fiduciary  relation  of  directors  toward 
corporation  or  its  stockholders,  sea 
Corporations,  XI.  d. 

Receiver  as  fiduciary,  see  Reckivbrs. 


S   IT.  Generally. 

For  charitable  purposes,  see  ChariTIBS. 
As  affected  by  rule  against  perpetuities, 
see  Perpetuities. 

d.  I^pllad,    eonatraetiTe,    and   veaalt- 


1.     Implied  traatBi 

g  S6.  Oeaerally. 

Relation  of  trustee  and  cestui  que  trust 
between  legal  and  beneficial  owner 
of  stock,  in  absence  of  contractual 
relation.     8:355. 


2.  ConatnietiT*  trmata. 


g   2T.  Generally. 

routraetval  obligation  to  transfer  p*r- 
lain  propttrty  fty  wow  of  security  oa 
creative  of  truat  therein.  S  :8* 
(came  p.  S7) . 

Agreement  to  pledge  property  which 
promisor  expects  to  obtain  from  per- 
son   owing   him,   as   creating   trust 


therein.    8:57. 


g   39.  Tranaaetiona     by     ar     between 

pecaons   In   partlealar  velatlaBS 

—  prlnelpal  and  acent. 

A|r>'«ement    for    secret    commission    as 

creating  trust  for  principal.    8:252. 
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g  41.  — p»rtnera,    lolst    s<Teatn(«r*, 

eo-own«ra,  otB. 
Se«  Joint  Adventures  and  Syndicates, 

S2. 

«,  Terml»atio». 

8  40.  Gaaer*llj. 

Computation  of  period  embraced  by  trust 
term,  crcateid  by  deed.    7:444. 

II.    TRt'STBBS. 


g  71.  lUchts,  pmrera,  and  4ntl«a  sea> 

Ri^t  to  indemnity  against  liabilities  in 
curred,  see  post,  S  119. 

Right  as  betireen  trvrtee  and  cealul 
que  trust  to  compenaaUon  due  for 
fanner'*  nervieet  aa  director,  1 :31A 
(case  p,  307) . 

Representation  of  unborn  children  by 
trustees  of  deed  of  settlement,  in  ac- 
tion to  determine  construction.     4: 


S   72.  UabiUtlaa  KeavrallT- 

Payment  of  interest  by  trustee  as  ac- 
knowledgment of  existence  of  trust 
capital  to  deprive  him  of  benefit  of 
Statute  of  Limitations,  see  Limita- 
tion OF  Actions,  S  244. 


ant.     4:1. 
8   102.  Aooovntlns. 

Admissibility,  in  action  afcainst  trustees 
for  accounting,  of  accounts  kept  by 
solicitors  employed  by  them,  see  Evi- 
dence, %  6G6. 

OP 


a,  Ib  geaeraL 

8   106.  RlKhts  and  IstereaU  of  %«»•• 

flelariaa  Kenerallj. 
Fact  that  legal  title  is  in  trustees  during 
beneficiary's    minority   as    afTecting 
running  of  Statute  of  Limitations, 
see  Limitation  of  Actions,  §  2181. 

lUght  oa  hetieeen  trustee  and  cestui 
que  Iruat  tm  eotnpettaatttm  due  for 
former'a  serviced  a 
l;ai8  «^ee  p.  307). 


ApportianmenI,  as  beliteen  life  tenant 
and  remainderman,  of  incotnm  from 
HecurlHee  u-hfcA  (he  trustee  vaut 
or   mau  convert.     e:207    (ease  p. 

199). 


8  119.  For  ezpensoB  of  admlwUtra- 
tto«t  v«lmbnra«iae«t  of  tnutea. 

Right  of  trustees  of  club  to  indenutitj 
for  obligations  incurred  on  ita  b^ 
half,  see  Clubs,  $  5. 

Right  of  receiver  to  be  indemnified  out 
of  trust  estate  for  costs  incurred  in 
defending  action  charging  him  with 
fraud  and  misconduct,  see  Rscstv- 
BR8,  S  66. 

Right  of  trustee  to  be  indemnified  for 
stockholders'  liability  inenrred  by 
him.     3:356. 

Limitation  of  rule  that  trustees  are  en- 
titled to  be  indemnified  against  lia- 
Mllties  incurred.    5:762. 


TOO  AKD  TOW. 

See  TowAGB. 


PoBsession  of  surfaee  of  land  over, 
adverse  to  railway  company,  i 
Adverse  Possession,  S  17. 


ULTERIOR  PURPOSE. 

of  court  lo  decline  Jurlsdietion 
'  mill  berauKe  of  ptaintiffa  motive 
'  ulterior  piri-iioKc.     0:338. 


UVBORH  OHIX.DREK. 

Child  en  ventre  sa  mere  as  a  life  in  be- 
ing, within  rule  against  perpetuities, 
see  Perpetuitibs,  !  6. 

Representation  of,  by  trustees  under 
deed  of  settlement  In  action  for  its 
construction,  ue  TRUSTS,  I  71. 


Italle  typo  ladleataa  polata  wltk  aanotation. 


UNBORN  CHILDREN— VEXDOR  AND  PURCHASKK. 


Right  of  child  en  ventre  sa  mere  to  take 
under  bequest  to  "children,"  see 
Wills,  §  212. 

Appointment  of  person  to  represent, 
where  no  member  of  class  is  in  exist- 
ence.   4:10  (opinion  of  Byrne,  J.)- 


mrCBASTITT. 

Condonation  of  antenuptial  unehastity, 
see  DivoKCE  and  Separation,  S  561- 

Charee  of,  againHt  man,  as  actionable 
defamation,  s«e  Libel  and  Slander, 
I  40. 


nNDERGBOnND  WATEBS. 

See  WATfats,  11.  j. 


OMUkWrUI.  MEASS. 

See  Words  and  Pbraobs,  72. 


DNLOASIHG, 

Effect  of  proviaton  exempting^  carrier 
from  liability  for  loss  due  to,  see 
CARRtERB,  S  6161. 


UNSAFE  PKEKISEI. 

Sufllciency  of  evidence  to  establish  char- 
acter of,  see  Evidence,  3  1483. 

Liability  for  injury  caused  by,  generally, 
see  Negligence,  I,  c. 


UHBEAWORTHIZrESS. 


mnrSVAL  DANGER. 

S«e  WOKDS  AND  PHRA8B8,  78. 


▼AOAHCT. 

Of  inenred  premises,  see  INSURANCI,  S 


VAIiVABU:  CONSmERATIOM. 


Money    measurement    as    criterion,    seo 

Bankruptcy,  S  46. 
Agreement  not  to  sue  for  divorce  as,  see 

Bankruptcy,  S  46. 
Check     as    valuable    consideration    for 

Sromissory  note,  where  paid  on 
irged  endorsement  of  payee's  name, 
see  Bills  and  Notes,  I  201, 
Future  support  of  grantor,  see  Fraudu- 
lent Conveyances,  %  16. 
Givine  of  time  to  debtor  by  creditor,  ses 
Mobtgacb,  g  13. 


VARIANCE. 

Amendment  of  pleading  to  conform  to 
cause  of  action  proved,  see  Plkad- 
iNo,  9  134. 


Highways,  : 
Liability  of  employer  for  negligence  of 
one  to  whom  servant  entrusts  man- 
agement of  vehicle,  see  Mastes  and 
Servant,  S  421. 


TENIIINO  UAOHINE. 

As  violating  statute  against  unlawful 
gaming,  see  Gahinc,  i  11. 

Sale  by,  as  violation,  of  statute  against 
Sunday  trading,  see  Sunday,  %  16. 


VENDOR  AND  PnROHAIEB. 

I.  BeqolaltM    avd    vUUltj    of    oob- 
tnet,  SB    1.  3- 
n.  OomatrBotloB     aad    operatlaB     at 
eantMOt)     rlgbt*,     rranedlea 
and  UabillUM  of  parUeai 
b.  P»rnhasa  aianej,  |  30. 
m.  Vaador-a  Ubm,  g  SB. 
TV,  Reii>lMi«a  of  a«Bt»aoti 
&.  In  (aneral,   %   63. 
«.  OroaMda  f*T  raaalaalaa,  %  68. 
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V.  Rielita  and  lUMlltlea  of  p*rUes 
M  to  third  pevaon)  bona  fido 
pnrohnatiTi  t 

a.  In  8«aeT.l,  g    73. 

b.  Wlio      are      bona      fide      pnr- 

chMora,   §  86. 

Recovery  of  exemplary  dama^res  for 
vendor's  failure  to  make  title.  Bee 
Damages,  ^  47. 

Damages  recoverable  anainst  «^nt  of 
vendor  of  land  for  false  representa- 
tion entitling  purchaser  to  rescind, 
see  Damages,  S  201. 

Fixtures  aa  between  vendor  and  par- 
chaser,  see  Fixtures,  i  86. 

Right  to  specific  performance,  see  SPB- 
ciric  Performance. 

Contracts  for  purchaser  of  standing 
timber,  see  TIMBER. 

I.   RB«i;iSITB9     AMD     VALIDITT     OF 


R   1.  0«ner*ll)'. 

Validity  of  contract  for  purchase  of  land 
in  England  between  British  subject 
and  attorney  in  fact  of  alien  enemy. 


Cotnmiinlratlon     naming     price     tu     v 
guotallon,     or     an     offer     to     aell. 
3:229. 
II.    rOTTBTRTJCTIOTT    AND    OPBHATION 
OF      CONTRACT  I      RIGHTS.      RBHE- 
DIBS    AND    LIAB1I.1TIB8    OF    PAR- 
TIBS. 

b.  pDrohaae  ^anaj. 
I  30.  AbBtement  or  dednotloni. 

Right  of  purchaser  to.  in  case  of  mip 
representation  collateral  to  contract. 
8:880. 

III.   VENDOR'S    LIEN. 


Rightm  of  aeJIer  of   prluifa,    retalnlna 
tUJe   thereto   or  a  tien   thereon,  'an 
aoatwit    Uett    of   i-fndor    of   realty. 
J;07O!  7:907. 
IV.   RESCISSION    OF   CONTRACT. 


I  63.  OMMrally. 

Amount    recoverable    by 
land  upon  rescisaion. 


a.  Oratmda  for  readaatoa. 

§   69.  Fraud. 

FaliU!  statement  aa  to  why  friee  wa» 
low  aa  ground  far  reaeii>«ion  of  sale. 
10:422   (case  p.  *04). 


V.  RIQHTS  AND  LIABILITIES  OF- 
PARTIES  AS  TO  THIRD  PBRSONi 
BONA  FIDB  PURCHASERS. 

8  79.  Oenerally. 

Validity  of  title  Required  by  purchaser 
from  administrator  of  supposed  In- 
testate where  a  will  is  subsequsntly 
discovered,  see  Executors  and  Ad- 

H1NI8TRAT0RB,  I   39. 


b.  Wbo  ara  boi 


,  Ada  pinrahaaai 


I  86.  ITotlee  Mr  ffaet*  piBttlac  ob  im- 

anirjf. 
Failure  of  purchaser  to  demand  title  to 
which  ne  has  a  right  as  affecting 
him  with  constructive  notice  of  facts 
which  he  would  have  learned.  2: 
844. 


VEin)OK*S  ■LTEK. 


On  peraonal  property,  see  Sale,  8  136. 
On  real  property,  see  VENDOR  and  Pur- 
CBAaER,  ni. 


TSITEREAX  DISEASE. 

Condonation  of,  see  DivOrck  and  Sbpa- 


VERDICT. 

Power  of  appellate  eomt  to  set  aside  ver- 
dict as  rendered  under  the  influence 
of  passion  or  prejudice  where  preju- 
dicial evidence  was  not  open  to  ex- 
ception, see  Appeal  and  Error,  <! 
346. 

Attempt  by  Jury,  afterwards  abandoned, 
to  attach  condition,  as  invalidating 
verdict,  see  Appeal  and  Error,  I 


Italia  trp*  lBdloat«B  palata  witb  aoBotatlom. 


VERDICT— WAR. 


Reduction  of  amount  as  condition  of  re- 
fuainfT  new  trial,  see  Appeal  and 
Errob,  i  869. 


Effect  of  provision  relieving  carrier  from 
liability  for  damage  by,  see  CaB' 
EIEB8,  I  6161. 


Liability  of  vessel  at  fault  fn  collision 
for  expense  of  removing  wreck  from 
harbor,  see  Collision,  I  X. 

Vessel  engaged  in  towing,  as  common 
carrier,  see  CARitiBRS,  §16). 

Effect  of  provision  excepting  carrier 
from  loss  occasioned  by  mismanage- 
ment of,  see  Carriers,  §  616}. 

Right  of  mortgagees  of,  see  Chattel 
Mortgage,  S§  37,  65. 

Insurance  on,  see  Insurance,  XXIX, 

Seizure  of,  as  prise  of  war,  see  Prize 
AND  Capturk. 

Payment  of  instalments  of  price  daring 
construction  of,  as  evidence  of  inten- 
tion to  pass  title,  see  Sale,  S  25. 


VEXATIOUS  lUITS. 


Se«  Words  and  Phbases,  74. 


Deviation  from  ordinary  course  of,  as 
affecting  rights  and  liabilities  of 
carrier,  see  Carriers,  SS  501,  619, 
568,  B73,  591. 


Of  employees  as  element  of  damages  re- 
coverable for  breach  of  contract  to 
famish  machinery,  see  Damages,  S 
126. 


Duty  of  employer  to  supply  employees 
paid  by  piece  with  work  during  term 
of  employment,  see  MASTER  AND 
Servant,  S  21. 


wagoners. 

Carriers,  §  16}. 


WAIVER. 


Of  error  in  trial  court,  see  Appeal  and 

Error,  XI.  j. 
Of  attorney's  lien  by  taking  security,  see 

Attorneys,  S  72. 
By  diplomatic  ofHcer  of  immunity  from 

suit,  see  Diplomatic  and  Consular 

Officers. 
Of  conditions  in  policies  of  insurance,  see 

Insurance,  XIX. 
Of  lessee's  option  to  purchase  by  accept- 
ance of  new  lease,  see  Landlord  and 

Tenant,  g  22. 
Acceptance  of  rent  iy  landlord  as  waiver 

of  cause  of  forfeiture  or  notice  to 

quit,  see  Landlord  and  Tenant,  §§ 

62,  86. 
Of  valid  ground  of  objection  to  tendered, 

by  refusing  them  on  other  grounds, 

see  Sales,  S  168. 


Erection  of  as  violation  of  covenant  not 
to  build  upon  certain  land,  see  Cove- 
nants AND  Conditions,  9  55, 

Party  wall,  see  Party  Wall. 


Validity  of  contract  made  in  anticipation 
of  war  between  countries  of  con- 
tracting parties,  see  Contracts,  % 
307. 

Validity  of  provision  in  contract  fo^  sus- 
pension in  case  of  war  between 
countries  of  parties,  see  Contracts, 
8  807. 

Restriction  on  street  lighting  in  conse- 
quence of,  as  excusing  full  perform- 
ance of  contract  by  gas  company, 
see  Contracts,  S  462. 
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Rights  of  parties  to  eontracta  the  per- 
formance of  which  is  interfered  with 
by  war,  see  Contracts,  §S  449,  452i, 
6101. 

Effect  of  war  on  contract  of 
see  Insurance,  $S  109,  626. 


breaking  out  of  war  between 
tries  of  insurer  and  of  assured,  and 
ill  contemplation  thereof,  see  INSUB- 
ANCE,  §   629. 

Insurance  against  war  risks,  see  Insur- 
ance, %%  8151,  818,  821,  825,  831. 

Governmental  prohibition  of  occupancy 
of  premises  by  enemy  subject,  as 
exonerating  lessee  from  liability  to 
pay  rent,  see  Landlord  and  Ten- 
ant, §  80. 

Effect  of  enlistment  or  draft  upon  con- 
.  tract  of  employment,  see  Master 
and  Servant,  §  48. 

Effect  on  contracts  of  partnership,  see 
Paktnership,  §9  IS,  88,  94. 

Effect  of  war  upon  contracts  of  agency 
and  powers  of  attorney  on  behalf  of 
an  alien  enemy,  see  Pbincipai.  and 
Agent,  g  8. 

Law  of  capture  and  prize,  see  Prize  and 
Capture. 

Validity  of  provision  for  suspension 
liquidation  of  contract  of  sale 
case  of  war,  see  Sale,  g  1. 

Applicability  of  provision  for  suspension 
of  contract  of  sale  in  event  of  war, 
to  case  of  war  between  countries  of 
contracting  parties,  see  Sale,  9  97. 

Effect  of,  opon  c.  i.  f.  contract,  see  Sale, 
S97. 

Shortage  of  article  occasioned  by  war, 
as  within  provision  of  contract  of 
sale  for  relief  of  sdler,  see  Sale,  8 
106. 

Effect  of  war  between  countries  of  con- 
tracting parties  to  dissolve  contract 
for  sale  and  delivery  of  quantity  of 
ore  to  be  shipped  from  a  neut^'al 
country  in  instalments  during  a 
period  of  years,  see  Sale,  S  112. 

Effect  of  governmental  requisition  of 
chartered  vessel,  see  Shipping,  g  7. 

S  t.  0*aenJl7. 

ValidUu     of    statute    tnalcirtg     mtlltary 

service   cnmpulaory.      7:593    (case 

p.  B89). 
Regulation  of  price  of  food  agvaliit 

exercttm  of  the  tear  power.     7:063 

(case  p.  ess> . 


§  7.  Allen 

Right  to  habeas  corpus,  see  Habeas  Cob- 
pus,  g  6. 

Incapacity  of,  to  act  as  director  ot 
domestic  corporation,  see  Corfoba- 
TIONS,  9  115. 

Right  of  alien  enemy  to  vote  as  share- 
holder in  domestic  corporation,  see 
Corporations,  5  317. 

Validity  of  contract  for  purchase  of  land 
in  England,  between  British  subject 
and  attorney  of  alien  enemy,  see 
Vendor  and  Purchaser,  B  1. 


status  of  permon  mho  tuu  OeveateA  Hitn- 
aelf  of  nnHoNOl  eharacter  tottfcoiU 
aoquirtng  a  new  one.  7!SS7  (oames 
pp.  ses,   880)  . 

Status  of  one  leaving  country  to  go  ta 

enemy  country.     8:681. 
Place  of  residence  as  criterion.    6:648. 

Stalua  of  corporation  aa  alien  enernv- 
8:333  (caaeiipp.  304,  StO)  ;  7:7SS 
(caae  p.  708) . 

Status  of  corporation  as,  determined  by 
place  of  incorporation.  5;3IM:  6: 
810.       . 

Status  of  corporation  as  affected  by  fact 
that  its  property  is  situated  in 
enem^  territory  where  it  has  a  duly 
constituted  agent  for  transaction  of 
business.    7:708. 

Domestic  corporation  carrying  on  busi- 
ness in  enemy  country,  as  alien 
enemy.  6:269  (opinion  of  Lord 
Parker  of  Waddington,  with  the 
concurrence  of  Viscount  Mersey, 
Lord  Kinnear  and  Lord  Sumner). 

Domestic  corporation  shares  of  which 
are  held  by  alien  enemies,  as  having 
status  of  alien  enemy.  6 :269  (opin- 
ion of  Lord  Halsbury). 

Semble,  that  domestic  corporation  may 
assume  enemy  character  if  person 
in  control  of  its  affairs  is  resident  in 
enemy  country  or  adheres  to  enemy. 
6:269  (opinion  of  Lord  Parker  of 
Waddington,  with  the  concurrence 
of  Viscount  Mersey,  Lord  Kinnear 
and  Lord  Sumner). 


Italic  t7p«  indicates  pslnta  with  RnnotatioBa 


WAR;   WAREHOUSEMAN. 


Appointment  under  Tradin?  with  the 
Enemy  Act  of  investigator  of  busi- 
ness owned  by,  as  implied  author* 

.  ization  to  continue  it  during  war. 
6:304. 

S  8.  —  tr>dl>c  with. 


offense,  independently  of 
statute.    7:889. 

Character  of  intercourse  with  enemy 
country  prohibited  by  common  law. 
7:814;   7:889. 

Performance  of  contract  as  involving. 
8:482. 

Acceptance  of  neutral's  offer  to  sell 
goods  theh  in  enemy  country  «b 
trading  with  the  enemy.     7:889. 

Legality  of  transaction  as  amounting  to 
trading  with  the  enemy  as  depend- 
ent upon  profitableness.  8:734 
(opinion  of  Lord -Atkinson). 

Validity  of  contract  for  purcbaaa  of 
land  in  England  between  British 
subject  and  attorney  in  fact  of  alien 
enemy,    8:681. 

Advice  of  leeal  adviser  and  government 
official  tnat  act  is  legal,  as  excuse 
for  violation  of  statute  against  trad- 
ing with  the  enemy.    7:889. 

English  Trading  with  the  Enemy  Act 
1914  and  Trading  with  the  Enemy 
Proclamation  No.  2,  as  impliedly 
permitting  what  is  not  expressly 
prohibited.    7:814. 

Introspective  operation  of  Australian 
Trading  with  the  Enemy  Act. 
7:889. 

S   9.  —  aetianB  >Bd  pfooeadlnsi  by  aad 

Interned  ahen,  see  post,  S  101. 

AUen     enemlen     aa     UllffautH.       Btlifia 

(rase    p.    a4S)  ;    7  :/ie4     (caKe    p. 

8*2). 
A»    plaintlffH    «r    rIalmanU.       S.-SS3; 

7:86S. 
IFhere   enentjf   doe»   not   reMde   in   hia 

Oir«  country.  B:S8T;  T.-AfiO. 
SuiU  nro^rtng  out  of  tranHaeHonn  per- 

mltteit  by  the  governtnent.     S:SSS. 
Effect    of   leor   on   auU   ftrevlmudjf   in- 

aUtuted,  tudgtnent  recovered,  or  ap- 

peal  pending.  B.saO;  7:se7. 
ffature  and  form  of  plea.  S.-dOO. 
A*  ^artiem  defendant.    S:eas. 


Altachmetit  proceedlnga.     B:B07. 
Enforcement     of     mortgage,     deed     of 

trust,   or  other  Hen,     B:B97. 
Right  to  habeas  corpus.     8:600. 

Right  to  sue.     5:648. 

Effect  of  Art.  23  (h)  of  chap.  1.  8  2  of 

the  Annex  to  the  Hague  Convention 

of  1907  to  give  alien  enemy  right 

to  sue.     5:867. 
Ri^t    to    appear    and    defend    action. 

5:648. 
Right  of  alien   enemy  plaintiff  to   ap- 

real  action  commenced  before  out- 
reak  of  war.     6:648. 
Right  of  alien  enemy  defendant  to  ap- 
peal.   6:648. 
Suspension    during    war    of    appeal    by 
alien  enemy  from   decree  revoking 
patent.    6 :548. 
Service    of    process    in    action    against 
alien  enemy.    5:648. 

9   lO.  —  eoKflaoatlon   aff   property  of. 

By  capture  and  condemnation  as  prixe, 
see  Pkizb  and  Capture. 

8  I0|  [New].  —  iMtonment. 

As  affecting  contract  entered  into  with 

resident  alien,  see  Contracts,  I  307. 
Right   of   persons    interned   to   writ   of 

habeas  corpus,  see  Habeas  Corpus, 


Internment  of  alien  enemy  as 
of  royal  prerogative.     8:763. 

Internment  of  resident  alien  of  enemy 
nationality  as  affecting  his  right  to 
maintain  action.    7:842. 


Oti(»  of  conquering  stale  with  rempeot 
to  ojaigationa  of  conquered  aUtte. 
S:BOO  (ease  p.  S8B), 


WAREBronSEKAN. 

carrier,     see     CARiiiEits, 
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WABRAKTT. 


H.  W»t«r   lighU   nnd    CAMmeaii    ■■ 

between  indtTldnalBi 
J.  SnbterrAnean  wntari]  apiinsat 

valU,  gg  180,  IBS. 
k,  Artlfiolal      panda,      ehaanela^ 

and  ooBdltloma,  S  IBT,  1»». 
m.  Advene  vie;  pxeiorlptloH,    ( 

207. 
m.  Pnblle  water  inpplT: 

a.  Domestio'aBd  miiBlelpal  vmw— 

poeea,  g  S3  8. 

Ab  boundaries,  see  Boundaries. 


Presentation  of  bill  of  excbaoge  as  war- 
ranty of  genuineness  of  bill  of  lad- 
InK  attached,  see  Bills  of  Lading, 
9  12. 

Of    seaworthiness,    effect    of    breach    of, 
upon  contract  of  affreightment, 
Carrikrs,  §  6911. 

Measure  of  damages  recoverable  for 
breach  of  warrantjr,  see  Damages, 
III.  b,  4,  c. 

Recovery  of  profits  anticipated  from 
operation  of  machinery,  as  element 
of  damages  for  breach  of  warranty, 
see  Damages,  §  379. 


In  policy  of  marine  insurance,  see  In- 
surance, XXIX. 

Implied  warranty  of  litnesa  of  leased 
premises  for  intended  use,  see  Land- 
lord AND  Tenant,  S  44. 

Implied  warranty  that  power  supplied 
to  operate  machinery  shall  be  rea- 
sonably fit  for  the  purpose,  see 
Landlord  and  Tenant,  I  160. 

On  sale  of  personalty,  see  Sale,  IL 


Liability  of  testamentary  trustee  to  re- 
mainderman for  waste  by  life  ten- 
ant, see  Trusts,  §  72. 


WASTING   SECURITIES. 

Apportionment  of  income  from,  as  be- 
tween life  tenant  and  remainder- 
man, see  Life  Tenants,  §  16. 

See  also  Words  and  Phrases,  76. 
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VARNIlta. 

Duty  of  seller  of  dangerous  article  to 
warn    purchaser,    see    Megligence, 
S  40. 
Duty  of  workmen  engaged  in  making  re- 
pairs to  warn  persons  coming  upon 
S remises    of   concealed   danger,    see 
EGLIGENCE,  9  63. 


J.  Snbterraneaa        waters;        apTlmCBi 


wKter*  —  rtshta  aa 


Bight  to  pump  up  uyffer  ichere  the  re- 
mutt  is  to  carry  airatt  another's  min- 
eral  tn  Botvlion.      S:SS4    (case   p. 

S   183.  Snbterraneau  atreans. 

Character  of  *>^ter  flowing  under- 
ground <n  a  defiueil  but  unftitown 
channel.     3:901    (cane  p.  980). 

Rights  in  underground  stream  flowine 
in  defined  but  unknown  channu. 
2:980. 


g   107.  Genepally. 

Right  of  riparian  owner  to  dam  stream. 
3:662. 

8   109.  Pondlnc   water. 


OtenersAfp  of  itam  as  giving  exetuafve 
right  to  water  impounded.     3:&60 

(catie  p.  S83) . 


m.  Adverse  nsei  prMerlpttva. 


g   20T.  OeaeraUr. 

Acquisition  of  rights  i 
scription.    3:652. 


Italic  type  Indicates  palate  wltb  auatatlo>. 
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WATERS— WILLS. 


OI.   PUBLIC  ^ATER  SUPPLY. 


«.  DomeBtlo    nnd    mutiialpal    pnrpoaea.    See  WoRDS  AND  PHRASES,  76. 


8  238.  Qenorklly. 

Failure  of  public  authorities  to  repair 
highway  as  intervening  cause  exon- 
erating  water  company  from  liabil- 
ity for  injury  caused  by  defect 
created  by  it,  see  Proximate  Cause, 
fi  69. 


WAT. 

«  Easements. 


WEARING  AFFAREL. 

Duty  of  husband  to  furnish  wife  ■pith, 
see  Husband  and  Wife,  S  8i. 

Validity  of  agreement  between  husband 
and  wife  that  latter's  wearing  ap- 
parel shall  be  husband's  property,  as 
against  execution  creditors,  see 
Husband  and  Wife,  S  126> 


See  WOBDB  AND  Phrases,  77. 


WIDOW.- 


F»e  of  party  irnll  aa  protectt<nt  against 
ureather  as  rendering  adiolning 
«Mm«r  liable  to  contributa  to  ooat. 

ei4aa. 


Duty  of  Bteamship  company  to  per 
coming  on,  see  Carriers,  §  331. 


WHARFINGERS. 


Liability  of  one  leaving  load  of  wheat 
unattended  on  highway  for  injury  to 
horses  by  eating  it,  see  Antmals, 
19. 


Election  of,  to  take  against  will,  see 
Wuxs.  XV.  f. 

Rights  of,  in  intestate  husband's  es- 
tate, see  Descent  and  Distribu- 
tion, §S  34,  35. 

Rights  of,  to  dower,  see  Dower. 

Validity  of  condition  in  restraint  of 
marriage,  see  Wills,  ^  272. 

See  also  Woiu>S  AND  Phrases,  78. 


In  general,  see  Husband  and  Wife. 

Presumption  as  to  husband's  insurable 
interest  in  life  of  wife,  see  Evi- 
dence, §  447. 


WILLS. 

I.  In  gemeral,  g  6. 
IL  Natnre     and     extant    of    teata- 

a.  In  Reneral,  g   13. 

b.  Reitrlotioni  Tip  on  Ita  ezer- 

elifl,  gB   14,  15. 
III.  Wlio  may  make: 

b.  Mental  eapaolty.  fi  22. 
IT.  Wbo  may  take,  Sfi   27,  S8. 
VI.  Form   and   ooatenta;    teitamen- 
tarj  charaotar; 
b.  Teatamentary  eharaoter,  gg 
48,  4Si. 
VII- A   [Hew].  Saldlera'      aad      Sea- 
men'*  wllla,   g    S3i. 
IX.  Ezeentlon;  atteatatlon,  g  60. 
X.  BcToeation;  revlTal.   gg   84,  92, 
93,  99. 
XIT.  Probate;  oonteit)  foreiicn  -wllla i 
a.  In    Eeneral,    gg     111,    114, 
121. 

*.  Trial  or  kearine,  g   125. 

Xm.  Devlaei  and   legaciea: 

m.  Conatmotlan   Renerally,    gg 
140,   147.  151).  163. 
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XIII.— oontl  nned. 

b.  Olfta     by     i>tplieaUa>,     g§ 
170-181. 

e.  Deaoripttom  of  property,  gg 

1 87,  lOT. 
d.  Deiorlption     of     baaefiota- 

rtea;    elua   gltf,    gg    200, 

202,   203,.  208,   SIZ,   217- 

219. 
t.  Gifts   OTBT   upon    a   cobIIb- 

Eeney,  g   SZ8. 
K.  HMtnre  of  aatate  or  iBtareat 

oreatad,  gg  233,  236,  251, 

265-267,    272,    276,    277, 

279,   Z80. 
XIV.  OperatloB  and  effeot,  8   S06. 
ZV.  Bighta    BBd    UabUltlea    of    ds- 

Tiaeca  and  leKataeai 

a.  IB    geiiaral,    gg    309,    311, 

318-320. 

b.  Cl«««ea  or  klndi  of  lecaelea, 

H   325. 
o.  AbatemeBt,  gg  327,  328. 
a.  rapaing,  gtl   336,  337,  341. 

f.  Election.   B8  342,  362,  363. 

365. 
i.  Effect   of   failure,    lapae,   or 
roBUBciatloB       on       other 
proTiaions;    devolattott   6b 
failure  of  gift,  §  372. 
XVI.  Suit   to    coMatrne    or   reform,    § 
374. 

Bequests  for  charitable  or  public  pur- 
poses, see  Charities,  I. 

Validity  of'  grant  of  administration 
where  will  is  subsequently  dis- 
covered, see  Executors  and  Ad- 
ministrators, 9  13. 

Construction  of  statute  making  executor 
a  trustee  of  undisposed-of  residue, 
see  Executors  and  Administra- 
TORS,   S   50. 

Will  as  "writing  identifying  policy" 
within  statute  permitting  husband 
to  create  trust  in  life  insurance  for 
wife's  benefit,  see  Insurance,  S  221. 

Validity  of  bequest  as  affected  by  rule 
against  perpetuities,  see  Perpetu- 
ities. 

Taxation  of  property  passing  by  will, 
see  Taxes,  XIV. 

Discretion  conferred  upon  testimentary 
trustees  as  personal  to  them,  see 
Trusts,  S  71. 

i.  in  geixbrai.. 

fi   6.  ESeet  of  partial  iBvalldity. 

Effert  nf  Ini-tilidilH  of  beq^ie^t,  oc(vi- 
R(»iml  fc«  liilffPHt  of  alleHlittfi  wtt- 
nr  •■«.  iipiiu  riftliti  of  perHonK  jotnlly 
nr  •uihueiiuvntly  entitled  thereto. 
4;7IO    tiiiHp  p.    704). 

__^  Italic   fTn.~(-Jt— i1^ 


Effect  of  partial  illegality  of  beqaest 
(or  two  purposes  one  of  which  is 
illegal.    10:669. 


a.  In   sanenU. 


Validity  of  bequest  to  be  transmitted  by 
legatee   to   undiacloned   benefldary. 

9:aie. 

Validity  of  bequest  in  form  of  direction 
to  executor  to  carry  out  certain  un- 
disclosed instructions  previously 
given  by  testator.    9:798. 

b.  Boatrlotlona  apoa   ita  ezerolao. 

g   14.  Generally. 

Validity  of  bequest  for  care  of  tomb  or 
burial  lot,  see  CHARITIES,  S  15. 

e  16.  ReatriotloBa  oa  glfta  for  oluu^ 
liable  or   rellKloBa  pDrpoaea. 

Validity  of  bequest  to  rector  of  Jesuit 
college  in  aid  of  school  for  the 
training  of  pupils  intending  for  the 
church.    1 :949. 

III.    WHO  MAV  MAKE. 


b.  Hental  eapaoltj. 

g  22.  Gemorally. 

Teatamentary  niparMy  at  the  tlmx  of 
giving  Instructlotis  for  uiill  oa  mf- 
fectino  menifiire  of  enpaclty  le/itrft 
tnuHt  eriKt  nf  time  of  cxprutfoM. 
2:4t    (cam  p.  33). 

IV.   -WnO    MAV  TAKE. 

8  27.  OoBerally. 

night  of  one  eonvlrled  of  homicide  to 
take  under  irlll  of  vtctlm.  7:901 
(cane  p.  983). 

g  28.  SnbaorlblBB  witneaaea  or  tbelr 
relattrea. 

Effect  of  invalidity  of  bequest,  oc- 
casioned by  interest  of  attesting  wit- 
ness, upon  .rights  of  other  benefi- 
ciaries, see  ante,  %  6. 


">lnta  ^tb  aBnotatlon. 


b.  Teat*M«at>iT  ab>M>ot*r. 


8  48.  Lattera. 
Written  by  soldier  i 
S  531. 


8  481    [Xav].  Hamorand*. 


sailor,  see  post, 


Memorandum 


nltp  of  paper  attached 
to,  or  upon  envelop  eonlalntng, 
utrurltii  or  evidence  of  indeMed- 
tiPHjf,  aa  teatamenUir]/  d1«poaltion 
thereof.     9:90   (canes  pp.  73,  77J  . 

Words  "I  don't  want  this  money  paid 
up,"  on  envelop  containing  I.  0.  U, 
aa  bequest  of  debts  evidenced  there- 
by.    9:73. 

Slip  of  paper  attached  to  deposit  receipt 
bearing-  certain  names  and  amounts 
as  testamentary  disposition  there- 
of.    9 177. 


S  fiSi.  apaarallj. 

Soldlern'   attd  eeamen'e  ttHlg.     4:890; 

S  :2t9. 
In  acneraJ.     *:890;  8:219. 
Who    entitled    to    Itene/U    of   prlrtlege. 

4:901;   S:S19. 
CaiidltlanK  tinder  icklch  much  uriUa  ntay 

he   made.      4:903;  6:220. 
'•Actual   milltars   service."     4:903. 
"At  nea."     4:BOe. 
SeccHiiU)!    of    tegtator'a    tetrtg    in    ex- 

fcrnif*.      4:908. 
Hoir  Inna  operative.     4:009. 
SufflrleHcif    of   expression 

tarn    Intent.      4:909:    S:22l 


Will  attested  by  two  witnesses  aa. 
8:208. 

Letter  written  by  soldier  as  soldier's 
will,  though  expressing  intention  to 
draw  more  formal  will.     4:896. 

Effect  of  order  to  mobilize  as  placing 
soldier  in  "actual  military  service 
within  statute  exempting  persons  so 
situated  from  observance  of  ordi- 
nary testamentary  formalities. 
4:895. 


Member  of  escort  tij  party  engaged  in 
delimiting  frontier  upon  concloaion 
of  military  operations  as  in  "actual 
military  service,"  within  Wills  Act 
8:208. 

Applicability  to  soldier'c^  will  of  statU' 
tory  provision  invalidating  bequests 
to  attesting  witnesses.     8:208. 

IX.    EXECrxlOS;   ATTESTATION. 

8  60.  Oenerally. 

Law  governing  question  of  due  executioi^ 
of  will  disposing  of  chattel  interest 
in  land,  see  Conflict  of  Laws,  S 


Effect  of  execution  by  Mttatafce  of  will 
intended  for  another  peraon. 
3:341    (ca»e  p.  339). 

Effect  of  mistake  in  executing  wrong 
will  by  parties  intending  mutual 
wills.    3:339. 

Effect  of  presence  of  notary  who  de- 
clines to  attest  will,  upon  validity 
of  attestation  in  manner  provided  in 
case  no  notary  is  present.     2:33. 

T.   REVOCATION  t    RBVIVAI.. 

9  84.  Genevally. 

Effect  of  revocation  of  specific  bequesta 
upon  Itequest  of  residue  to  legatees 
in  projH?r(fon  to  their  refpective 
legacies.     10:90  (case  p.  48). 

9  92.  Dependent   relative   reToeatlDB. 


ifuipilcd  Infrnffon  (o  exe- 
trilt  upon  presumptive 
-'  -'••      2:538   (ease  p. 


Effect 

reroeatloH  of  old. 
634). 

S  03.  Snbaeqaent  will. 

Admissibility  of  extrinsic  evidence  on 
question  whether  earlier  was  re- 
voked by  later  will,  see  Evidence, 
S  764. 

Effect  of  later  to  revoke  earlier  u-iU  bg 
impllcallun,  where  later  irill  does 
not  diHpose  of  whole  estate.  B:3S 
(case  p.  20)  . 

Intention  of  testator  to  revoke  earlier  by 
later  will,  to  be  gathered  from  sub- 
stance  rather  than  from  form. 
6:26. 

Fact  that  legacies,  if  cumulative,  would 
amount  to  more  than  total  value  of 
estate,  as  indicative  of  intention 
that  later  is  to  Bupersede  earlier 
will.    6:26. 
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b.  Qifta  br  impUMiUoii. 


Subsequent  rattficatton  of  vttauthoHged 
destruction  as  revocation  of  will. 
S!SSO  (caae  p.  Sii). 

Mutilation  of  will  with  intention,  which 
is  not  fulfilled,  of  making  another. 
2:534. 


g   111.  GeBernlly. 

DiBmiasal  from  probate  action  of  leg- 
atee convicted  of  killing  testator. 
7:983. 

8  114.  lAit,  mntllfttad  or  deatrored 
wills. 

Insertion  of  missing  words  upon  probatt 
of  torn  will  which  has  been  pieced 
together.     2:544. 

g   121.  Conteata. 

Validity  of  agreement  that  costs  of 

test  shall  be  paid  out  of  estate,  see 

Contracts,  §  326. 

b.  Trl»l  or  hearinB. 

g   125.  GenerallT. 

Rights  of  official  solicitor  as  guardian 
ad  litem  for  lunatic  defendant  :' 
probate. suit.    2:544. 

XIII.   DBVI8BS  AND  LBGACIBS. 

ft.  Oonatmotlon   generally. 

g   140.  Ge»erall7. 

Law  governing  construction  of,  see  Cot 
PLICT  OF  Laws,  II.  j. 

g   I4T.  Aaaertainment  of  intention. 


Right    to    look   a 

tnattrr    cnnrcleil    or 

eriirptlnfi     remiilnina 

portion   of  M- 

It.      lO.SOS    (rase   p. 

794;. 

g   163.  Constmction        of        lansnase 

Applicability  of  rule  that  term  of  art 
must  be  given  technical  meaning 
where  term  used  is  not  term  of  art, 
but  an  equivalent.     7:957. 


S   ITO.  From  r«at&la  In  wUIa. 

Declaration  that  one  of  next  of  kin  shall 
have  no  share  of  property  as  implied 
gift  to  others,  of  property  not  dia> 
posed  of.     10:559. 

g   180.  From  gltt  orer. 

Bequest  upon  trust  to  pay  one-third  of 
the  income  to  each  of  three  persons 
for  life,  and  after  the  death  of  the 
survivor  upon  trust  as  to  one-third 
to  the  children  of  each  of  them,  with 
limitation  over  in  default  of  chil- 
dren, aa  implying  gi^t  of  income  ac- 
cruing from  the  death  of  any  of 
them  until  the  death  of  the  survivor, 
to  the  children  of  the  one  so  dying. 
8:347. 


aift  over  bp  impttcatton  wAere  prop- 
erty ta  given  over  at  death  and  firat 
taker  marriea,  or  vtec  veraa. 
4 :30e. 

e.  Deaorlptlon  of  property. 

g   1ST.  Peraon«I   property   genemlly. 

SufUciency  of  bequest  to  pase  bank  de- 
posit, a  .-539  (cases  pp.  629, 
S3*). 

Bequest  of  "property  situated  in"  a 
<-ertai7t  place  aa  including  Incor- 
poreal personvlttf.  I0:4BI  (caae 
p.  434J  . 

Meaning  of  word  "motjey"  depends  on 

context  an^  surrounding  circum- 
stances. 4:546. 
Bequest  of  share  of  net  profits  in  certain 
commercial  undertakings  as  enti- 
tling legatee  to  advances  made  b; 
testator  to  such  concerns.     8:599. 

S   1S7.  Real4n*ry  olana^ 

Beqiicat  of  "the  rent  of  tny  moneg"  aa 
rompreliendliig  entire  reiHduary  ea- 
tale.    4:a4s  (caae  p.  S48} . 

When  trill  the  appointment  of  a  "re- 
Hiduaiy  Icffalee"  amount  lo  a  gift 
of  viidiepoKed-of  reaity.  S:141 
(ease  p.  139) . 


Italic  type  iBdioates  points  witb  annotatlMt. 
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f  200.  Mode  of  dealsaatloB. 

Bight  to  legacy  an  between  dalmante 
one  of  irhont  is  erartfy  and  the 
other  of  trhom  Is  {itexactly  de- 
scribed.    8:849. 

Limitation  over  to  "next  eldest"  as 
meaning  next  younger.     1:613. 

Test  of  existence  of  ambijfuity  in  de- 
scription of  a  legatee.  8:839  (opiU' 
ion  of  Lord  Dunedin). 

Accurate  use  of  name  as  precluding 
further  inquiry  into  identity  of  per- 


( opinion    of 


intended. 
Earl  Loreburn). 
Sufficiency  of  evidence  to  displace  pre- 
sumption that  the  "National  Society 
for  the  Prevention  of  Cruelty  to 
Children"  was  the  -society  of  that 
name,  and  not  the  "Scottish  Na- 
tional Society  for  the  Prevention  of 
Cruelty  to  Children."     8:839. 


Effect  of  de&cripHon  of  a  legatee  aa 
auKtaining  a  relaUonehIp  to  the 
tentntor  irhirh  he  does  not  in  fact 
bear  to  entitle  htm  to  share  In  a 
gift  to  relatives  of  that  degree, 
a -.131. 

Characterization  of  persons  appointed 
executors  as  "my  nephews,  when 
one  of  them  was  a  nephew  of  the 
testatrix  and  two  nephews  of  her 
husband,  as  entitling  nephews  and 
nieces  of  husband  generally,  or 
nephews  named  as  executors,  to  par- 
ticipate in  gift  to  "my  nephews  and 
nieces."     8:126. 

Kight  of  woman  espoused  by  testator 
with  knowledge  of  previous  husband 
living,  to  bequest  of  income  during 
widowhood.    4 :60. 


B   203.  Helta. 


e  208.  Hezt  of  kin. 

Law  governing  construction  of  testa- 
mentary gift  to  next  of  kin  of  per- 
son domiciled  in  another  jurisdic- 
tion, see  CoNFUCT  op  Laws,  g  142. 


B  212.  ChUdren. 

Right  of  Illegitimate  chtldren  to  tatce 
under  tentamentani  gift  to  "chit- 
dreit."     8:295   (ease  p.  210). 

Right  of  illegitimate  children  to  take 
under  bequest  to  "children"  of  an- 
other, who  also  had  legitimate  chil- 
dren, where  testator  Mlieved  them 

legitimate.    8:279. 

Right  of  descendants  of  a  person  de- 
ceased tthen  a  tdll  ifitc  made  irho, 
had  he  survived  the  l-estator,  would 
have  been  a  beneficiary  thereunder, 
to  take  under  provlnlnn  for  children 
or  issue  of  deceaned  beneflciaries. 
S:aefS  (case  p.  369}  . 

Capacity  of  child  en  ventre  sa  mere  to 
take  und^r  devise  or  bequest  to 
"children,"   etc.     1:582. 

Gift  to  children  "livinj^"  or  "bom"  at  a 
certain  period  as  including  child  in 
ventre  sa  mere.     1:668;  1:687. 

Child  in  ventre  sa  mere  at  testator's 
death  as  a  child  born  in  his  life- 
time, where  provision  for  such  child 
is  less  favorable  than  for  an  after- 
born  child.     1:668. 

8  217.  OUh  gift!. 

Defined.        7:775      (opinion     of      Lord 

-  Davey) . 
6  218.  BeQaeat  «■  one  to  ola«a  or  In- 


Bequest  as  one  to  a  class,  which  does 
not  purport  to  be  such.    7:775. 

A  and  the  child  or  children 
of  B,  where  persona  described  are 
in  fact  all  testator's  nephews  and 
nieces.    7:775. 

g   21&.  Time      of      Baeertalnment      »( 

Time  for  ascertaining  remainderman 
under  gift  of  remainder,  after  life 
estate,  to  testator's  "nearest  male 
heir."    7:957. 

f.  Gift*  over  upon  »  oontlnBenef. 

a   2Sa  DylnK  without  Isane  —  gltt*  to 

irkicli  oontlnKoncy  sppllea. 

Applicabilitv  of  provision  that  in  case 
of  death  without  issue  the  share  of 
the  beneficiary  shall  fall  into  resi- 
due, to  arcrued  as  welt  as  original 
shares.     3:145. 
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(.  Kktmr*      of 


I  233.  G«iterftllr. 


I  236.  Bsqasat  of  Istereat  or  bisoai* 
SB    imolndlng    fmnd    (r«m    wUeh 

Oift  of  interest  or  income  of  personal 
or  mixt^  /wnd  aa  a  gift  of  the  prin- 
cipal,   a-.eoi. 

Gift  of  dividends  without  limit  of  time 
as  gift  of  stock.     8:699. 

Gift  of  profits  ariaine:  from  business 
without  limit  of  time  as  gift  of 
capital  invested  therein.     8:699. 

8  2S1.  Unitattoni  or  otliar  proTl- 
■iona  TspuKiutnt  to  or  inoonaiatent 
with  fee  or  nbaolnte  latereat  — 
reatralnta    npou    altenation. 

Provision  that  devisee  (nay  sell  only  to 
one  of  his  brothers,  and  for  a  price 
to  be  determined,  in  event  of  dis- 
agreement, by  arbitration,  as  re~ 
pugnant  to  estate  devised.     1:813. 

2.  Eatatea  or  (Ifta  npom  Bondltlon. 

S  205.  GeB«iwU7. 

Duty  of  executor  to  inform  legatee  of 
terms  of  legacy,  see  Executors  and 
Administrators,  §21. 


Charaeter,  aa  condition  or  Umit4ition, 
of  proviMton  in  realraint  of  mar- 
riage.   4:128. 


Cliaractcr,  of  testamentary  provision 
that  hencfiriary  ghall  as»ume  or  vsc 
a  eertain  name.     7:192. 

CondltlonH  in  restraint  of  marriage. 
4:1*2. 

Provision  that  devotion  of  income  to 
charitable  purpose  shail  not  talce 
nlace  until  accumulation  of  reserve 
fund.    2:872. 

Construction  of  condition  as  subsequent 
rather  than  nrecedent  to  be  pre- 
ferred.    7:1R2. 


Condition  asninst  marriage  annaxed  to 
gift  of  life  estate  as  merely  in  ter- 
rorem  and  consequently  inoperative 
where  the  gift  over  was  only  upon 
the  determination  of  the  life  estate. 
4:1. 

Status  of  legatee  as  previously  married 
or  not,  as  bearing  upon  validity  of 
condition  in  restraint  of  marriaKe. 
4:1. 

S  276.  GoMstmottoti  aad  operation. 


Limitation  of  operation  of  shifting 
clause  in  event  of  death  of  any  re- 
mainderman under  30,  or  without  is- 
sue, to  lifetime  of  life  tenant,  by 
provision  that  if  any  should,  after 
death  of  life  tenant  and  attainrnK 
age  of  30,  desire  to  sell,  he  may  sell 
to  other  remaindermen  only.    1:813. 

fl  277.  Performanco  or  br«acik. 

Estoppel  of  beneficiary  of  eift  over  to 
assert  breach  of  condition  upon 
'  which  legacy  was  given,  see  Es- 
toppel, g  99. 


of    marriai/e. 


g  279.  EVeot   of  breaoh. 


g  280.  Dlaeliai^e  by  InpoaalbilltT  of 


Act  of  God  as  excusing  performance  of 
condition    subsequent.     7:182. 

Effect  upon  gift,  contingent  uoon  death 
of  life  tenant  without  children,  con- 
ditioned upon  assumption  of  testa- 
tor's name,  of  failure  of  devisee,  wb? 
died  durini;  life  tenancy,  to  comply 
with  condition.     7:182. 


Italio  tTpe  Indicatea  points  with  amaotation. 
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XIV.    OPBBATIOIf  AND  BFPHCT. 


Effect  of  death  of  beneficiary  of  tetua- 
mentary  gift  of  an  annuity,  before 
ita  purchase.    2  :B09  (case  p.  B03)  . 


Effect  of  declaration  of  will  cutting  off 
heii'  or  next  of  Mn  or  reatrtcting 
Mm  to  prorinion  made,  to  erelwde 
hint  from  participation  in  teatator'a 
properly.     10:006    (case  p.   659). 

Effect  of  declaration  in  will  that  certain 
person  is  "not  to  have  a  penny,"  to 
exclude  him  from  participation  as 
one  of  next  of  kin,  in  property  not 

effectually  disposed  of.    10 :559. 


I  318.  RtsKta   of   exaovtoiT   devlaMa- 

Liabllitv  of  testamentary  trustee  to  re- 
mainderman for  waste  by  life  ten- 
ant, see  Tbtists,  %  72. 

i  319.  Beqneata   to  ozedltor*. 

Is  a  legacy  given  to  a  creditor  in  aatia- 
facUon  of  hill  debt  entitled  to  pritkT' 
tty  over  other  Icgaciea  of  the  aatne 
claaa.     2:S00. 


t  SOS.  CI«aer«llj. 

Bringing  advaric«ments  into  hotchpot 
where  will  directs  a  distribution  as 
in  case  of  intestacy,  see  Adtakce- 
MENTS,  §  2. 

Apportionment  of  income  as  between 
life  tenant  and  remainderman,  see 
Life  Tenants,  8  16, 

Payment  of  interest  by  devisee  of  mort- 
gaged property  as  interrupting  run- 
ning of  Statute  of  Limitations 
agrainat  other  devisees  of  realty,  sev 
Limitation  of  Actions,  3  245. 

When  (•  gift  of  annuity  free  of  incom< 
tax?     9:666  (caae  p.  660). 

Itlght  of  legatee  of  atoctc  entitled  t 
eumiitatiie  dtvldenda,  to  dividend 
eubxequently  declared  covering  ar- 
rearages theretofore  exiating. 
10.-007   (caae  p.  S74j. 

Amount  to  which  personal  representa- 
tives of  proposed  annuitant  who  dies 
before  purchase  of  annuity  are  en- 
titled.    2:903. 

Applicability  of  presumption  that  testa- 
tor does  not  intend  life  tenant  to 
consume  principal,  to  case  of  haz- 
ardous securities.    6:199. 

Sufficiency  of  provisions  of  will  to  rehut 
presumption  that  testator  intended 
tenant  for  life  to  be  entitled  rather 
to  the  use  of  the  value,  rather  than 
the  income,  of  shares  in  a  coat  com- 
pany.   6 :  199. 


Ih-oi'lalon  in  will  dlr«eting  deduction 
of  debt*)  from  aharea  of  legatees, 
aa  retpiiring  deduction  of  atatute- 
barred  debt.    *:737. 

Duty  of  sole  residuary  legatee  to  bring 
barred  debt  into  account  before  par- 
ticipating in  creditor's  estate. 
4:718. 

b.  OI»*««s  or  Idiitla  at  legaolea. 


o.  AbatameBt. 

;  3ST.  Oenevally. 

,egac^  given  in  satisfaction  of  ascer- 
tained debt  as  subject  to  abatement. 
2:602. 

g  3S8.  Of    ■pealflo     deTtaea    and    be- 

Forgivenesa  of  all  unsecured  debts  due 
testator  from  his  children  as  spe- 
cific legacy  not  liable  to  abatement. 
2:502. 


g  336.  GeneraUj. 

Where  fef^  the  proviaiona  of  a  ipIU,  upon 
the  failure  of  a  gift  of  a  ahare  iti 
the  retHdue  the  ahare  («  to  fall  bach 
Into  the  reaidue,  doea  it  become  fn- 
teatate  properly  to  the  extent  of 
the  proportionate  ahare  Of  the  firat 
taker  thereof,    3:169. 
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g  337.  By  death  or  failure  of  derlaee 
or  legatee. 

Effect  of  death  during  testator's  life- 
time^ of  member  of  class  to  which 
bequest  is  made.    7 :775. 

g  341.  Operation   of   atatnte   to   pre- 

Effect  of  statutes  desigtiefi  to  prevent 
lapsing  of  testamentary  provisions 
upon  death  of  beneficiary  in  testa- 
tor's lifetime,  to  'render  property 
bequeathed  twice  liable  to  estate 
duty,  see  Taxes,  g  269. 

Right  of  trustee  in  bankriipti-g  of 
legatee  di/tng  before  tentator  to 
claim  legacy  under  Htatute  prevent' 
Inn  lapse.     10:56S    fca«e  p.   SS4). 

f.  Eleettoa. 


ft  342.  Generally. 

Right  of  beneficiary  of  will  in  one  juris- 
diction, aRsinst  which  widow  has 
elected,  to  contest  her  right  to  take 
under  will  in  another  jurisdiction. 
8:609. 


1.  Effect  of  failure,  lapie,  or  reaaa- 
oi«tl«»  on  other  proTleionat  dovola- 
tlon  on  f ailnre  of  fUt. 

I  372.  DerolntioB  of  lapaed  or  valA 
devlaos  or  IcEaolea  —  on  fallnKe 
of  realdvary  gUt. 

Effect  of  direction  that  lapsed  share  of 
residue  fall  back  into  residue. 
3:145. 

XVI. 


8  374.  Generally. 

Applicability  of  statute  requiring  ob- 
taining of  leave  to  appeal  in  action 
against  liquidator,  to  action  for  cod- 
struction  of  will  of  which  trust  com- 
pany in  liquidation  is  executor,  see 
Appeal  and  Erbos,  S  65. 

Bringing  action  to  obtain  interpretation 
of,  as  estoppel  to  contest  validity  of 
testamentary  trust,  see  Estoppel, 
§  137. 


Protrusion  of  arm  from  window  of  car 
by  passenger  as  contributory  negli- 
gence, see  Carriers,  %  364. 


Effect  of  election  in  one  JuriadlcHott 
upon  right  to  elect  a«  to  property 
attuated,  in  another  iurlndietion. 
3:019    (case  p.  SOB). 

fl  353.  ECeot  of  election  gainst  oilL 
As  affecting  right  to  compensation,  see 
post,  §  355. 

Effect  of  election  in  one  JuriadU-tion 
upon  right  to  elert  aa  to  property 
mtiiated  in  another  Jurisdiction. 
3:S19   (case  p.  BOO). 

8  3BS.  Seqneatration  of  renooneed 
prorlaion  for  benefit  of  legateea 
diaappointed  by  eleotion. 

Duty  of  person  electing  against  will  to 


also  elected  to  take  certain  prop- 
erty  against  the  wilt.  3:523. 
Compensation  received  by  one  electing 
to  take  against  will,  from  others 
also  electing  against  will,  as  part  of 
benefits  received  from  which  he  is 
bound  to  compensate  legatees  disap- 
pointed by  his  own  election.    8:523. 


Liability  of  landowner  stretching  wire 
across  path  used  by  public,  see  Nbo- 
LIGENCE,  g  87. 


WITITEBSES. 

in.  Ezamlnattont 

b.  Croaa-exanUnation,    g    67. 
IV.  Impeaebinsi  diaoredltlns;  e«rrob* 
orating,  g   107. 

Liability  of  one  procuring  defamatory 
testimony  to  be  given,  see  Case,  §  1. 

Liability  of,  for  neirlie^ntly  giving  false 
evidence,  see  Case,  §  1. 

Privilege  of,  with  respect  to  defamatory 
statements,  see  Libel  and  Slander, 
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III.    BXAMITfATION. 


b.  Crpaa-ezanUiuttloB. 

i  67.  To  dlaoredlt  witaeu. 

Matter  brought  out  by  cross-examination 
going  to  credit  of  witness  as  war- 
ranting appellate  court  in  setting 
aside  verdict  for  passion  or  prej- 
udice, see  Apfeal  and  Error,  8  36. 

Right  to  ask  woman  accused  of  illegal 
operation,  who  bad  testified  that  she 
had  carried  on  business  of  certif- 
icated midwife  at  her  house,  how 
long  since  a  child  was  bom  there. 
9:129. 


Evi- 


8   107.  CorxoborKtion    of    a«i 

Sufficiency    of    corroboration, 

DENC£,  g    1619. 

Right  to  instruction  as  to  necessity  of 
corroboration,  see  Trial,  9  438. 


WORDS  AND   PHRASES. 

1.  "Absolutely  free."     1:769. 

2.  "Accident."    9:478. 

8.  "Accidental  means."    2:368. 

4.  "Accident  arising  out  of  and  in  the 
course  of  employment."  3:62;  7:128; 
7:142. 

B.  "A  clear  annuity."     9:569. 

6.  "Actual  military  service."  4:S96; 
8:208. 

7.  "Advances."    9:963. 

8.  "Anything  swallowed  or  admin- 
istered or  inhaled."    8:327. 

9.  "Bom"  previously  to  a  certain 
period.     1 :587. 

91.  Boulders.    9:944. 

10.  "Building,  structure,  or  other  erec- 
tion."   8:87. 

11.  "Charitable  persons."     9:77. 

12.  C.  i.  (.  contract     7:934. 

18.  "Circulating  capital."    9:819. 

14.  "Class  gift."     7:775. 

15.  "Completion."    5:661. 

16.  "Contraband  of  war."    5:53. 

17.  "Dead  freight."    3:266. 

18.  "Doing  buBinesa."    6:792. 

19.  "Drawn  against."     9:260, 


20.  "Earliest  possible  convenience." 
1:110. 

21.  "Earnings."     9:213. 

22.  "Engage  and  employ."     2:761. 

23.  Ex  lex.     7:842. 

24.  "Fictitious   person."     3:748. 

25.  "Fixed  capital."    9:819. 
Z6.  Foreshore.     4:728. 

27.  "Free  practice  of  religion."    7:G86. 

28.  "Front  or  nearest  external  wall," 
1:136. 

29.  Implements  of  trade.     4:475. 

30.  In  expeditione.    4:895. 

31.  "In  terrorem,"     4:1. 

32.  "Land."      9:932;    10:776. 

33.  "Malice."     6:497;   9:982. 

34.  "Means  or  contrivance  for  unlaw- 
ful gaming."    8:959. 

35.  "Money."     4:546. 

36.  -fMoneys  owing  to  me  at  the  time 
of  my  decease."    5:634. 

37.  "Nearest  male,heir."    7:957. 

38.  "Negotiated."    6:661. 

89.  "Next  eldest  brother."     1:813. 

40.  "Next  of  kindred."     1:556. 

41.  Non  est  factum.     4:642;  4:658. 

42.  "No  notary  present."    2:33. 

48.  "Occasioned  by  reasonable  cause." 
928, 

44.  "Order  of  the  court."     7:464. 

45.  "Other  insurance."    9:229. 

46.  "Other        intervening        causes," 
617, 

43-  "Out  of  pocket  expenses,"    6:193, 

48.  Paraphernalia,    4:601, 

49.  "Pay,"    3:78. 

60.  "Pecuniary  investments,"    6:29. 

51.  "Place  used  for  the  purpose  of  bet- 
ting."   7:367. 

62.  "Preventing   or    hindering    deliv- 

y."     8:450, 

68.  "Property  passing  on  the  death  of 
the  deceased,"    6:840, 

54.  "Proximate  cause."    6:617, 

65.  Purchaser  for  valuable  considera- 
tion,   4:775. 

66.  "Question  of  law  which  shall  have 
^sen  on  the  trial."    4:917. 

67.  "Ready  mon^."     6:29. 

68.  "Reasonable  amount  of  work." 
2:780. 

I.  "Reeiduary  legatee."    6:136. 
I.  "Res  ipsa  loquitur.",  S:7S. 
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61.  Rock.    9:944   (case  p.  940). 

62.  "Seashore."    4:728. 

63.  "Shall."     8:369   (opinion  of  Buck- 
ley. L.  J.). 

64.  "Shall  die."    8:869. 

65.  "Share  of  the  net  profits."    8:699. 

66.  "Special  adaptability."    8:1;  8:23; 
8:36. 

67.  "Storing  or  keeping."    3:1. 

68.  Taxation.     8:171. 

69.  "The  rest  of  my  money!"    4:646. 

70.  "Trade  dispute."    1:197. 

71.  "Trading  or  dealing."     7:284. 
711.  "Transit  between  any  houses  or 

places."     10:896. 

72.  "Unlawful  means."     9:982. 

73.  "Unusual   danger."     8:972;   9:62. 

74.  "Voluntary   exposure   to   unneces- 
sary danger."    6:870, 

76.  Wasting   securities.      6:199. 

76.  "While."        9:336       (opinion      of 
Anglin.J.). 

77.  "While  occupied  as  a  dwelling." 
9:336. 

78.  Widow.    4:60. 

79.  "With  interest  at  6  per  cent  per 
annum."     9:460. 

80.  "Wrongful  dismissal."     9:567. 


WORKDTG   PEOPLE. 


WORKMEN'S    COBIPEHBATION. 

I.  In  generalt  natnre  and  gromMda  of 
muter's  llablUtn 
d.  What  iajnrlea  or  diacBBO*  are 
iTitbin  proTlalona  of  not,  gg 
2S,  34,  341,  391,  41.  421. 
461,  51.  Bll. 
II.  Compenratlan: 

b.  Amoiuit  and    oompntation   of 

award.  §70. 
o.  Who    entitled    to    compensa- 
tion; dependent*,  Sg  SO,  84, 
SS. 
III.  Practlaej  proeeedlnga,  SI   SS,  S2. 

Breaking  down  of  pump  as  proximate 
cause  of  injury  to  wprkman  in  bail- 
ing out  mine  pit,  see  Proximate 
Cause,  g.86. 


I,  IN  GBNBSALi  KATVmm  ATCD 
GROUNDS  OF  MASTBS'S  LLABM^ 
ITY. 

•r     diaeaaea     »r« 


2.  What    InJnriM 


aeotd«Mt*l   •> 


pen^aaL 

9  S4.  DUeaae  «a  aeeidental  ev  por- 
aoual  Injnvr. 

Disease  as  "accident"  within  Workmen's 
Compensation  Act.  9:478  (opinion 
of  Lord  Birkenhead) . 


Infection  aa  "accident"  urithtn  Wortc- 
men'e  Competuatton  AOt.  B:Sla 
Coaee  p.  *78) . 

B  3S2    [ITew].   Rhenmntlsaii   setatien. 

Bfteumattom  or  aoiatUxi  eontraeted  b^ 
toorkman  oa  an  "accident,"  or 
"pemonal  injury,"  10:3X3  (case 
p.  30S}. 


8   41.  Oenenillr. 

Workmen's  compensation:  accident  to 
employee  while  using  means  of  ac- 
oeaa  not  authorized  by  hit  employer 
aa  one  arising  out  at  and.  in  the 
course  of  his  employment.  10:33I 
(case  p.  31i0)  . 

Accident  occasioned  by  adoption  of 
dangerous  method  of  doing  trorfc 
as  one  arising  out  of  employment 
u^thln  mennin£i  of  Worktuen'a 
Compensation  Act.     7:137. 

Tests  applicable  in  determining  whether 

injury    arose    out    of    employment. 

7:128. 
Test  of  whether  injury  arises  in  coorse 

of  employment.     10:806  (opinion  of 

Lord  Dunedin), 


Right  to  compenaathMi  irhere  Injury 
reeulfe  from  doing  prohihited.  act. 
7:1S». 


Itallo  type  ladioatea  polnta  with  MUBOtatlox. 


woRKumrs  cxjufensahok;  wreck. 


Injury  to  BWitchman  riding  on  bDinp«r 
of  car,  contrary  to  employer's  rule. 
7:142. 

Effect  of  transeresBions  of  prohibitiona 
limiting  sphere  of  employment,  and 
of  those  dealing  with  conduct  within 
sphere  of  employment.  7:128  (opin- 
ion of  Lord  Dunedin). 


AaHdent  to  one  mhUe  aeeMng  or  takliiff 
refreshment  aa  one  arising  out  of 
and  In  Ihe  course  of  hia  employ- 
ment.-   6:471;   10:829. 

Accident  to  brewer's  drayman  atruck  by 
automobile  while  returning  to  dray 
from  public  house  where  he  had 
stopped  for  a  glass  of  beer,  as  one 
arising  out  of  and  in  course  of  em- 
ployment.    6:466. 

Injury  to  employee  returning  to  worV 
after  dinner  at  canteen  maintained 
by  employer.     10:806. 

g  51.  Vuiona   partloBlftr  Injnrlef. 

Sufficiency  of  proof  that  infection  caus- 
ing blood  poisoning  arose  out  of  and 
in  course  of  employment,  see  Evi- 
dence, g  16121. 


pose  of  raising  bundles  to  top  of 
stack,  of  rope  thrown  over  revolving 


g  51)    [New],  OUU 

Chill  ae  on  acetdent  uifthin  Workm^n'ti 
Compensation  Act.  10:1S9  (case 
p.  let). 

II.   COMPENSATION. 

b.  Amannt  a«d  eoatpMtatlaa  of  kward. 

1.  DiaaUUty  IwMiflta. 

S  TO.  Baals  for  oompntlng  goBerally. 


Inclusion  of  gratuities  received  from 
passengers  by  railway  porter  in  de- 
termining earnings  for  purpose  of 
assessing  compensation.    9:213. 

Mffect  of  interruption  of  emptoymenl 
fiv  Klrilce  on  measure  of  mmprnmi- 
Mon.     0:334    (ea»e  p.   317). 


S  SO.  DABeTBllj. 

Legal  duty  to  support  wife  or  child  aa 

evidence  of  dependency.    6:827. 
8  84.  (AlidroM. 

Posthumous  child.     6:827. 

Semble,    that    fact    of    dependency    of 

child  does  not  necessarily  rest  upon 


Dunfermline) . 

g  85.  —  iUeKitim«te. 

Admissibility  of  evidence  of  statements 
made  by  deceased  putative  father 
acknowledging  paternity  of  child, 
and  that  he  intended  to  marry  the 
mother  before  the  child  should  be 
born,  as  bearing  on  issues  of  pater- 
nity and  dependency,  see  Evideni^, 
3  1393. 

III.   PRACTJCB)  PROCEED  IN  QS. 

g  88.  Oenerallj. ' 

What  oonHtitutes  reasonable  cause  for 
not  making  cfatm  far  compensa- 
tion iilthtn  time  limited  by  Warle- 
men'a   Compensation   Act.      8:94S. 

Continuation  by  employer  of  full  wages 
during  time  while  workman  was 
suffering  from  effects  of  injury,  and 
until .  his  discharge,  as  e:(cuse  for 
failure  to  make  claim  for  compen- 
sation within  time  fixed  by  statute. 
8:926. 

Compliance  with  provisions  as  to  fixing 
date  of  accident.    9:478. 

Reduction  of  award  as  for  total  depend- 
ency where  claim  was  for  depend- 
ency in  part.  6:827  (opinion  of 
Lords  Loreburn  and  Atkinson). 

3  92.  Rerleir  and  coBolnalTeneaa  of 
dooialona  of  oomflolaBiOB. 

Extent  to  which  award  is  open  to  re- 
view,   see    Appeal    and   Error,    S 


WRECK. 


Liability  of  vessel  causing  collision  for 
expense  of  removal  of,  from  harbor, 
see  Collision,  g  1. 

Liability  of  insurer  against  sea  perils 
for  loea  of  neutral  vessel  by  wreck, 
after  her  seizure  by  a  belligerent, 
see  Insurance,  S  821. 
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WRIT  ANB  FROCE8B. 

Foreign  corporations  having  agent  to 
solicit  business  and  receive  and 
transmit  orders,  as  doing  business 
within  jurisdiction  so  as  to  be  sub- 
ject to  service  of  prcrcess  therein, 
see  Corporations,  S  390. 


AXD   EXKCl'TION. 
m.  In   (enerBl. 
I  231    [M«w].  0»  »li«n  anemT. 


Service  of  process  in  action  against 
alien  enemy  resident  in  eneroy's 
country.     6:648. 


WSOHGFirL  DISCHAHOE. 

0^  employee,  see  Master  and  Servant, 


WBOMCFUL  DUUnSSAXh 

See  Words  and  Pbbaseb,  80. 
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